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JUDGES 



OF TH8 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HOEACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT,, Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judge. 

HoD. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire. 

Hon. THOMAS L. NELSON, District Judge, Massacliusetts. 

Hon. GEORGE M. CARPENTER, District Judge, Rhode Island.i 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island.2 

SECOND CIRCUIT. 

Hon. RUPUS W. PECKHAM, Circuit Justice. 

Hon. WILLIAM J. WALLACE, Circuit Judge. 

Hon. E. HENRÏ LACOMBE, Circuit Judge. 

Hon. NATHANIBL SHIPMAN, Circuit Judge. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut 

Hon. ALFRED O. COXB, District Judge, N. D. New York. 

Hon. ADDISON BROWN, District Judge, S. D. New York. 

Hon. CHARLES L. BENBDICT, District Judge, E. D. New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont. 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON, Circuit Judge. 

Hon. GEORGE M. DALLAS, Circuit Judge. 

Hon. LEONARD B. WALES, District Judge, Delaware.» 

Hon. EDWARD T. GREBN, District Judge, New Jersey.* 

Hon. ANDREW KIRKPATRIOK, District Judge, New Jersey.» 

Hon. WILLIAM BUTLER, District Judge, B. D. Pennsylvania. 

Hon. JOSEPH BUFPINGTON, District Judge, W. D. Pennsylvanla, 

'Deceased. «Deceased. 

•Conflrmed Deoember 15, 1896. «Decqased Ootober 10, 1896 
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FOURTH CIRCUIT. 

Hon. MELVILLB W. FULLBB, Circuit Justice. 

Hon. NATHAN GOFF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MOKRIS, District Judge, Maryland. 

Hon. AUGUSTUS S. SBYMOUR, District Judge, B. D. North Carolina.ï 

Hon. ROBERT P. DICK, District Judge, W. D. Nortli Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. Soutli Carolina. 

Hon. ROBERT W. HUGHES, District Judge, E. D. Virginia. 

Hon. JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. JACKSON, Dlsti-ict Judge, Vl'est Virginia. 



FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice. 

Hon. DON A. PARDEB, Circuit Judge. 

Hon. A. P. McCORMICK:, Circuit Judge. 

Hon. JOHN BRUCE, Distrfct Judge, M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Blorida. 

Hon. JAMES W. LOCKE, District Judge, S. D. Plorida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLAXGE, District Judge, E. D. Louisiana. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. aud S. D. Mississippi. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas. 

Hon. JOHN B. REOTOR, District Judge, W. D. Texas. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas, 



SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIA31 H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentueky. 

Hon. HENRY H. SWAN, Dietrict Judge, E. D. Michigan. 

Hon. HENRY F. SEVEBENS, District Judge, W. D. Micliigan. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Oliio. 

Hon. GEORGE R. SAGE, District Judge, S. D. OUio. 

Hon. CHARLES D. CLARK, District Judge. E. and M. D. Tennessee. 

Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee. 

' Deceased. 



JUPGES OF THE COqi^TS. 



SEVENTH CIRCUIT. 

Hon. HENRY B. BROWN, circuit Justice. 

Hon, WILLIAM A. WOODS, Circuit Judge. 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. SHOWALTER, Circuit Judge. 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, Difetrict Judge, S. D. IlUnois. 

Hon. JOHN H. BAKER, District Judge, indiana. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. WlseonslB 

Hon. ROMANZO BUNN, District Judge, W. D.Wlsconfiln. 



EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS, District Judge, E. D. Arkansas. 

Hon. ISAAC C. PARKER, District Judge, W. D. Arliansas.i 

Hon. JOHN H. ROGERS, District Judge, W. D. Arliansas.î 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D, lowa. 

Hon. JOHN S. WOOLSON, District Judge, S. D. lowa. 

Hon. CASSIUS G. FOSTER, District Judge, Kansas. 

Hon. RENSSELAER R. NELSON, District Judge, Minnesota.» 

Hon. WM. LOCHREN, District Judge, Minnesota.* 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DUNDY, District Judge, Nebraslja. s 

Hon. WILLIAM D. McHXJGH, District Judge, Nebraslia.» 

Hon. W. H. MUNGER, District Judge, Nebraska. 

Hon. ALFRED D. ÏÏIOMAS, District Judge, Nortli Dakota.T 

Hon. CHARLES F. AMIDON, District Judge, North Dakota.» 

Hon. ALONZO J. EDGERTON, District Judge, Soutli Dakota.» 

Hon. JOHN E. CARLAND, District Judge, Soutb Dakota.io 

Hon. JOHN A. MARSHALL, Judge, TJtah. 

Hon. JOHN A. RINER, District Judge, Wyoming. 

'Deceased November 17, 1896. «Resigned. 

'Commissioned December 15, 1896. 'Deceased August 8, 1896. 

• Resigned May 16, 1896. • Commissloned August 31, 1896. Confimed 

'Commissioned May 18, 1896. Con- Febrnary 18, 1897. 

firmed same date. 'Deceased August 9, 1896. 

'Deceased October 38, 1896. '"Commissloned December 15, 1896. 
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NINTH CIRCUIT. 

Hon. STEPHBN J. FIELD, Circuit Justice. 

Hon. JOSEPH McKENNA, Circuit Judge.i 

Hon. WILLIAM B. GILBERT, Circuit Judge. 

Hon. EESKINE M. ROSS, Circuit Judge. 

Hon, WM. W. MORKOW, District Judge, N. D. Califomla. 

Hon. OLIN WELLBORN, District Judge, S. D. Califomia. 

Hon. HIRAM KNOWLES, District Judge, Montana. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada. . 

Hon. CHARLES B. BELLINGER, District Judge, Oregon, 

Hon. JAMES H. BEATTY, District Judge, Idalio. 

Hon. ARTHUR K. DELANEX, District Judge, Alaska. 

'Resi^ned. 
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CIRCUIT AND DISTRICT COURTS. 



DEMINQ V. ORIENT INS. CO. 

(Circuit Court. N.' D. lowa, B. D. December 31, 1896.) 

Courts — Jdbisdiction— Insurance Companies— Suits in Différent States. 

ïhe fact that an insurance company, after the adjustment of a loss in lowa, 
and the assignment by the insured of his claim for the amount thereof, bas 
been gamiahed in a suit brought in an Illinois court by a creditor of the insured, 
does not deprive a fédéral court in lowa of jurisdiction of a suit against the 
Company by the assignée of the claim to recover the amount of the loss. 

Suit on policy of insurance issued by défendant company upon 
property of the Ryan Packing Company, tried to the court with- 
out a jury. 

Henderson, Hurd, Lenehan & Kiesel, for plaintiff. 
D. E. Lyon, Wm. H. Barnum, Schuyler & Kramer, and Bâtes & 
Harding, for défendant 

SHIRAS, District Judge. By written stipulation, duly filed, it 
was agreed by the parties to this suit that the case should be tried 
to the court without a jury, and, the évidence having been submit- 
ted, the court has made a finding of facts, the substance of which 
is as follows: 

That on the 7th day of December, 1895, the défendant insurance 
company issued a policy of insurance to the Ryan Packing Com- 
pany, a corporation engagea in business at Dubuque, lowa, for 
the sum of |2,500, upon the buildings owned and occupied by the 
company at Dubuque. That on the 27th day of June, 1896, and 
during the lifetime of said policy, the property insured was de- 
stroyed by lire. That due proofs of loss were furnished the com- 
pany, and thereupon an adjustment of the amount of the loss was 
had on the 27th day of August, 1896, by which it was aacertained 
and established that the sum for which the company was liable 
upon the policy was |2,108.93. That on the 5d day of July, 1896, 
and after the flre had happened, the Ryan Packing Company and 
Stephen Douglas Ryan, in writing assigned and transferred to J. 
78 F.— 1 
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K. Demîng, cashier of tlie Second National Bank of Dubuque, lowa, 
ail claim and demands held by the packing company against the 
défendant company and several other Insurance companies upon tke 
policies issued upon the property wMch had been burned; this as- 
signment being made to secure the payment of a debt due to the 
said Second National Bank of $40,000; this debt being for money 
advanced by the bank from time to time to the Ryan Packing Com- 
pany for use in its business conducted at Dubuque. That when this 
assignment of the claims arising under the policies was made for 
the purpqse named, the plaintiff had no notice or knowledge of any 
adverse claims, nor of any equities in favor of the insurance compa- 
nies or any one else to or against the claims aasigned as above 
stated. That on the 9th day of November, 1896, one Thomas J. 
Eyan brought an action in the circuit court of Cook county, 111., 
against the Ryan Packing Company, Stephen D. Ryan, and Thoma.s 
Dufîy, claiming damages in the sum of f 30,000, and, on the ground 
that the défendants were nonresidents of the state of Illinois, pro- 
cured the issuance of a writ of attachment against their property, 
which was returned as served by gamishing the défendant and other 
insurance companies, notice being given to the local agents of the 
companies representing the companies at Chicago, 111. That on the 
23d day of December, 1896, notice of the pendency of said suit hav- 
ing been givén by publication in a newspaper, a defâult was en- 
tered against the défendants in the attachment suit, but no assess- 
ment of damages was had, nor was a judgment for any sum then 
awarded. The suit now before this court was filed November 17, 
1896, and the défendant company appeared thereto, and in its an- 
swer admits the issuance of the policy, the happening of the flre, 
and the adjustment of the amount due on the policy; but dénies that 
the claim against it had been lawfully assigned for value to the 
plaintiff, and then sets up the proceedings had, as above stated, in 
the circuit court of Cook county, 111., as grounds why this court has 
not jurisdiction over the subject-matter of the controversy, and as 
reasons why this court should not entertain the case out of comity 
to the court of Illinois. The évidence in the case clearly shows 
that the claim arising under the policy had been legally assigned to 
plaintiff as security for the debt due to the Second National Bank, 
and therefore. there can be no question that under the provisions 
of the Code of lowa (section 2546) the action can be maintained in 
the name of the assignée. Carter v. Insurance Co., 12 lowa, 287. 

The main contention on part of the défendant is that the service 
of the notice of garnishment in the case pending in the circuit 
court of Cook county, 111., brought within the jurisdiction of that 
court the debt due from the insurance company upon the policy, in 
such sensé that it deprived ail other courts of the right to enter- 
tain suits dealing with the question of this indebtedness. In sup- 
port of this contention it is claimed that in Illinois a chose in 
action is not assignable, so as to vest the légal title in the assignée, 
and that by service of a notice of garnishment the property or f unds 
in the hands of the gamishee are appropriated from that time to 
the payment of ail creditors who may, under the laws of the state 
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of Illinois, make themselves parties to the suit, and participate 
in its beneâts. Reeve v. Smith, 113 111. 47; National Bank of Amer- 
ica V. Indiana Banking Co., 114 III. 483, 2 N. E. 401. Based upon 
thèse rullngs as to the effect of a garnishment in Illinois, it is then 
claimed that the subject-matter of the controversy between the 
plaintiiï herein and the insurance company has been taken into 
the jurisdiction of the circuit court of Cook county, 111., so that 
this court cannot obtain jurisdiction in this case; or, if that be 
not absolutely true, that neyertheleas this court should not proceed 
to judgment in order to avoid a possible conflict between the pro- 
cess of the courts, acting under différent sovereignties, under the 
rule laid down in Gates v. Bucki, 4 C. C. A. 116, 53 Fed. 961; a 
case decided by the court of appeals for the Eighth circuit. As I 
understand the rulings of the suprême court of Illinois, they are 
to the eïïect that a chose in action is not assignable, so as to eut 
off défenses that exist against the assignor, but that the assignée 
stands in the shoes of the assignor, having no greater rights than 
the assignor in the claim or demand assigned; and, further, that 
when a notice of garnishment is duly served, the property or funds 
of the debtor in the hands of the garnishee are from that time 
appropriated to the payment of credâtors who may be entitled to 
share in the property of the debtor. In the case before the court 
the question is not as to the efEect of an assignment of a chose in 
action under the law of the state of Illinois, but as to the eflEect 
of an assignment of a chose in action made in lowa, between dti- 
zens of lowa, and of a claim growing out of an lowa contract, and 
out of acts happening in lowa. Under the statute of lowa the 
assignée of a chose in action takes it subject to ail défenses exist- 
ing in favor of the debtor, and therefore in this court, as well as 
in the courts of Illinois, it is open to the défendant insurance com- 
pany to plead any facts showing that it is not liable upon the 
policy of insurance. 

The company admits that there is due and owing from it upon 
the policy issued to the Eyan Packing Company tiie full sum of 
$2,108.93, and the issue is narrowed down to the question whether 
the plaintiff is entitled to demand and receive payment of the sum 
admitted to be due. This issue is not now pending before the court 
in Illinois, but, as I understand the contention of the défendant, 
it is! claimed that the garnishment process had the effect of bring- 
ing the fund within the jurisdiction of the court in Cook county, 
and therefore this court is debarred from entertaining or proceed- 
ing with this suit. There are cases in which the service of garnish- 
ment process may hâve the effect claimed for it in this instance. 
Thus, if it appeared that the défendant insurance company, when 
the garnishment was served, had in its possession any property, 
such as notes, bonds, or the products of the packing house business, 
placed in its hands by the Eyan Packing Company, it might well 
be claimed that the service of the garnishment brought this prop- 
erty within the jurisdiction of the Cook county court, so that no 
other court would permit its process to be levied thereon. In the 
Bupposed case it would be the duty of the garnishee to hold the 
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property in its possession subject to the judgment of the court is- 
suing the process, and that court would hâve the right to direct the 
disposition to be made of the property thus held by the garnishee; 
and this right ought not to be interfered with by process issued f rom 
a court created under another sovereignty. When, however, the 
garnishee has not in possession any property, but simply is indebt- 
ed upon an obligation existing against it, there is no fund or prop- 
erty which passes into the jurisdiction of the court from which the 
garnishment process issued. AU. that the court can then do is to ren- 
der a personal judgment against the garnisliee for the sum due. If 
the proceedinga are carried to judgment in the Cook county court, 
the utmost that court can do will be to render a personal judgment 
against the insurance company; but this judgment would not be a 
lien upon any property belonging to the Ryan Packing Company, 
nor upon any property previously brought within the jurisdiction 
or under the control of that court. If this court now gives judg- 
ment against the défendant insurance company for the amount due 
on the policy issued to the Ryan Packing Company, this judginent 
will not be a lien upon any property in Illinois, or within the ju- 
risdiction of the circuit court of Cook county. The jurisdiction of 
this court in this case is not dépendent upon control over any prop- 
erty, but has been acquired by personal service of the défendant 
company; and the same is true of the jurisdiction of the Cook county 
court over the insurance company as garnishee. Its jurisdiction 
dépends upou the question whether the process of garnishment was 
duly served upon the défendant company, and thus it appears that 
the real point to be decided is whether the pendency of a proceed- 
ing in the circuit court of Cook county, 111., which is, in effect, a 
suit to recover the sum due from the défendant insurance company, 
on behalf of Thomas J. Kyan, is a bar to this court taking juris- 
diction over a suit brought by the plaintiff to recover the same claim 
against the insurance company. 

In Stanton v. Embrey, 93 U. S. 548, and Gordon v. Gilfoil, 99 
U. S. 168, it is held by the suprême court that the pendency of a 
prior suit in a state court is not a bar to a suit in a circuit court 
of the United States for the same cause of action, and therefore, 
if it be held that the proceedings now pending in the circuit court 
of Cook county, 111., are tantamount to a suit on behalf of Thomas 
J. Eyan against the insurance company to recover the sum due 
upon the policy of insurance issued upon the property of the Eyan 
Packing Company, the pendency of that proceeding in a foreign 
jurisdiction is not matter of bar or abatement to the suit in this 
court based upon the same cause of action. But if it should be 
held that the service of the garnishment upon the défendant com- 
panv in the case pending in Illinois had the effect of bringing a fund 
or res within the control of that court, it does not follow that the 
jurisdiction of this court over the présent suit is defeated. In that 
event the rule laid down by the suprême court in the leading case 
of Buck v. Colbath, 3 Wall. 334, would be applicable, in which it 
was held that in cases wherein, by attachment, property had been 
levied on by the marshaî, a state court could not rightfully issue 
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process to take possession of the property at the suit of a third 
party, but that it was open to such third party to sue the United 
States marshal in a state court in trespass to recover damages for 
the wrongful taking of the property; it being pointed out that 
each suit could be carried through to its final termination without 
bringing the process of the courts into conflict. As already said, this 
court can proceed to judgment against the défendant insurance Com- 
pany, and can collect the judgment from the property of the défend- 
ant Company within the state of lowa, without in any manner inter- 
fering with the control of the circuit court of Cook county over the 
proceedings ]>ending in that court, or over any fund or property 
within the jurisdiction of that court. The plaintiff in this case is 
not seeking to establish a right to or lien upon any specifle prop- 
erty or fund, but is seeking a personal judgment against the de- 
fendant Company. 

In argument it was claimed that the ruiing of the circuit court 
of appeals for this circuit in the case of Gates v. Bucki, i 0. C. 
A. 116, 53 Fed. 961, fully sustained the contention made against 
the jurisdiction of this court, but a careful reading of the opinion 
in that case shows that it supports the jurisdiction of the court 
in the présent case. Thus it is therein said: 

"When the jurisdiction of the courts in cases between the same parties involving 
the same issues, and seeking identical remédies, is dépendent upon personal service 
of the original process upon the défendant, had within the limits of the territorial 
jurisdiction of the courts, then it is possible to proceed with each case without 
bringing about an unseemly conflict of jurisdiction. In some cases each court can 
proceed to final judgment without conflict. In others the first judgment rendered 
may be available to the prevailing party as a plea in bar to the action still pending. 
When, however, the proceedings are in rem, or are of that kiud wherein jurisdic- 
tion is based solely upon the possession or control of property, and in wliich the 
final judgment of the court can only be enforoed against the property taken into 
possession or under the control of the court, then a différent rule applies." 

ïhus it appears that the court in Gates v. Bucki expressly recog- 
nized the distinction existing between cases resting upon personal 
service upon, and jurisdiction existing over, the person of the de- 
fendant, and cases wherein jurisdiction was rested solely upon pos- 
session of or control over property, and wherein no personal judg- 
ment could be rendered. The portions of the opinion cited and re- 
lied upon by counsel for défendant deal with cases coming under 
the delinition of proceedings in rem, but were not intended to apply 
to cases wherein jurisdiction existed over the person of the défend- 
ant, and wherein a personal judgment could alone be entered. 

The facts of this case show that on the 3d day of July, 1896, a 
légal and valid assignment of the claim existing against the défend- 
ant insurance company was made by the Ryan Packing Company 
to the plaintiff, as cashier of the Second National Bank, to secure 
a debt then justly due and owing to the said bank for moneys pre- 
viously borrowed from the bank. This assignment transferred this 
claim to the plaintiff, and from its date the plaintiff had the right 
to demand and receive payment thereof, and, if not paid within 
the time named in the policy, had the right to enforce payment by 
suit at law. The company did not make payment when due, and 
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the plaintiff brought this action to collect the sum due, and the 
Company answers that on the 9th day of November, 1896, fully 
four months after the claim had been legally transferred to plain- 
tiff, the Company had been garnished in an action brought in the 
circuit court of Cook county, 111., by Thomas J. Ryan against the 
Ryan Packing Company. It is not averred or shown that there 
is pending in the circuit court of Cook county auy proceeding to 
test the validity of the transfer of the claims to the plaintiff. Ail 
that bas been done to reach the sum due froni the défendant Com- 
pany is the service of the notice of garnishment thereon. If a final 
judgment in favor of Thomas J. Eyan against the Eyan Packing 
Company should hereafter be entered, and the garnishee shall be 
called upon to answer, it would be made to appear to the Cook 
county court that the garnishee had not in its possession any prop- 
erty belonging to the Ryan Packing Company; that it had become 
indebted to that company upon the policy of Insurance issued by 
reason of the fire which took place on the 27th day of June, 1896; 
that this claim existing against it had been legally transferred to 
the plaintif! herein on the 3d day of July, 1896, four months before 
the process of garnishment had been served on the company, and 
that suit had been brought in the circuit court of the United States 
in lowa, and judgment had been recovered against the company by 
the assignée of said claim for the full sum due from the company. 
Upon such showing it would clearly appear that there was no liability 
on part of the garnishee. It is well settled that an attaching créditer 
does not acquire any greater right against the garnishee than the 
défendant in the attachment suit possesses, and that the garnishee 
is not to be placed in a worse position than if the action against 
him was enforced by the défendant in the attachment suit; and, 
furthermore, a valid assignment by the défendant, which transfers 
the légal or équitable title to the claim due from the garnishee, and 
which is executed before service of garnishment process, will dis- 
charge the garnishee from liability. It thus appears that the gar- 
nishee bas an effectuai means of défense against any claim based 
upon the garnishment proceedings in Illinois, and no good or suffl- 
cient reason is shown why this court should not proceed to judgment 
in this case. If the theory advanoed should be adopted, — that is, 
that this court, out of considération for the garnishee, should not 
proceed in this case, — the same appeal, and with even greater force, 
could be made to the court in Illinois on behalf of the garnishee, 
to the effect that the ffarnishee had been directly sued upon the 
claim, by an assignée thereof, in the circuit court of the United 
States in lowa, and that protection to the garnishee required that 
it should not be required to answer flnally to the garnishment un- 
til the suit in lowa had been disposed of, and thus action in both 
courts would be arrested, . and the Insurance company would not 
be held to account in either court. 

It appearing that the défendant company is justly indebted upon 
the policy of insurance issued upon the property of the Ryan Packing 
Company, and that tke claim thus existing has been duly assigned to 
the plaintiff, such assignment being made on July 3, 1896, and it 
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being admitted that no défense exists to this daim on behalf of the 
insurance company, it follows that the plaintiff is entitled to judg- 
ment for the amount admitted to be due. 



DARRAGH v. H. WEÏTEB MANUF'G CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. January 18, 1897.) 

No. 766. 

1. Fédéral Courts— Enpokciïment of Rights Crbated bt State Statdtes. 

Rights created or provided by tlie statutes of the States to be pursued in 
the State courts may be enforced and admiuistered in the national courts ei- 
ther at law, in equity, or in admiralty, as the nature of the rights or remédies 
may require. 

2. Same— Equitable Rights. 

An enlargement of équitable rights by the statutes of the states may be ad- 
ministered by the fédéral courts as well as by the courts of the states. 
8. Same. 

"A party by going into a national court does not lose any right or appro- 
priate remedy of which he might hâve availed himself in the state courts of 
the same locality. The wise polies of the constitution gives him a choice of 
tribunals." Davis v. Gray, 16 Wall. 203, 221. 

4. Samb— Chemtors' Bili,— State Statutes. 

A contract creditor, who has not reduced his claim to judgment, may mE^in- 
tain a bill in equity in the fédéral court, under the statutes of the state of 
Arkansas (sections 1425-1428, Sand. & H. Dig.), for the appointment of a 
receiver and the sale of the property of an insolvent corporation of that state, 
and for the distribution of its assets among its creditors. 

5. Insolvent Cokfokations— Reoeiveks — Rights of Stockholders. 

A stockholder of an insolvent corporation, whose stock is worthless, and 
cannot be made of any value by the granting of the relief prayed in his bill, 
cannot maintain a suit to set aside an order appointing the receiver and a de- 
cree directing a sale of the property of the corporation, on the ground that 
its oiBcers and directors fraudulently coUuded with the complainant in the 
proceeding, to enable it to obtain the order and decree. 

6. Equitable Relief— Parties Entitled. 

Courts of equity do not attempt to right wrongs at the suit of those who 
hâve not sufEered from them, or to grant decrees that can give their suitors 
no relief. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

This is an appeal from a decree dismissing a bill in equity filed in the court be- 
low by the appellant, Thomas J. Darragh, against the H. Wetter Manufacturing 
Company, the Dickinson Hardware Company, and the W. W. Dickinson Hard- 
ware Company, three corporations, to set aside an order appointing a receiver of 
the property of the Dickinson Hardware Company, and a decree for its sale, made 
by the court below in a suit between the H. Wetter Manufacturing Company and 
the Dickinson Hardware Company. The bill alleged the existence of thèse facts: 

The Dickinson Hardware Company was a corporation engaged in the mercan- 
tile business at Little Rock, in the state of Arkansas, in the month of November, 
1895. Its business had been affected by the gênerai dépression, but it had at ail 
timea met its maturing obligations, and none of its commercial paper had gone to 
protest. Its capital stock was $100,000, $68,500 of which had been subscribed 
and paid for. Of this the appellant owned $29,000, W. W. Dickinson $29,000, J. 
H. Martin $8,000, and G. H. Lyon $2,500. The directors of the corporation were 
W. W. Dickinson, J. H. Martin, and G. H. Lyon, and Dickinson was its président 
and Lyon its secretary. Thèse directors formed a conspiracy to wreck the cor- 
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poration, to defraud its creditors and stockholders, and to obtain îts property for 
themselres. Thereupon they induced the H. Wetter Manufacturing Company to 
file in the court below a bill in thèse words: 

"United States Circuit Court, Bastern District of Arkansas, Western Division. 

"H. Wetter Mfg. Co. ts. Dickinson Hardware Co. 

"Original Bill. 

"ïo the Judgea of Said Court, in Chaneery Sitting: Your oratop states that it 
is a corporation created and doing business under the laws of the state of Tennes- 
see, while the défendant is a corporation created and doing business under the 
laws of the state of Arkansas, and an inhabitant of this district. Said défendant 
is indebtéd to your orator, for goods sold and delivered, in the sum of twenty-eight 
hundred forty-two and 90-100 dollars, and is insolvent, but that the distributive 
share going to your orator upon a distribution of its assets will exceed the sum 
of two thousand dollars. Your orator therefore prays for process of subpœna 
against the défendant; that it be required to answer this bill; that a receiver 
be appointed to take possession of its assets, and to admlnister the same; that 
they be reduced to money and distribut ed among the creditors entitled thereto; 
and for ail other proper relief. Rose, Hemingway and Rose." 

The debt of $2,842.90 mentioned in this bill was a simple debfupon contract, 
and no part of it had ever been reduced to judgment. $1,880.30 of it was not due, 
and $1,110 was for goods that were never received or accepted, but were returned, 
by the Dickinson Hardware Company. The bill was fîled on November 1, 1895. 
At the time of its filing the H. Wetter Manufacturing Company made a motion 
for the appointment of a receiver of the property of the Dickinson Hardware 
Company, and W. W. Dickinson, its président, appeared in court, without the 
issue of a subpœna, and consented to the appointment of his brother-in-law as 
the receiver. The court at the same time made the appointment, and made an 
order that ail creditors of the Dickinson Hardware Company should présent their 
clalms to the court or to the receiver within 90 days. On December 20, 1895, a 
meeting of the St. Louis creditors of the Dickinson Hardware Company was held, 
and that meeting appointed a committee of three to investigate and report the 
finaneial condition of the corporation. They went to Little Rock, and examined 
its assets. The inventory of the receiver, which had been filed, disclosed the fact 
that the face value of those assets was $244,230.93, and that the liabilities of the 
corporation were $153,949.08; but the committee reported on December 31, 1895, 
that the actual value of thèse assets was only $117,278.42, and recommended that 
a proposition to pay the creditors 40 per cent, of their claims in full settlement 
thereof, which had been made by the corporation through Dickinson, its président, 
be accepted. The report of this committee does not fairly show the value of the 
assets of the corporation, which was in i-eality $175,917.42. The directors of the 
Dickinson Hardware Company were indebtéd to that corporation in the following 
amounts, viz.: W. W. Dickinson, in the sum of $19,070.93; J. H. Martin, in the 
sum of $3,272.28; and G. H. Lyon, in the sum of $2,338.18. The appellant was 
at Hot Spriugs, Ark., when the receiver for this Company was appointed, and 
had no notice of such action or contempla ted action; but immediately after a 
conférence between W. W. Dickinson and the creditors in St. Louis, at which 
the ofCer of settlement was submitted, Dickinson notified him that, unless he 
w>nld consent to the forgiveness of tlie debts of the directors to the corporation, 
h( (Dickinson) would proceed no further with the compromise. The appellant re- 
fused to consent to this, and Dickinson then notified him to look ont for his owu 
interest. Thereupon, on .Tanuary 21, 1896, Dickinson, pursuant to a résolution 
of the board of directors of the corporation, appeared in the court below, and con- 
sented, on behalf of the Dickinson Hardware Company, to a final decree in the 
.suit of the H. Wetter Manufacturing Company against it, which was then ren- 
dered. This decree recited that some of the merchandise shown by the inventory 
of the receiver had been converted into money, and that some of it had been de- 
livered upon orders by the court to intervening claimants, and directed that ail 
the property of the corporation be sold in bulk by the master, after four weeks' 
published notice, and that the money in the hands of the receiver should pass to 
the purchaser with the other property. It provided for the distribution of the pro- 
ceeds of the sale among the creditors, share and share alike. The directors of the 
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Dickinson Hardware Company, together wîth Fannie R. Dickînson, the wife of 
W. W. Dickinson, and John W. Dickinson, his brother, tlien organized a new cor^ 
poration nnder tlie laws of tlie state of Arkansas, styled the W. W. Dickinson 
Hardware CJompany. Tlie sliares of the stock in it were $25 each. W. W. Dick- 
inson, J. H. Martin, G. H. Lyon, and John W. Dickinson each took one share, 
and Fannie R. Dickinson 285 shares. Instead of proceeding further with the 
compromise of the daims of the old corporation, W. W. Dickinson obtained as- 
signments of the daims against it to this new corporation for 40 per cent, of their 
face value, one-half of which was to be paid in cash, and the other half in secured 
notes, maturing in 6 and 12 months. He had thèse assignments deposited with 
an agent in Little Rock, to be delivered to this new corporation whenever the cash 
and the notes should be paid over for them. When the bill of the appellant was 
filed, he had thus procured the deposit with this agent of assignments of claima 
to the amonnt of more than $100,000, ready to be delivered to the new corporation 
whenever the payments should be made. Meanwhile, W. W. Dickinson, J. H. 
Martin, and G. H. Lyon were in the employment of the receiver, and perfectly 
familiar with the amount and value of the assets of .the old corporation. The 
sale was advertised, and was al>out to take place. Dickinson, to prevent com- 
pétition at the sale, and with the intent to purchase the property for his new cor- 
poration, represented to inquirers that nearly ail the debts owing to the old cor- 
poration that could be collected had been paid, and at the same time he was writ- 
iug to the debtors not to pay until after the sale. There was $20,000 cash in the 
hands of the receiver that would go to the purchaser. Dickinson, who was the 
gênerai manager of the receiver, and his other employés gave evasive and nn- 
willing answers to those who inquired as to the amount and value of the property 
to be sold, and no one but thèse employés could ascertain its quantity and value. 
The decree and ail thèse proceedings under it were designedly made and taken 
to prevent compétition at the sale, to conceal the value of the property, and to 
enable Dickinson's new corporation to buy it at a priée far below its actual value. 
The appellant had demanded that the directors of the Dickinson Hardware Com- 
pany should apply to the court to hâve the decree of sale and the order appointing 
the receiver set aside, and had demanded that they should make a proper défense 
to the claim of the H. Wetter Manufacturing Company, and they had refùsed to 
comply with this request. Thereupon, on February 28, 1896, the appellant filed 
this bill, in which he set forth, much more at length and in détail than we hâve 
done, the facts we hâve recited, and prayed the court below to set aside the de- 
cree for the sale of the property of the Dickinson Hardware Company and the 
order appointing a receiver thereof, to permit him to answer and défend against 
the claim of the H. Wetter Manufacturing Company, and ultimately to dismiss 
its bil! and to direct the receiver, after the allowance and payment of his just 
charges, to turn the property back to the Dickinson Hardware Company. The 
court below entered a decree dismissing this bill, and the appeal challenges that 
decree. 

John McClure, for appellant. 

W. E. Hemingway (U. M. Rose and G. B. Rose with him on the 
brief), for appellees. 

Before CALDWELL, SANBOBN, and THAYEB, Circuit Judges. 

SANBOBN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

A motion to dismiss this appeal has been made by the appellees on 
the ground that under the order appointing the receiver, and under 
the decree directing the sale of the property of the Dickinson Hard- 
ware Company, which the appellant attacks in his bill, he has ac- 
cepted substantial beneflts, and is thereby estopped from challen- 
ging them. The motion is founded on this state of facts: The 
appellant, before the receiver was appointed, held the note of the 
Dickinson Hardware Company, secured by certain collatéral notes 
which he had placed in the hands of G. H. Lyon, one of the employés 
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of that corporation, for collection. When tbe receiver was appoint- 
ed, on November 2, 1895, he wrongfully took possession of thèse col- 
latéral notes, as a part of the property of the hardware company, 
and collected some of them. After the decree for the sale of the 
property of that corporation had been made, and on Pebruary 8, 
1896, the appellant flled a pétition in that suit, in which he set forth 
thèse facts, and prayed for the possession of the collatéral notes that 
were not collected, for the payment to him of the amount collected 
from them by the receiver, and for the payment of his claim, pro 
rata with the other creditors, ont of the amount realized from the 
other assets of the corporation. An answer was made to this péti- 
tion, which denied that the debt of the corporation was more than 
11,026.19, and averred that the appellant was not entitled to recover 
anything upon his claim, because his note and the assignment of the 
collaterals were usurious. After the property of the hardware 
company had been sold under the decree, and after the master had 
received the proceeds of the sale, and on April 18, 1896, a hearing 
was had upon this pétition of the appellant, and the court found 
that the hardware company was indebted to him in the sum of |927.- 
02, that the receiver had collected from the collaterals pledged for 
thé payment of his debt more than this amount, and ordered the 
master to pay him the 1927.02 out of the moneys in his hands. The 
appellant accepted the payment, and it is upon this fact that the 
appellees base their motion for the dismissal of this appeal. 

It is sometimes the case that one who accepts beneflts conferred 
upon him by a decree, which he could not hâve secured without the 
decree, cannot be suteequently heard to challenge it. He may not 
sélect and accept the advantageous terms of a decree, and reject and 
successfully attack those that cast a burden upon him. Albright v. 
Oyster, 19 U. S. App. 651, 9 C. C. A. 173, and 60 Fed. 644. But 
it is dilBcult to flnd anything of this character in the action of the 
appellant in this case. He neither sought nor obtained any benefit 
from the order appointing the receiver, 6r from the decree of sale 
which he seeks to attack in his bill. He was wrongfully deprived 
of the possession and benefit of his collaterals under this order and 
decree, and he appealed to the court whose action had unwitttagly 
inflicted the injury upon him to right this wrong. The court prop- 
erly granted his prayer, and, as far as possible, restored him to the 
situation in which he was before he was wronged. In ail this, the 
appellant neither expressly nor impliedly admitted that the order 
and decree under which his property had been taken were either 
right or wrong, and he accepted no benefit from them that he would 
not hâve had if they had never been made. If they had not been 
made, his collaterals would never hâve been taken from him. His 
position in his intervention was that the court, through its receiver, 
had wrongfully taken property from him that was pledged to secùre 
him as a créditer. His position now is that it has wrongfully taken 
and disposed of other property, in which he had an interest as a 
stockholder. The two contentions are perfectly consistent, and the 
acceptance of the benefits of the successful maintenance of the one 
in no way esitops the appellant from sustaining the other. Embry 
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V. Palmer, 107 U. S. 3, 2 Sup. Ct. 25; Gilflllaii v. McKee, 159 U. S. 
303, 311, 16 Sup. et. 6. The motion to dismiss the appeal is denied. 

Upon the merits, thèse two questions are presented for considéra- 
tion: Had the circuit court of the United States, sitting in Arkan- 
sas, jurisdiction to appoint a receiver and enter a decree of sale of the 
property of an insolvent corporation of that state, at the suit of a 
créditer who had not reduced his claim to judgment pur suant to the 
provisions of the statutes of the state of Arliansas? If so, do the 
facts stated in the bill of the appellant warrant the granting of any 
relief to him? The statutes of the state of Arkansas under which 
the bill for the seizure and sale of the property of the Dickinson 
Hardware Company, for the distribution of its proceeds among its 
creditors, and for other relief, was flled, are as follows: 

"Sec. 1425. No préférences shall be allowed among the creditors 
of insolvent corporations, except for the wages and salaries of la- 
borers and employées. 

"Sec. 1426. Any créditer or stockholder of any insolvent corpora- 
tion may institute proceedings in the chancery court for the winding 
up of the affairs of such corporations, and upon suoh application the 
court shall take charge of ail the assets of such corporation and dis- 
tribute them equally among the creditors after paying the wages 
and salaries due laborers and employées. 

"Sec. 1427. Every préférence obtained or sought to be obtained 
by any créditer of such corporation, whether by attachments, con- 
fession of judgment, or otherwise, and every préférence sought to 
be given by such corporation to any of its creditors, in contemplation 
of insolvency, shall be set aside by the chancery court, and such 
creditor shall be required to relinquish hia préférence and accept his 
pro rata share in the distribution of the assets of such corporation ; 
provided, no such préférence shall be set aside, uniess oomplaint ■ 
thereof be made within ninety days after the same is given or 
sought to be obtained." Sand. & H. Dig. 

In the statement whioh précèdes this opinion, we hâve set fortli 
the entire bill upon which the proceeding under this statute was 
founded. It is a model of cleamess and brevity, worthy of imita- 
tion. It States, without a useless word, the facts conferring juris- 
diction upon the fédéral court, and the existence of every condition 
required by the statute of Arkansas to entitle the complainant to 
the relief it prays. If it had been filed in the chancery court of 
that state, a glanée at the statute and the bill would hâve satisfled 
any court of its sufflciency. But the appellant contends that it 
cannot be maintained in a national court, because it does not allège 
that the claim of the complainant had been reduced to judgment, 
and that an exécution upon it had been returned nulla bona. In 
support of this position, he cites Whitehead v. Shattuck, 138 U. S. 
146, 11 Sup. et. 276; Scott v. Neely, 140 U. S. 106, 11 Sup. Ot. 712; 
Cates V. Allen, 149 U. S. 451, 13 Sup. et. 883, 977; Hollins v. Iron 
Co., 150 U. S. 371, 14 Sup. Ot. 127; Atlanta & F. R. eo. v. Western 
Ry. eo. of Alabama, 1 C. e. A. 676, 50 Fed. 790; Morrow Shoe 
Manuf'g Co. v. New England Shoe Co., 6 C. C. A. 508, 57 Fed. 685. 
Thèse décisions are based upon the equity rule embodied in sec- 
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tion 723 of the Eevised Statutes, which provides that "suits in 
equity shall not be sustained in either of the courts of the United 
States in any caae where a plain, adéquate, and complète remedy 
may be had at law." Thus, in Whitehead v. Shattuck the court 
held that a suit in equity agalnst a défendant in possession of real 
estate, to quiet the title to and recover the possession of it, under 
a State statute, could not be maintained, because the remedy by 
ejectment was plain and adéquate. In Scott v. Neely and Cates r. 
Allen the suprême court held, for the same reason, that, under state 
statutes whioh authorized creditora to maintain such suits in the 
state courts without reducing their claims to judgments, a creditors' 
bill could not be maintained in the national courts to set aside 
fraudulent conveyances and subject the property conveyed to the 
payment of the debt of the complainant. It is worthy of note, how- 
ever, that Mr. Justice Brown and Mr. Justice Jackson dissented 
from the opinion and décision of the majority in the latter case, and 
Mr. Justice Brown delivered a vigorous dissenting opinion, in which 
he expressed the same views and cited the same authorities which he 
subsequently presented in the unanimous opinion of the suprême 
court in the later case of Cowley v. Eailroad Ce, 159 U. S. 5f)9, 583, 
16 Sup. et. 127. In Hollins v. Iron Co., 150 U. S. 371, 14 . ap. Ct. 
127, the suprême court held that a simple-contract créditer could 
not maintain a bill in equity in tlie national courts to set aside a 
fraudulent mortgage, or to hâve the property of a corporation seized, 
sold, and its proceeds distributed among its creditors, and that, in 
order to maintain such a suit, he must first reduce his claim to judg- 
ment. In that case there was no state statute authorizing such a 
proceeding in the courts, of the state, and ail that is said in the opin- 
ion as to the effeot of such a statute is obiter dicta. Mr. Justice 
Brown and Mr. Justice Jackson again dissented. If thèse cases 
can still be said to state the rule of law upon the question under 
considération, in view of the authorities to which we are about to 
ref er, they may perhaps be distinguished from some of them by the 
fact that the provisions of the state statutes which they ignore nei- 
ther created a new right nor provided a new remedy, but simply 
changed the rules of practice in equity which governed the enforce- 
ment of rights in the state courts, which were well established when 
the judicial System of the fédéral government was adopted. The 
right to maintain a bill in equity to quiet the title to land existed 
before the national government was established, but the practice 
required that the comiplainant should be in possession, and that his 
title should hâve been established at law. The statute considered 
in Whitehead v. Shattuck dispensed with thèse prerequisites in the 
state courts, and thus modified the equity practice in the enforce- 
ment of a recognized right. In the same way the statutes considered 
in Scott V. Neely and Cates v. Allen dispensed with the rule of prac- 
tice in equity, so far as the state courts were concerned, which re- 
quired a créditer to reduce his claim to judgment, and obtain the 
return of an exécution unsatisfled, before he could enforce the estab- 
lished right, which he had had long anterior to the foundation of 
this government, to maintain a bill in equity to set aside a fraudu- 
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lent conveyaaœ. The décisions in thèse cases go no further, in any 
eyent, than to hold that thèse particular state statutes did not dis- 
pense with thèse rules of practice in equity in the national courts. 
On the other hand, in Ex parte McNiel, 13 Wall. 236, the suprême 
court sustained a libel in the fédéral court to recover half pilotage, 
which was given by a statute of the state of New York, and said : 

"This principle may be laid down as axiomatio in our national jurisprudence; 
A party forfeits nothing by going into a fédéral tribunal." 

In Davis v. G-ray, 16 Wall. 203, 221, that court said: 

"A party, by going into a national court, does not lose any right or appropriate 
remedy of which he might hâve availed himself in the state courts of the same 
locality. The wise policy of the constitution gives him a choice of tribunals." 

And in the case of Broderick's Will, 21 Wall. 503, 520, it declared 

that: 

"Whilst it is true that altérations in the jurisdiction of the state courts cannot 
afEect the équitable jurisdiction of the circuit courts of the United States, so long 
as tKe équitable rights themselves remain, yet an enlargement of équitable rights 
may be administered by the circuit courts as well as by the courts of the state." 

In Olark v. Smith, 13 Pet. 195, 202, a suit in equity in the fédéral 
court, under a state statute, was maintained by a party in posses- 
sion of real estate to cancel a junior patent, althoug'h this statute dis- 
pensed with the rule in equity that the title of the complainant must 
flrst be established at law. In Holland y. ChaUen, 110 U. S. 15, 25, 
3 Sup. et 495, a bill to quiet title to land in Nebraska, brought in 
the fédéral court by a complainant ont of possession, was main- 
tained under a statute of that state, although that statute dispensed 
with the equity rule that one must hâve established his title at law, 
and must be in possession, in order to maintain such a suit. In 
Cummings v. Bank, 101 U. S. 153, 157, the statute of a state had 
given to property holders the right to enjoin the payment of an illé- 
gal tax ; and, in discussing the right of the complainant to maintain 
a suit in the national courts for that purpose, Mr. Justice Miller said: 

"We hâve also held that, where a statute of a state created a new right or pro- 
vided a new remedy, the fédéral courts will enforce that right either on the com- 
mon law or equity side of its docket, as the nature of the new right or new remedy 
requires." 

In Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, the su- 
prême court sustained a suit in equity brought in the fédéral court 
under chapter 116, Rev. St. Hl., commonly called the "Bumt Rec- 
ords Act," by one out of possession of real estate, to establish his 
title, and to recover the possession of the property of the défendant^ 
and granted the relief he sought, notwithstanding the earlier déci- 
sion in Whitehead v. Shattuck. In this case the suprême court 
again declared that: 

"An enlargement of équitable rights by state statute may be administered by 
the circuit courts of the United States as well as by the courts of the state, and 
when the case is one of a remédiai proceeding, essentially of an équitable char- 
acter, there can be no objection to the exercise of the jurisdiction." 

Finally, m Cowley v. Railroad Co., 159 U. S. 569, 582, 16 Sup. Ct. 
127, a case is reported in which a suit had been brought in one of 



14 78 FEDERAI/ REPORTER. 

th.e courts of Washington ter ri tory to set aside a judgment of that 
court, for fraud, under a territorial statute which authorized tlie 
territorial court to vacate its judgments in original suits of this 
character brought for tliat purpose. The suit was transferred to tlie 
fédéral court, and there tried, but thé circuit court dismissed the 
bill on the ground that it was net according to equity practice to va- 
cate or act directly upon a judgment at law, that the complainant 
should hâve applied by pétition or motion to set aside the judgment 
in the original cause, and that his remedy at law was plain and adé- 
quate. The suprême court reversed that decree. Mr. Justice 
Brown, delivered the unanimous opinion of the court, in which he 
announces the same raies and cites the same authorities which he 
had so vigorously presented in his dissenting opinion in Cates v. Al- 
len, 149 U. S. 451, 461, 13 Sup. Ct. 883, 977. In speaking of this 
suit, he said: 

"Even if it were treated as in form a bill in eqxiity, the right of the complainant 
vvould be gauged as well by the statute under which the bill was filed as by the 
gênerai rules of equity jurisprudence. « * * While the fédéral court may be 
compelled to deal with the case according to the forms and modes of proceeding 
of a court of equity, it remains, in substance, a proceeding under the statute, with 
the original rights of the parties unchanged." 

Upon a carefui review of ail thèse authorities, and especially in 
view of the décisions in the last two cases to which we hâve ad- 
Terted, it may, we think, be safely said that the following rules rela- 
tive to the jurisdictiion and power of the fédéral courts to enforee 
rights created, and to administer remédies provided, by state stat- 
utes for enforcement and administration in the courts of the states, 
hâve been flrmly established in the jurisprudence of the United 
States: Eights, created or provided by the statutes of the states 
to be pursued in the state courts may be enforced and administered 
in the fédéral courts, either at law, in equity, or in admiralty, as the 
nature of the new rights may require. Ex parte McNiel, 13 Wall. 
236; Cummings v. Bank, 101 U. S. 153, 157; Trust Co. v. Kramseig 
(decided by this court at May term, 1896) 77 Fed. 32. An enlarge- 
ment of équitable rights by the statutes of the states may be admin- 
istered by the national courts as well as by the courts of the states. 
Case of Broderick's Will, 21 Wall. 503, 520; Clark v. Smith, 13 Pet. 
195, 202; Holland v. Ohallen, 110 U. S. 15, 25, 3 Sup. Ct. 495; Frost 
V. Spitl<^, 121 U. S. 552, 557, 7 Sup. Ct. 1129; Reynolds v. Bank, 112 
U. S. 405, 5 Sup. Ct. 213; Chapman v. Brewer, 114 U. S. 158, 170, 
171, 5 Sup. Ct. 799; Gomiley v. Clark, 134 U. S. 338, 348, 349, 10 
Sup. Ct. 554; Bardon v. Improvement Co., 157 U. S. 327, 330, 15 Sup. 
Ct. 650; Oowley v. Eailroad Co., 159 U. S. 569, 583, 16 Sup. Ct. 127. 
"A party, by going into a national court, does not lose any right or 
appropriate remedy of which he miglit hâve availed himself in the 
state courts of the same locality." Ex parte McNiel, 13 Wall. 236; 
Davis V. Gray, 16 Wall. 203, 221; Cowley v. Eailroad Co., 159 U. S. 
569, 583, 16 Sup. Ct. 127. 

Tested by thèse rules, the jurisdiction and power of the circuit 
court of the United States to seize and sell the property of this in- 
solvent corporation, at the suit of a simple-contract creditor, under 
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the statutes of tl).e state of Arkansas, is not doubtful. Creditors 
and stockholders had no right, without suck a statute, to hâve a re- 
ceiver of a corporation appointed, to hâve its ppoperty sold, and to 
hâve its proceeds distributed pro rata among its creditors, simply 
because it was insolvent. Tbe statute created that rigbt. But that 
was not ail. It deprived every créditer of tiie right to coUect his 
debt of an insolvent corporation by an action at law, an attach- 
ment, or a judgment. It made eA'ery lien he obtained according to 
the course of the common law void, if it was attacked within 90 
days after it was "sought to be obtained." If a créditer of another 
State oould not proceed to wind up an insolvent corporation in the 
State of Arkansas without a judgment and an exécution returned 
unsatisfied, under this statute, a stockholder of such a corporation 
certainly could, and the efEect of such a holding would be to give a 
stockholder of an insolvent corporation a right to the séquestration 
of its assets superior to that of a créditer. Moreover, if a créditer 
were flrst required to obtain a judgment and a return of an exécu- 
tion nuUa hxina. before he could proceed imder this statute in the 
fédéral court, he would, in efEect, be deprived of the right to proceed 
at ail. His exécution could generally be levied upon suificient 
property of the insolvent corporation to satisify his debt, so that he 
could not obtain a return nuUa bona, and therefore could not pro- 
ceed in equity. Yet his judgment and exécution would be futile, 
because some other creditor or some stockholder would certainly 
proceed under the statute to vacate his judgment, and thus he would 
be deprived of ail remedy against an insolvent corporation in the 
national courts, either at law or in equity. We should hesitate long 
before holding that the statute of Arkansas had such an effect. The 
resuit is that the bill of the H. Wetter Manufacturing Company was 
suificient to invoke the jurisdiction of the fédéral court, and to au- 
thorize it to grant the relief there prayed. It must be sustained 
(1) because the complainant in it had no plain, adéquate, and com- 
plète remedy at law against the insolvent corporation, in the face of 
the state statute which declared any judgment against such a corpo- 
ration void if attacked within 90 days after it was sought to be ob- 
tained; (2) because the state statute created a new right, properly 
enforceable in equity; and (.3) because its bill was sufflcient in the 
state court, and it lost no right or remedy by its choice of the fédéral 
court for its forum. 

A single question remains : Does the bill of the appellant state 
facts sufficient to entitle him to a vacation of the decree for the sale 
of the property of the Dickiason Hardware Company, for the dis- 
charge of the receiver, and for the ultimate return of its property to 
that corporation? He is not a creditor of the corporation. He is 
a stockholder. Oonceding that the acts of the président and direct- 
ors of the corporation were intended to and did wreck the business 
of the company and defraud its creditors, so that they received but 
40 per cent, of their daims, when they should hâve received much 
more, how is the appellant injured thereby? It is not alleged that 
he incurred any personal liability by his ownership of his stock. 
Was his stock in any way depreciated In value by the acts of the ap- 
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pellees? It is diflaoult to'read the Mil of the appellant wîthout 
reaching a settled conviction that the hardware company waa really 
insolvent and unable to continue its business when the receiver was 
appointed. It is true that this bill contains allégations that none of 
the commercial paper of the corporation had gone to protest, that it 
had at ail tùnes met its maturing obligations, and that its assets 
were really worth $175,917.42, while its liabilities were but |lô3,- 
949.08. But we cannot close our eyes to the facts that the bill ad- 
mits that the business of the corporation had be«n, to some estent, 
injured by the gênerai dépression which affected the whole country 
from the year 1893 down to the date of the appointment of the re- 
ceiver; that it shows that the shrewd and intelligent creditors who 
examined its assets for the purpose of coUecting their elaims in De- 
cember, 1895, reported that thèse assets were worth only $117,- 
278.42, and recommended to its creditors that they should accept 40 
per cent, of their elaims ta préférence to their distributive shares of 
the proceeds of the property of the corporation; and that more than 
$175,000 worth of merchandise, accounts, and bills receivable would 
surely hâve been required in Little Bock in November, 1895, to réal- 
ise and pay $153,000 in cash. There is no allégation in this bill that 
the stock of the appellant was of any value when the order appoint- 
ing the receiver was made, and, in view of the facts to which we 
hâve referred, we hâve been forced to the conclusion that it could 
not hâve been. Moreover, if the court below had granted the prayer 
of the bill when it was filed, and had turned the property back to 
the corporation, it is perfectly clear that it could not then hâve paid 
its debts, and the stock of the appellant would hâve been worth no 
more. For thèse reasons, we think this bill cannot be maintained. 
If the creditors were injured by the fraudulent acts of the appd- 
lees, they make no complaint. The appellant who seeks relief hère 
shows by his bill that his stock was worthless when the acts of 
which he oomplains were committed, so that he could not hâve been 
injured by them. He shows that no relief that the court below 
could hâve given oould possibly hâve made it of any value. Courts 
of equity cannot attempt to right wrongs at the suit of those who 
hâve not suffered from them, or to grant decrees that can give their 
suitors no relief. The decree below must be afSrmed, with costs, 
and it is so ordered. 



KUHN V. MORRISON et al. 

(Circuit Court of Appeals, Fifth Circuit. Deccmber 15, 189C.) 

No. 539. 
KaTOPPEL IN' Pais— MoBTGAGES. 

One G. owned two tracts of land, of 100 and 75 acres, respectiyely. He 
sold the lOO-acre tract to one C, and toolc a mortgage for part of the pur- 
chase money. Afterwards he sold the 75-acre tract, and both tracts finally 
came into the hands of one M. ; and, he being unable to make the required 
payments for the land, G. instituted suits against the varions parties liable. 
M. then entered into negotiations with the plaintiff for a loan, and plaintiflC 
agreed to lend $10,000 if secured by a first mortgage on the two tracts of 
land. G. knew of thèse negotiations, and of the plaintifE's requirement of a. 
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fart mortgrage. He was présent at the consummatlon of the loan, and In- 
dorsed upon the mortgage, In which M. covenanted that he was seised of the 
land, and that it was unincumbered, an acknowledgment of the receipt of 
$5,389.08 on account of his claims, and a release of his liens on the 75-acre 
tract, and he took the money. None of the parties, except G., knew of the 
mortgage on the 100-acre tract, although it was recorded, and G. did not dis- 
close its existence when the mortgage was made to plaintiff; but, when plain- 
titf sought to foreclose his mortgage, G. set up the mortgage to hîm on the 
100-acre tract as a prier lien. Held, that G. was estopped by his silence, 
when permitting plaintiff to take his mortgage, to set up the mortgage to him, 
aa against plaintiff. 

Appeal from the Circuit Court of the United States for the 
Northern District of Georgia. 

This was a suit by William S. Kuhn, trustée, against Robert 
Morrison, Oarrie P. Morrison, S. E. Green, Edward Scott, Moses 
H. Clift, J. T. Williams, John X. Dickert, and W. T. Page, for the 
foreclosure of a mortgage. A demurrer to the bill was sustained 
in part, and, on final hearing, a decree was made for the foreclosure 
of the mortgage, subject to a lien held by défendant Green. 75 
Fed. 81. 

Foster V. Brown and Frank Spurlock, for appellant. 
W. H. Payne, for appellees. 

Before PARDEE and McCORMICK, Grcuit Judges, and MAXEY, 
District Judge. 

McCORMICK, Circuit Judge. William S. Kuhn, trustée, the ap- 
pellant, brought suit against Robert Morrison and others, ap- 
pellees, to foreclose a mortgage on 175 acres of land in Catoosa 
county, Ga., executed by the appellee Morrison and others, to se- 
cure the payment of a note for |10,000. The land consisted of two 
adjoining tracts, one containing 100 acres, and the other 75 acres. 
Together they were known as the "Spring Lake Place," which was 
only a few miles from the city of Ohattanooga. There was a lake 
on the 100-acre tract of land, and a small mill on the 75-acre tract 
of land, which was propelled by water from the lake. The Spring 
Lake place had belonged to the father of appellee Samuel E. Green. 
In January, 1887, after the death of their father, Samuel E. Green 
and his co-heirs sold the 100-acre tract of land to M. L. Chapman, 
trustée for himself, Robert Morrison, W. E. Baskette, John A. 
Hart, and M, and H. W. Grant, partly for cash, but mostly on a 
crédit, for which crédit payment three separate notes were given. 
The deed retained a vendor's lien. It bore date January 13, 1887. 
On January 24th, M. L. Chapman executed to Green a mortgage 
upon the land, to secure the three notes given for the deferred pay- 
ments on the purchase money. Subsequently, Green sold the 
75-acre tract, partly for cash, and partly on crédit, and, by deal- 
Ings between the différent vendees, the tracts both came into the 
control and ownership of appellee Robert Morrison. Without 
having taken any steps to foreclose the mortgage lien on the 100- 
acre tract, Green flled his bill in the chancery court of the state 
of Tennessee, against ail the parties claiming under hia deed to 
Chapman, and praying for an injùnction against them to reatrain 
78F.— 2 
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them from selling the land in Catoosa county, Ga., until the pur- 
chase money was fully paid, alleging in that bill that, if they made 
such sale, thdr vendees would take title, to the exclusion of his*lien 
for the purchase money. After the maturity of the purchase 
money for the 75-acre tract, the amount remaining unpaid was put 
in judgment in Catoosa county, Ga., and judgment was obtained 
in the suits in Tennessee against the makers of the notes, for the 
payment of ail of which appellee Eobert Morrison had become 
bound. An exécution on the Tennessee judgments was put in the 
hands of the proper sheriff, and was being pressed against ail of 
the makers of the notes for the unpaid purchase money of the 
100-acre tract. Eobert Morrison's affairs had fallen into embar- 
rassment, and he found himself unable to protect those whose ob- 
ligations he had assumed. In this state of affairs, he opened nego- 
tiations with the appellant for a sale of the Spring Lake place, 
pending which the appellant agreed to loan him |10,000 on the 
175 acres of land, provided he could get a flrst mortgage thereon, 
and also took an option to purchase the land if, after a f ull exami- 
nation of the capacity of the spring to furnish water, he should de- 
sire to purchase it. The testimony is conflicting as to detairs, but 
it appears that Green had notice of the pendency of some negotia- 
tions between Kuhn and Morrison, and that he gave more or less 
attention to its progress, and that he consented that in case the 
loan was eflfected, and the money was turned over to him, he 
would suspend for a specified time the enforcement of the exécu- 
tion against the others who were bound in the Tennessee judg- 
ments. There were différent parties who claimed some interest 
in this land besides Morrison, and there had been some payments 
made by différent ones to Green on the judgment debts. Some de- 
lay was experienced in adjusting the figures, and ascertaining the 
balance that was due, and the proportions that had been paid. 

The mortgage was drawn up to be executed by Morrison and the 
other parties in interest, which recited upon its face, among other 
things, as foUows: 

"And we, Eobert Morrison and Edward Scott, do covenant with said W. S. 
Kuhn, trustée, and his successor or successors in trust, and bind ourselves and our 
heirs and représentatives, that we are lawfully seised of said lands, and hâve a 
good right to convey them; that they are unincumbered; and that we will war- 
rant and forever défend the title thercto." 

Varions interviews and conversations are alluded to in détail in 
the testimony, in which Green either participated, or at which he 
was présent; and, on the day when the loan was concluded and the 
money paid, Wingfield (the représentative of the plaintiff), W. L. 
Eakin (who prepared the mortgage), Eobert Morrison (who was the 
principal debtor), the appellee Samuel E. Green, and perhaps 
others, were présent in the lawyer's ofSce, and the transaction was 
pretty generally discussed between the other parties présent, and 
in the hearing of Green, who said nothing or little, bearing upon it. 
It is clear from the testimony that ail of the other parties under- 
stood that the plaintiff was to loan his money upon a flrst mort- 
gage on the land, and that he would not part with it except on 
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that basis. Language of this import was uttered in tlie hearing 
of Green, and ail the conduct of the parties on the occasion ex- 
pressed the same Tiews. 

Before the payment of the money, G-reen executed aad acknowl- 
edged his signature to the foUowing mémorandum, indorsed on the 
mortgage above mentioned: 

"I, Samuel E. Grecn, do hereby acknowledge the receipt of five thousand aud 
three hundred and eighty-nine eight-hundredths dollars, in full satisfaction of a 
judgment I recovered in the superior court for the county of Catoosa, in the state 
of Georgia, together with costs in said cause against Edward Scott and Robt. 
Morrison, and agrée that the lien I now hâve on the second tract of land described 
in the foregoing mortgage, and containing seventy-five acres, more or less, anu 
situated in Catoosa county, Georgia, is thereby discharged. 

"Witness my hand and seal, this 4th day of March, 1892. 

"This payment includes a note dated the lOth day of December, 1888, due at 
three years, executed by Edward Scott and Bobert Morrison, for the sum of 
two thousand and three hundred and thirty-three and 33% dollars, payable to 
us in part considération of the second tract of land conreyed in the foregoing mort- 
gage, to secure which note and other notes a mortgage was executed to me on 
said second tract of land described in said mortgage by Robert Morrison and 
Edward Scott, which is satisfied and discharged by the payment, and is in full 
payment of ail the considération for said tract of land to the said Robert Mor- 
rison and Edward Scott, and warrant the title thereto against the lawful daims 
of ail persons claiming by or through me by yirtue of said mortgage or any 
other mortgage, and not further or otherwise. 

"In testimony whereof, I hâve hereunto subscribed my name, aud affixed mj- 
seal, this, the 4th day of March, 1892. S. E. Green, Bxecutor." " 

The remainder of tho |10,000 was paid to Green on the Tennessee 
judgmonts. He took from Morrison a lien on ail his interest in the 
option that was provided for in the instrument of mortgage, and 
from other parties bound in the Tennessee judgments a stipulation 
that the extension of time on those judgments should not affect 
their lien or the levies that had been made thereunder. It clearlj 
appears that at this time neither the plaintiff, nor any représenta- 
tive of his, noi Robert Morrison, had any knowledge of the existence 
of the mortgage given by Chapman to Green on the 100-acre tract, 
and it does not appear that Green made any mention of that mort- 
gage to any of the parties interested in thèse récent transactions 
until about the time of the maturity of the |10,000 loan, and when 
he had reason to believe that the plaintiff would not accept the 
option to purchase, above mentioned. The mortgage from Chap- 
man to Green had been duly recorded in Catoosa county, Ga., and 
on the 17th day of February, 1893, Green flled his pétition in the 
superior court of that county against Robert Morrison, M. L. Chap- 
man, W. E. Baskette, M. Grant, and H. W. Grant, to enforce that 
mortgage. 

In this suit the appellant contends that the conduct of Green at 
the time of the negotiations between appellant and Morrison for 
the $10,000 loan misled the appellant and his agents, to their hurt, 
and to Green's manifest advantage; and that, having been silent 
then, when he should hâve spoken, he cannot now be heard to claim, 
as against appellant, any right under the Chapman mortgage. The 
learned chancellor who heard this cause at the circuit went through 
the évidence with eare, but did not feel justifled in adjudging an 
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estoppd against Green as to the priority of his mortgage. He ex- 
pressed some doubt on this branch of the case, but, considering that 
estoppels are not favored by the courts, he passed his decree fore- 
closing the appellant's mortgage, subject to the lien of Green's prier 
mortgage on the lOO-acre tract. We find from the évidence that 
the appellee Morrison was indebted to Green in large amounts, 
which Grreen had put in judgment; that he was using intelligent dili- 
gence to obtain the satisfaction of thèse judgments; that he had 
such interviews, conversations, and dealings with the parties pend- 
ing the negotiation for, and at the consummation of, this loan as 
charged him with notice that his debtor, Morrison, was obtaining 
the loan on what purported to be a flrst mortgage on both the 75- 
aere tract and the lOO-acre tract described in the mortgage; that 
he was présent when the appellant parted with his money, the whole 
of which he (Green) received; that what occurred and what was said 
in his présence and in his hearing touching this transaction, in which 
he Lad so direct and comprehensive an interest, was suffi dent to 
charge any person of ordinary intelligence with the knowledge that 
ail of the participants in the transaction, except himself, believed 
that the release which he indorsed on the mortgage cleared the land 
of ail previous incumbrance; that he knew he held the Ohapman 
mortgage on the lOO-acre tract; and he had reason to believe that, 
if the appellant or his représentatives had notice of that fact, the 
appellant would not make the loan. In this state of the case, 
Green kept silent, and got the appellant's $10,000. 

We need not hait at the word "estoppel," or, if it is an odious 
term, we need not use it. The common conscience, untrammeled 
by technical refinements, will not tolerate such silence as Green kept 
under the circumstances stated. The flrst principles of fair dealing 
charged him with the duty of giving the parties notice, before he 
took their money, that he held an unsatisfled mortgage on the 100- 
acre tract of land. The fact that his mortgage was duly recorded in 
the county where the land is situated did not relleve him from this 
obligation; nor did the fact (if such was the fact, about which there 
is direct and sharp conflict in the testimony) that the lawyer who 
drew the mortgage from Morrison to Kuhn, and who was then advis- 
ing Kuhn's agent as to the validity of the instrument as a flrst mort- 
gage on ail the land, had, at a time long previous, been informed 
and had knowledge of the existence of the Ohapman mortgage, ex- 
cuse Green's silence. When, under such circumstances, one hides 
his claim in silence, to his own advantage, and to the hurt of an- 
other, acting plainly in ignorance of it, courts of justice, at law or in 
equity, will not afterwards admit the claim against the person thus 
injured. The court will require satisfactory évidence that the 
claimant had knowledge of his right to daim, and that he had good 
reason to believe that the other person did not then hâve informa- 
tion of the claim of right, and was about to act on the belief that 
no such adverse right or daim did exist, and was taking, or about 
to talce, such action as he would not take if he had any actual 
knowledge of the existence of the adverse interest. A preponder- 
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ance of évidence îa required to support an afiQrmative finding on any 
issue of fact 

The case of Brown v. Davis, 10 C. C. A. 532, 62 Fed. 519, waa in 
Bome of its features and issues similar to tlie one we are now decid- 
ing. In tiiat case the complainant contended tliat when tlie re- 
spondent, knowing tàe purpose of tlie complainant to secure a 
prior lien on the property, received the amount of his vendor's lien, 
it was his duty to make known the fact that he held aiso a duly-re- 
corded deed of trust on the land, whieh would be prior in rank to the 
complainant's mortgage, and that, by his silence under the circum- 
stances shown in that case, the uespondent was estopped in equity 
from asserting his trust deed as against the trust deed taken by the 
complainant, on which this court said: "This view of the case ia 
Btrongly supported by the authorities, although there are some quali- 
flcations;" and, further on in the opinion, said: "Tî this were a case 
in which the complainant had come into court with a fair présenta- 
tion of the f acts, evincing a disposition to assert his equities, without 
injury to others, and had presented the matter of estoppel upon the 
real tacts of the case as above stated, we are inclined to the opinion 
that he would not hâve been turned eut of court without considéra- 
tion of his right to assert the estoppel in question." 

We think our viewa are supported by Pickard v. Sears, 33 E. 0. L. 
257; Niven v. Belknap, 2 Johns. 573; Chapman v. Chapman, 59 Pa. 
St. 214; and by the text and citations in Bigelow, Estop. {4th Ed.) 
0. 18; and by tJie text and citations in Herm. Estop. & Res Jud. c. 12. 

We conclude that the portion of the deeree of the circuit court 
complained of on this appeal should be reversed; and it is ordered 
that so much of the deeree in the circuit court as adjudged that the 
appellant hâve foreclosure of his mortgage, subject and subordinate 
to the lien of the mortgage held by S. E. Green on the lOO-acre tract, 
is reversed, and this cause is remanded to the circuit court, with the 
direction to enter its deeree in accordance with the views expresaed 
\Xk this opinion. 



HILIi et al. t. RYAN GEOCEKY 00. et al. 

(Circuit Court of Appeals, Fiftli Circuit December 22, 1896.) 
No. 498. 

, CONSTBCCTIOK OP [NSTRTTMENTS — FRACDCLEUT CoNVETANCES — AsSiaSUEKTS tOR 

CREniTORS AND DElîDa OP Trdst. 

Whether two instruments, in any case, shall be considered as one, and con- 
Btrued together, dépends on the nature of tlie transaction; tlie relation of 
the writings to each other; the time of, and the circumstances attending, 
their exécution; and, as applied to deeds of trust and assignments, executed 
pursuant to the Mississippi statutes, whether the one was made in support 
of the other, and had the taint of actual or constructive fraud. 

FRAtTDIJLBMT Co\VBîr4.M0ES— ASSIONMEST FOK CbeDITOBS. 

Where a deed of trust was accepted by the grantee as secnrity for an 
actual indebtedness, in good faith, and in ignorance, until some hours later, 
of an assignaient for benefit of creditors made by the grantor about the 
same time, lidd, that the two instruments were to be regarded m separate 
and distinct, and that the trust deed waa valld. 
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8. Samb— Rbtention op Chattem bt Guantor. 

A deed of trust upon farming implements, teams, cotton, and crops for the 
ensuing year, to secure a debt in excess of their value, held not void, as 
hindering and delaylng other creditors, merely because it provided for the 
rétention of the implements and teams of the grantor until the new crops 
could be made. 
4. Samb— Extension of Time op Patment. 

The fact that a deed of trust given to secure an existing debt extends the 
time of payment for a year does not, in Mississippi, make the instrument 
void as hindering or delaying other creditors, for they may at any time pro- 
ceed to sell the equity of rédemption. 
6. Equity Practicr — Affirmative Relief to Uefendant— Pleading. 

A court of equity has no power, merely upon an answer, and in the absence 
of a cross blll, to make a decree grantlng affirmative relief to the défendant. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Mississippi. 

ïhe appellants, Hill, Fontaine & Co., complainants in the circuit court, fîled 
their bill against A. L. Orovi', K. L. Armstrong, D. O. Andrews, and the Eyan 
Grocery Company to set aside and hâve canceled certain instruments which, it is 
alleged, vfere made by Crow to hinder and delay his creditors. On December 1, 
1891, Grow was indebted to appellants in the sum of $8,900.59. And it is alleged 

that on the day of November, 1891, Crow, intending to delay, hiuder, and 

defraud his creditors, conspired with the Ryan Grocery Company and Audrews 
to effectuate his fraudulent purpose, and, in pursuanee thereof, executed a deed 
of trust in favor of the grocery company, in which Andrews was named trustée; 
eonveying thereby certain lands, live stock, cotton, cotton seed, farming implements, 
and crops to be raised on the farm during the year 1892. It is charged that the trust 
deed was made to secure a pretended and largely fictltious indebtedness due by 
Crow to the Ryan Grocery Company. And, further, it is alleged that, at the time 
of the making of the trust deed, Crow executed a bill of sale for a quantity of 
corn, worth $400, and delivered to the grocery company a number of notes and 
accounts, as collatéral, to secure the indebtedness. The bill charges that, con- 
temporaneously with the exécution of the instruments above mentioned, Crow 
executed a deed of assignment to appellee Armstrong, eonveying his stock of 
goods, wares, and merchandise, and certain notes and accounts; and, as to ail 
thèse transfers, it is alleged they were in fact fraudulent and void as to Crow's 
creditors, and that Andrews, Armstrong, and the grocery company each had 
notice of the fraudulent character of the trust deed, of the bill of sale, of the 
transfer of the collatéral, and of the deed of assignment. It is further alleged 
that on the Ist day of December, 1891, the complainants sued ont a writ of at- 
tachmeut, and had the same levied upon "said stock of goods, wares, and mer- 
chandise, and said horses and mules," and other property, which the bill specif- 
ically describes. It is not necessary to enumerate this property, as there is a 
stipulation in the record that the property levied on by the United States marshal, 
and afterwards sold by the receiver, was the property embraeed in the deed of 
trust executed by Crow to Andrews, trustée. The bill further allèges that the at- 
tachment was prosecuted to judgment against Crow; that in the proceediiig a 
daim was propounded by Armstrong, assignée, for the stock of goods, and the 
notes and accounts garnished, and upon the trial the assignment was dec!ared 
fraudulent and void, and the property condemned to pay the debt of appellants. 
It is further charged that the Ryan Grocery Company and Andrews propounded 
a claim for other Personal property levied upon, but the claim was withdrawn 
without adjudication. The remainder of the bill is given in the words of the 
pleader: "The Ryan Grocery Company and the said D. O. Andrews, trustée, 
claim and prétend that the bill of sale and the trust deed vested good title in 
them to the property therein described, when in truth and in fact both of said 
instruments were fraudulent and void; but, remaining of record and in existence, 
tbey cast a cloud, and invest with doubt and suspicion the title of A. L. Crow to 
said property described in said instrument. In order, therefove, that the prop- 
erty may sell for fair priée, and in order that it may sell for enough to piiy the 
balance due on complainants' debt now in judgment, and which it will not do if 
said cloud remains over said title, complainants pray, first, that said D. O. An- 
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drewB, trustée, the Ryan Grocery Company, A. ti. Grow, R. L. Armstrong, as- 
signée, may each and ail of them be made parties défendant to this Mil, and 
served with proper process hère, aud that upon the hearing upon this cause the 
court may decree that said trust deed be canceled, as fraudulent and void, and 
that sald bill of sale be declared Toid; that the transfer of said collatéral be 
declared fraudulent, and that said deed of assignment be held void, and ail of 
said property be declared snbject to the payment of complainants' debts, clear of 
ail doubts, clouds, and suspicions; that in the meantime a receiver of this court 
be appointed to take possession of ail of said Personal property now remaining in 
the hands of the marshal, and sell the same, and hold the proceeds subject to the 
further orders of this court. And, for such gênerai relief as may be proper in the 
premises, complainants, as in duty bound, will erer pray." AU the parties de- 
fendant filed answers, which need not be set out. Nor is it necessary to insert 
hère copies of the deed of trust and assignment. The record is somewhat ob- 
scure, but it appears that a receiyer was appointed by the court, and that he sold 
the property delivered to him by the marshal. The cause was heard on the plead- 
ings and proots, and a decree rendered dismissing the bill, ordering the receiver 
to pay over to Andrews, trustée, the sum of $666, as proceeds of sale of the prop- 
erty, and further ordering "that an exécution do issue in favor of the C R. Ryan 
Grocery Company against the said Hill, Fontaine & Co. for the sum of two hun- 
drod and fifty (,$250) dollars, the same being the value of said 500 bushels of corn 
used by and fed to said live stock levied upon under said attachment." From that 
decree, Hill, Fontaine & Co. prosecute this appeal. 

W. V. Sullivan, for appellants. 
Wm. C. McLean, for appellees. 

Before PAEDEE and McCOEMICK, arcuit Jndges, and MAXEY, 
District Judge. 

MAXEY, District Judge (after stating the facts as above). Ap- 
pellants claim there was error on the part of the circuit court in the 
following particulars: 

"(1) The court erred in not eonstruing the deed of trust and the deed of as- 
signment as one instrument. (2) The court erred in not holding the instrument, 
thus construed, fraudulent and voîd, both in law and in fact. (3) The court erred 
in not holding the deed of trust fraudulent and void because it appeared that at a 
time when A. L. Crow, the merchant debtor. défendant, was inaolvent, he stipulat- 
ed for the rétention of the greater portion of his assets for a period longer than, 
by the ordinary process of law, plaintiffs could bave made their debt on exécu- 
tion. (4) The court erred in holding that the deed of trust was valid, when taken 
in connection with the bill of sale of corn and other property, because it affirma- 
tively appeared that a large part of the property to be retained was consumable 
by its use. (5) The court erred because the proof was not sufficient to justify or 
sustain the decree." 

The lirst and second spécifications of error may be disposed of 
together. Whether two instruments should, in a given case, be 
held as one, and construed together, dépends upon the nature of the 
transaction, the relation that the one bears to the other, the time of , 
and circumstances attending, their exécution, and, as applied to 
deeds of trust and assignments executed pursuant to the statutes of 
Mississippi, whether the one was made in support of the other, and 
had the taint of actual or constructive fraud. Employing the lan- 
guage of the court in Sells t. Commission Co., It is said : 

"In Mayer v. McRae, this court held that 'where one makes an assignment 
of part of his estate for the benefit of creditors, iutending at the time to convey 
the remainder of his estate to another créditer in payment of his debt to such 
other, the assignment and conveyance do not constitute a gênerai assignment, un- 
der chapter 8 of the Code; nor is the assignment, alone, such gênerai assignment. 
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to be dealt wlth nnder the Code provisions.' We approve and adhère to tlie prin- 
ciple announced in tliis décision. Ail thèse matters mnst be governed by the 
statutes, jurisprudence, and policy of the state where the acts are done; and hère, 
wherever two or more instruments are held as one, it has been where one was 
exeouted in support of another, and had the taint of actual or constructive fraud." 
72 Miss. 606, 17 South. 238. 

The case of Mayer v. McBae, cited above, will be found reported 
in 16 South. 875. 

Wliether the deed of trust to Andrews, trustée, was made in sup- 
port of the assignaient executed by Crow to Annstrong for the ben- 
eflt of Crow's creditors, and whether the transaction bears the taint 
of fraud, are questions of fact, which could only be developed by 
proof aliunde the instruments themselves. And, owing to the man- 
ner in which they were presented at the hearing, the circuit court 
was clearly warranted in considering the two deeds as separate and 
distinct instruments. The bill of complaint does not waive an 
answer under oath. There were two joint and several answers, — 
one by Orow and Armstrong, and the other by Andrews and the Ryan 
Grocery Company. Both answers were duly sworn to, — the first 
by Crow and Armstrong, and the second by Andrews and T. R. 
Waring; the last named, a member of the Eyan Grocery Company. 
The answers denied specifically and in détail the charges of fraud 
and collusion contained in the bill, and set out circumstantially the 
facts in référence to the exécution of both instruments. It is aver- 
red that the debt due by Crow to the Ryan Grocery Company was a 
valid, subsisting indebtedness on the 30th day of November, 1891, 
the date of the exécution of the two instruments, no part of which 
was âctitious, and that the trust deed and transfer of divers claims 
against tenants were made in good faith to secure the same. As 
to the 500 bushels of corn alleged in the bill to hâve been delivered 
to the grocery company in pursuance of a pretended sale, the an- 
swers aver that it was sold by Crow in good faith to the grocery 
company at 50 cents per bushel, and the indebtedness of Crow was 
thereby extinguished, to the extent of |250. It is elaimed in the bill 
that: 

"The bill of sale, the trust deed, and transfer of the collatéral, the exécution 
of the deed of assignment, — each and every one of thèse acts and transfers, — 
were, as to A. L. Crow, in fact fraudulent, and the conveyances void as against 
complainant and the other creditors of the said A. L. Crow; that the said An- 
drews and Armstrong and the Ryan Grocery Company each had notice of the 
fraudulent character of the trust deed, of the bill of sale, of the transfer of the 
collatéral, of the deed of assignment." 

Replying to this charge of knowledge on the part of Andrews and 
the grocery company as to the character of the assignment, it is 
averred in their answer that: 

"They were not parties to it, had nothing to do with its exécution, and the same 
was an iiidependent transaction, and, so far as thèse défendants are concerned 
and informed, had no connection with the trust deed and agreements made 
with thèse défendants, and they are in no manner to be prejudiced in tlieir rights by 
reason of the gênerai assignment made to R. L. Armstrong; and the défendants 
positively deny having any knowledge as to the terms of the said assignment 
made to said R. L. Armstrong at the time when said trust deed was executed and 
made on the 30th of November, 1891; and they deny having any knowledge of any 
fraudulent intent or purpose upon the part of said Crow." 
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With thèse positive, circumstantial, and unequivocaJ averments 
«f the answers, denying the charges and material allégations of the 
bill, confronting tke eomplainants, they took no testimony to meet 
the déniais of the sworn answers, save that of Neely, clerk of the 
circuit court of Tallahatchie county. And the cause was heard, on 
the part of eomplainants, on the bill, the deed of trust, the deed 
of assignment, and Neely's testimony; and, on the part of the de- 
fendants, the several answers to the bill and the testimony of A. L. 
Crow and J. N. Harris were relied upon. The case of the eomplain- 
ants derived no support from the testimony of Neely, as it was 
mainly of a négative character, he having no knowledge of the trans- 
actions between the parties, and was ignorant of the circumstan- 
ces and conditions which induced the exécution of the instraments. 
Beyond the fact that the deed of trust and assignment were ac- 
knowledged by Crow before him, Neely appeared to know compar- 
atively little of importance. With only one witness, therefore, 
whose testimony was scarcely material, supplemented by the writ- 
ten instruments, which upon their face négative the case made by 
the bill, the eomplainants were without proofs to outweigh or im- 
pair the force of the positive déniais of the answers, which, un- 
der such circumstances, must be taken as true. Tobey v. Leonards, 
2 Wall. 430; Seitz v. Mitchell, 94 U. S. 582; Voorhees v. Bonesteel, 
16 Wall. 30; Collins v. Thompson, 22 How. 253. Hence the court 
was clearly justifled in declining to construe the two deeds as one 
instrument, and in refusing to invalidate the préférence eecured by 
the Ryan Grocery Company under its trust deéd, unless the testi- 
mony of Crow and Harris, to which eomplainants hâve the right 
to resort, should establish their theory of the case. Looking to 
the testimony of Crow and Harris, we flnd nothing that will bene- 
fit the eomplainants. Both testify pointedly that Harris, who rep- 
cesented the Ryan Grocery Company in eflecting the settlement 
with Crow, was ignorant of the existence of the deed of assignment 
when the trust deed was executed, and that he knew nothing of 
the assignment until several hours afterwards. They both affirm 
the honesty and validity of Crow's indebtedness to the grocery 
Company, and deny that, in the exécution of the deed of trust to 
secure such indebtedness, there was any intention on the part of 
either to delay or defraud other creditors of Crow In the collec- 
tion of their claims. They both testify to their good faith as to 
the bill of sale of the corn, and the transfer of claims to secure 
the grocery company. It is also worthy of mention that the grocery 
corapany is not a party to the deed of assignment, and claims no 
rights under it. A careful examination of the testimony of Crow 
and Harris discloses some discrepancies, but they are of such an 
Immaterial nature as not to require comment. The answers of 
the défendants and the testimony of the witnesses show that the 
transaction between Crow and the Ryan Grocery Company was an 
honest one, and that Harris knew nothing of the assignment until 
some hours after its exécution. The two instruments, therefore, 
ehould be regarded as separate and distinct; and the circuit court, 
tn so holding, committed no error. 
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Bj the tMrd assignmént, appellants attack the validity of the 
trust déed on the ground that Crow, the grantor, who was insolvent 
at the date of the exécution of the deed, "stipulated for the réten- 
tion of the greater part of his assets for a period longer thau, by 
the ordinary proeess of law, plaintiffs could hâve made their debt 
on exécution." Was the delay one of which the complainauts had 
the right to complain? On the 30th day of Noveniber, 1891, A. 
L. Crow was indebted to the Eyan Grocery Company in the suin 
of 19,447.44, then past due. In considération of the extension of 
time for the payment of the indebtedness, and of |1,000 to be ad- 
vamced by the Eyan Grocery Company to enable Crow to make a 
crop for the year 1892, that he might thereby be better enabled 
to meet his obligations, Crow executed the trust deed to secure 
the existing indebtedness of the grocery company and the advauces 
to be thereafter made. The daim of the grocery company was evi- 
denced by three notes of |3,149.08 each, due, respectively, one day 
after date, November 1, 1892, and December 1, 1892. The property 
conveyed in the deed of trust embraced lands (incumbered by mort- 
gage), horses, mules, farming implements, cotton, cotton seed, and 
crops for the year 1892. By the stipulations of the deed the gro- 
cery company was required to take immédiate control, or as soon 
as practicable, of the cotton, and prépare the same tor; market, and 
apply the proceeds, when sold, as a crédit on the notes. The gro- 
cery company was also directed to sell the cotton seed, and make 
a similar application of the proceeds' of sale. In the event of 
failure on the part' of Crow to pay either of the three notes at 
maturity, the grocery company was authorized to take possession 
of ail the property then on the farm, including crops, sell the same, 
after giving 20 days' previous notice, and, upon paying the ex- 
penses of saJe, to apply the remainder of the proceeds on Crow's in- 
debtedness; the surplus, if any, to go to Crow. It was further 
provided by the deed that Crow was to pick, gin, and prépare the 
cotton produced on the place for market, and ship the same to 
the grocery company, which was to sell it and crédit the proceeds 
resulting on Crow's notes. There is no prêteuse that the property 
embraced in the deed of trust was in excess of the debt secured 
On the contrarj'-, it is shown by the testimony that the Eyan Gro 
cery Company collected on their indebtedness only f2,524.23, leav 
ing a balance due of more than two-thirds of their original claim 
It is thus seen that the property retained by Crow consisted sim 
ply of stock and farming implements necessary to carry on the 
farming opérations, and the resulting product, under the terms of 
the deed, was directed to be paid over to the grocery company. 
We perçoive in this no wrong, and no effort to delay or defraud 
creditors; nor can such a stipulation be held to mean a réserva- 
tion of a benefit to Crow. Dsing the language of the suprême court 
of Alabama: 

"If the crops to be produced are, with the existing property, to be devoted to the 
payment of the secured debts, it bas net been supposed such a stipulation is a 
réservation of a benefit to tlie debtor, though thereby the residue, which must 
revert to him. may be increased." ' Trust Oo. t. Foster, 58 Ala. 514; Estes t. 
Gunter, 122 U. S. 4S0, 7 Sup. Ct. 1275. 
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But ît is insîsted that the time of payment of Crow's deot to the 
Ryan Grocery Company was extended 12 months, — a period be- 
yond the law day. The extension, however, did not, and could not, 
in the eye of the law, préjudice the rights of Crow's gênerai cred- 
itors, for they could hâve proceeded at any time to sell his equity 
of rédemption. A similar question came before the suprême court 
of Mississippi in the case of Taylor v. Watkins, and, discussing it, 
Mr. Justice Woods observes: 

"In the case of Barkwell v. Swan, 69 Miss. 907, 13 South, 809, the doctrine 
contended for by the learned counsel for appellant, and found in the cases re- 
ferred to in [Henderson v. Downing] 24 Miss. 106, and [Bank v. Douglass] 11 
Smedes & M. 469, was declared to be modified by subséquent statutes, which now 
permit a sale of the grantor's equity of rédemption in the mortgaged property. 
If Bell, in this case, sought to protect hia estate from attacks of creditors by con- 
veying it, prodigally and excessively, to secure preferred creditors, and by giv- 
ing himself undue extension of time for payment of the secured debt, there was 
and is nothing which precludes his gênerai creditors from proceeding to sell his 
equity of rédemption to satisfy their demands." 13 South. 813. 

The third assignment is therefore not well taken. 

The fourth spécification of error, when cousidered in connection 
with the facts of this case, is without substantial merit; and we con- 
tent ourselves with a référence to Hooker v. SutclifE, 71 Miss. 
792, 15 South. 140, as décisive of the question. 

What we hâve said in référence to the flrst and second assignments 
applies with equal force to the flfth, and it requires no further con- 
sidération. 

After a careful examination of ail questions raised by appellants, 
our conclusion is that the deed of trust la a valid instrument, and, 
hence, that the circuit court properly dismissed their bill. There, 
however, appears in the record a manifest error, which, although 
unassigned (rule 11 of this court, 11 C. C. A. cii., 47 Fed. vi.), will 
nece^sitate a reversai of the case. The conclusion of the decree 
orders the issuance of exécution in favor of the Eyan Grocery Com- 
pany against appellants "for the sum of two hundred and flfty (|250) 
dollars, the same being the value of said 500 bushels of corn used 
by and fed to said live stock levied upon under said attachment." 
The pleadings involve no issue upon which the judgment against 
appellants for $250 can stand. The Ryan Grocery Company flled 
no cross bill praying affirmative relief, and the only prayer of its 
answer is "to be hence dismissed with costs." It may also be said 
that there was nothing in the proofs which could even remotely 
sustain a moneyed judgment such as was rendered in this case. 
"It is hardly necessary to repeat," says the suprême court, "the 
axioms in lie equity law of procédure, that the allégations and 
proofs must agrée, that the court can consider only what is put in 
issue by the pleadings, that averments without proofs and proofs 
without averments are alike unavailing, and that the decree must 
conform to the scope and object of the prayer, and cannot go bc- 
yond them. Certainly, without the aid of a cross bill, the court 
was not authorized to decree against the complainants the opposite 
of the relief which they sought by their bills." Bailroad v. Brad- 
leys, 10 Wall. 302. In Chapin v. Walker, 6 Fed. 795, 796, Judge 
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McCrary says: *It îs well settled that any affirmatÎTe relief sought 
by a défendant in an equity suit must be by cross bill, and can 
never be granted upon the facts stated in the answer." And by the 
suprême court of Alabama it is held that "a défendant cannot, 
by answer, pray anytliing but to be dismissed by the court. If he bas 
any relief to pray, he must do so by a bill of bis own." Cummiag's 
Heirs t. Gill's Heirs, 6 Ala. 564; Cullum y, Erwin, 4 Ala. 4G1. 
The court erred in ordering exécution to issue in favor of the Ryan 
Grocery Company against appellants for the sum of |250. In otber 
respects the decree is correct. For the error indicated the decree 
of the circuit court will be rerersed, and the cause remanded, with 
directions to enter a decree in conformity with the views above ex- 
pressed. Tbs costs of the appeal will be diyided equally between 
appellants and the appellee the Eyan Grocery Company, — the ap- 
pelants to pay the costs incurred in the circuit court, — and it is so 
ordered. 



COLOEADO PAV. CO. et al. t. MTJRPHY. 

(Circuit Court of Appeals, Eighth Circuit January 18, 1S97.) 

No. 849. 

1. PtJBLIO Ofpicers— Brkaoh ot Ddtt— Rights ov Citizbns. 

One who seeks relief from the courts for a breach of a dnty imposed npon 
public officers by statute must show that he bas a vested right to the discharge 
of that duty, and that the statute which imposed it was enacted for the benefit 
of himself and others in a lilce situation. 
î. Same — AcTioS FÔK Bheach of Dutï. 

If the duty was imposed for the benefit of another person or class of persons, 
and the complainant's advantage from its discharge is merely incidental, and 
not a part of the design of the statute, no such right is created as forms the 
subject of an action at law or of a suit in equity. 

3. Municipal Corpokatloss — Lrttimo Contkacts— Riohts of Lovvkst Biddeks. 

Tlie usual provision in city charters that contracta for public worli shall be 
BWarded to the lowest reliable and responsible bidders was not enacted to fur- 
nish employment for contractors, or to beneiît a bidder for such work, but with 
the design to benefit and protect the property holders and taxpayers of the 
munieipalities. 

4. Same— BroHTs op Taxpatees— Injunctios. 

Taxpayers and property holders whose rights of property will be Injuriously 
affected by the fraudulent or arbitrary violation of this and similar provision» 
ot city charters may maintain a suit to enjoiu such action by public officers 
whose duty it is to comply with them. 
6. Same— KiGHTs or Lowest Bidders— Ikjunction. 

But the lowest reliable and responsible bidder for a contract for public work 
has no such vested or absolute right to a compliance with such provisions of the 
statutes as will entitle him to maintain an injunction against their violation 
by public officiais, because thèse provisions of the statutes were not enacted 
for his benefit, or for the benefit of his class. 
fi. Same. 

The présentation by a reliable and responsible bidder of the lowest bid for 
« contract for public work to officiais whose duty it is, under the charter of a 
city, to let the contract to the lowest reliable and responsible bidder, but who 
hâve the right, under the statute, to reject ail bids, and who hâve given notice 
lu their advertisement for bids th.at they reserve the right to reject any and 
ail bids, does not constitute an agreement that they will make a contract for 
the work with such a bidder; nor does it yest in him such an absolute right 



CXILORADO PAV. CO. V. ilURPHY. 29 

to the contract as will authorize a court of equity, at his suit, to compel the 
officiais, or the municipality they represent, tu enter into a contract for the 
worli with him, when they are about to award, or hâve awarded, it to a higher 
bidder. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of tlie United States for the District 
of Colorado. 

- A. B. Seaman and James H. Brown (Frederick A. Williams and 
Gr. Q. Riehmond with them on the brief), for appellants. 

W. H. Brj-ant (C. S. Thomas and H. H. Lee with him on the brief), 
for appellee. 

Before GALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SANBORN, Circuit Judge. TMs is an appeal taken by the mayor 
and the members of the board of public works of the city of Denver 
and the Colorado Paving Company, a corporation, from an order of 
the court below enjoining them from paving, and from entering into 
any contract for paving, a street named "Bi-oadway," in that city, un- 
til the final hearing upon the bill of complaint in this suit. The 
appellee was the complainant in this bill, and he bases his right to 
this injunction and to other relief upon the sole ground that he was 
the lowest reliable and responsible bidder for this paving, and there- 
fore entitled to this contract, under the provisions of the charter of 
the city of Denver. He allèges that the Colorado Paving Company, 
a corporation, and F. 0. Blake & Co., a co-partnership, and the board 
of public Works of the city of Denver, entered into a conspiracy and 
agreement to the effect that the paving company and Blake & Co. 
should bid extravagant priées for the paving contracts in the city of 
Denver; that the spécifications for the contracts and the awards of 
them should be so manipulated that the bids of ail others should be 
excluded and rejected, and ail the contracts should be divided be- 
tween the paving company and Blake & Co. He allèges that the 
board of public works performed its part of this agreement, and that 
in order to do so it violated many provisions of the charter of the 
city of Denver. He avers that, in violation of a provision of that 
charter that the board, before ordering any improvement, shall 
adopt full détails and spécifications for the same, permitting and en- 
couraging compétition (Sess. Laws Oolo. 1893, p. 202), it restricted 
the sources from which the material for paving this street might be 
obtained to asphalt lakes and mines whose output was controlled ex- 
clusively by the two favored contractors, and arbitrarily excluded 
from use upon it an asphalt of equal standard and quality, called 
"Alcatraz Asphalt," which the complainant offered to and could 
furnish, and that in violation of a provision in the city charter that 
such a contract shall be let to the lowest reliable and responsible 
bidder, after a public advertisement of not less than 10 days, in 
which the board shall reserve the right to reject ail bids, and, upon 
rejecting ail bids, may again advertise (Sess. Laws Colo. 1893, p. 
218), the board reserved in its advertisement for bids for this work 
the right to reject any and ail bids, and then awarded the contract 
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for paving this street to the Colorado Paving Company, notwith- 
standing Sie fact that the complainant was the lowest reliable and 
responsible bidder, and made an offer to pave this street with Al- 
catraz asphalt for |12,000 less than the amount for which the paving 
Company offered to do the work. The appelle© allèges that he in- 
curred considérable expense in preparing his bid, that he deposited 
a certifled check for $5,000 as a guaranty that he wonld enter into the 
contract if it was awarded to him, and that he would hâve made a 
profit of more than |2,000 if his bid had been accepted and he had 
performed the contract. He prays for the decree of the court that 
the board shall canvass and accept his bid and award him the con- 
tract, and that it be enjoined from contracting for the paving of the 
street with any other party. None of the appellants answered this 
bill, but the motion for the preliminary injunction was heard upon 
affldavits. Each of the members of the board of public works made 
an aiïidavit in which he denied that he had entered into the con- 
spiracy and agreement charged in the bill, and stated that he had 
investigated the standard and quality of the varions asphalta, and 
had corne to the conclusion that Aleatraz asphalt was inferior to the 
asphalt accepted, and was unflt for use for paving purposes in the city 
of Denver. He also stated that, in excluding it for use there, he 
had acted solely in the interest of the public. The overwhelmiag 
weight of the testimony was, however, that Aleatraz asphalt was 
equal in standard and quality to the accepted asphalts for paving 
purposes; and the testimony tended strongly to show that the Colo- 
rado Paving Company and F. O. Blake & Co. had agreed to divide 
the paving contracta of the city of Denver between them, and that 
they were not, in reality, compétitive bidders. Upon this state of 
facts the court below issued a temporary injunction. 

The record présents a preliminary question which demands déci- 
sion before we can enter upon the considération of the weight and 
eiïect of the testimony it contains. The question is this : Has the 
lowest, but unsuccessful, bidder for municipal work, any such vested 
right to or interest in the contract for it as wlll enable him to main- 
tain a suit to compel its award to him, and to enjoin the successful 
bidder and the municipality from entering into a contract for the 
performance of the work because that contract has been awarded to 
a higher bidder in violation of the usual provision in city charters 
that such work shall be let to the lowest reliable and responsible 
bidder? In other words, has the lowest bidder the légal capacity to 
main tain such a suit as that at bar? That taxpayers, whose taxes 
are to be increased and whose property is to be depreciated in value 
by the fraudulent or arbitrary violation of this provision by the ofS- 
cers of a municipality, may maintain a bill to enjoin their proposed 
action, is a proposition now toc well settled to admit of question. 
Times Pub. Co. v. City of Everett (Wash.) 87 Pac. 695; 1 Beach, Pub. 
Corp. §§ 634, 635; 2 Dill. Mun. Corp. § 922; 2 High, Inj. §§ 1251- 
1253; Davis v. Mayor, etc., 1 Duer, 451; Crampton v. Zabriskie, 101 
U. S. 601; Mayor, etc., v. Keyser, 72 Md. 106, 19 Atl. 706; People v. 
Dwyer, 90 N. Y. 402. Thèse suits, however, stand upon the ground 
that the statutes on which they are based were enacted, and the du- 
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ties tliere specifled were imposed upon the public officers, for the ex- 
press benefit of tbe property holders and taxpayers who bring the 
8uits. The appellee pays no taxes for this paving. He has no prop- 
erty that will be injured by the violation of the provisions of the 
charter relied upon, and no one who has is hère to complain of their 
violation. So far as the purpose of its enactment is concerned, the 
complainant is a stranger to the statute, — one whose interests were 
not considered or intended to be cons«rved by its enactment. He is 
a mère bidder for some of the public work of this city, — a contractor, 
or one who désires to be a contractor. His interest and that of his 
class, the contractors with municipalities for public work, is to get 
the highest price for their work and materials. It is obvious that 
this statute was not enacted for their beneflt. If it had been, the 
législature would hâve provided that the contracts should be award- 
ed to the highest, rathei- than to the lowest, bidders. In reality 
this suit is nothing but a contest between rival contractors for the 
patronage of the city of Denver. One of them haa obtained the 
award of a contract from that city, and the other is in this court ask- 
ing a decree that the city be enjoined from making a contract with 
his rival, and be compelled to m^e it with him, because some of the 
public offlcers of that city hâve violated certain provisions of the city 
charter enaoted for the sole beneflt of its property holders and tax- 
payers. It is plain that, in the absence of thèse proviaiona in the 
charter, the oflScers of tiiis city would hâve had the right to award 
this contract to any bidder, high or low, and the complainant would 
hâve had no cause for complain t. There is no doubt that thèse pro- 
visions were enacted for the beneflt of the property holders and tax- 
payers of the city of Denver, and not in the interest or for the benefit 
of bidders or contractors for municipal work. How, then, can this 
bidder maintain a suit for their violation? He oannot. It will be 
soon enough to consider the effect of such a violation when some of 
those for whose beneflt thèse statutes were enacted complain of it. 
Until then, the courts must withhold thetr hands. The rule of law 
v/hich govems this case, and points unerringly to this resuit, is un- 
questioned ; and it is nowhere stated more clearly than in Strong v. 
Campbell, 11 Barb. 135, 138, where Judge Johnson says: 

"Wherever an action is bronglit for a breacli of duty imposed by statute, the 
party bringing it must sliow ttiat he had an luterest in the performance of the 
duty, and that the duty was imposed for his benefit. But where the duty was 
created or imposed for the benefit of another, and the advantage to be derived to 
the party prosecuting, by its performance, is merely incidental, and no part of the 
design of the statute, no such right is created as forms the subject of an action." 

It ia upon this principle that it is now settled by the great weight 
of authority that the lowest bidder cannot compel the issue of a writ 
of mandamus to force the ofiicers of a municipality to entet into a 
contract with him. High, Extr. Rem. § 92; State v. Board, 24 Wis. 
683; Com. v. Mitchell, 82 Pa. St. 343, 350; Kelly v. Chicago, 62 III. 
279; State v. McGrath, 91 Mo. 386, 3 S. W. 846; Douglass v. Oom., 
108 Pa, St. 559; Madison v. Harbor Board (Md.) 25 Atl. 337. And 
the courts hold that he cannot maintain an action at law for damages 
for their refusai to enter into the contract. Talbot Pav. Co. t. Oitj 
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of Détroit (Mich.) 67 N. W. 979; Gaslight Co. v. Donnelly, 93 N. Y. 
557. This principle is as fatal to a suit in equity as to an action at 
law. It goes not to defeat any particular cause of action, but to de- 
feat the right to any relief. Nor is tliis an unjust or inéquitable 
resuit. One who offers to contract to do work for a city that he 
knows has the right to reject Lis bid ought not to bave the power to 
compel that city to enter into a contract with him simply because 
it décides to make a contract for the same work with his rival. He 
knowingly puts the labor and expense of preparing his bid at the 
hazard of the dty's action. It is admitted that, if the city rejects 
ail bids, he has no rights, no equities; and we fail to see how its ac- 
ceptance of another's bid can give to the unsuccessful bidder any 
greater right than he would hâve had if ail bids had been rejected. 

It is insisted, however, that this suit can be maintained as a suit 
for the spécifie performance of a contract, and that the issue of the 
injunction can be maintained as ancillary to that suit. It is argued 
that the flling by the complainant of his bid and his certifled check 
for |5,000, as a guaranty that he would enter into the contract if 
awarded to him, concluded a contract between him and the board 
that he should hâve the contract if he was the lowest reliable and 
responsible bidder. But this argument overlooks the fact that it 
takes two to make a bargain. The complainant may hâve agreed to 
this, but it is very évident that the board did not. The board had 
passed a resolution, of whlch the complainant had notice before he 
made his bid to pave this street with Alcatraz asphalt, that in its 
opinion that kind of asphalt was not of the standard of quality re- 
quired by its spécifications, and that bids based upon it would not be 
accepted. It gave notice in its advertisement for bids that it re- 
served the right to reject any and ail bids. Under thèse circumstan- 
ces, the complainant offered to pave the street with Aloatraz asphalt 
for 112,000 less than the Colorado Paving Company offered to pave it 
with one of the asphalts called for in the advertisement, and his bid 
was rejected. It is difScult to see how thèse faots indicate a meet- 
ing of the minds of the members of the board and the complainant 
on the proposition that he should receive the contract if his bid was 
the lowest. To our minds, they seem to prove clearly that there was 
no such contract. As there was no contract, no spécifie performance 
of a contract can be decreed in this suit. Since the complainant 
failed to get the contract, through the violation by public officers of 
duties imposed upon them by statutes that were enacted for the 
beneflt of others, and not for his beneflt, he cannot compel the award 
of the contract to himself on account of this violation. He stands, 
therefore, where the bidder for a contract whose oiïer is rejected 
usually 'stands. It is true that he has not gained the profits he 
hoped to make if his ofter was accepted, but it is also true that he 
has lost nothing that he did not willingly risk on the chance of its 
acceptance, and he has no cause of action either at law or in equity 
against the party to whom he made his offer. Since the complain- 
ant cannot obtain this contract himself, the injunction which re- 
strains the city from making a contract for the same work with his 
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rival contracter can give Mm no relief, and it must be disaolved. 
Let the order granting the preliminary injunction be reversed, with 
costs, and let the ease be remanded to tlie court below for further 
proceedings not inconsistent with. the views expressed in this opin- 
ion. 
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(Circuit Court, N. D. lowa. W. D. January 4, 1897.) 

1. LiPB Inswhance — Poncï — Ambighous Pkoviskins. 

Ambiguous provisions in a policy of life insurance must be construed moBt 
favorably to the insured. 
8, 8ame— Construction' op Contbact — Foufeitures. 

A contract of life insurance should be so construed as to avoid a forfaiture, 
when it may be fairiy done. 
8. Bame— Life Polioï— Continuing Contract. 

A life policy, delivered upon payment of the flrst year's premiums, is a con- 
tinuing contract for the life of the insured, subject to be forfeited for nonpay- 
ment of premiums, and not merely a contract for a year, renewable by pay- 
ment of subséquent premiums. 

4. SaME — CONSTRCCTION OF Poi-ICT BT AGENT— StaTUTE. 

Under a statute providing that any person procuring applications for insur- 
ance shall be held to be the soliciting agent of the company issuing a policy 
thereon, a construction placed upon a clause in the policy by the soliciting 
agent, as an inducement to the insured to enter into the contract, is binding 
upon the company. 
6. Same — Contract op Agknt— Nonpaimbnt op Premicms — Forpeitukb pok. 

Defendant's agent, in soliciting the insurance, caEed attention to a provision 
in the policies that, after they had been in force three months, "a grâce of one 
month shall be allowed in payment of subséquent premiums," and represented 
that, if the insured should pay the first year's premiums upon delivery of the 
policies, they could not be forfeited for nonpayment of premiums for 13 months. 
The statute (Laws lowa, 1880, c. 211) governing the contract provides that 
any person procuring applications for insurance shall be held to be the solicit- 
ing agent of the company issuing a policy thereon. The policies were dated 
December 18, 1893, and were delivered on Becember 26th, but they contained 
a provision, inserted without the knowledge or consent of the insured, that 
subséquent premiums should be paid on December 12th of each year. The 
first year's premiums were paid upon delivery of the policies, and none were 
afterwards paid. The insured died on January 18, 1895. Ueld, that the poli- 
cies were in force at his death. 
6. Same— Reformation of Polict. 

In such a case, even if It be conceded that the company might déclare the 
policies forfeited before the expiration of 13 months from their delivery, the 
facts would entitle the représentatives of the insured to a decree refonning 
the policies to correspond with the contract as made between the agent and the 
insured. 

Bill to refonn five policies of insurance, issued upon the life of 
Frank E. McAIaster. 

F. E. Gill, for complainant. 

Park & O'dell and Swan, Lawrence & Swan, for défendant. 

SHIEAS, District Judge. From the évidence submitted in thia 
case it appears that the New York Life Insui'ance Company, whose 
home oiBce is in the city of New York, in the year 1893 was engaged 
in the business of life insurance at Sioux City, lowa; that in the 
month of December, 1893, five contracts of insurance were entered 
78 F.-3 
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into between the company and one Frank E. McMaster, then a rési- 
dent ot Sionx City; that th.e conditions attached to and forming part 
of the policies the company was then issuing contained, among other 
provisions, the foUowing: 

"AU premiums are due and payable at the home office of the coiupiiuy, unîesa 
otherwise agreed in writing, but may be paid to agents producing receipts signed 
by the président, vice président, second vice président, actuary, or secretary, and 
countersigned by. such agents. If any premium is not thus paid on or before the 
day vchen due, then (except as hereinafter otherwise provided) this policy shall 
become void, and ail payments previously made shall remain- the property of the 
Company." 

"After this policy shall hâve been In force three months, a grâce of one month 
shall be allowed in payment of subséquent premiums, subject to an interest charge 
of five per cent, per annum for the number of days during which the premium 
remains due and unpaid. During said month of grâce, the unpaid premium, 
with interest, as above, remains an indebtedness due the company. and, in the 
event of the death during the said month, this indebtedness will be deducted from 
the amount of the insurance." 

It further appears that in December, 1893, one F. W. Smith was 
engaged in soliciting insurance on behalf of the défendant company 
at Sioux City, and was the person who secured the application for 
insurance from F. E. McMaster; and in his testimony he says that, 
when soliciting the insurance, he caJled McMaster's attention to the 
30 days' grâce that was allowed in payment of premiums, and further 
stated to him that the payment of the premium on the delivery of the 
policy would carry his insurance over a period of 13 months; and this 
witness further testifled that when McMasters signed the application 
which was filled out by the witness nothing was said therein about 
the date of the policy, but that subsequently the witness, without 
the knowledge of the applicant, inserted therein the words, "Please 
date policy same as application"; that this was done because the com- 
pany was paying an extra bonus of seven dollars per thousand for ail 
insurance obtained in the year 1893, and it was désirable to hâve the 
policy bear date of that year, in order to secure the bonus to the 
agent obtaining the insurance. The application bears date December 
12, 1893, but the policies, when issued, were dated December 18, 1893, 
and eaoh reads as follows: 

"The New Tork Life Insurance Company, by this policy of insurance, doth 
promise and agrée to pay one thousand dollars at its office in the city of New York 
to the insured's execntors, admiuistrators, or assigns, immediately upon receipt 
and approval of proofs of death, during the contiuuance of this policy, of Frank 
E. McMaster, of Sioux City, in the county of Woodbury, state of lowa (herein 
called the 'insured')- This contract is made in considération of the written appli- 
cation for this policy, and of the agreements, statements, and warranties thereof, 
which are hereby made a part of this contract, and in further considération of the 
sum of twenty-one dollars and cents, to be paid in advance, and of the pay- 
ment of a like sum on the twelfth day of December in every year thereafter during 
the continuance of this policy. » • * The benefîts and provisions placed by 
the company on the next page are part of this contract, as fuUy as if recited over 
the signature thereto affixed." 

The provisions thus referred to contain, among others, those al- 
ready set forth at length. It further appears that the flrst year's 
premium of $21 on each of the flve policies was paid by the insured ou 
the 26th day of December, 1893, and the policies were then deliv- 
ered to him. It also appears that no further payments of premiums 
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were made; tliat Frank E. McMaster died at Sioux City on the 18th 
day of January, 1895; that the présent complainant was duly ap- 
pointed administrator of his estate; that, upon demand made, the de- 
fendant company refused to pay the amount called for by the policies, 
upon the ground that the policies had lapsed for nonpayment of the 
second premiums thereon; that thereupon the administrator brought 
an action at law in this court upon the policies, which is still pend- 
ing, and afterwards filed the présent bill to procure a reformation 
of the policies, by changing the date of payment of the second and 
subséquent premiums from December 12th to December 18th, on the 
ground that the date named in the policies, to wit, December 12th, is 
an error, and does not correctly represent the actual contract existing 
between the parties. The action of complainant in flling the présent 
bill was doubtless brought about by the intimation given by the 
court when the law action was before the court upon demurrer, — 
that in that action the date of the payment of the second premiums 
must be held to be in fact that named in the policies, and that, no 
matter what the facts were, a court of law must construe the con- 
tract of Insurance as it was written, and that, if it did not correctly 
represent the contract of the parties, resort must be had to a court 
of equity for the reformation thereof. 

The questions presented upon the record hâve been very fully and 
ably argued by counsel, and, wlth the assistance thus afforded, I 
hâve examined the contract of Insurance, and hâve reached the con- 
clusion that the right of recovery is not dépendent upon the date 
when the second year's premiums are made payable by the terms of 
the policies. In determining the true construction of the contract be- 
tween the company and the insured, regard must be had to aJl of its 
provisions, and furthermore, if there is uncertainty and ambiguity 
with regard to some of the provisions of the contract, resulting from 
the language used in différent clauses thereof, that construction most 
favorable to the insured must be adopted, upon the familiar princi- 
ple that, as it is the company that prépares lie contract, the insured 
not being consulted with regard to the form thereof, ail doubts in 
regard to its meaning must be solved against the company. National 
Bank v. Insurance Co., 95 U. S. 673 ; Grâce v. Insurance Co., 109 U. S. 
278, 3 Sup. et. 207; Moulor v. Insurance Co., 111 U. S. 335, 4 Sup. Ct. 
466. The contract is not one which, by its express terms, is to ter- 
minate at a given or named date. It is provided, in the conditions 
annexed to the policy proper, that if the insured should be living on 
the 12th day of December, 1913,— that is, 20 years after the date of 
the policy, — and should hâve made due payment of the premiums, 
then the insured could couvert the policy into cash, or into a paid-up 
policy, or into an annuity. Until this date, however, should be 
reached, the continuance of the policy is made dépendent upon two 
contingencies, to wit, the continuance of the life of the insured, and 
the payment of the premiums called for by the terms of the policy. 
When the flrst year's premiums were paid, and the policies were de- 
livered to the insured, they constituted contracts for the life of the 
insured, subject to be forfeited by nonpayment of premiums accord- 
ing to the terms of the policies, or, after the lapse of 20 years, to be 
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converted as already stated. Thus, in Insurance Co. r. Statàam, 93 

U. S. 24, itissaid: 

"We agrée with the court below, that the contract is not an assurance for a single 
year, with the privilège of reuewal from year to year by paying the annual pre- 
mium, but that it is an entire contract of assurance for life, subject to discontin- 
uance and forfeiture for nonpayment of any of the stipulated premiums." 

In eonstruing the contract of tlie parties and their acts in connec- 
tion therewitli, the rule is to avoid forfeiture when it may be fairly 
done. Thus, in Insurance Co. v. Norton, 96 U. S. 234, it is ruled by 
the suprême court that: 

"Forfeitures are not favored in the law. ïhey are often the means of great 
oppressions and injustice. And, where adéquate compensation can be made, the 
law in many cases, and equity in ail cases, discharges the forfeiture, upon such 
compensation being made. It is true, we held in the Statham Case, 03 U. S. 24, 
that, in life Insurance, time of payment is material, and cannot be extended by 
the courts against the assent of the company. But where such assent is giveu, 
the courts should be libéral in eonstruing the contract in favor of avoidiug a for- 
feiture." 

In Insurance Co. v. Eggleston, 96 U. S. 572, it is declared: 

"Courts are always prompt to seize hold of any circumstances that indicate an 
élection to waive a forfeiture, or an agreement to do so on which the party has 
relied and acted. Any agreement, déclaration, or course of action on the part of 
an Insurance Company, which leads a party insured honestly to believe that, by 
eonforming thereto, a forfeiture of his policy will not be incurred, followed by due 
eouformity on his part, will and ought to estop the company fiom insisting upon 
vhe forfeiture, though it might be claimed under the express letter of the contract." 

In Thompson t. Insurance Co., 104 U. S. 252, it is said: 

"We do not accept the position that the payment of the annual premiura is a 
condition précèdent to the continuance of the policy. ïhat is untrue. It is a con- 
dition subséquent only, the nonperformance of which may ineur a forfeiture of 
the policy or may not, according to the circumstances. It is always open for the 
assured to show a waiver of the condition, or a course of conduct on the part of 
the insurer which gave him just and reasonable ground to infer that a foi-feiture 
\vould not be exacted." 

To the same effect are the rulings in Insurance Co. v. Doster, 106 
U. S. 30, 1 Sup. et. 18, and Insurance Co. v. Unsell, 144 U. S. 439, 12 
Sup. et. 671. 

Bearing thèse principles in mind, let us now consider what the 
contract was which the parties entered into, and whether the same 
was in foi-ce at the date of McMaster's death. In the application 
signed by McMaster it is stated that the sum to be insured was 
|5,000, the premium to be payable annually on the ordinary life ta- 
ble. As already stated, when the solicitor for the company was seek- 
ing to induce McMaster to apply for the Insurance, he called his at- 
tention to the clause in the provisions annexed to the policies issued 
by the company, wherein it is provided that after a policy has beea 
in force three months, then a month's grâce is allowed in the payment 
of the next premium, and thus, when the flrst annual payment is 
made in full, the assured is protected for the period of 13 months. 
There can be no question, therefore, that when McMaster signed the 
ai)plication for the insurance in question he understood that, if he 
paid the flrst annual premium in full, the policies that he would re- 
ceive would continue in force for the period of 13 months from their 
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date; tliat is, that thé same could not be forfeited by a failure to pay 
a premium within that time. The testimony of Smith, the soliciter of 
the Company, further shows that the uuderstanding had with Mc- 
Master when the application was signed was that the first annual 
premiums were to be paid in full when the policies were delivered, 
and, in fact, the first premiums were so paid. Therefore, when Mc- 
Master signed the application, his understanding of the proposed 
contracts of Insurance, which he contemplated securing, was that 
the flrst annual premiums were to be paid in full when the policies 
were delivered, and that thèse payments, when made, would secure 
him against a forfeiture on part of the company for a period of 13 
months. The provision in the policy is that, "during the said month 
of grâce, the unpaid premium, with interest as above, remains an 
indebtedness due the company, and, in the event of death during said 
month, this indebtedness will be deducted from the amount of the 
Insurance." This clause clearly points to a month of grâce not cov- 
ered by the premium already paid, and fully justiôed McMaster in 
the assumption that, if he paid the flrst annual payment in full, he 
would be entitled to one year's protection, and also to one month of 
grâce to be added thereto, or, in other words, to a period of 13 months, 
during which the policies could not be declared forfeited by the com- 
pany. If there exists some question touching the meaning to be 
given to this clause, it must be solved against the company; and, 
furthermore, the évidence shows that the company, through its 
soliciting agent, construed the clause in question to mean that the 
payment of the first» annual payment would protect the insured 
against a forfeiture for the period of 13 months, and used that con- 
struction as an inducement to secure the Insurance from McMaster, 
and the company ought not to be permitted to now construe the 
clause in the policy in a manner différent from that which it relied 
upon when soliciting the insurance. 

The évidence in the case shows that the insurance was solicited, 
the application was signed, the first annual payments were paid, and 
the policies were delivered, at Sioux City, lowa, the place of rési- 
dence of the insured, and therefore the relation of the solicitor, 
Smith, to the parties, is controlled by the statute of lowa upon that 
subject. Assurance Soc. v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822; 
Indemnity Co. v. Berry, 1 C. C. A. 501, 50 Fed. 511. By the Acts of 
the ISth General Assembly of the State of lowa (chapter 211, p. 209) 
it is declared that "any person who shall hereafter solicit insurance 
or procure applications therefor, shall be held to be the soliciting 
agent of the insurance company or association issuing a policy on 
such application, or on a renewal thereof , anything in the application 
or policy to the contrary notwithstanding." In Cook v. Association, 
74 lowa, 746, 35 N. W. 500, the suprême court ruled that the above 
section applied to ail kinds of insurance companies, including those 
eugaged in life insurance. Therefore, when the solicitor, Smith, 
represented to McMaster that by paying one annual payment on the 
policies about to be issued he would secure a period of 13 months 
during which the policies could not be forfeited, by reason of the 
clause in the policies giving a full month of grâce, Smith, as agent of 
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the Company, put a construction upon tlie clause which is now bind- 
ing upon the company. Tlie facts of this case bring it fuUy witbin 
the ruling of the suprême court of tlie United States in Insurance 
Co. T. Chamberlain, 132 U. S. 304, 10 Sup. Ct. 87. In that case it ap- 
peared that the application required the applicant to state whether 
he had any other Insurance on his lif e. The fact wa,s, he was a mem- 
ber of various co-operative associations, and by reason thereol he had 
iusurance on his life to the amount of $12,000. The applicant stated 
the facts fairly to the soliciting agent of the company, who took the 
view that co-operative insurance of the kind held by the applicant 
ivas not insurance within the meaning of the question in the applica- 
tion, and therefore wrote "îs'o" as the proper answer to the ques- 
tion. The suprême court held that, under the statute of lowa, the 
solicitor was agent of the company, and that the company was 
ostopped from claiming that the insurance held by the applicant in 
co-operative companies was in fact insurance within the meaning of 
the application, or, in other words, held that the interprétation put 
upon the question by the soliciting agent when the insurance was 
applied for bound the company when suit was brought to recover 
upon the policy. Therefore, it is made clearly to appear that McMas- 
ter was induced to apply for and take the insurance upon his life in 
the défendant company upon the understanding that, if he paid the 
first annual premiums upon each policy, he would secure contracts 
of insurance which could not be forfeited within a period of 13 
months. The first annual premiums were paid, the policies, bearing 
date December 18, 1893, were delirered, and tl|e insured died within 
13 months from the date of the polides; and the company refuses pay- 
meut and dénies liability on the ground that the second year's pre- 
miums had not been paid at the date fixed in the policy or within 
a montb thereafter, and therefore the policies hâve been forfeited. 
The date fixed in the policies for the payment of the second and sub- 
séquent premiums is the 12th day of December, and it thus appears 
that the second premiums were made payable in advauce of the 
t( rmination of the first year for which the premiums were paid when 
the policies were delivered. If the theory contended for on behalf 
of the company is correct, it follows that by the device of making the 
second and subséquent payments due on the 12th day of December, 
iustead of the 18th, the date of the policies, the insured and his estate 
are deprivedof the benefltofthemonth'sgraoe which McMaster was as- 
suied he would be entitledto, whenheapplied for the insurance. Fur- 
thermore, if this construction of the policy is sustained, it makes 
it possible for the company, after using the month's grâce as an ar- 
gument to secure insurance, then to escape the obligation by the 
simple device of so writing the policies as to make the second pay- 
lueui s come due a month in advance of the date of the policies. The 
argument on behalf of the company is that there was nothing said in 
the application with regard to the date of the second and subséquent 
payments, and therefore the company had the right to flx the date, 
and the insured, by receiving iie policies without objection, and 
paying the first premium, agreed to the date nained in the policies, 
and is bound thereby. 
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Assumîng that at law the parties are bound by the date tlius fixed 
for the second payment of the premiums, the question still remains 
whether, from the fact that the second and subséquent premiums 
are made payable on the 12th of December, it necessarily follows 
that the policies could be declared forfeited by the company until 
after the expiration of the 13 months from the date thereof. At 
law, the question would seem to turn upon the proposition whether 
McMaster, by paying thè flrst annual premium in full, became enti- 
tled to a contract of Insurance which could not be forfeited until 
after the expiration of 13 months, because, if that was the contract, 
then the court would be justifled in so construing the clause with 
regard to the forfeiture for nonpayment of subséquent premiums 
as to hold that the same did not become applicable and in force 
until after the expiration of the 13 months period. There can 
be no question, under the facts of this case, that when MeMaster 
signed the application for the insurance he understood, and the 
company, then represented by its soliciting agent, understood, that, 
if the ofiQcers of the company at the home office accepted the risk, 
by paying one year's premium in full McMaster would secure con 
tracts of insurance which could not be forfeited until after the ex- 
piration of 13 months. The company accepted the risk, and issued 
policies for the required amount, dating the same December 18tli ; 
and the défendant, in its answer, avers "that on or about the 23th 
day of December, 1893, the said policies were delivered to the said 
Frank E. McMaster, who received the same, and paid the ârst year's 
premiums thereon." If the policies had not antedated the time for 
the payment of the second and subséquent premiums, making the 
same payable in advance, there would be no question of the liabilitv 
of the company, because, it being admitted that the flrst year's pre- 
miums were paid in full, then the insured became entitled to a 
month's grâce; and the insured died within the month of grâce. 
thus entitling the company to deduct from the face of the policy tln' 
amounc of the second premium, with interest thereon. When the 
policies were delivered to McMaster upon payment of the flrst year's 
premiums, there were then created valid contracts of insurance 
upon the life of McMaster, not for one year, but continuing contracts 
extending over the life of the insured, which could not be forfeited 
for nonpayment of premiums, so as to deprive the insured of the pro- 
tection thereof during any period of time covered by the payments 
already made. Therefore, at law, the question is, for what period 
of time were the policies rendered nonforfeitable by the payment of 
the flrst year's premiums? It is admitted that the contracts of in- 
surance did not take effect until December 26, 1893, when the flrst 
year's premiums were paid, and the policies were delivered to the in- 
sured. If thèse policies did not contain the clause allowing one 
month's grâce, the payment of the premiums would certainly hâve 
prevented a forfeiture for one year from December 26, 1893. Unless 
a period of a month be added thereto, the insured is deprived of the 
beneflt of the period of grâce which was promised him. If this pe- 
riod is allowed, then the policies were in force at the date of Me- 
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Master'a death. Upon what theory or principle can the insured be 
rightfully deprived of the benefit of this period? 

It cannot be questioned tliat if the company had followed the 
usual rule, and had made the time for the payment of the second and 
subséquent premiums to count from the date of the policies, there 
would be no doubt of the liability of the company. The policies 
are dated December 18, 1893. If the second and subséquent pre- 
miums had been made payable on December 18th in 1894 and sub- 
séquent years, then the month's grâce would date from December 
18th, and the policies would not be forfeited until after January 18th 
following. The défense of the company is rested on the fact that 
it made the second and subséquent premiums payable on December 
12th in 1894 and subséquent years. It is not claimed that this date 
was agreed upon between McMaster and the company. There is no 
évidence showing that, when the policies were delivered, his atten- 
tion was called to this date, or that he in fact knew that Decem- 
ber 12th had been named in the policies as the time for the payment 
of the subséquent premiums. In the answer filed by défendant it 
is expressly averred that "no directions were ever given or request 
made by the deceased, or any agreement made, that the premium 
should be made payable on any specifled date." The évidence jus- 
tifies the conclusion that the défendant company agreed with Mc- 
Master to insure his life, and to issue to him contracts of insurance 
to take effect when the iirst year's premiums thereon were paid, 
and to be nonf orfeitable for a period of 13 months ; that the com- 
pany issued policies for the amounts agreed upon, and delivered the 
aame on December 2G, 1893, receiving, at that time, payment of one 
year's premiums in full, and thereby became bound to pay the agreed 
sums, provided McMaster died while the policies were in force; that 
by the terms of the contract of insurance the policies could not be 
forfeited until 13 months had elapsed; that, it being admitted by 
the défendant that there was no agreement between McMaster and 
the company with regard to the time when the second and subsé- 
quent premiums should become payable, the company could not, by 
its own act in antedating the time of payment of the subséquent 
premiums, deprive McMaster of the protection of the contracts of 
insurance during the period of 13 months from the date of the 
flrst payment. If it be true that the payment of the flrst year's 
premiums made the policies nonforfeitable for a period of 13 months, 
then at law the court is justifled in holding that the forfeiture 
claimed by reason, of the nonpayment of the second premiums could 
not be availed of by défendant until the period of 13 months had 
elapsed, and would not be a défense to a claim based upon the death 
of McMaster within the period of 13 months from the taking efïect 
of the contracts of insurance. If, however, it should be held at law 
that the policies are so worded that they can be declared forfeited 
because the second premiums had not been paid on the 12th day of 
December, 1894, or within a month thereafter, then it is clear that 
the policies should be reformed so as to correspond to the real con- 
tract of the parties. As aiready stated, the évidence shows that it 
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was the agreement of the parties that tlie policies were to take effect 
upon delivery, and that they were not to be delivered until the pre- 
miums were paid; and it also clearly appears from the évidence that 
McMaster expected to receive, and the company contracted to de- 
liver, policies which would be nonforfeitable for a period of 13 
months; and it now appears that the company, although it admits 
that there never was any agreement authorizing it to antedate the 
time for the payment of the second premium, of its own motion did 
so antedate the time for such payment, and claims that by so doing 
it has deprived McMaster of protection during the full period of 13 
montlis, during which neriod it had previousiy agreed the policies 
shouid be in full force and nonforfeitable. Although, as herein in- 
dicated, the proper légal construction of the policies. shows that they 
were in force when McMaster died, yet as the défendant company 
is insisting that the policies, as written, had then been forfeited 
by reason of the fact that the second premiums had been made 
payable on the 12th of December, it being admitted that this was 
done without the consent of the insured, and as it is clear that it 
was not the contract of the parties that the 13-months nonforfeitable 
period shouid begin to run on the 12th of December, 1894, there is 
ground upon which the complainant can rest in asking a decree of 
reformation, and such decree will therefore be granted in favor of 
complainant 



DAVIS V. BEAN et al. (FORD et al., Interveners). 
(Circuit Court, N. D. lowa, E. D. January 4, 1897.) 

1. Col.T.ATERAIy SeOURITY — Evir>I5NCE OF SliUKENDEK — SUFPICIEXOT. 

The only évidence that an assignment of a decree of f oreelosure given by B. 
to D., as security for a note, had been surrendered to B. upon renewal of the 
note, was the fact that it was found among B.'s papers afier his death, pinned 
to the old note, the new note heing yet unpaid. It was shown, however, that 
B. administered on D.'s estate, and had charge of ail his papers, and that the 
assignment was not canceled. The correspondence between B. and D. relative 
to the renewal contained no référence to the assignment, the renewal being 
offered by D. "on the same tcrms" as the original loan. Beld, the évidence 
did not show a surrender of the assignment. 
3. Equitai',!,!-! Lien on' Ija\d — FRiouiTiKs, 

A note éxecuted by B. to S. provided that, upon the death of S., the money 
shouid be repaid to certain heirs of S. Nothing was said as to B.'s investment 
of or accounting for the money, the transaction being an absolute loan on real- 
estate security. B. loaned the money, taking as security a mortgage on land, 
which he afterwards foreclosed, assigniug the decree of foreclosure to D., 
Avho had no notice of any daim by S. While the assignment was outstanding, 
B. had the land sold under the decree, and became the purchaser. Held, that 
the right of the heirs of D. to a lieu on the land waa superior to that of the 
heirs of S. 

W. J. Knight, for complainant. 

Henderson, Hurd, Lenehan & Kiesel, for défendants and inter- 
veners. 

SHIRAS, District Judge. In the blll filed by complainant, it is 
averred that on June 1, 1887, one Edwin Beau, then residing in (M- 
cago, 111., borrowed of Joseph B. Davis, then residing at Oshkosh, 
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Wia.,, th« sum of $10,000, giving his promissory note therefor, paya- 
ble in one year from date, and, as security for the repayment of the 
sum thus borrowed, Bean assigned to Davis a decree foreclosing a 
mortgage upon certain realty in Decorah, lowa, tlie assignment read- 
ing as follows: 

"District Court, County ot Winnesliiek and State of lowa. 

"Edwin Bean vs. A. Addicken et al. 

"Decree of Foreclosure of Mortgage, Sept. 7, 1883, for $10,357.15. 

"I hereby assigu the above decree and ail benefits to be derived therefrom to 
.Toseph B. Da-ris, as collatéral security for the payment of niy note to him for 
ten thousand dollars, of even date here-n'ith, and due one year after date. I to be 
allowed to coUect the interest on said decree, but in no event to reduce the same 
to a legs sum than may be due on my said note which this assignment secures. 

"Chicago, Juue Ist, 1887. Edwin Bean." 

It is further averred by complainant that the loan thus made to 
Bean was not paid at the end of the year, but, at his request, an ex- 
tension thereof for one year was granted by Davis, a new note for 
the amount being executed by Bean, and delivered to Davis, bearing 
date June 1, 1888; that in September, 1888, Joseph B. Davis died, 
testa te; that, under the terms of his will, his widow (the complain- 
ant herein) took the title to, and became the owner of, the claim 
against said Bean ; that it now appears that on March 3, 1888, Bean 
caiised exécution to be i.ssued from the district court of Winneshiek 
county, lowa, upon the foreclosure decree assigned as security to 
Joseph B. Davis, and a sale to be had of the property covered thereby, 
and at such sale the greater part of the property was bid in by 
Bean, and a sheriff's deed was executed to him therefor; that there- 
upon Bean sold a part of the promises to William Kreutler, for the 
sum of $150, and to Catherine Kreulter, for the sum of $300, which 
amounts are in possession of Levi Bullis, who acted as attomey for 
Bean, and has had charge over the property since the sale thereof. 
It is further averred that on October 9, 1890, Edwin Bean died, at 
Chicago, 111., and by will, duly executed and probated, his widow, 
Jennie Y. Bean, became vested with the title to and ownership of ail 
property, real and personal, left by Edwin Bean; and that George 
A. Pollansbee was duly appointed administrator with the will an- 
nexed of the estate of said Bean, by the probate court of Cook county, 
m. It is further averred in the bill that the debt due from Bean to 
Davis remains unpaid, and it is prayed that it be declared that Bean 
purchased said realty, covered by the mortgage decree assigned to 
Joseph B. Davis, in trust for said Davis; that the amount found due 
from said Bean be declared a lien upon the realty in question, and, if 
the debt be not paid, that the property be sold to pay the same. To 
this bill, Jennie Y. Bean, George A. FoUansbee, administrator of Ed- 
win Bean's estate, and Levi Bullis, are made parties défendant, and 
hâve answered the bill, admitting the borrowing of the money by 
Bean of Davis, as charged, but denying that the decree of foreclosure 
against Addicken had been assigned as security for such loan, and 
denying, therefore, that the realty is equitably chargeable with a 
lien for the amount due from Bean to Davis. 
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By leave of court, Lucia D. Ford, Margaret J. Harwood, Charles J. 
Burton, and Edward A. Burton were allowed to appear in the case as 
interveners; and, in the bill flled by them, it is averred: Tïïat the 
interveners and one Mary E. Blair are the children and heirs of one 
Stephen Burton. That on or about April 6, 1881, the Said Stephep 
Burton, at Chicago, El., placed in the hands of Edwin Bean the sum 
of $12,500, to be accounted for by said Bean as provided for in a 
written instrument of the foUowing ténor: 

"Eeceived of Stephen Burton twelve thousand fîve hundred dollars, on which 
sum I agrée to pay him interest at the rate of six per cent, per anuum so long as 
he shall liye, interest payable annually; and, within eighteen months after the 
death of said Stephen Burton, I agrée to pay said principal sum in manuer follow- 
ing: Twenty-five hundred dollars to Lucia D. Ford or her heirs; twenty-ûve liuii- 
dred dollars to Mary E. Blair or her heirs; twenty-five hundred dollars to Mar- 
garet J. Harwood or her heirs; twenty-five hundred dollars to Charles J. Burton 
or his heirs; twenty-five hundred dollars to Edward A. Burton or his heirs, — 
together with interest on said several sums of money last mentioned at 6 per cent. 
per annum from the date of the last installment of interest to Stephen Burtor 
until paid. Interest and principal payable at my office, in Chicago, 111. 

"Chicago, April 6, 1881. Edwin Bean." 

— That 110,000 of this sum, so paid to Bean by Stephen Burton, was 
immediately loaned by Bean to the Addickens, of Decorab, lowa, and 
a mortgage taken to secure such loan, being the mortgage upon 
which Edwin Bean obtained a decree of foreclosure in the district 
court of Winneshiek county, Towa, and which complainant claims un- 
der the assignment hereinbefore recited. It is furtber averred that 
Stephen Burton died December 30, 1889, and that the sums payable 
to the heirs of said Burton under the agreement aforesaid hâve n«:>t 
been paid, either by Bean during his lifetime, or by his administrator 
since his death; and it is claimed on behalf of said interveners that 
the money received by Bean from their father, Stephen Burton, was 
a trust fund, and that they are entitled to foUow it into the property 
in which it was invested, and that their equity thereto is superior 
to the claims, if any, of the complainant herein. 

It thus appears that the flrst question to be determined is whether 
there is now existing and in force a valid assignment, by Edwin Beau 
to Joseph B. Davis, of the mortgage foreclosure decree which it is 
admitted had been rendered in favor of Bean by the district court 
of Winneshiek county, lowa, and against Addicken and others. On 
behalf of défendant and interveners, it is denied that the assignment 
was ever in fact delivered to Davis, and is averred that, if delivered 
as security for the flrst note executed by Bean to Davis, it was siir- 
rendered up when the extension of the loan was had, and the second 
note was executed and delivered to Davis. 

Owing to the fact that Bean and Davis, the parties to the original 
transaction, are both dead, the facts with regard to the loan between 
them and the terms thereof must be sought in the correspondence 
had between tbem, and in the papers executed by them. It appears 
in the évidence that Edwin Bean and Joseph B. Davis and family 
were on intimate and friendly terms, and, upon the death of Joseph B. 
Davis, Bean was appointed the administrator of his estate, and took 
charge of the papers belonging thereto. The flrst référence to the 
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loan of $10,000 from Davis to Bean appearing in the correspondence 
of the parties is found in a letter from Davis to Bean, written at 
Oshkosh, Wis., under date of May 28, 1887, and reading as follows: 

"Dear Sir & Friend: Your esteemed favor of the 23d inst. was duly received, 
and would hâve received earlier attention, but I was away from fiome. I arrived 
home from Chicago on the morning of the 21st, and left home on that day, in 
ansvi^er to a telegram, and just got home last night. ïliat is tlie reason that I did 
not Write you on my returu home, as I promised I would. In regard to the money 
matters we talked of, I will say I can let you hâve ten thousand for one year. 
Can't you corne up, and bring the papers with you, and get the money, and stay 
long enough to eat one strawberry short calie dinner with us, if not more. If you 
can't come, send the assignment of the mortgage you spoke of, and I will seud 
you the money. My better % wishes to be kindly remembe;-ed to you. 

"Your Friend, Joseph B. Davis." 

From this letter it appeara that Davis had been in Chioago about 
the 20th of May, 1887; that a loan of |10,000 from Davis to Bean had 
been tallced about; and that, as security therefor, Bean had proposed 
to assign to Davis a mortgage held by him ; and the letter shows that, 
on Davis' return to Oshkosh, he concluded to make the loan to Bean 
on the terms proposed. The évidence shows that on June 1, 1887, 
four days after the date of the above letter, Bean executed his 
promissory note for the sum of |10,000, payable to the order of Josepli 
B. Davis, and on the same date executed the written assignment of 
the mortgage foreclosure decree then standing in his name in the dis- 
trict court of Winneshiek county, lowa; it being stated in the assign- 
ment that it was transferred as collatéral security to his note to 
Joseph B. Davis, of even date, for the sum of |10,000. That the 
money was forwarded to Beau, and the loan completed, is clearly 
evidenced by the fact that Bean executed his note for the sum of 
110,000, payable to order of Joseph B. Davis, in one year from June 
1, 1887; and there is in évidence a letter from Bean to Davis, dated 
May 31, 1888, in which the former writes: 

"I returned to my ofEce last night, and found your favor of 20th inst. Inclosed 
I hand you my check. No. 519, for $400, to pay interest due Ist prox.; also new 
note for $10,000, one year. Please return the old note." 

It is aiso shown in the évidence that, after the death of Bean, there 
was found among his papers the first note given for |10,000, with 
his name obliterated thereon; and it is aiso proved that he executed 
a second note for $10,000, dated June 1, 1888, and payable in one year, 
to the order of Joseph B. Davis, being the note sent to Davis in the 
letter dated May 31, 1888, as above cited. It is thus made to appear 
that in the latter part of May, 1887, Joseph B. Davis agreed to loan to 
Edwin Bean the sum of |10,000 for one year, such loan to be secured 
by the assignment by Bean to Davis of the decree held by Bean f ore- 
closing the Addicken mortgage in the district court of Winneshiek 
county, lowa; that Davis sent the money to Bean, who executed and 
sent to Davis his promissory note for the sum of |10,000, dated June 
1, 1887, payable in one year from date, and secured payment of the 
debt thus created by assigning to Davis the foreclosure decree in the 
district court of Winneshiek county against Addicken et, al., and by 
this assignment Davis became entitled to the claim represented by the 
assigned decree. And it further appears that the time of payment of 
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tMs debt to Davis was extended to June 1, 1889, a new note tlierefor 
being executed, bearing date June 1, 1888, and the old or first note 
was returned by Davis to Bean. 

On betoalf of tlie défendants and interveners, it is f urther claimed 
tliat though it may be true that Bean in fact executed and delivered 
th.e assignment of tlie foreclosure decree against Addicken and oth- 
ers, as security for tlie flrst note, yet, when the extension of the loan 
was had, the collatéral security was surrendered up by Davis to 
Bean, and is theref ore no longer in force. The only fact in support of 
this cMm that is relied on is that the witness Johnson, who is attor- 
ney for the défendant Pollansbee, administrator of Edwin Bean's 
estate, testifies that he found the assignment of the decree, pinned 
to the first note given by Bean, in an envelope, marked "Private," 
which was in the vault connected with Bean's office; and from this 
circumstance it is sought to draw the inference that, when the loan 
was extended, and the old note was sent by Davis to Bean, the col- 
latéral security was also surrendered. In the correspondence had be- 
tween Bean and Davis with regard to the extension of the loan, there 
is not a word found to indicate that it was the understanding of the 
parties that the collatéral security, evidenced by the assignment of 
the foreclosure decree, should be surrendered up. Thus, under date 
of May 20, 1888, Davis writes to Bean as f ollows : 

"Dear Sir & Friend: Yours of the 16th "inst. is received, and, in reply, I will 
say if you wish the money for my note for another year, on the same terms, you 
can hâve it. Will it be necessary to renew or alter the présent note?" 

To this letter, Bean replied, under date of May 31, 1888, as f ollows: 

"Dear Sir & Friend: I returned to my office last night, and found your favor 
of 20th inst. Inclosed I hand you my check No. 519, for $400, to pay interest due 
Ist prox.; also new note for $10,000, one year. Please return old note." 

To this letter, Davis replied, under date of June 17, 1888, acknowl- 
edging recelpt of the new note and check, and concluding : "Inclosed 
find the old note." 

Thus, it will be seen that the proposition was to continue the loan 
on the old terms, and, in carrying out the agreement for the ex- 
tension, the only paper sent or exchanged was the new note from 
Bean to Davis, and the return of the old note by Davis to Bean. 
There is nothing, therefore, in the correspondence with regard to the 
extension of the loan that supports the theory that Davis surren- 
dered up the colateral in question; and it cannot be assumed with- 
out good évidence that, when Davis agreed to extend the time of 
payment of the loan, he, as a mère free gift, sent back the collatéral 
security which he had demanded, and relied upon in making the loan 
originally. Furthermore, if it was part of the agreement for the 
extension that the security should be returned, would not Bean hâve 
referred thereto in his letter sending the new note, and in which he 
asks Davis to return the old note, and would not Davis hâve men- 
tioned the assignment as one of the inclosures, when he returns the 
old note, if he had in fact included it with the note? There is noth- 
ing, therefore, in the correspondence between the parties, or in the 
acts by them done, which lends the slightest color to the theory that 
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wh.en the loan was extended, about June 1, 1888, the collatéral se- 
curity was delivered up by a retum of the assignment of the decree 
of f oreclosure held by Davis. 

The fact that the assignment was found among the papers of Ed- 
win Bean, after his death, has no signiiicance, since it appears in 
the évidence that Bean was appointed administrator of Davis' estate, 
and in that capacity took possession of the papers of the estate, 
including the second note by him executed and sent to Davis. The 
testimony of the witness Johnson shows that both notes for -flO,- 
000, as well as the assignment of the decree, were found among 
Bean's papers; and it is not questioned by the défendants that com- 
plainant is the owner of the second note, and that the same remains 
unpaid. Some reliance seems to be put upon the testimony of the 
witness Johnson that he found the assignment of the decree pinned 
to the flrst note, and in an envelope not containing the second note, 
as évidence tending to show that the security had been surrendered 
up by. Davis when the second note was given, as évidence of the 
extension of the loan. As already stated, the fact that the second 
note and the assignment of the foreclosure decree were found among 
Bean's papers after his death cannot be taken as évidence that the 
same had been paid, released, or given up during Davis' lifetime, 
for the reason that Bean became his administrator, and, as such, 
took possession of ail papers belonging to the estate. Any dispo- 
sition Bean made of the papers thus èoming into his possession, in 
the way of pinning them together, or placing them in particular en- 
velopes, cannot be considered évidence in favor of his estate; ajid 
there is nothing in the évidence to show that Davis sent them, thus 
pinned together, to Bean, or that Ke, in fact, ever returned the assign- 
ment to Bean for any purpose. Furthermore, if any considération 
can be given to the fact testifled to by the witness Johnson, that he 
found the assignment of the foreclosure decree pinned to the first 
note given by Bean to Davis, as évidence of the loan of |10,000 
by the latter to the former, it does not necessarily tend to show 
that tie assignment had been given up as no longer in force, but 
rather the contrary. Johnson testifles that the first note, to which 
the assignment was pinned, was canceled, in that several pen marks 
were drawn across the signature thereto, but the assignment re- 
mained intact and not canceled in any mode. Edwin Bean was a 
lawyer of years' expérience. He, doubtless, well knew that when a 
loan of money is made on security, and subsequently the time of pay- 
ment is extended, and a new note is given as évidence thereof, the 
security remains pledged as before for the debt, now evidenced by 
the new note, and is not released or discharged by the mère fact 
that a second note has been executed as évidence of the debt. If 
he received back the assignment of the decree from Davis as a re- 
lease of it as security, why was it not canceled as well as the note? 
Instead of canceling or destroying it, thereby preventing any ques- 
tion about the fact of its continuance, existence, and force, he care- 
fully preserved it along with the original note. If he had destroy- 
ed the original note, and had placed the assignment with the sec- 
ond note, it would not hâve appeared that the note and assign- 



DAVIS V. BEAN. 47 

ment had any necessary connection. The assignaient , was made a 
year before tlie date of the second note, and in terms reifers to the 
flrst note only. By pinning the flrst note and the assignaient to- 
gether, there was preserved the évidence of the loan as originally 
made, with the security given therefor; and the cancellation of the 
flrst note would be explained by showing that a second note had 
been given for the purpose of extending the time of payment of the 
original loan, leaving the security unimpaired. ïhe extracts aï- 
ready given from the letters of Davis and Bean clearly show that 
Davis sent the flrst note only to Bean, and did not inclose or for- 
ward the assignment; and the act of pinning the one to the other 
must haye taken place after Bean came into possession of the as- 
signment as part of Davis' papers, coming into his hands as admin- 
istrator; and, instead of proving that Bean understood that the se- 
curity had been given up and released, it rather tends to show that 
Bean carefully preserved the written assignment, as being in force, 
and that he pinned it to the original note, in order to préserve the 
written évidence of the transactions between Davis and himself, 
touching the $10,000 loan. 

It must, therefore, be held that it appears that in the latter part 
of May, 1887, Edwin Bean contracted to borrow from Joseph B. Da- 
vis the sum of $10,000, for the period of one year, and agreed to give, 
as collatéral security for the loan, an assignment of the foreclosure 
decree rendered in his favor in the district court of Winneshiek 
county against the Addickens ; that, in pursuance of this agree- 
ment, Davis sent the money to Bean, who executed his note for the 
named sum, and signed and delivered the assignment of the fore- 
closure decree as collatéral security therefor; that the loan thus 
made and secured was afterwards extended for one year, and a new 
note was executed by Bean, and delivered to Davis, as évidence 
thereof ; and that under the provisions of the will of said Joseph B. 
Davis, deceased, the complainant is now the owner of said note, evi- 
dencing said loan, and, as such, is entitled to the beneflts of the 
mortgage foreclosure decree held by Bean, and by him pledged as 
security for the named loan, as against the défendants representing 
his estate. 

In considering and deciding the issues arising between the com- 
plainant and the défendants, who are the représentatives of the 
estate of Edwin Bean, it will be noticed that the conclusions reach- 
ed are based wholly upon the évidence showing the acts of Edwin 
Bean and Joseph B. Davis, including the letters passing between 
them, and of which the originals are introduced in évidence, thus 
leaving out of considération ail matters and testimony ofEered touch- 
ing which any question affecting its admissibility has been made; 
it being proper, however, to say that the matters offered in évidence, 
and objected to, if considered, would tend to support the conclusion 
reaehed as herein stated. 

Upon behalf of the interveners, as already stated, it is claimed 
that the money loaned to the Addickens by Bean formed part of 
the money placed in his hands by Stephen Burton, which became 
a trust fund in such sensé that the trust attached thereto in any 
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investment made thereof by Bean, and enables the beneficiaries to 
foUow it so long as it can be identifled. Tlie évidence shows that, 
when Burton placed the money in the hands of Bean, he required 
and received from him security on realty situated in Chicago; and 
it is clear that Burton did not place the money in Bean's care for 
the purpose of having him invest it saf ely for Burton and his heirs. 
In the instrument executed by Bean to Burton, there is nothing 
said about the investment of the money, nor is there any provision 
for an accounting by Bean for the investment or its proceeds. The 
money became Bean's, so that he could invest it as he saw best; 
and, if the investment was unfortunate, the loss would fall upon 
Bean, and, if it was profitable, the profit would belong to Bean. 
The obligation assumed by Bean was not that of safely investing 
the money, and duly accounting for the profits ; but it was an abso- 
lute agreement to repay the sum loaned him, in the manner pointed 
out in the written obligation delivered to Burton, with interest 
thereon; and this obligation exists without regard to the question 
of whether Bean made a profit on the investment of the money or 
not. It is entirely clear that Bean had the right to invest or loan 
the money as he deemed best, and to take the investment in his own 
name; and it is not claimed, nor could it rightfully be claimed, 
that he, in any sensé, violated any duty or obligation to Burton or 
his children in taking the mortgage on the Decorah property in his 
individual name. The question for considération is not that of the 
equities that may exist between Burton's heirs and Bean's estate. 
The proper parties for the détermination of that question are not 
before the court, as the only issue upon the intervening bill is that 
presented by the answer of Elizabeth B. Davis thereto; and the 
court is not called upon to détermine whether the Burton heirs can 
assert a claim to ttae fund represented by the Addicken mortgage, 
as against Bean's estate, but the sole question is whether the Bur- 
ton heirs can show a paramount and superior right to the mortgage, 
as against the title thereto, created by the assignment made there- 
by by Beau to Davis, under the circumstances hereinbefore recited. 
The évidence demonstrates that Davis was an innocent purchaser, 
for full A'alue, of the mortgage decree in which the mortgage had 
been merged, and of ail benefits conferred thereby; and he obtain- 
ed thereby a title to the decree in question, which is superior to any 
equity existing in favor of the Burton heirs. The mortgage given 
by Addicken stood in the name of Edwin Bean, as the owner there- 
of; and the decree of fOreclosure had been granted in Bean's name, 
nnd there was nothing in the situation to charge Davis with notice 
of any equity or right held or claimed by any one to the property in 
question; and, when he loaned his money to Bean upon the faith 
of a transfer of the foreclosure decree as collatéral security, he took 
the same as it appeared of record, and free from any secret liens 
or equities on behalf of the parties to this proceeding. Oomplain- 
ant is therefore entitled to a decree ascertaining the amount due 
upon Bean's note to Davis, dcclaring the property covered by the 
mortgage from Addicken to Edwin Bean, and included in the fore- 
closure decree assigned to Davis, to be bound for the payment of the 
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anm found due complainant, excepting therefrom any part of the 
property sold by Bean to third parties ; that an accounting be had 
of the money receiyed by Levi BuUis from the martgaged property 
as payment for any part thereof, or for rental or use thereof, and 
after due allowance for his services and expenditures in that behalf ; 
the balance shall be applied in payment, pro tanto, of the sum 
found due complainant; that it be ordered that, if the net sum found 
due complainant be not paid within a time named in the decree, 
the property covered by the mortgage decree, and not sold by Bean, 
or so much thereof as may be necessary, shall be sold at the front 
door of the courthouse in Decorah, Winneshiek county, lowa, at 
public sale, by a spécial master of this court, after due notice given; 
that the purchaser or purchasers of the property so sold shall take 
the title thereto free from ail claims, liens, rights, equities, or titles 
on behalf of complainant, of the défendants representing the estate and 
rights of Edwin Bean, deceased, or on behalf of the estate or heirs of 
Stephen Burton, deceased; that said master make due report of his 
doings in the premises; that, upon confirmation of the sale or sales 
made, the proceeds realized therefrom be applied in payment of the 
costs, and in payment of the sum decreed due to complainant, with in- 
terest, and the balance left, if any, be paid into court, subject to 
further order; and that défendants be adjudged to pay the costs 
created by the issues by them presented, and the interveners be ad- 
judged te pay the costs arising upon the issues by them presented. 
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KOSBOBOUGH v. SMITH et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 187. 

t. Railroad Foebclosdres — Rboroanization Agreemest— Purchasb bt Committee 

— NONASSENTraO BoNDnOLDERS. 

B., a hoider of second mortgage bonds of the S. Ry. Oo., bronght suit for 
the foreclosure of the mortgage. The trustées of the first mortgage filed a 
cross bill, asking foreclosure of their mortgage. A committee of first mort- 
gage bondholders intervened, objecting to foreclosure of that mortgage, and 
persistently resisted it; but the court ultimately decreed a sale of the road 
free from ail liens, including that of the first mortgage. The committee of 
first mortgage bondholders then advertised widely for bondholders to deposit 
their bonds under a reorganization agreement, and co-operate with them in 
buyiug in the road at the foreclosure sale, in order to protect their inyestment. 
A large majority of the first mortgage bonds were deposited. The committee 
bought the road at the upset price fixed in the decree and proceeded to organize 
a new company. The opportunity for bondholders to deposit their bonds and 
take the benefit of the reorganization was continued until the actual transfer 
of the road to a new company, and the issue of new securities and such oppor- 
tunity was widely advertised. Some 16 months after the resale of the road 
to the new company, a first mortgage boudholder, who had not deposited his 
bond, interTcned in the foreclosure suit, alleging that he had nerer seen the ad- 
Tertisements and that the bondholders represented by the committee had made 
a large profit in the transaction, and claiming a right to bave his bond paid 
in full ont of the proceeds of the sale of the road. Held, that the committee 
were not trustées for the bondholders who did not deposit their bonds under 

* Rehearins denied February 12, 1897. 
78 F.-^ 
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the agreement; that the course pursued by them had been fair and proper; 
and that the committee having, before the intervener filed his pétition, settled 
the accounts, distributed the proceeds of the resale, and been diseharged from 
their trust, the intervener had no daim, as against them, for the payment of his 
bond. 71 Fed. 53, affirmed. 
3. Same — Refdnding Bonds. 

When mortgage bonds of a raih'oad company hâve been issued for the pur- 
pose, in part, of taking up bonds of a prior issue, and a large proportion of 
snoh prior bonds hâve been exchanged for the new issue, the fact that, upon 
a subséquent sale of the road under foreclosure the remaining prior lien bonds 
are paid in fu!!, while the bonds of the new issue are not paid in full, does not 
entitle a holder of bonds of the new issue, received in exchange for prior lien 
bonds, to set aside the exchange, and be restored to his former position. 

Appeal from the Circuit Court of tlie United States for tlie District 
of South Carolina. 

The pétition of the appellant, Rosborough, was filed September 4, 1895, in the 
case of Bound v. South Oarolina R. Co., alleging that he was the owner of a 
$1,000 bond of said railroad company, with nine unpaid semiannnal interest cou- 
pons, secured by the first Consolidated mortgage of 1881; that by a decree of 
the said circuit court the said mortgage had been foreclosed by a sale of the 
railroad on April 12, 1894; that at said sale Henry W. Smith, Gustave B. Kis- 
sel, and Peter Geddes became the purchasera at the price of 31,000,000, being the 
minimum price limited by the decree; that there had been an agreement be- 
tween the holders of a large majority of the said iirst Consolidated mortgage 
bonds witli référence to biddiug at the sale and buying in the railroad, and that 
the said Smith, Kissel, and Geddes were a committee to carry into efllect said 
agreement, but that the petitioner had never heard of the said agreement until 
witliin a few days before filing his pétition; that the said agreement hetween the 
first Consolidated mortgage bondholders had the effect of chilling the bidding at 
the sale, so that the purchasers obtained for their bid of $1,000,000 a property 
worth $8,000,000; that the petitioner, if obliged to take his pro rata of the fund 
produced by said sale, vvould only receive about 10 per cent, of the amount of 
his said bond and coupons. The petitioner further alleged that his said bond 
had been received by him in exchange for bonds which he had held secured by 
a mortgage prior to the said first Consolidated mortgage, known as the "Mort- 
gage of 1868"; that one of the objects of the said first Consolidated mortgage of 
1881 was to take up and retire the bonds secured by the said mortgage of 1868, 
and the majority of them had been so retired; but that there remained some 
outstanding, which the holders had never surrendered, and which were by the 
said decree of sale deelarcd to be a lien paramount and superior to the said first 
Consolidated mortgage. The petitioner then asserts that, as against the purchas- 
ers of said railroad, being a large majority of the holders of the first Consolidated 
mortgage bonds represented by their said committee, he is now entitled to sur- 
render his first Consolidated mortgage bond, and fall back upon the lien which 
he had to secure his originalTjonds under the mortgage of 1868; and he prayed 
that the spécial master be directed to pay his claim in priority to the parties to 
the said bondholders' agreement, or, failing in this, that the railroad might be 
resold, and equity be done in the premises. 

Notice to show cause why the relief prayed should not be granted was served 
on the spécial master and upon the said Smith, Kissel, and Geddes. 

The spécial master answered that he had sold the mortgaged property and fran- 
chises on April 12, 1894, for $1,000,000, to the said Smith, Kissel, and Geddes, 
and had received in cash the sum of $400,000 on account of the purchase money, 
of which there remained in his hands iinexpended $68,351.50, and also there re- 
mained tlie unpaid $600,000 of the purchase money, making $668,351.50, to be 
thereafter distributed as the court should direct. 

âlessrs. Smith, Kissel, and Geddes answered, stating: That on January 6, 
1894, an agreement was made between certain holders of the first Consolidated 
mortgage bonds of the South Carolina Railroad Company by which they were 
appointed a committee to act for ail bondholders subscribing said agreement and 
depositing their bonds with the New York Guaranty & Indemnity Company, with 
power to act as the committee should consider proper in order to secure pay- 
ment of the principal and interest of said bonds, and to purchase the mortgaged 
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property at such priée as the committee might think expédient, not to exceed a 
Bum sufBcient to pay the said bonds, principal and intereat, and ail amounts hav- 
ing priority over said bonds. That the agreement provided "that said commit- 
tee ia not under any obligation, express or implied, to any bondholder who sliall 
not subscribe this agreement and deposit his bonds, nor shall any bondholder not 
so signing and depositing his bonds hâve any rigbts or claims whatsoever under 
or by virtue of this agreement; but ail the beuefits and advantages of the same 
shall be confined to the persons who are subscribers thereto and who sball de- 
posit their bonds with such guaranty and iudemnity company. The time within 
which holders of said bonds may sign this agreement shall terminate at such time 
as said committee may décide; but said committee may extend such time in its 
discrétion, and may permit any holder of said bonds, although such time has ex- 
pired, to sign this agreement on the deposit of his bonds and may in that event 
impose such terms en auy such holder of said bonds as said committee may dé- 
termine." The answer states that said committee published a notice addressed 
to the holders of the first Consolidated 6 per cent, mortgage bonds of the South 
Garolina Railroad Company from January 6, 1804, to March 3, 1894, in four of 
the most widely circulated New York City daily newspapers and iu the Charleston 
Daily News and Courier on February 8, 9, 10, 12, and 13, 1894, and also in ail 
the financial weekly newspapers published iu New York City, to the number of 
17. The notice stated that the United States circuit court for the district of 
South Garolina had, on November 20, 1893, decreed that the South Carolina Rail- 
road should be sold at auction in Charleston on April 12, 1894; that the minimum 
bid fixed by the decree was $1,000,000; that it was to the interest of the junior 
securities to purchase the property at the lowest figure, and that it was to the 
interest of the bondholders to whom the notice was addressed to purchase the 
property rather than let it be sold at less than the amount of their bonds and 
interest, prier liens, and charges; that the prior mortgage amounted to about 
$244,000, with interest from November 23, 1892; that the committee, the said 
Smith, Éssel, and Geddes, whose names were signed to the notice, had for four 
years been acting in the interest of such of the first Consolidated mortgage bond- 
holders as they represented, and eonsidered the property worth the amount of 
the first Consolidated mortgage, with interest, and ail prior charges; that it was 
essential that préparation should be made to prevent the road being purehased in 
the interest of junior securities at a price which would not pay the first Consoli- 
dated bondholders in fuU; that bondholders wishing to participate in this ar- 
rangement mnst deposit their bonds on or before February 15, 1894, with the 
New York Guaranty & Indemnity Company, against negotiable receipts; that the 
committee were acting solely for such bondholders as should deposit their bonds 
under the agreement; and that ail benefîts and advantages would be confined to 
the persons who should so deposit their bonds and sign the agreement. Tliey f ur- 
ther answered that on March 3, 1894, they published another notice to the bond- 
holders in the above-mentioned New York daily newspapers, and in the said 17 
weekly newspapers, and continued the publication until March 10, 1894, givine 
notice that the holders of $4,252,000 ont of a total issue of $4,883,000 of said 
first Consolidated 6 per cent, bonds had signed the agreement, and that the time 
for depositing outstanding bonds was extended to March 10, 1894. ïhat after- 
wards the committee continued to reçoive deposits of bonds until the day of sale. 
—April 12, 1894,— and that even after the sale no bonds were refused until a 
resale of the property was made. That the committee purehased the property for 
$1,000,000, and ou May 12, 1894, resold the same to the South Carolina & Geor- 
gia Railroad Company, which simultaneously mortgaged the same to secure $5.- 
250,000 of bonds, ail of which, the committee state, they are informed hâve been 
negotiated. The committee, in their answer, further state that proceeds of th« 
resale had been, long before the filing of the pétition of Rosborough, distributed 
among the holders of the bonds who accepted the terms of the agreement, and the 
committee had been discharged from their trust, and no longer had any interest in 
the matter. 

The petitioner, Rosborough, replied to the answer of the committee, allegin.!; 
that the committee represented a syndicate which had bought up the first Con- 
solidated mortgage bonds at reduced priées with intention to manage the sale 
for their own benefit, and with that view had procured the court to decree a sale 
free from ail incumbrances, and that no bid should be received less than $1,000.- 
000, and had resold the road at a large profit to themselves, and that, as holders 
of said first mortgage bonds, they claim to participate in the distribution of the 
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fund now In court, notwithstanding their said profit, and the petitioner claimed 
that they ought not to be allowed to so participate iTntil petitioner's bond was 
paid, or was put on an equality with those who signed the agreement. 

So much of the original pétition as prayed a resale of the railroad was by 
leare of the court stricken ont. A référence was made to a spécial master to 
take testimony. The only witnesses examined were two persons produced by the 
petitioner, who had held first Consolidated mortgage bonds and who testifled tJiat 
they had received a circular from the committee, and had settled on the terms 
stated in it. The circular produced in évidence was signed by the committee, 
and was addressed to the persons who had deposited their bonds with the New 
York Guaranty & Indemnity Company. It notified them that the sale and trans- 
fer of the property to the South Carolina & Georgia Company had been com- 
pleted, and that they would receive new first mortgage bonds of that company 
(total issue, ,i!5,250,000) bearing interest at 5 per cent, from May 1, 1894. to an 
amount which, at the price of 94, would equal the principal of their deposited 
bonds, and would also receire 10 per cent, of the principal of the deposited 
bonds in stock of the new company (capital, $5,000,000) which the Central 
Trust Company of New York would buy prior to June 3, 1S94, at 40 per 
cent, of its par value; that they would receive for the accrued interest on 
their deposited bonds from the New York Guaranty & Indemnity Company, 
on and after May 24, 1894, cash, less 2,35 per cent, for expenses. The notice also 
stated that the accounts of the committee had been duly audited by the président 
of the Central Trust Company, in accordance with the terms of the bondholders' 
agreement. 

Upon thèse pleadings and the testimony, and the faets stated in the answer of 
the committee, which were admitted to be true, the matter was submitted for 
final hearing. The circuit court (Judge Simonton) dismissed the pétition (71 Fed. 
53), and the petitioner, Rosborough, appealed. 

S. p. Hamilton, for appellant. 
J. E. Burke, for appellees. 

Before GOFF, Circuit Judge, and MORRIS, District Judge. 

MORRIS, District Judge (after stating the facts). The petitioner, 
having abandoned any attempt to impeach the sale of the railroad 
made by the spécial master under the foreclosure decree of Novem- 
ber 23, 1892, claims that, as the holder of one of the iirst Consoli- 
dated mortgage bonds, he is entitled to a priority in the distribution 
of the fund arising from that sale over the other holders of the same 
issue of bonds who signed the bondholders' agreement and deposited 
their bonds under its terras, and who had appointed the respond- 
ents, Kissel, Smith, and Geddes, a committee to act for them, be- 
cause, he says, it appears that, by a resale of the property, the bond- 
holders who signed the agreement hâve obtained what is équivalent 
to full payment of their bonds and accrued interest. He assigns 
as error in the decree of the court dismissing his pétition that the 
court should hâve held that the committee were trustées for ail 
the first Consolidated mortgage bondholders, whether they signed 
the agreement or not, and that the mortgage could not be used by 
the syndicate of bondholders, or their committee, to secure an un- 
conscientious advantage over the petitioner and others in like situ- 
ation. He assigns as error, also, that the court refused to hold 
that, as he had originally held the bonds secured by the mortgage 
of 1868, of which the court decreed that the outstandmg bonds should 
be paid in full, and as he had surrendered the bonds of 1868 for the 
one he now holds, the other holders of like bonds should not be per- 
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mitted to defeat his daim, and he should be restored to Us rights 
under the mortgage of 1868. 

Tlie contention on behalf of the appellant which has been most 
earnestly pressed is tliat, in tlieir intervention in tlie foreclosure 
case, the respondents Kissel, Smith, and Geddes hâve so acted as to 
constitute themselves trustées for ail the flrst Consolidated mort- 
gage bondholders, and, having ased the mortgage to accomplish their 
ends, and having largely profited by the use of it, they cannot now, 
in equity and good conscience, exclude any bonds intended to be se- 
cured by that mortgage from the fruits of the foreclosure and sub- 
séquent resale. It becomes, therefore, necessary to ascertain what 
was done by the respondents in the foreclosure case, the history of 
which is set out in Bound v. Eailroad Co., 7 0. C. A. 322, 58 Fed. 
473, the record of which case, and the record in Ex parte Mitchell 
& Smith, it is agreed, shall constitute part of the record in this case. 

Bound, who filed the original bill, was a holder of second Consol- 
idated mortgage bonds, and his bill prayed a foreclosure of that 
mortgage subject to ail priorities. Afterwards a cross bill was flled 
by Barnes & Sloan, the trustées of the flrst Consolidated mortgage, 
alleging that under the terms of the mortgage they had declared 
the principal due for default in the payment of interest, and praying 
a foreclosure of their mortgage, and a sale clear of ail prior liens. 
Then Messrs. Smith, Kissel, and Martin intervened, and upon their 
pétition were made défendants. They alleged that they were them- 
selves the holders of a large amount of the flrst Consolidated mort- 
gage bonds, and represented other holders, to an amount, in ail, of 
over 13,000,000 of said bonds. They answered the cross bill of 
Bames & Sloan on behalf of themselves and ail others in like situa- 
tion who should come in and contribute to the expense. They al- ■ 
leged that the action of said trustées in declaring the principal of 
the flrst Consolidated mortgage due had been improvident, and 
against the wishes and the interests of the great majority of the 
bondholders represented by them, and solely in the interest of the 
second Consolidated mortgage bondholders and junior securities, and 
had been done by the trustées with the view of forcing the flrst Con- 
solidated mortgage bondholders to take a bond bearing a less rate 
of interest. They denied that the income of the road was insuflB- 
cient to pay the 6 per cent, interest payable on the first consolidated 
mortgage bonds and they prayed that the cross bill of the trustées 
should be dismissed, and the property sold, as prayed by the original 
bill, subject to the first consolidated mortgage. Upon flnal hearing 
of the case, the court held that it was true that the trustées had 
acted improvidently, and not solely in the interest of the flrst con- 
solidated mortgage bondholders, in declaring their bonds due, but 
that, during the three years' opération of the road by a receiver, it 
had been shown that, for the reasons stated in the conrt's opinion, 
the rights of ail the claimants would be most fairly and equitably 
protected by a sale clear of ail incumbrances; and the court so de- 
creed. From this decree Smith and Kissel appealed, claiming that 
the court should hâve decreed a sale under the second consolidated 
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m-aTtgSbge only. Their appeal was not sustained, and the decree of 
. the circuit court was afflrmed. 7 C. C. A. 322, 58 Fed. 473. 

\t appears, from thèse proceedings in the original case, that there 
wei e two parties among the holders of the flrst consolidated mortgage 
bonds, — those who advocated the policy contended for by Messrs. 
Smifh and Kissel, and those who sustained the policy of the trus- 
tées of the mortgage. Smith and Kissel, and those bondholdera 
they represented, contended that the others were fayoring the hold- 
ers oi the second consolidated mortgage bonds, and fought them to 
the end. When the decree directing a sale foreolosing the flrst con- 
solidated mortgage was afQrmed over their appeal, they then adver- 
tised for ail bondholdera who were willing to join them to deposit 
their bouds and sign the agreement which would give them the au- 
thority and financial backing required to bid for the property, and 
prevent tne second consolidated bondholders buying the property 
at a price which would subject the flrst consolidated mortgage bonds 
to a loss. They gave the fullest public notice of the terms of the 
agreement, and especially of the fact that by its terms the committee 
was acting solely for the beneflt of such bondholders only as should 
deposit their bonds, and that ail the benefits were to be restricted to 
those who dld so deposit and who assented to the agreement. AU 
this, it seems to us, was perfectly fair and legitimate. There was 
no attempt whatever to do anything seeretly, or anything that was 
unlawful. It is évident that there was a division among tlie hold- 
ers of the flrst consolidated mortgage bonds, and that the Kissel, 
Smith, and Geddes committee represented a policy not in harmony 
with that represented by the mortgage trustées and some others of 
the flrst consolidated bondholders. It was open to bondholders to 
join either camp, but not to remain inactive, except at their own risk. 
The Kissel, Smith, and Geddes committee succeeded in obtaining the 
support of holders of $4,252,000 out of the whole $4,883,000 of bonds, 
and so were in the end in the stronger position to protect those they 
represented; but, recognizing that noue should be excluded who 
were willing to accept tibeir services, they extended the time for sign- 
ing the agreement from time to time, and did not refuse to receive 
any bonds tendered for deposit until the resale of the road to the 
new Company. 

It appears that the only reason why the petitioner did not deposit 
his bond was that he never saw the advertisement of the notice of 
the committee, and remained in ignorance of it until about 16 months 
after the resale, and after the oommittee's accounts were settled up 
and they were discharged from their trust. This was not the oom- 
mittee's fault. The bonds were not registered, but payable to bear- 
er, and the committee had no means of reaching holders except by 
the publication of notices in the way most likely to reach them. 
After the full notice given by them, they had a right to présume 
that holders who did not join them refrained from dotng so from mo- 
tives of their own. They could not reasonably be expected to hold 
their settlements open indeflnitely, after the resale of the property, 
for the benefit of pei-sons who presumably were holding off from dis- 
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trust or inimical reasons, and who had refused or neglected to de- 
posit their bonds, and subject them to the risks of any loss attend- 
ing the attempt to bid on the propertj on behalf of the depositors, 
and to raise money on them to pay the cash required by the terms of 
sale. 

It is urged on behalf of the petitioner that the cases of Jackson t. 
Ludeling, 21 Wall. 616, and Florida v. Anderson, 91 U. S. 667, are 
cases like this, in which the suprême court has refused to sanction 
similar conduct of a portion of the bondholders, by which they ex- 
cluded other bondholders under the same mortgage from participa- 
tion in the funds of a foreclosure. In Jackson v. Ludeling, the con- 
duct denounced as f raudulent was a crafty, secret scheme by which 
the holder of 4 out of 761 outstaurding $1,000 bonds had, with the 
connivance of the président of the corporation, procured the œizure 
and sale of a railroad property on which $2,000,000 had been ex- 
pended, and had purchased it in the interest of himself and the di- 
rectors for |50,000. The sale was made in a remote village of Loui- 
siana, after advertisement in a county newspaper, the bonds being 
lield principally in other states. The parties to the scheme had, 
just before the sale, corrupted the agent of the holders of about 
300 of the bonds into a betrayal of his trust and the sacrifice of the 
interests intrusted to hirii. In every step in the proceedings there 
was apparent the fraudulent design to cheat the great majority of 
the bondholders under the forms of law, — a design participated in 
by the officers of the corporation, to whom ail the bondholders had 
a right to look for honest dealing, if not active protection. It was 
in commentiag upon thèse facts that the suprême court said that 
one bondholder is a quasi owner, in common with the other bond- 
holders, of whatever rights the mortgage gave, and that the com- 
inunity of interest involved mutual obligation, and that, if he used 
the mortgage to procure a sale of the security, it was his duty to 
niake it productive of the most that could be obtained for ail who 
were interested in it. 

In the présent case there was no effort by Smith, Kissel, and Ged- 
des, committee, to procure a sale. On the contrary, they employed 
counsel, and became responsible for the costs of resisting it, and for 
the costs and expenses of an appeal from the decree deciding against 
them. When the sale became inévitable, they, by their représenta- 
tive, attended the sale, and bid for the property for the protection 
of the interests which had been conflded to them. After the pur- 
ehase they continued by notices to invite ail the bondholders who 
were willing to do so to join with them and share the benefits of 
the purchase, and they continued this invitation until the property 
was resold, and the time came for them to make a aettlement with 
their constituents. When a sale of mortgaged railroad property is 
decreed, an association of bondholders for the protection of their 
mutual interest is a necessity, and the appointment of a committee 
to act for them is advisable and customary. Those charged under 
the terms of such an association with the duty of acting must em- 
ploy counsel and be responsible for expenses and costs. That one 
of the terms of being admitted to such an association should be the 
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deposit of the bonds to be protected is surely most reasonable. If 
notice of the fullest kind possible is given to ail bondholders, and 
ail are invited to come into the association upon the same terms, 
and the privilège is not withdrawn until there is a really valid reason 
for doing so, there can be no just complaint by those whose inaction 
has left them outside that they do not share in the benefits of those 
who are inside the association, and hâve taken the risks of its suc- 
cess or failure. Wetmore v. Raiiroad Co., 1 McCrary, 466-473, 3 
Fed. 177. 

It is urged that the attorney of the committee who attended the 
sale acted in such manner as to chill compétition and drive off bid- 
ders, so as to get the road at the minimum bid. Of this there is no 
proof. During the evening of the day before the sale, in conversa- 
tion with those who were interested in the foreclosure, the attomey 
of the committee stated that he was prepared to bid up to a snm 
sufificient to pay the iirst consoIidated mortgage bonds in full. This 
was a fact, and he was under no obligation to conceal it. On the 
contrary, as it was a fact, and not a mère pretense, the disclosure 
of it enabled ail parties to know what they might expect, and pré- 
pare themselves. The validity of the sale is not before us. The 
only question before us is whether the associated bondholders, or 
their committee, hâve so acted towards this petitioner as to give him 
the equity he is attempting to assert against them. 

The other point urged in behalf of the iretitioner is that he is en- 
titled to set up his surrendered bonds of the mortgage of 1808. The 
mortgage of 1868 was made to secure an issue of bonds amounting 
to £620,000 sterling, ail of which, except bonds to the value of about 
$145,000, had been surrendered and caneeled, and the ârst Consoli- 
dated mortgage bonds issued in lieu thereof. Thèse exchanges were 
made in good faith, and it is difficult to see upon what ground the 
court below could hâve been asked to set aside the transaction, By 
the fifteenth clause of the foreclosure decree passed November 23, 
1892, it was adjudged that the fund arising from the sale should be 
applied to the payment of costs and the two prior mortgages in full, 
and the balance to the payment of the flrst consoIidated mortgage 
bonds in full, if sufflcient, and if not, then pro rata. The petitioner, 
with ail the other flrst consoIidated bondholders, is entitled to that 
distribution, and he failed to show grounds upon which the circuit 
court could hâve granted him more. 

The decree is afQrmed. 



YORKSHIRE INV. & AMERICAN MORTG. CO., Limited, t. FOWLER et al. 

(Circuit Court of Appeals, Second Circuit January 22, 1897.) 
Pbincipai. and Agent— Fiduciarï Relation— Mohtgage Investment asd Gdakantt 

CON'THACT— InsOI.VENOT. 

The J. Co., which was engaged in the United States in the business of loan- 
ing money on real-estate mortgages, and selling such mortgages, and the Y. 
Co„ which was engaged in England in the business of investing money in 
such mortgages, and selling its debentures, entered into a eontract by which 
it was agreed that the J. Co. should guaranty the payment of a certain rate of 
interest on ail mortgages sold to the ï. Co., and also on the cash balances of 
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the Y. Co. in the hands of the J. Co., and on aE sums advanced by the Y, Oo. 
for the purehase of mortgages, as soon as received by the J. Co. The J. Oo. 
also guarantied the payment of the principal of the mortgages sold to the Y. 
Co., within two years after maturity. ïhe J. Oo. was to hâve the right to 
substitute new securities, from time to time, for those sold to the Y. Co., and 
the Y. Co. might refuse any mortgage not deemed good. The J. Co. reseryed 
the right to terminale the contract on 60 days' notice. TJnder this contract'the 
Y. Co. remitted funds from time to time to the J. Co., and sent to it the ma- 
turing mortgages; being credited with such funds and with the face of the 
mortgages, and interest being paid on its balances, which were sometimes large. 
The J. Co. forwarded mortgages to the Y. Co. at its conveuience, — sometimes 
when not In funds from the Y. Co. The mortgages were ail made to the J. 
Oo., and assigned to the Y. Oo. The J. Co. kept no separate investment ac- 
count for the Y. Oo., but mlngled the funds received from it with its other 
funds. The Y. Co. never inquired about the spécifie investment of its funds, 
nor about the payment of the mortgages, and did not attempt to instrnct or 
control the J. Co. in respect to the investments. SelcL, that the relation be- 
tween the two companies was not fiduciary, but merely that of debtor and 
créditer, and the Y. Oo. was not entitled, upon the insolvency of the J. Co., 
to a préférence in payment of the balance due it, as a trust fund in the hands 
of the J. Co. for investment as the agent of the Y. Co. Br.iwn, District Judge, 
considered the Y. Co. entitled to the returned mortgages rcmaining on hand 
and in statu quo at the time of the receivership, and to the proœeds thereof 
coUected by the receivers. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New Yorlî. 

George S. Coleman, John C. F. Gardner, and Harrie M. Hum 
phreys, for appellant. 
Arthur H. Masten and Edward Van Ingen, for appellees. 

Before WALLACE and SHIPMAN, Circuit Judges, and BROWN, 
District Judge. 

WALLACE, Circuit Judge. On the 28th day of September, 1893, 
an action was oommenced in the circuit court of the United States 
for the Southern district of New York by Benjamin N. Fowler and 
otJiers against the Jarvis-Conklin Mortgage Trust Company, for 
the administration of the estate of the insolvent défendant, and 
for the appointment of receivers of its property and assets; and 
upon that day receivers were appointed, who took possession of 
the property and assets, and proceeded to exécute their trust. Sub- 
sequently the Yorkshire Investment & American Mortgage Com- 
pany âled a proof of claim against the insolvent company for the 
sum of $155,947.48, insisting that, to the extent of that claim, they 
were entitled to a préférence over the other creditors of the in- 
solvent company, upon the theory of an équitable lien. The re- 
ceivers filed their objections to the claim, admitting that the in- 
solvent corporation was indebted in the sum stated, but denying 
that the claim was entitled to any préférence over the claims of the 
gênerai creditors. The issue thus raised was referred by the court 
to a spécial master. The master reported against the claim, and 
the exceptions to his report âled by the claimant were overruled 
by the court. The report of the master contains a careful sum- 
mary of the facts in the case, and a very satisfactory présentation 
of the légal principles involved, and was adopted by the circuit 



58 78 FEDERAL REPORTER. 

court wîthout any further opinion. Prom the order oyerruling 
those exceptions, and adjudging that tlie claimant was not entitled 
to the préférence, the claimant has appealed. This order is, in 
elïect. a final decree upon matters distinct from the général sub- 
ject of litigation involved in the original action, and may therefore 
be reviewed, although the original action may not hâve proceeded 
to a final decree. Trustées v. Greenough, 105 U. S. 527; Central 
Trust Oo. V. Grant Locomotive Works, 135 U. S. 224, 10 Sup. Ct. 
736. 

The theory of the lien claimed by the investment company is that 
the sum of $155,947.48 consisted of moneys belonging to it which 
were a trust fund in the hands of the insolvent corporation, be- 
ing the proceeds of securities intrusted to that corporation for col- 
lection, and moneys which had been placed in its hands to invest 
in securities as an agent. 

A careful study of the évidence in the record has satisfied us 
that whatever may hâve been the character of the relations be- 
tween the parties prior to the Ist day of January, 1888, after that 
time they were not flduciary, and, as to the moneys in the hands 
of the Jarvis-Oonklin Company, they were those of ordinary debtor 
and créditer. Prior to that time the two corporations had been 
dealing together in bonds and mortgages. The Jarvis-Conklin Com- 
pany was engaged in the business of loaning money upon bond and 
mortgage on lands in the western portion of the United States, and 
selling the bonds and mortgages to purchasers; and the Yorksbire 
Company had been investing its money in the purchase of thèse 
bonds and mortgages, and selling its own debentures. The busi- 
ness between the two corporations had assumed large proportions. 
January 1, 1888, the two corporations entered into a written con- 
tract, wherein the Jarvis-Conklin Company was named as the 
party of the first part, and the Yorkshire Company as the party 
of the second part, which was as follows: 

"ïhis agreement •»»**•*••* • 

"Witnesseth, that first party and its predecessors, Jarvis-Conklin & Company, 
hâve prior hereto sold to second party coupon bonds secured by mortgages and 
deeds of trust which are first liens upon real estate lying in the said state of Kan- 
sas and other states, and said parties are désirons that first party shall continue 
to sell and assign, and second party to purchase, such bonds, mortgages, and deeds 
of trust: 

"Now, therefore, for and in considération of the mutual covenants herein con- 
tained, as well as for other good and valuable considération, the said parties agrée 
as follows: 

"First party guaranties to second party the payment of principal and interest 
upon ail bonds, mortgages, and deeds of ti'ust, as well upon ail such as are now 
owned by second party and sold to it in the past, as hereinbefore set f orth, as upon 
ail such as shall be in the future, and during the continuance of this contract, sold 
by the first party to second party. 

"The interest which the first party guaranties is at the rate of six and two- 
thirds per cent, per annum, payable semiannually on the first days of January and 
July in each year, notwithstanding the rate of interest provided to be paid by the 
bonds, mortgages, or deeds of trust may be at a différent rate. 

"First party guaranties the payment to second party of interest at the rate of 
six and two-thirds per cent, per annum upon ail cash balances in favor of second 
party in the hands of first party at the date of this contract (January 1, 1888); 
and hereafter the payments of interest which second party shall reeeive on bonds, 
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mortgages, and deeds of trust sold them as hereinbefore provided shall be so paid 
that second party shall receive interest at the rate of six and two-thirds pei 
cent, per annum upon ail snms of money advanced for the purchase of such bonda, 
mortgages, and deeds of trust, fi'om the date that such money is reeeived by first 
party at the office of London and Westminster Bank, Limited, Lothbury, B. C. 
London, Bngland. 

"Xhe guaranty herein made by first party as to the principal sum of said bonds, 
mortgages, and deeds of trust is that the same shall be paid within two years 
from the maturity thereof; and second party waivea ail demand, notice, and 
protest. 

"This guaranty shall not extend to any remittancea made after the expira- 
tion of sixty daya from the mailing by first party to second party, postage pre- 
paid, at its address, 48 Market street, Bradford, England, a -written notice that 
first party will not receive any further moneys on the above terms. 

"First party shall hâve the privilège at any time of substituting other securi- 
ties in place of those owned by second party, or renewing any loan owned by 
second party, provided second party shall be satisfied such substituted securities 
or renewals are of equal value with those for which they are exchanged. 

"Second party shall at ail times hâve the privilège of refusing any mortgages 
or deeds of trust which are, in its judgment, not sufiicient or suitable security. 

"This agreement shall be in force and eflfect from the date hereof to December 
31, 1889; but the termination of this contract at that date shall not be so 
construed as to invalidate the guaranty herein made for the payment of principal 
and interest maturing after December 31, 1889." 

Before the expiration of the year during which this contract was 
to continue, it was extended, with some slight modifications, for 
an indeiinite x)eriod. Such extension agreement, so far as is ma- 
terial, was as follows: 

"It is therefore further agreed betvreen the Jarvis-Conklin Mortgage Trust Com- 
pany of Missouri, of the first part, and the Yorkshire Investment and American 
Mortgage Company, Limited, of the second part, that said contract shall be con- 
tinued in fuU force and efCect, as to ail its provisions, from the date hereof until 
such time as it shall be terminated by agreement, except that, on ail money ad- 
vanced after this date by second party under said contract, first party shall pay 
and guaranty a différent rate of interest from that named in said contract, as 
follows: 

"On the first £100,000 at the rate of six and two-thirds per cent., on the second 
£100,000 at the rate of six and one-thii-d per cent., and on ail further sums at the 
rate of six per cent., per annum." 

Xo notice of termination was ever given, and thèse contracta 
were in force when receirers of the Jarvis-Conklin Company were 
appointed, on September 28, 1898. No other contracts, written or 
oral, were ever made between the two companies. 

Under thèse contracts the course of business pursued by the par- 
ties was as follows : 

The Yorkshire Company, from time to time, as it saw fit, would 
remit funds to the Jarvis-Conklin Company, without inquiry as to 
whether the latter had mortgages on hand for sale; and, as mort- 
gages which it had bought were about to mature, it would send 
them to the Jarvis-Conklin Company. The advances, and the face 
of the maturing mortgages, would be at once credited, in the ac- 
count between the parties, to the Yorkshire Company. The Jar- 
vis-Conklin Company would, from time to time, send mortgages to 
ihe Yorkshire Company. Thèse mortgages were ail executed by 
the makers to the Jarvis-Conklin Company, and were accompanied 
by assignments from that company to the Yorkshire Company, and 
the great majority of them ranged in amount from |300 to $800. 



60 78 FEDERAL REPORTER. 

Sometimes they were sent when the Jarvis-ContJm Company was 
not in fimds from the Yorksliire Company, and in anticipation of 
receiving funds. Sometimes tliey were sent to flll orders for a 
specified amount from tlie Yorksliire Company. Sometimes, instead 
of new mortgages, the Jarvis-Conklin Company sent extensions of 
the time of payment of matured or maturing mortgages, — always 
without any consultation with the Yorkshire Company. As the 
securities were forwarded, the Jarvis-Conlilin Company was credited 
in the account with their amount. The interest account between 
the two corporations was always adjusted so that the Yorkshire 
Company received the contract rate upon its balance of account. 

The Jarvis-Conklin Company kept no separate investment ac- 
count of the funds received from the Yorkshire Company, but min- 
gled the funds with its gênerai funds, and used them indiscrimi- 
uately. IS'o inquiry was ever made by the Yorkshire Company 
whether the matured mortgages were paid or not. At times there 
would be a large balance to the crédit of the Yorkshire Company 
remaining for long periods. In 1891 there was a balance for sev- 
eral months of about $250,000. In the summer of 1893 there was 
a balance of about $450,000. On only two occasions were moneya 
sent by the Jarvis-Conklin Company to the Yorkshire Company, and 
on thèse occasions, although there was a mueli larger balance to 
the crédit of the Yorkshire Company, the remittances were treated 
as made for the accommodation of the latter. Throughout the cor- 
respondence that took place during this period of five years, there 
were no instructions from the Yorkshire Company to the Jarvis- 
(^onklin Company, or consultations, about spécifie investments, or 
anything indicating that the Yorkshire Company expected the Jar- 
vis-Conklin Company to discharge any of the ordinary duties of 
an agent for investing its funds. There is not a scintilla of évi- 
dence in the record to indicate any understanding that the Jarvis- 
(L'ouklin Company should use the moneys of the Yorkshire Company 
for investment in securities speciflcally intended for that company. 
The Jarvis-Conklin Company received no salary or commissions, and 
had no power of attorney, or written or oral authorization defin- 
ing its duties or regulating its conduct towards the Yorkshire Com- 
pany in any way. 

Thèse facts are wholly inconsistent with the theory that the Jar- 
vis-Conklin Company was an agent for the Yorkshire Company. 
In a gênerai sensé, it was investing the funds of the Yorkshire 
Company. In doing this, however, it undertook no duty of fidelity 
towards the Yorkshire Company. The risks and the profits were 
its own. The contract implied that the Jarvis-Conklin Company 
would receive ail the moneys the Yorkshire Company might ad- 
vance, whatevei" their amount might be, and pay interest upon them, 
and its only protection from being overburdened was that aiïorded 
by the 60-day8 clause. The course of dealing between the two cor- 
porations, as well as the contract, contemplated that the York- 
shire Company should accept ail mortgages the Jarvis-Conklin Com- 
pany should see fit to send, to the extent of the moneys advanced 
by the Yorkshire Company, provided only they were good securities. 
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The JarTis-Conklin Company did not undertake to procure mort- 
gages for the Yorkshire Company in any particular time, but the 
oontract implied that it would do so within a reasonable time; 
and it was obviously désirable for it to do so speedily, and thereby 
save tlie running of interest. 

The case is one where an intending purchaser of securities ad- 
vances money to the intending seller, not expecting to receive any 
particular securities, but to obtain such of a satisfactory character 
as the seller, from time to time, may elect to provide. Can it be 
doubted that the title to the money vests in the vendor as soon as 
as he receives it, or that his only obligation to the vendee is to 
provide the securities within a reasonable time? 

It is absurd to suppose that the Yorkshire Company did not 
understand that the Jarvis-Conklin Oomixiny was using the fund 
for its own benefit, or that it believed that the Jarvis-Conklin Com- 
pany was allowing the large balances in its hands to lie idle for 
the long periods of time upon which it was paying interest upon 
them. 

The long-continued practice between the t-wo companies, wheu 
matured mortgages were sent by the Yorkshire Company to the 
Jar^às-Conklin Company, of treating them as cash items in the ac- 
count, and covering the amount with new mortgages, imports an 
understanding that they were to be regarded as sent for the pur- 
IJOse of being exchanged for new ones, and as representing money 
advanced. It was a matter of indifférence to the Yorkshire Com- 
pany whether they were collected or not. The Jarvis-Gonklin Com- 
pany was under no obligation to charge itself with the principai 
of thèse mortgages until the expiration of two years after their 
maturity, but when it did so, and wheu its action was assented 
to by the Yorkshire Company, it could not retract. The légal ef- 
fect was to invest the Jarvis-Conklin Company with the title to 
tlie securities, and create the relation of debtor and creditor be- 
rween the two corporations for their amount. We conclude that, 
as to the entire account between the two corporations, their rela- 
tion was merely that of ordinary debtor and creditor. 

It follows that the decree of the court below was right, and it 
is therefore afflrmed, with costs. 

BROWN, District Judge. I concur in the décision of this cause, 
except as regards the item of |24,385.88, a part of the amount 
elaimed. Thèse moneys were collected by the receivera of the Jarvis- 
Conklin Company after their appointment on September 28, 1893, 
from certain matured mortgages which had been previously forward- 
ed by the Yorkshire Company to the Jarvis-Oonklin Company for 
collection and payment. 

Thèse returned mortgages remained in statu quo at the time 
the receivers were appointed. Tbey had not been collected by the 
Jarvis-Conklin Company, nor had that Company either paid any 
part of them to the Yorkshire Company, or forwarded any other 
mortgages in place of them. Payment of the mortgages was guar- 
antied by the Jarvis-Conklin Company. I do not perceive anythinjt 
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in the case sufficient tp extinguish tliat guaranty, or to take away 
the title of the Yorkshire Company to sucli of their returned and 
guarantied mortgages as remained in statu quo at the time the 
receivers were appointed. In a mortgage account kept by the Jar- 
vis-Conklin Company thèse mortgages were credited to the York- 
shire Company at their face amounts as soon as received; and other 
mortgages when sent to the Yorkshire Company were debited. This, 
in my judgment, was not équivalent to turning the mortgages into 
cash, so as to bring those mortgage crédits within the words "cash 
balances," in the other clause of the agreement, and thus to dis- 
charge the guaranty and take away the Yorkshire Company's title 
to the mortgages. The mortgage crédit in the mortgage account, 
was, I think, merely an indispensable bookkeeping entry as to the 
status of the mortgage account, and of no significance as regards 
the guaranty, or the continued title of the Yorkshire Company, until 
the returned mortgages were either paid or collected by the Jarvis- 
Conklin Company, or new mortgages substituted therefor. 



DOE V. NORTHWESTERN COAL & TRANSPORTATION CO. et al. 

(Circuit Court, D. Oregon. December 21, 1896.) 

No. 2,156. 

1. Corporations— PowEK op Direotors— Salaries to Oppicbrs— Past Services. 

The by-laws of the N. Ce, as originally adopted, provided that the ofEcers, 
including the président, should receive no compensation, and also provided for 
a gênerai superintendent, who was to supervise the company's business gen- 
erally and in détail, and was to be paid a salary. Subsequently, the by-laws 
were amended by reducing the number of directors, abolishing the office of gên- 
erai superintendent, and providing that the président should hâve gênerai charge 
of the business of the company. The président acted under thèse by-laws for 
five years, though he paid no attention to the détails of the business or its 
active opérations, and during this time made no claim for compensation. At 
a meeting of the directors, at which only the président, his son, and his elerk 
were présent, it was resolved to pay the président a salary for the future, and 
also for the five years during which he had already acted, and notes were is- 
sued to the président for such salary, for which new notes, secured by mort- 
gage, were afterwards issued, upon the vote of a majority of the directors, 
made up of the président himself and a person to whom he had assigned most 
of the notes. Eéld, that the directors had no power to bind the corporation 
to pay for the president's services, and the notes, as between the président and 
the corporation, were void. 

2. BiLLs A\D Notes— HoLi) ERS for Value. 

In the fédéral courts, one who takes negotiable paper, before maturity, as 
colliiteral security for an existing debt, is a holder of such paper for value. 

3. SAME— SCSPICÎOIÎS ClKCUMSTANCES— DUTY OF INQUIKT. 

It is not the rule, in the fédéral courts, that one who takes negotiable paper, 
before maturity, with knowledge of facts which would put an ordinarily pru- 
dent man upon inquirj' as to its validity, is chargeable with notice of ail facts 
which such inquiry would disclose; but, unless he has willfully closed his 
eyes to facts which would show defects in the paper, he is entitled to be re- 
garded as a bona fide purchaser. 

4. Corporations— LiABiLiTT op Ofpicers— Négligent Management. 

The président of the N. Co., while in control of the corporation, sold large 
guantities of the coal produced by that company to a firm in which he either 
was a member, or was very closely interested, through his sons, who managed 
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It; and did not require sueh firm, though it sold the coal at a large advance, 
to pay for it, but allowed such firm to incur a very large debt to the N. Co., 
which was ultimately lost through the insolvency of the firm. Held, that such 
action of the président amounted to such gross négligence as to charge him 
with the whole amoumt which the corporation had thereby lost. 

5. Same — Insolvenct — Mortgages. 

A créditer of a corporation is not prevented from taking a mortgage on its 
assets, to secure his debt, by the fact, or by his knowledge of the fact, that the 
corporation is insolvent; nor does such fact render the mortgage invaJid. 

6. Same— Ckeditoh with Coi.t.atkkal Sbcukitï. 

A créditer of a corporation, who holds collatéral security for his debt, cannot 
be compelled to exhaust such security, before resorting to the gênerai assets 
of the corporation for pay ment. 

7. Same— Stock Assessments— Fkesiimptiox of Payment. 

Where it appears that the full amount of the par value of the stock of a 

corporation has been assessed, and the time for payment of the assessments 

bas expired, it will be presumed, in the absence of a showing to the contrary, 

that the full amount of the par value of the subscribed stock has been paid. 

S. Receiver's Cbrtificatbs— Payment — Courts of Pbimart and Aoiiliaky Jbkis- 

DIOTION. 

When an issue of receiver's certifîcates has been authorized by the court in 
which a suit ancillary to the principal suit in which the receiver was appoiuted 
is pending, the court of primary jurisdiction will remit to such court the mat- 
ter of ordering the final payment of the certificateB, and determining what 
sums are due on them, together with the compensation of the receiver. 
9. Same— Lien — Pbivate Cokpokations. 

Receiver's certiflcatea, issued by the receiver of a merely private corporation, 
are not a charge upon the assets of the corporation in préférence to existing 
liens, as against lienors who hâve not consented to their issue. 

R. E. Houghton and Wirt Minor, for complainant. 

Thomas N. Strong, for défendant Farrell. 

Alex. Bemstein, for défendant A. J. Knott. 

J. W, Whalley, in pro. per. 

S. H. Gruber, for défendant corporation. 

J. N. Dolpli and W. S. Beebe, for défendant Coulter. 

GILBERT, Circuit Judge. The Northwestern Coal & Transporta- 
tion Company was incorporated under the laws of the state of Ore- 
gon in the year 1885, with a capital stock of $72,000, consisting of 
720 shares of $100 each. By the by-laws of the corporation the 
oflScers thereof consisted of a board of fiye directors, a président, 
a vice président, a treasurer, and a secretary. The by-laws pro- 
vided also for a gênerai superintendent, whose duties were pre- 
scribed. By the by-laws neither the président, vice président, treas- 
urer, nor any of the directors were to receive any compensation for 
their services, and the salaries of the secretary and superintendent 
were to be âxed by the stockholders at a regular meeting thereof. 
At the time of the incorporation of the company the salary of the 
superintendent was flxed at $200 per month, and so remained un- 
til December 5, 1887, when the by-laws were rescinded, and new 
by-laws were adopted, changing the number of the directors frora 
flve to four, vacating the ofSces of vice président and superintendent, 
and giving the président, in addition to the duties which he had 
theretofore exercised, the gênerai charge and supervision of ail the 
business of the company. From that time until the commencement 
ùt tbe présent suit the défendant Samuel Coulter was the président 
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of the corporation. No mention was then or tliereafter made, in 
any of the meetings of the stockholders or of the directors, of the 
saiary of the président, nor was lie allowed or paid any salary un- 
til the year 1893. Of date January 7, 1893, the following appears 
in the records of the directors' meetings : 

"Wherenpon Mr. Samuel Coulter stated to the toard that he had for several 
years been performing the duties of a superinteudent of the company's business, 
and that he deemed it but just that he be eompensated for such services; that the 
Company has paid $200 a month to the former superinteudent, but that he vvould 
ask that he be allowed only $150 per month." 

Upon this statement two resolutions were adopted, one allowing 
the président of the company $150 per month as compensation for 
services as superintendent during the ensuing year, the other allow- 
ing him a like sum per month for services during the years 1889, 
1890, 1891, 1892. In June, 1892, the défendant Farrell had indorsed 
a note for Coulter to the amount of $775, and in September, 1893, 
had signed jointly with him two notes, one for $6,000 and one for 
$250. On October 7, 1893, at a meeting of the board of directors, at 
which Samuel Coulter, A. S. Coulter, his son, and W. T. Hume were 
présent, a resolution was unanimously adopted reciting that the com- 
pany was indebted to Samuel Coulter for services as superintendent 
for the years 1889, 1890, 1891, 1892, up to October 7, 1893, $8,550, 
and for moneys advanced to pay wages of employés, supplies, and 
powder bills, $1,500, and directing the président and secretary to ex- 
écute and deliver to said Coulter the notes of the corporation for 
the total amounts so due him. Under the authority of said resolu- 
tion promissory notes were issued in varions sums aggregating the 
amount so authorized. Among said notes was one for $1,000, which 
was afterwards indorsed to the défendant J. W. Whalley; and one 
for $400, which was subsequently assigned to the défendant A. J. 
Knott. The remainder, amounting to about $7,000, were indorsed 
to the défendant Farrell. On June 26, 1894, at a meeting of the 
board of directors, then consisting of Samuel Coulter, président, 
the défendant Farrell, and Wirt Minor, the défendant Farrell of- 
fered a resolution that the question of the validity of ail of said 
notes (the same being then unpaid and due) be submitted to Mr. 
Joseph Simon for his opinion. Such opinion was accordingly ob- 
tained and submitted, sustaining the validity of the notes. There- 
upon a resolution was ofEered that new notes be executed for the 
amounts due upon said former notes, and that mortgages be made 
to secure the same. Directors Coulter and Farrell voted in favor 
of the resolution, and director Minor against it. The new notes, 
secured by the mortgages upon the company's property, were exe- 
cuted and delivered pursuant to the résolution. The défendant 
Knott refused to accept the mortgage which was executed in his 
favor, and he brought an action against the corporation, and ob- 
tained judgment by default for the sum of $400, wilh interest there- 
on from October 7, 1893, together with costs and attorney's fées. 

The complainant's testator, John S. Doe, of Ban Francisco, Cal., 
became the owner of 559 of the shares of the stock of said corpora- 
tion on or about July 5, 1888, and owned the same until the time of 
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his death, in the year 1894. During the same period the défend- 
ant Coulter owned 160 of said shares. The object of the présent 
snit is to require the défendant Coulter to account for large sums 
of money advanced to hlm for the corporation by the said John S. 
Doe in his lifetime, and to obtain a decree winding up said corpo- 
ration, and disposing of the assets thereof, and setting aside as 
illégal and invalid the said promissory notes and mortgages to the 
défendants Parrell and Whalley, and the judgment obtained by the 
défendant Knott. 

Upon the issues made in the suit the cause was referred to the 
examiner of this court to take testimony, and, as a spécial master, 
to make and report findings of fact, but not conclusions of law. 
Exceptions are now made to the findings of fact on behalf of ail the 
parties, and the questions for présent détermination are: First, 
which of the exceptions shall be allowed, if any, to the findings of 
fact? and, second, what are the proper conclusions of law to be 
deduced from the facts in the case? In determining whether the 
notes and mortgages in favor of the défendants Farrell, Whalley, 
and Knott are the Talid obligations of the company, the flrst ques- 
tion to be considered is whether or not the company was justly 
indebted to the défendant Coulter on account of the salary and the 
disburseipents which were the considération of its notes to him. 
It is évident that the change in the by-laws, made in December, 
1887, whereby the office of gênerai superintendent was abolished, 
and the number of the oificers of the corporation waa reduced, was 
for the purpose of curtailing the expenses of the corporation, and 
that it was intended that thereaf ter the duties of the gênerai super- 
intendent should be discharged partly by tho président, but chiefly 
by certain subordinate employés. The duties of the gênerai super- 
intendent, as defined by the original by-laws, had been — 

"To take charge of ail the property belonging to the company, to eontrol and direct 
ail labor and interests pertaining to the opération of the company, and, snbject to 
the orders of the board of directors, to make monthly returns to the board of 
dlrectors of ail persons hired or employed at the mine, and of their wages, and a 
statement of ail expenditures accompanying the same, with the necessary vonchers. 
duplicates of which he shall keep, and to repart the gênerai condition of business 
in his charge." 

The duties of the président, as prescribed by the new by-laws, were 
as f ollows : 

"The président shall préside at meetings of the directors and stockholders. He 
shall act as inspector of ail élections of directors, and certify who are elected 
directors. He shall sign ail deeds and contracts on behalf of the company, and 
ail certificates of stock of the company. He shall hâve gênerai charge aijd super- 
vision over ail the business of the company." 

According to his own testimony, it does not appear that from and 
after the time of the adoption of the new by-laws the président per- 
formed the duties which had before been imposed upon the gênerai 
superintendent, or that he rendered services to the corporation ma- 
terially différent from those which he had rendered before. He was 
at no time a superintendent of the active opérations at the mine. 
The charge of the mine was intrusted to a local superintendent. 
78F.-5 
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The Company had an agent at San Francisco for the purpose of han- 
dling such. of the produet of the mine as should be shipped there. It 
also had a bookkeeper at Portiand, who looked after the accounts, 
and made collections. The président exercised no supervision of the 
accounts of the corporation. He testifled to his ignorance of the 
affairs of the company and of its books. He denied that he had re- 
ceived reports from the mine, or that he had made any reports of 
the condition of the business of the company, either to its stockhold- 
ers or to its direct or s; and he testified that he had never esamined 
the books of the corporation, and that he did not know what they 
contained, and did not know what the company's liability was to the 
complainant. He was imable to give any satisfactory account of the 
considération of the notes which he received from the company. 
There are many things indicative of his want of good faith in pro- 
tecting the interests of the company as its président. The spécial 
master has found that there was an agreement between him and the 
complainant's testator to the effect that the former should hâve a 
salary of |150 a month, beginning with the year 18S9. This finding 
is, in my judgment, against the weight of the évidence. It is sup- 
ported solely upon the bare statement of the défendant Coulter that 
in the year 1889 he had such an understanding by paroi with John S. 
Doe. Coulter's testimony in other matters in this casé is s^o contra- 
dictory, evasive, and untrustworthy as to be of little value upon any 
subject. His évidence in this matter, moreover, is given after the 
death of the other party to the alleged agreement. It is rebutted by 
the circumstances of the case. During the whole period from De- 
cember, 1887, to January, 1893, Coulter acted as président of the 
corporation, without making a demand for compensation, or so much 
as referring to the subject of salary, The books of the company dur- 
ing that period likewise contain no mention of the subject. It is re- 
butted also by Coulter's own admission. His letter to John S. Doe, 
of date October 22, 1889, contains thèse words : "I will say, in regard 
to the management up hère, that I hâve lost lots of time, but never 
charged a cent for my time." The resolutions allowing the presi- 
dent's salary were adopted, not upon the ground that there had been 
an agreement of the two owners of the company's stock to that effect, 
but upon the ground that the company had received services which 
ought to be paid for. They were adopted at a meeting of directora 
eonsisting of Samuel Coulter, A. S. Coulter, his son, and W. T. Hume. 
Mr. Hume testifies that he was "more of a clerk for Mr. Coulter, as 
secretary of this company, than anything else"; that he knew nothing 
about the particulars of the business, and was simply a figurehead, 
and that Coulter's word to him was law. There is no évidence that 
John S. Doe ever knew anything about thèse resolutions, or the notes 
that were subsequently executed in pursuance thereof. Under thèse 
circumstances, the resolution authorizing the corporation to pay a 
salary to the président for past services was void. The directors of a 
corporation hâve not the power to flx their own salaries, nor to bind 
the corporation by a resolution to pay for services which hâve been 
rendered in their officiai capacity under by-laws which contain no ex- 
press provision for such compensation. In Association v. Stonemetz, 



DOE V. NORTHWESTEEN COAL & TRANSPORTATION CO. 67 

29 Pa. St. 534, in a case wliere tliere was no express régulation or 
contract tliat tlie director was to serve without pay, but the by-laws 
were silent upon that subject, the court said: 

"A resolution, passed by the corporation after the services were rendered, that 
Buch director be paid a certain sum for services rendered as chairman of a com- 
mittee, was without considération, and imposed no obligation on the corporation 
that could be enforeed by action." 

Of similar import is Kilpatrick v. Bridge Co., 49 Pa. St. 118. In 
Railroad Co. v. Ketciiuni, 27 Conn. 170, it was held tliat a director 
of a corporation is not entitled to compensation for services rendered 
to tlie corporation, unless the services were most unquestionably 
beyond the range of his ofQcial duties. In Mather v. Mower Co., 118 
N. Y. 629, 23 N. E. 993, it was held that, where a stockholder of a cor- 
poration becomes an ofiScer thereof, and assumes the duties of the 
ofiQce, and performs them without any agreement or provision for 
compensation, the presumption, in view of his relation and interest, 
may properly arise that he intends to perfonn the services gratuitous- 
ly. The court said: 

"It is well settled that a director of a corporation is not entitled to compensation 
for services performed by him, as snch, without the aid of a pre-existing provision 
expressly giving the right to it. ïhey are the trustées for the stockholders, and 
as such bave the management of the corporate affairs. And to permit them to 
assert daims for services performed, and then support them by resolution, would 
enable the directors to unduly appropriate the fruits of corporate enterprise. It 
would clearly be contrary to sound policy." 

To the same effect is the case of Road Co. v. Branegan, 40 Ind. 361. 
In Wilbur v. Lynde, 49 Cal. 290, it was held that a promissory note 
made by a corporation, payable to its acting trustées, is void. In 
Smith V. Association, 78 Cal. 289, 20 Pac. 677, it was held that a note 
made by a corporation to its président is invalid unless authorized or 
ratifled by the board of directors, and that the payée of such a note 
was disqualifled to vote upon such a resolution. The same doctrine is 
held in Jones v. Morrison, 31 Minn. 140, 16 N. W. 854; Railway Co. v. 
Teters, 68 Hl. 144; Wood v. Manufacturing Co., 23 Or. 20, 23 Pac. 848; 
and in numerous other cases which might be cited. 

So far, therefore, as the notes whidi were made to Coulter on Oc- 
tober 7, 1893, represented a payment to him of salary for services ren- 
dered during the years 1889, 1890, 1891, and 1892, they were without 
considération, and could not hâve been enforeed in the hands of Coul- 
ter against the company. The question, then, arises, in what atti- 
tude do the présent holders of the notes stand? It being shown tliat 
the notes had their inception in fraud, so far as the back salary was 
concerned, the presumption arising from the possession of the notes 
in the hands of the indorsees that the holders did in good faith pay 
value therefor is overcome, unless it appear afSrmatively from ail 
the évidence, whether produced upon the one side or the other, that 
they are in fact innocent purchasers for value. King v. Doane, 139 
XJ. "s. 166, 11 Sup. et. 465. The spécial master has found, and his 
flndings in this respect will be conflrmed by the court, that the de- 
fendants Farrell, Whalley, and Knott took their respective notes be- 
fore the same were due. The notes so indorsed to Farrell stand upon 
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a différent footing, however, from tlie others. They were taken by 
Mm as collatéral security for an existing indebtedness, and to secure 
him against liabillty upon unpaid promissory notes wMch he had 
signed as surety for Coulter. Wbile in many of the states, and per- 
haps in a majority of them, it is held that the indorsee of a promis- 
sory note, transferred before its matnrity, merely as collatéral se- 
curity for a pre-existing debt, is not a purcliaser for value, but holds 
the note subject to any défense of fraud that might hâve been made 
by the maker against the payée, the rule in the fédéral court is to 
the contrary. In Railroad Co. v. National Bank, 102 U. S. 28, the 
court said: 

"Our conclusion, therefore, is that the transfer, before maturity, of negotiable 
paper, as security for an antécédent debt merely, without other circums tances, 
if the paper be so indorsed that the holder becomes a party to the instrument, al- 
though the transfer is without express agreement by the créditer for indulgence, 
is not an improper use of such paper, and is as much in the usual course of com- 
mercial business as its transfer in payment of such debt. In either case, the bona 
fide holder is unaffected by equities or défenses between prior parties, of which 
he had no notice." 

Applying the rule to this case, it is apparent that Farrell was a 
purchaser of tlie notes for value, that he received the same in the 
due course of business, and that he is a bona flde holder unless he 
had actual or constructive notice of the défenses that the corpora- 
tion might hâve made thereto. It is not contended that he had 
actual notice of any fraud or iniirmity in the inception of the notes, 
but it is urged that the fact alone that the notes were made by a 
corporation, and were made payable to its président, and were used 
by the président in securing his individual debt, imports such notice 
to him of the circumstances under which they were issued as to 
deprive him of the character of a bona fide purchaser. In many 
of the states it is held that the purchaser of a promissory note who 
takes the same with a knowledge of the existence of such facts 
as ought to hâve put an ordinarily prudent man upon inquiry. is 
chargeable with the notice of ail the facts that such an inquiry 
would disclose. In the courts where that doctrine is applied, it is 
held that the fact alone that a corporation note is made payable to 
one of its officers, and is appropriated by him to his individual use, 
is sufflcient to put the purchaser upon inquiry. New York Iron 
Mine v. First Nat. Bank of Negaunee, 39 Mich. 644; Cheever v. 
Railroad Co., 72 Hun, 380, 25 N. Y. Supp. 449; Bank v. Wagner 
(Ky.) 20 S. W. 535; Davis v. Investment Co. (Va.) 15 S. E. 547; 
Cattle Co. v. Foster (N. M.) 41 Pac. 522; Wilson v. Baiiway Co. (N. 
Y.) 24 N. E. 384. But in the fédéral courts it is the well-settled 
ruie that the purchaser of a promissory note is not deprived of his 
character of purchaser in good faith by proof that he took the note 
witi) knowledge of such circumstances as ought to put an ordinarily 
prudent man upon inquiry to ascertain the facts. The proof must 
go further, and show that he had at the time of the transfer knowl- 
edge of facts that would impeach the title as between the antécédent 
parties to the note, or knowledge of such facts that his abstentioB 
from further inquiry will be tantamount to a willful closing of the 
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eyes to the means of knowledge which he knows are available, and 
therefore presumptive évidence of bad faith upon his part. Good- 
man V. Simonds, 20 How. 343; Swift t. Smith, 102 U. S. 442; Mur- 
ray v. Lardner, 2 Wall. 110; Hotchkiss v. Eanks, 21 Wall. 354; 
Electric Co. v. Dick, 3 G. C. A. 149, 52 Fed. 379; Bank v. Holm, 19 
C. C. A. 94, 71 Fed. 489. Tested by this rule, it may be said that, 
while the fact that the notes in this case were for large sums, and 
were made payable to the président of the corporation, and were 
used by him to secure his individual debt, would, without doubt, be 
sufflcient to put an ordinarily prudent person upon inquiry to ascer- 
tain the antécédent facts, and the failure to make such inquiry even 
amounts to gross négligence, it still falls short of proving bad faith 
upon the part of Farrell, and is insufflcient to sustain the légal pre- 
sumption of his mala fldes. A corporation might, in the usual 
course of business, become legally indebted to its président for ad- 
vances or for salary, in the amount for which thèse notes were 
drawn. There is no presumption of law that such a note is invalid. 
The président and the secretary of a corporation are vested with 
implied power to exécute its negotiable paper. It is clear from the 
évidence that Farrell accepted Ooulter's statement that the corpora- 
tion owed him that amount, and that he took the notes without in- 
(juiry; and it does uot appear that he willfuUy abstained from making 
the inquiry from the fear that he would discover facts which might 
impeach their validity. It f ollows, also, from the foregoing considéra- 
tions that the |1,000 note which went into the hands of the défend- 
ant Whalley is the binding obligation of the corporation. It was 
transferred to him in considération of services to be rendered by 
him to Coulter, and was received in payment thereof. The |400 
note to Knott was transferred to him in payment of $100 advanced 
at the time by him to Coulter, and to that extent he is a purchaser, 
and that is the extent of his interest therein. The défendant Far- 
rell could not legally, while acting as director for the corporation, 
vote in favor of the exécution of a mortgage to secure his own claim, 
but no reason is perceived why the resolution to secure the debt due 
défendant Whalley is not legally binding upon the corporation. 

There are numerous exceptions to the statement of the account 
between the complainant and the défendant Coulter, as f ound by the 
spécial master. The spécial master arrived at his conclusions in 
the face of extraordinary difQculties, in view of the uncertainty of 
the testimony and the négligent manner in which the accounts of the 
corporation had been kept and preserved at Portland. It is im- 
possible for the court to décide with any certainty that there were 
errors in the account as found by him. Ail the flndings of fact, 
therefore, involved in the account will be confirmed. It appears 
from the books of the corporation that among its assets is a claim 
against the Bucoda Coal Company, a co-partnership, for $21,541.73. 
It was contended by the complainant that the évidence shows Sam- 
uel Coulter to hâve been a member of the co-partnership, and that, 
therefore, he is chargeable in the account with the debt which that 
Company owes the corporation. The défendant Coulter dénies that 
he was a member of that co-partnership, and the spécial master 
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has found that, while there is some évidence that gives color to the 
contention that he was such a member, it is not sufîScient to warrant 
a finding to that efifect. The Bucoda Coal Company was organized 
in October, 1889, and was then composed of M. M. Wright, A. F. 
Flegel, and Samuel Ooulter. On January 14, 1891, Wright and 
Flegel sold ont, and made a Mil of sale to S. Ck>ulter & Sons. In 
the negotiations leading up to the sale, G. W. Ooulter, one of the 
sons of Samuel Ooulter. acted for the purchasers. About a month 
prier to that time, 0. W. Ooulter had been made the bookkeeper of 
the îsTorthwestern Ooal & Transportation Company. Mr. Newby, 
tlie bookkeeper prier to that time, was discharged. On December 
4th. Samuel Ooulter, président of the corporation, wrote as follows: 

"Jlr. Doe thinks we should best economize as much as possible. Therefore you 
eau pay off Mr. Newby, as there is but little to do until the Ist, and to keep the 
mine running we shall hâve to run as close to the wind as possible." 

Accordingly Newby was dismissed on the 6th of December, and on 
the following day 0. W. Ooulter was employed in his stead. The 
Biicoda Ooal Company had no other business than to purchase ceal 
of the Northwestern Ooal & Transportation Company, and to retail 
it at Portland. At the time it sold eut to S. Ooulter & Sons, it had 
done but little business. Samuel Ooulter was at that time in the 
complète contre] of the Northwestern Ooal & Transportation Com- 
pany. He and his son A. S. Ooulter were the directors of that 
Company, and the other director, Mr. Hume, confesses that he was 
but a figurehead. 0. W. Ooulter, the other son, was the bookkeeper. 
It aBpears also that from the time of the transfer of the business 
to S. Ooulter & Sons on January 14, 1890, and up to April, 1891, 0. 
W. Ooulter was the active manager of the Bucoda Ooal Company. 
Samuel Ooulter and 0. W. Ooulter both testify that the real pur- 
chaser and owner of the business of the Bucoda Ooal Company from 
and after January 14, 1890, was A. S. Ooulter, and that he was 
the company. The price of the coal sold to the Bucoda Ooal Com- 
pany prier to January 14, 1890, was $2 per ton. Shortly after that 
date it was reduced to |1.75 per ton. That company retailed it at 
Portland at an average of $4 per ton. It clearly appears that it 
ceuld hâve paid the corporation the whole of the purchase money 
for the coal, but refused to do se, and was not compelled to do so by 
Samuel Ooulter.' The company is now hopelessly insolvent. It 
makes little différence, se far as the rights of the parties to this suit 
are concerned, whether or not Samuel Ooulter was a co-partner in 
the Bucoda Ooal Company. He sustained such relation to that com- 
pany that his conduct in permitting its debt to his corporation te 
increase as it did, and in continuing to sell the output of the mine 
to that company in the face of the fact that it was net paying for 
the same, but was running up a rapidly increasing debt therefor, 
amounts to the grossest négligence, and is sufflcient in law te charge 
him with the whole amount which the corporation has thereby lost. 
In the account between the complainant and the défendant Samuel 
Ooulter, the latter will be charged with the amount of ail the said 
Bums so decreed to be paid to the défendants Whalley, Knett, and 
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Parrell; also with the amount so due from the Bucoda Goal Com- 
pany to the said corporation. 

It appears tliat at a meeting of the directors held on Jxme 13, 1894, 
the attomey of the complainant in this case was authorized to ascer- 
tain the amount of a certain note of the corporation in favor of 
Thomas Ismay for'$3,608.80, which had been executed on the 29th day 
of October, 1892, and was secured by a mortgage on certain property 
of tlie corporation, and to purchase and take an assignment of said 
note and mortgage, and to hold therefor a claim against the corpora- 
tion, as if the money had been originally advanced by the complain- 
ant in the place of said Ismay. The note and mortgage were so pur- 
chased in pursuance of said resolution, and it is foùnd by the spécial 
master that there is due and owing to the complainant thereon the 

snm of I . It is contended on behaJf of the défendants 

that this transaction was only a loan of funds from the complainant 
to the corporation, and that the complainant is an unsecured créditer 
to that amount. I do not so flnd the equities. It was plainly the 
intention of the resolution to substitute the complainant for Ismay 
as a lienholder against the corporation. And, if there had been no 
such resolution, the complainant would nerertheless be entitled to 
enforce the lien against the corporation, from the fact that he is the 
assignée thereof. This lien is the first in order of priority of the 
liens created by the corporation. 

It is contended that the mortgage of the défendant J. W. Whalley is 
invalid, for the reason that at the time when it was executed the 
corporation was insolvent, to his knowledge, and that to permit it 
under those circumstances to prefer one creditor to others would be 
to disregard the well-established rule of equity that the property of 
an insolvent corporation is a trust fund to be held for the equal ben- 
eât of ail its creditors. There are décisions that uphold this view 
of the rule, but it is not so held in the fédéral courts. In Fogg v. 
Blair, 133 U. S. 534, 10 Sup. Ot. 338, Mr. Justice Field, in referring 
to the gênerai doctrine that the property of a corporation is a trust 
fund for the payment of its debts, said : 

"That doctrine only means that the property niust first be appropriated to the 
payment of the debts of the company belore any portion of it eau be distributed 
to the stockholders. It does not mean that the property is so affected by the in- 
debtednesa of the company that it cannot be sold, transferred, or mortgaged to 
bona fide purchasers for a valuable considération, except subject to the liability of 
being appropriated to pay that indebtedness. Such a doctrine has no existence." 

In Adams v. Milling Co., 35 Fed. 433, it was said : 

"It may be conceded that a corporation, though insolvent, has the power to prefer 
creditors." 

The Same was held in Lippincott v. Carriage Co., 25 Fed. 586. In 
HoUins V. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, the court said: 

"A party may deal with a corporation in respect to its property in the same man- 
ner as with an individual owner, and with no greater danger of beiug held to 
bave received into his possession property bnrdened with a trust or lien. The 
officers of a corporation act in a fiduciary capacity in respect to its property in 
their hands, and may be called to an account for fraud, or sometimes even mère 
mismanagement in respect thereto; but, as between itself and its creditors, the 
corporation is simply a debtor, and does not hold its property in trust, or subject 
to a lien in their favor, in any other sensé than does an individual debtor." 
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But it is not shown with any certainty that the corporation was 
insolvent at the date of the mortgage to the défendant Whalley, nor 
that its property was not adéquate to meet ail its liabilities. Various 
estimâtes were placed upon the value of its assets at that date. Ail 
that can be said to be deflnitely shown by the proof is that the busi- 
ness of coal mining as conducted by the corporation was unsuccess- 
ful, and the proceeds thereof insufficient to pay current expenses. 
It does not appear that the directors of the corporation at the time of 
executing the mortgage understood the corporation to be insolvent. 
The complainant's interests were at that time represented in the 
board of directors. Objection was made to tlie exécution of the mort- 
gage, not on the ground that the corporation was insolvent, or that 
the mortgage would operate to prefer the secured créditer, but on the 
ground that the note so sought to be secured was not the valid and 
binding obligation of the corporation. Nor is it proven that the 
mortgagee Whalley was aware of the insolvency of the corporation, 
if such insolvency then existed. 

It appears from the évidence that the défendant Farrell has re- 
ceived from the corporation other security for his debt, and it is con- 
tended that he must ûrst exhaust that security before receiving pay- 
ment of his daim ont of the gênerai assets of the corporation. It 
has been held by some courts that a créditer having a lien or col- 
latéral security cannot participate in the gênerai assets of the cor- 
poration until he has first exhansted such security, but the decided 
weight of authority is against the proposition. In Lewis v. U. S., 93 
U. S. 618, it was said: 

"It is a settled priuciiile of equity that a créditer holding coUaterals is not bound 
to apply them before enforclng hia direct remédies against the debtor." 

The same was held in Bank v. Armstrong, 8 C. C. A. 155, 59 Fed. 
372; Tod v. Land Co., 57 Fed. 47; New York Security & Trust Co. v. 
Lombard Inv. Co., 73 Fed. 537; Kellogg v. Miller, 22 Or. 406, 30 Pac. 
229. The défendant Farrell, tberefore, is not compelled to first ex- 
haust his security, and thereafter présent to this court his daim for 
a balance payable out of the proceeds of the company's property. But 
if it should appear that, after the payment to him of such amount or 
dividend as he may receive out of the assets which shall be finally 
distributed under the decree in this cause, the value of the security 
which he holds is then more than sufQcient to pay the balance due 
him, the corporation will imdoubtedly hâve the right to redeem said 
property from the lien, and the unpaid creditors herein can avail 
themselves of the fund thereby realized. 

It is contended that neither the amount due the estate of Jolm S. 
Doe, deceased, nor the amount due the complainant herein, is en- 
titled to rank with the daim of the défendant Fairell, for the reason 
that it does not appear aflirmatively that the liability of John S. 
Doe for the par value of his stock in the corporation has ever been 
paid. No évidence was offered directly upon this question, but it 
appears from the corporation records that the mining property of 
the corporation was taken by it in payment of 50 per centum of the 
îiability of stockholders upon the subscribed stock, and that there- 
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after 11 assessments of 5 per centum each were levied upon the stock 
at intervals from December 8, 1885, to November 5, 1887, and that 
therebj the full amount of the par value of the stock was assessed. 
Thèse assessments were each made payable 30 days from date. There 
is nothing in the records of the corporation to indicate that they 
were not duly paid as assessed. In the absence of a showing to the 
contrary, it will be presumed that they were so paid, and that thereby 
the full amount of the par value of the subscribed stock has been re- 
ceived by the corporation. 

The complainant's couiisel asks for an allowance of attorney's fées 
for conducting this suit on behalf of creditors, invoking the rule that 
where, by the diligence of one créditer, a fund has been discovered of 
which other creditors, without expense to themselves, reap the ben- 
efit, equity will impose upon the latter the burden of paying costs be- 
fore theyshall be entitled to share the fund. This, however, is not 
a case in which the rule is applicable. The oomplainant and his tes- 
tator's estate hâve by far the largest claims against the corporation, 
and, instead of uncovering a fund, and making it available for the pay- 
ment of the debts of other creditors, they hâve brought this suit 
against the other creditors, denying their right, and hâve compelled 
them to défend the same. 

The attention of the court is directed to certain receiver's certif- 
icates which hâve been issued by the receiver appointed In this case 
under the authority of an order of the circuit court of the United 
States for the District of Washington, in a suit ancillary to this, 
which was instituted in that jurisdiction. Since those certiflcates 
hâve been issued under the authority of that court, the matter of 
ordering their final payment and of determtning what sums are due 
thereon, together with the compensation of the receiver, will be 
relegated to that court. The question has arisen whether such re- 
ceiver's certiflcates are entitled to payment out of the assets of the 
corporation in préférence to the mortgage liens. The corporation in 
this case is a private corporation, and the reasons which hâve led 
the courts to hold that in the opération of a railroad company in the 
hands of a receiver the expenses of maintaining the property and 
preserving it pending the suit shall be a charge, not only upon the 
earnings, but upon the corpus, in préférence to existing liens, do not 
apply. The défendants Whalley and Knott hâve not consented to the 
issuance of the receiver's certiflcates. In the absence of such consent, 
the liens of those défendants will not be postponed to the liens cre- 
ated by the receiver's certiflcates, or by the receivership. Parmers' 
Loan & Trust Co. v. Grape Creek Coal Co., 50 Fed. 481; Hanna v. 
Trust Co., 16 C. C. A. 586, 70 Fed. 2; Fidelity Insurance, Trust & Safe- 
Deposit Co. V. Roanoke Iron Co., 68 Fed. 623. But the complainant 
lias consented to the issuance of the receiver's certiflcates, and has 
thereby postponed his lien to the indebtedness so created. The de- 
cree of distribution of the property will therefore be as follows: 

Out of the proceeds of the sale of the property will first be paid the 
costs of sale and the costs of this suit. Second, there will be paid, 
on account of receiver's certiflcates, a sum not to exceed the amount 
due upon the Ismay note and mortgage, now held by the complainant. 
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There will be paid, third, the mortgage debt due tlie défendant J. W. 
Whalley; fourth, the amount due tke défendant A. J. Knott, with 
his costs and attorney's fées as herein allowed; flftli, the remainder 
of the indebtedness incurred by the receiyership; sixth, the amount 
due the complainant on the Ismay mortgage. Out of the surplus 
then remaining, if any there be, there will be paid the complainant's 
unsecured claim as allowed herein, the inter\^eners' claim, and the 
claim of the défendant Farrell, and such other unsecured creditors, if 
any there be, as shall, on or before the date of final distribution, hâve 
established in this court and cause their claims against said corpora- 
tion. And in case the proceeds of such sale and the total assets of 
said corporation are insuffleient to pay ail of said claims in fuU, then 
tliat said unsecured claims be paid pro rata. 
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Eleotricity— Négligence— Sa FE Insui.ation. 

An electric light company, which maintains wires carrying an electric cur- 
rent of high power on pôles used, in common witli it, by other companies for 
tlie support of their wires, owes to an employé of one of such other compa- 
nies, who is lawfuUy upon the pôle, in pursuance of the common right, the 
(îuty of exercising ordinary care to keep its wires so safely insulated as to pre- 
vent injury to such employé, thongh, in the performance of his work, he may 
enter upon a separate cross arm of the electric light company, or accidentally 
touch its wires. Acheson, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

John 0. H. Pitney, for plaintiff in error. 
Aaron V. Dawes, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and WALES, 
District Judge. 

DALLAS, Circuit Judge. This action was brought in the circuit 
court for the district of New Jersey by the administrator of the 
estate of James A. Mason against the Newark Electric Light & 
Power Company, for causing, by its négligence, the death of Mason. 
There were a verdict and a judgment for the plaintiff, and thereupon 
the défendant sued out this writ of error. The usual défenses were 
set up in the court below. Négligence on the part of the défendant 
was denied, and contributory négligence on the part of the deceased 
was asserted; but upon thèse subjects, considered separately and 
apart f rom the fundamental question, to be presently dealt with, the 
majority of the court has experienced no difflculty. 

There is no spécifie criterion of care which could hâve been ap- 
plied in this case. Neither the défendant nor Mason disregarded 
any determinate provision of the law prescribing what the conduct 
of either of than should hâve been, for there is no such provision. 
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The only raie wMch they, respectively, were bound to obey, is the 
gênerai one wMcli enjoins tbe exercise of due care, — ^tbe observance 
of such caution as, under the circumstances, an ordinarily prudent 
man would hâve observed. Whether either of them failed to per- 
form this indistinctly deflned obligation, assuming its existence on 
the part of the défendant, was a question of fact and of inference. 
The facts were controverted, the inference was disputed, and the 
évidence was not conclusive. Therefore, uniess the case should hâve 
been entirely withdrawn from the jurj', upon the underlying ques- 
tion about to be considered, no error was committed in submitting 
to it the issue as to négligence, both as respected the défendant and 
the plaintiff's intestate. The spécifications, other than the third, 
which will be especially referred to, need not be further discussed. 
Although the charge of the court is, perhaps, open to some criticism, 
it exhibits no réversible error, if not upon the one important and 
quite distinctive subject to which attention is now to be directed. 

There is no liability for négligence where there is no duty of care. 
Consequently, a plaintiff who grounds his action upon an allégation 
of négligence by the défendant must show, not only that the con- 
duct of which he complains was négligent in character, but also that 
it was violative of some duty which was owing to him. That the 
conduct of this défendant was not careful, and that its lack of care, 
and not any négligence of Mason himself, was the cause of the deatli 
of the latter is established by the verdict; but, as we hâve said, the 
whole subject of négligence was inconséquent if, under the law and 
the évidence, the défendant was under no obligation to regard 
Mason's safety. The primary, separate, and controlling question 
upon this record, therefore, is: Was the défendant bound to exer- 
cise care — "ordinary care," as the court below held — to provide 
against the occurrence of such a calamity as befell Mason? That 
this inquiry may be intelligently answered, it is requisite that our 
investigation of the law should be based upon a correct conception 
of the facts to which it is to be applied; and those which are per- 
tinent to this particnlar subject may be briefly stated. 

The Western Union Telegraph Company was the owner of a cer- 
tain telegraph pôle, upon which the Pennsylvania Railroad Company 
rightfuUy maintained several electric wires, immediately supported 
upon three cross arms. The défendant company, also rightfully, 
maintained two wires, supported, one on either side of the same 
pôle, upon a single cross arm. How this right, in either case, was 
acqnired, is unimportant. There is no doubt that, in both, it existed, 
and that, in fact, the pôle was lawfully used, not only by its owner, 
the telegraph company, and by a certain téléphone company, but 
also by the railroad company and by the défendant. There were 
12 cross arms in ail, including the two temporary ones hereafter men- 
tioned. The lowest was that which sustained the wires of the de- 
fendant, and above, at a distance of several feet, was one of those 
upon which were the wires of the railroad company. In the space 
between thèse two bars were those in use by the téléphone company, 
and below the latter, and above that of the défendant company, two 
new ones were inserted by the railroad company, to facilitate the 
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transfer of îts wires; and Mason was one of several men employed 
by that company, who, upon tlie occasion in question, were engagea 
in making that transfer, whicli consisted in removing its wires from 
the pôles of the telegraph company (including the pôle wMch has 
been speciûed) to certain other pôles, whicli belonged to the railroad 
company itself. Mason ascended this pôle, and placed himself final- 
ly — what he had previously done is immaterial — in the situation 
which he oocupied when he met his death. His right foot was upon 
one side of the cross bar, on which there was an electric wire of the 
défendant, This foot, however, was not, and did not become, in con- 
tact with the wire. It rested at a point suiBciently removed from it 
to be free from danger. In point of fact, the accident did not resuit 
from the position of his right foot, for the fatal connection was made 
through his left foot, which was thrown over the next bar above, the 
lower of the two new bars, and was "dangling down towards the 
lower bar," the one upon which was the defendant's wire. While in 
the position described, a téléphone wire was handed to Mason by a 
fellow workman, and in reaching out to grasp it, his pendent left 
leg was naturaJly, perhaps necessarily, extended towards the wire 
of the défendant, and, in conséquence, his left foot either touched it, 
or came so near to it that, by reason of the thus electrically con- 
nected interposition of his body between that wire and the télé- 
phone wire, which he had seized in his left hand, he was subjected 
to the shock which killed him.^ The defendant's wire was a large 
one, and was highly charged. It was insulated, but the insulation 
was defective, and but for its exposed condition at one minute point 
this disaster would not hâve happened. 

If, in view of the facts which hâve been narrated, it could be un- 
qualifiedly asserted that, at the time and place of the accident, 
Mason was wrongfully upon the separate property of the défendant, 
and if nothing but that bare fact should be regarded, but one con- 
clusion could be reached; for the law is well settled that, in gênerai, 

1 NOTE BY THE COURT. This statement of the situation of Mason ia 
taken, substantially, from the charge of the court below, in which it was said: 
"While so employed, suddenly, and without warning, he gave a groan. His body 
was convulsively twitched, then rigidly straightened out. His right foot was 
upon the lower cross bar on which were the electric wires. His left foot was 
thrown over the next bar above, and was dangling down towards the lower bar. 
His right arm was around the pin on the third cross bar, and in his left hand 
he had grasped a wire, known as a 'téléphone wire,' which had been handed to 
him by a fellow workman." 

There is, it is trne, some évidence which, standing alone, would seem to be to 
the efCect that Mason was, though astride of the bar next above, wholly resting 
upon the bar used by the défendants; but, taken as a whole, we think it shows 
that one of his feet was, and must hâve been, "dangling," as described by the 
learned judge, at the time when he received the shock. He was in the act of 
reaching out, and naturally, we think, must hâve had one of his legs extendod 
in a direction opposite to that in which he was reaching. To quote the language 
of several of the witnesses: "He stood in this shape, one arm between his legs, 
and he was reaching out to the extrême end of the arm. Q. No. 2 arm? A. 
No. 3. Q. He had his leg over No. 2, his foot on No. 1, and he reached 
over to No. 3 to make a fastening at that point? A. Yes, sir. » ♦ * He was 
standing on the arm this way [illustrating], and another arm between his legs, 
and reaching out to fasten it to the end of the arm. • * • He had to reach 
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the right to keep Ms own property in such condition as the owner 
may see fit is not restricted by any requirement to guard against 
its causing injury to one who, without invitation, actual or apparent, 
but as a bare volunteer or mère trespasser, intrudes upon it. Tbis 
limitation of the principle tbat no person may lawfully use even 
tbat which is bis own so as to do burt to another is, bowever, not 
controlling in ail cases; and the duty of care, wbicb the law imposes 
upon tbose wbo undertake to operate so dangerous a force as elec- 
tricity, may, under some circumstances, be due to one who, tecbni- 
cally, is a trespasser. In such a case as this one, its spécial facts 
are for considération, and upon tbem, and not solely with référence 
to the ownership or occupancy of the locus in quo, the question of 
duty must be determined. "It is true that, where no duty is owed, 
no liability arises. * * • But, as bas often been said, duties 
arise ont of circumstances. Hence, where the owner bas reason to 
apprehend danger, owing to the peculiar situation of bis property, 
and its openness to accident, the rule will vary." Hydraulic Co. v. 
Orr, 83 Pa. St. 332. It makes no différence, where the circumstances 
give rise to duty, that the plaintiff was "technically a trespasser." 
Schilling v. Abernethy, 112 Pa. St. 437, 3 Atl. 792. The true question 
is: Was be "a trespasser there, in a sensé tbat would excuse the 
défendant for the acts of négligence, • * * whether the owner 
or occupant of promises is liable under any circumstances, and, if so, 
under what circumstances, for injuries received by a person while on 
such premises, and by reason of their dangerous condition"? 

In Railway Co. v. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, the 
question was thus stated, and, in answering it, the suprême court 
held that, under the circumstances of that case, the person injured 
could not be regarded "as a mère trespasser, for whose safety and 
protection, while on the premises in question, against the unseen 
danger referred to, the railroad company was under no duty or obli- 
gation whatever to make provision." The f act that, in ail thèse cases, 

out on account of this bottom arm was a six-foot arm, and the other arm a ten- 
foot arm, and he had to reach out about a foot. * * • His left foot was be- 
hind his right foot, and sometimes would be on the bar and sometimes would 
not." It is obvious that this testimony could be exactly comprehended only by 
one in whose présence it was given; and to such a one, no doubt, it was made 
perfectly clear by the illnstrative movements of the witnesses. Therefore, we 
hâve accepted that understanding of it which the learned judge who heard it, 
without intimation of doubt on his own part, or of objection from either party, 
assumed to be the correct one. Indeed, the brief of the plaintiff in error présents 
the matter in a manner not materially différent, viz.: 

"At the time of the accident Mason was standing on defendant's cross arm on 
the north side of the pôle facing west, his legs astride the next cross arm above, 
his right foot restiug on defendant's cross arm, his left foot also touching it, 
or swinging free in the air, as his body moved. While in that position, the 
téléphone wire was handed to him, which he took in his right hand, and was ap- 
parently about to adjust to the outermost pin on the third cross arm. As he did 
so his left foot came in contact with defendant's wire, and from that received, 
apparently, an electric shock through his body, connection presumably being mada 
through the téléphone wire in his hand." 

It has been thought désirable that this note should be made, in order that it 
may not be supposed that the évidence on this subject has not been fully con- 
sidered,— not because it is deemed to be of vital importance, for it is not. 
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the courts gave due weight to the drcumstance that, in each of 
them; the person injured was a child, would not justify ust in re- 
stricting the application of the principle upon which they -were de- 
cided to cases which présent the same peculiarity. The doctrine of 
ail of them is that a duty of care may, by reason of the circumstances, 
be due from the owner of property to one who is technically a tres- 
passer upon it; and the youth of those most likely to sulïer from a 
failure to discharge such duty is simply one of the circumstances 
v.'hich, when présent, is to be considered with the rest. The opinion 
of the court in the case last cited cannot be read without perceiving 
that the matter was so viewed by the suprême court of the United 
States; and the suprême court of Pennsylvania, by which the two 
cases flrst cited were decided, bas repeatedly held that a child may 
be such a trespasser as to be subject to the conséquence of his tres- 
pass. It has never laid down one rule with respect to children and 
another respecting adults, but has many times said that the former, 
like the latter, when trespassers "in every sensé of the word," are 
to be regarded as wrongdoers, to whom the owner of the premises 
is under no obligation. Bodgers t. Lees, 140 Pa. St. 475, 21 Atl. 
399; Mitchell v. Eailroad Co., 132 Pa. St. 226, 19 Atl. 28. 

It is only by liberally construing the assignment of errors that 
any of the spécifications can be taken to raise the particular question 
with which we are now dealing. But two of them can be said to 
présent it, even by implication. Thèse are : 

"(2) That, the plaintifl: having rested his case, the defendant's counsel moved 
for a nonsuit on the ground that no suffident négligence on the part of the de- 
fendant had been shown to maintain the action, and aiso on the ground of con- 
tributory négligence ou the part of the plaintiff's intestate, which motion was 
overruled. (3) That, upou the completion of the évidence in the case, the coun- 
sel of the défendant renewed his motion for a nonsuit, and moved for a direc- 
tion of a verdict for the défendant, upon the same grounds as stated in tho 
former motion, which motion was overruled." 

The refusai to nonsuit is not reviewable (Telegraph Co. v. Thorn, 
12 C. C. A. 107, 64 Fed. 287); but the déniai of the defendant's re- 
quest for binding instructions is, and, that the plaintiff in error may 
hâve the utmost advantage of his exception to tliat déniai, we will 
consider this spécification as if he had distinctly put his request that 
the case should be withdrawn from the jury upon the further ground 
that the évidence would not warrant a flnding that there was such 
a duty of oare resting upon the défendant as was requisite to the 
maintenance of the action. But still we do not think that the facts 
of this case would hâve warranted the leamed judge in adopting 
such a course. The several occupants of this pôle had, by virtue of 
the contract under which they jointly used it, a common interest that 
its use should not be environed with unnecessary danger. Each of 
them owed the duty to take ail reasonable précautions for the pré- 
vention of injury to the servants of any of the others, who miglit be 
sent there in pursuance of the common right; and we cannot agi-ee 
that this duty was so circumscribed that it ceased to exist if any of 
thèse servants happened to rest his hand upon a cross bar, or, as in 
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this instance, to place his feet upon it. It is by no means clear that 
th.e fact that Mason was partly upon th.e défendant'» cross ami at 
ail contributed to the resuit. On the contrary, it is certain that he 
might hâve stood wholly upon it, at the point at which his right foot 
was placed, without incurring any hazard whatever, for at that point 
there was no wire; and his left foot might hâve been accidentaUy 
extended to it if he had been entirely upon the lower of the two 
new cross arms, or even upon the pôle itself. 

Apart from this, however, he was not a mère trespasser upon the 
cross arm of the défendant. There was nothing in the surroundings 
to inform him that he ought not to go there, or that he would incur 
any risk if he did. The wire was insulated, and the defect in its 
insulation was not readily discernible. The cross arm, apparently, 
presented a safe footing, and, but for the defect in insulation, it was 
entirely safe to stand upon it. Eailway Co. v. McDonald, supra, It 
may be conceded, as was decided by the suprême court of New Jer- 
sey, in Téléphone Co. v. Speicher (not yet reported), that the défend- 
ant was not bound to make cross bars, intended for the purpose of 
supporting wires, of sufficient strength to support a man; but each 
case of this nature must be decided on its own facts, and in this 
one there is no question about the strength of the bar. It was quite 
strong enough to sustain the weight which Mason put upon it. 
There was no risk involved but that which the présence of the wire 
created, and that was, apparently, provided against by insulation. 
So far as appeared, therefore, the bar was not danger ous; and, in 
placing himself where and as he did, this man was doing his work, 
as one of the witnesses said, "the same as any man would do it that 
Works at the business"; and common sensé and humanity demanded, 
as we think, that while so working his life should not hâve been put 
in jeopardy, we do not say by a trap, for there was no purpose to 
ensnare, but by an unknown and invisible péril, to which he might 
unconsciously or involuntarily be drawn, and from which, by taking 
ordinary care, the défendant might hâve protected him. The de- 
fendant cannot be heard to say that it did not anticipate that the 
linemen of the other companies, as well as its own, would do their 
work in the way that is usual with them. It was bound to know 
that they might corne in contact with its wire; and that it did, in 
fact, assume the duty of providing against the occurrence of such 
casualties is shown by its having insulated the wire at ail. The fact 
that it was insulated was calculated to induce reliance upon its 
safety, and plainly tended to allure or entice such a man as Mason 
to go upon the bar on which it was stretched. It offered an ob- 
vious, and, seemingly, a protected standing place. "There was noth- 
ing to warn either child or adult that it was not to be so used.'' 
Schilling v. Abernethy, supra. It was, therefore, "liable to the in- 
cursions of * * * even grown men," not "from thoughtlessness, 
accident, or curiosity," merely, as suggested in Hydraulic Co. v. Orr, 
supra, but in the prosecution of their legitimate calling. 

Finally, and upon ail the facts, we are of the opinion that, even 
upon the assumption that the plaintiff's décèdent was technically 
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a trespasser, the défendant, under the circumstances, owed Mm a 
duty of at least ordinary care. We are not attempting to lay down 
a rule applicable to ail cases; but tlie principle whîeli, in our judg- 
ment, is controlling in the présent one, is that any person who en- 
gages in a iiighly dangerous occupation is bound to take such pré- 
caution in its pursuit as a sensible man would ordinarily take to 
ayôid doing fatal or other serious injury to one who cornes upon his 
premises, not as a mère trespasser or positive wrongdoer, but for a 
purpose in itself lawful, and which the owner had reason to believe 
might bring him there. The judgment is afSmied. 

ACHESON, Circuit Judge. I dissent from the opinion of the ma- 
jority of the court, and from the judgment of afïBrmance. According 
to my reading of this record, the following stated facts are con- 
clusively established by the évidence: James A. Mason wa:s an ex- 
perienced lineman in the employ of the Pennsylvania Railroad Com- 
pany, and on the occasion when he lost his life was one of a gang 
of that company's linemen engaged in removing the railroad com- 
pany's telegraph wires from an old line of pôles owned by the West- 
ern Union Telegraph Company to a new parallel line of pôles of the 
railroad company recently erected. One of the Western Union Tele- 
graph Company's pôles stood at the southeast corner of Hamilton 
Street and Railroad avenue in the dty of Newark. There were upon 
the pôle 10 cross arms, ail carrying wires. The topmost arm belong- 
ed to the city of Newark; the second, third, and fourth cross arms 
from the top belonged to the Western Union Telegraph Company; 
the fifth, sixth, and seventh cross arms from the top belonged to the 
Pennsylvania Eailroad Company; the eighth and ninth cross arms 
from the top belonged to a téléphone company; and the tenth from 
the top, or the bottom, cross arm belonged to the Newark Electric 
Light & Power Company, the défendant below. The bottom cross 
arm was a short arm, about four feet in length from end to end. 
The other cross arms were considerably longer. The distance from 
the defendant's cross arm to the lowest cross arm of the Pennsyl- 
vania Railroad Company could not hâve been less than six feet. 

To facilitate the removal of the railroad company's wires to their 
new location, that company's linemen put upon the Western Union 
pôle two long temporary cross arms above the defendant's cross arm, 
between it and the lower permanent cross arm of the téléphone com- 
pany; and, at the time Mason was killed, he and his fellow linemen 
were engaged in shifting the téléphone wires from their own proper 
arms to the two temporary cross arms. In doing this work Mason 
stood upon the defendant's cross arm. Immediately before he re- 
ceived the fatal electric shock, his legs were a-straddle of the lower 
temporary téléphone cross arm; but he stood with both his feet upon 
the defendant's cross arm. Corbet Aten, a witness for the plain- 
tiff, in response to the question, "And before you heard that ex- 
clamation from Mason, and when you saw him hare the téléphone 
wire in one hand, where was he standing or sitting, or what was he 
doing?" answered, "WeU, he was standing. He wasn't sitting. He 
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had one leg over tlie cross arm next above, you know, and both feet 
down on tkis arm, where the electric light wires was." And Samuel 
A. Powell, the foreman of the gang of linemen, a witness for the 
plaintiff, testifled thus with respect to Mason's position : 

"Q. Where did he stand? A. On the bottom arm. Q. Waa that the arm 
where the electric wires were? A. Yes, sir. Q. And was that the point Irom 
which he could perform his work? A. Yes, sir. Q. ïhe work which you ap- 
pointed him to perform? A. Yes, sir. Q. And did he perform, or attempt to 
perform, his labor from that position, standing on that bottom cross arm? A. 
Yes, sir. Q. And where was he when he was killed? A. Well, he was astride 
of the arm, — one arm he had his left leg thrown over, the next to the bottom 
arm,— and of course that throwed his both feet on the bottom arm, the four-pin 
[arm], and he then, of course, was in between two wires, and he was working 
them to make a reach to the end of this ten-pin arm to put the wire onto the 
knob to make a fastening." 

After Mason had gone up the pôle, and while standing on thede- 
fendant's cross arm, he was warned by the foreman, Powell, and 
also by his fellow workmen, that the defendant's wires were carrv'- 
ing heavy currents of electricity, and were dangerous. Once Mason 
was observed to be actuaJly standing on one of the defendant's 
wires, and was warned ofE by the foreman. He was repeatedly cau- 
tioned against the danger from the defendant's wires. AU the fore- 
going appears from the testimony of the plaintiff's witnesses. 

The catastrophe occurred in this wise, as thèse witnesses state: 
Thre€ of the railroad company's linemen were on this particular 
Western Union pôle, two of them above Mason. One of the two 
handed Mason a téléphone wire to attach to the outermost knob of 
the upper temporary téléphone cross arm; and Mason, havîng taken 
this wire in his right hand, which was ungloved and bare, stretched 
ont his person so as to make the desired attachment, and, as he 
made this movement, his left foot came in contact with the end of 
the defendant's wire which was on that projection of the defendant's 
cross arm upon which Mason then stood, and thus he received the 
electric shock that killed him. The plaintifE's witnesses who after- 
wards examined the defendant's wire testifled that there were "two 
bare points" at the end of the wire. It was shown by testimony 
which was not directly contradicted, and which practically was un- 
shaken, that the défendant company, within 60 or 90 days before the 
disaster, had caused this part of its wire to be carefully and per- 
fectly insulated in the usual and approved way. How and when the 
"two bare points" were made was not shown. No usage was proved, 
nor was positive testimony produced, tending to convict the défend- 
ant of négligence or want of due care iTi not causing its wire to be 
inspected in the short interval between the insulation, in February 
or March, and the date of this occurrence, in April. 

In my opinion, upon the whole évidence, the défendant was en- 
titled to a verdict, and the peremptorj' instruction in its favor, 
asked for, should hâve been given. Undoubtedly the Pennsylvania 
Railroad Company's linemen had the right to go up and down this 
Western Union pôle, and, while they were in the exercise of this 
right, the défendant owed to them the duty of reasonable care to 
78F.-6 
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keep its Wires safely insulated. It will be noted, however, that on 
this occasion the linemen went up tlie pôle securely, and ail except 
Mason came down in safety. Mason was not injured while in the 
exercise of his right of going up and coming down tlie pôle. For 
h.is own convenience, without the license, express or implied, of the 
défendant, Mason saw fit to take possession of the defendant's cross 
arm, by standing on the same, and doing his work therefrom. His 
work was quite unusual, and such as the défendant had no reason to 
anticipate or provide against. The work he was engaged in in- 
voh-ed the removal of ail the Pennsylvania Railroad Oompany's wires 
to another line of pôles, and this oocasioned the shifting of the télé- 
phone company's wires from their proper cross arms to two tem- 
porary cross arms, which the railroad people improvised. Again, 
Mason was not only an experienced lineman, and as such presumably 
acquainted with the inhérent danger in heavily charged electric 
wires, even when insulated, but on this occasion he was repeatedly 
warned of the danger. It is by no means an improbable supposition 
that the two minute bare spots at the end of the wire were caused by 
the action of Mason's boots, or the spurs with which he was equipped. 
lint, however this may be, the indisputable fact remains that he 
voluntarily, without the invitation or license of the défendant, placed 
iiimself in a position of danger by standing upon, and doing extraor- 
dinary work from the defendant's cross arm. In thus acting, 
Mason was a volnnteer, and assumed the risk of the calamity that 
overtook him. He was, indeed, a mère trespasser. In principle, 
this case, it seems to me, is not distinguishable from the case of 
ïelephon'e Co. v. Speicher, wherein the suprême court of New Jersey 
held that a téléphone company was not answerable to a lineman, in 
the employ of a city, who, in descending one of the company's pôles, 
supported himself by one of the lower cross arms which was insuf- 
flcient to sustain his weight. 

In each of the cases (cited in the opinion of the majority of the 
court) of Hydraulic Co. v. Orr, 83 Pa. St. 332, Schilling v. Abernethv, 
112 Pa. St. 437, 3 Atl. 792, and Eailway Co. v. McDonald, 152 U. S. 
262, 14 Sup. et. 619, the injured plaintiff was a child, and, moreover, 
the circumstances were very différent from those which existed hère. 
The défendant hère had no reason to apprehend danger to linemen 
from the situation and condition of its property. In truth, the évi- 
dence, I think, demonstrates that the défendant had taken ail rea- 
sonable care to insure the safety of linemen when ascending and 
descending this pôle. It is my judgment that the défendant had per- 
formed its whole duty to Mason, and that it la neither legally nor 
morally responsible for his death. 
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CHICAGO BLDG. & MANUF'G 00. r. GKAHAM et al. 

(Circuit Court of Appeals, Fifth Circuit. December 15, 1896.) 

No. 517. 

SOBSORIPTIOK CONTBACTS— Joint AKD SeVLUAL LlABILlTT. 

The C. Ce, which was engaged in the business of furnishing material and 
macliinery for erecting plants for the manufacture of butter and cheese iu 
localities suitable for such industry, entered into a contract with sundry per- 
sons for the érection of a butter and cheese factory at M., to cost §5,250. 
The contract provided that the factory should be erected and equipped in ac- 
cordance with the spécifications "iudorsed hereon," and also provided that, 
as soon as the contract price was subscribed, the subscribers should form 
a corporation, with a capital not less than the amount subscribed, in 
shares of $100 each, to be issued to the subscribers in proportion to their 
paid-up interest; each subscriber to be liable to the corporation only for the 
amount subscribed by him. The form of the contract indicated that it was 
presented by the agent of the C. Co. to various persons, with a request for 
subscriptions to the érection of the factory, and it was signed by 42 individuals, 
who set opposite their names the number of shares taken, and the amount of 
stock after incorporation, in sums ranging from $25 for a quarter share to $500 
for five shares. Indorsed on the contract were spécifications for the factory, 
ending with a long sentence, which included the words, "there shall be no 
waiver of original and joint liability until the contract price is fuUy paid." 
Eeld, that there was no meeting of the minds of the parties on a proposition 
for a joint liability to the C. Co., and the contract of the subscribers was sev- 
eral only. 

In Error to the Circuit Court of the United Statea for the North- 
ern District of Mississippi. 

W. A. McDonald, for plaintiff in error. 
Thomas Spight, for défendants in error. 

Before FARDEE and McGORMICK, Circuit Judges, and 
MAXEY, District Judge. 

McGORMICK, Circuit Judge. The Chicago Building & Manu- 
facturing Company, an Illinois corporation, brought its action 
against W. C. Graham, E. H. Baker, J. L. Grâce, J. J. Scott, and I. N. 
Dodds, citizens of Union county, Miss., on the following contract and 
agreement, namely: 

"The Chicago Building & Manufacturing "Company, of Chicago, Illinois, party 
of the first part, hereby agrées with the undersigned subscribers hereto, party oi 
the second part, to build, erect, complète, and equip, for said party of the second 
part, a combined butter and cheese factory, at or near Myrtle, Miss., as foUows, 
to wit: 

"The factory building shall be twcnty-eight feet wide and forty-eight feet long, 
by twelve feet high, with an addition attached, twelve feet by twenty-f our feet, for 
ofiice and boiler and engine room, and an ice room, 12x16. Said building shall 
rest upon foundations described in spécifications hereon. Said factory buildiny; 
is to be one story high, and divided into rooms as stated above, viz. a manu- 
facturing room, also a water-cooler refrigerator, complète with galvanized pan, 
with sprinkler and force-pump connection, cheese-curing room, ofiice, boiler, and 
engine room. Said factory shall be equipped with the following outfit, to wit: 
One eight horse power Howz engine, w^ith twelve horse power Howz boiler, w^ith 
inspirator and smoke stack; heàting coil for office and cheese-curing room; 
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aiso, côM air register connection from refiigerator to cheese room, to more per- 
fectiy control the température; one centrifugal separator, 2,000 to 3,000 pounds 
capacity in one hour; one improved twin 400-galIon Fairlamb eream vat, lined 
with galvanized iron, and relined with Welsli charcoal tin; one 600-gallon millî- 
heating vat; one combination heating, tempering, and cooldng clieese vat, of 500 
gallons capacity; one revolving box churn, of 300 gallons capacity; one covered 
crank suction and force pump; one 300-pounds tempering tank for separator; 
one Fairlamb improved gearing power butter worker, center drip; one power 
combination revolving curd work salting and grinding machine; one improved 
single-gang cheese press; fourteen galvanized iron cheese hoops; one 600-pound 
milk-receiving can; one 400-pound milk scales; one 600-pound five-beam platform 
scales; one steam Vi^ashing and cleaning tank; one large vs'ater tank for supply- 
iug boiler, milk vats, churns, etc., racks and shelves in curing room for curing 
cheese; water and steam pipes Connecting with boiler; also, one lactometer; 
one siphon and strainer; one gang perpendicular curd knives; one gang hori- 
zontal curd knives; six milk-testing graduâtes; one druggist's graduate; one 
milk conductor; one side pail; one dairy thermometer; one strainer dipper; one 
butter trier; one cheese trier; one sait sieve; one beit punch; 25 feet rubber 
hose to carry water to vats, churn, and tanks; office desk and chair; one 60- 
patron milk book; also, belting, shafting, shaft coUars, adjustable shaft hangers, 
pulleys, piping, pipe hangers, valves, gâtes, cocks, couplings, ells, tees, crosses, uni- 
ons, nipples, plugs, and reducers necessary for the opération of said factory; also. 
one mop head; one combined wrench; two brushes; one broom; two butter 
ladles; one dipper; one coal scoop; one Babcock milk tester. Said building 
shall be constructed and equipped in substantial accordance with the spécifications 
indorsed hereon, in a workmanlike manner. The engine and boiler, and ail other 
machinery and fixtures, shall be set np, and shall be in running order, before the 
party of the second part shall be required to pay for said factory. The second 
party agrées to sélect, describe, and furnish, at its own expense, within ten days 
from the date of this contract, suitable and reasonable level land, with good 
title, and water ready to connect pump to for the use of the said factory, and 
agrees, within the same time, to appoint an executive committee, with fuU author- 
ity to represent second party's interests while first party is discharging said con- 
tract; and it is further understood that, in case the said second party shall fail 
to furnish said land and water within ten days after the exécution of this con- 
tract, the Chicago Building & Manufacturing Company, at its option, may sélect 
and furnish land and water in behalf and at the expense of the subscribers. The 
Chicago Building & Manufacturing Company further agrees to provide and keep 
hired, at the expense of the stockholders, an experienced butter and cheese maker. 
for one year, if desired. The Chicago Building & Manufacturing Company agrees 
to erect said butter and cheese factory, as set forth by the above spécifications, , 
for fifty-two hundred & fifty dollars, payable in cash when factory is completed. 
We, the subscribers hereto, agrée to pay the above amount for said butter and 
cheese factory, when completed. Said building to be completed within ninety 
days, or thereabout, after the above amonnt ($5,250.00) is subscribed. Any por- 
tion of the amount subscribed, not paid according to contract, shall bear légal 
rate of interest. As soon as the above amount ($5,250.00) is subscribed, or in a 
reasonable time thereafter, the said subscribers agrée to incorporate under the 
laws of the state, as therein provided, fixing the aggregate amount of stock at not 
less than the amount subscribed, to be divided into shares of $100 each. Said 
share or shares, as above stated, to be issued to the subscribers hereto in propor- 
tion to their paid-up interest herein; and it is herein agreed that each stockhoîder 
shall be liable to the corporation only for the amount subscribed by him, and no 
more. Subscriptions may be obtained to this agreement to any amount in excess 
of $5,250.00, the price of factory proper, as above, and ail subscriptions shall be- 
long to first party until the full contract price has been fully collected therefor. 
The remainder of the subscription after the first party has been fully paid is the 
property of the second party, and may then be, by second party, also collected, and 
nsed as working capital. It is hereby understood that the Chicago Building & 
Manufacturing Company will not be responsible for any pledges, promises, or 
interprétations made by its agents or représentatives that do not appear in this 
contract, and made a part thereof, either in print or writing. For the faithful 
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and Ml performance of our respective parts of the above contracts, we blnd our- 
eelves, our heirs, executors, administrators, and assigna. 
"Executed and dated this 24th day of Dec, 1S94. 

'"fhe Chicago Bldg. & Mfg. Co., the First Party, 

"Per Dixon C. Williams, V. P., Spécial Agent. 

Amount of Stock 
Namea of Siibscribers. No. of Shares. after Incorporation. 

W. R. Higginbotham & Son 5 500 

J. A. Hili 2 200 

J. J. Scott 1 100 

W. H. Harwell 2 200 

I. N. Dodds 2 200 

R. L. Moore 1 100 

J. D. Purnell 2 200 

J. S. Morris 2 200 

W. N. Hargrove 1 ÎOO 

G. H. Murray 2 200 

P. H. Stewart 1 100 

W. O. Graham 2 200 

T. H. Baker 1 100 

N. A. McCallum 1 100 

H. P. & G. W. Cathcort 1 100 

J. S. Goode, M. D 1 100 

W. C. Anderson 1 100 

W. M. Spencer 1 100 

J. D. Kerr 1 100 

F. M. Spencer 1 100 

J. J. Robertson 1 100 

W. M. Watson 1 100 

J. A. Rowland 1 100 

A. J. Russell 1 100 

O. H. Purnell 2 200 

Jno. L. Grâce 1 100 

W. M. Whitington, pr. Murray 1 100 

J. D. Moore 1 100 

A. J. Jones... 1 100 

L. V. Fowier 1 100 

A. W. Haie 1 100 

W. li. Dodds 1 100 

S. C. Frazier 1 100 

W. D. Barnett 1 100 

J. W. Barnett 1 100 

W. H. Milam 1 100 

J. E. Liddell 1 100 

M. S. Smith % 25 

Joe M. Harrison V 50 

J. W. Haie 1 100 

T. F. Dorman »1 100 

P. H. Steward 1 100 

J. O. Dousby 1 100 

W.O.Butler 1 100 

W. B. Banks 1 100 

J. W. Norris 1 100 

A. J. Halloway 14 25 

"Spécifications. 

"Foundation Walls. The foundation vvaUs for within building to be biiilt of 
Btone 16 to 18 inches thick, or of brick 12 inches thick. AU walls to be of 
Buffioient height to forin a grade from the building, built of good lime and sand 
mortar, and placed from 16 to 18 inches below the surface of the ground. 

"Sills. The sills to be made of 2x8 plank. spiked together. 

"Joist. Joists are to be 2x10 inches, and 16 feet long, placed 16 inches from 
center to center, resting on the center girder. Oeiling joist to be well bridged. 
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"Studding. Stiidding to be 2x4. The outside studding placed a proper distance 
apart, so that the paper covers two spaces, or about 16 inches. Partitions as per 
ground plan. 

"Kaftera. Rafters for said buildings are 2x6 inches, and placed 2 feet from 
center to center, with 1x8 braces, in truss form, to support the roof. CQÎlar 
beams suspended from rafters, in truss form, with 1x6 braces. 

"Roof and Ventilators. The entire roofs to be covered with good quality of Extra 
Star A Star pine shingles, laid on 6-inch sheathing. The building to be siip- 
plied with ventilators in two gable ends. 

"Flooring and Ceiling. Flooring and ceilings are to be of the grade known as 
'First and Second Yellow Pine,' or '0 Norway Yellow or White Pine.' Floor- 
ing, 4 to 6 inches wide. Ceiling for office and manufacturing room, 4 to 6 inches, 
beaded. Engine room, cheese-curing room, and refrigerator, the same as manu- 
facturing room. 

"Air Chambers. Air chambers are to be constructed as folio ws: The inside 
of studding is lined with building paper, put up and down, and nailed to studs; 
then nail OTer paper a strip %x2 inches; and, with ceiling inside and siding out- 
side, it makes the air chambers necessary to the more perfect eontrol of the tem- 
pérature. 

"Siding. Outside covered with % drop siding, of quality Norway yellow 
or white pine. 

"Cornice. The entire building to be corniced with plain comice, projecting about 
10 inche.s from body of building, as per plan. 

"Windows. AU Windows to be double-glazed sash, improved frames, beveled 
refrigerator style. Size of glass, 12x26; 4 lights in sash, arranged stationary in 
frame. 

"Doors. Ail doors are to be of the sizes and styles shown on drawings. Ail out- 
side and refrigerator doors are to be beveled refrigerator style, from 3 to 4 inches 
thick, so as to more perfectly eontrol the température. Inside doors 2 feet S 
inches by 6 feet 8 inches, 4 panels. 

"Hardware. The building to be supplied with customary hardware, sueh as 
rim locks, bolts, hinges, and other fasteuings needed for ail doors and Windows. 

"Painting. Building to be painted with two coats of paint on the outside, ex- 
cept the roofs. 

"Cold Storage. The cold storage to be the water-cooler refrigerator. 

"Drains. Floors in manufacturing room to slope to drains, as on plans. 

"AU materials connected with the building to be good, merchantable building 
material, as per grades above, and put together aceording to the plans and spéci- 
fications, in a good, substantial, and workmanlike manner. and wJiether occupieii 
by second party, or its incorporation, or its successors, there shall \>e no waiver of 
original and joint liability until the contract price is fully paid." 

Connected with the f oregoing is this exhibit to the déclaration : 

"It is agreed between the parties to the adjoining contract that, as soon as the 
full amount of this contract is subscribed, that the party of the second part, upon 
notification by first party, will corne together in a body, and sélect from their num- 
ber one man as a committee, who is to be immedintely taken, by and at the 
expense of flrst party, into the Elgin district of Illinois, where factories hâve 
been long established, and examine the bocfks of the same, talk to the patrons an<i 
stockholders, and if said committee does not find, from said investigation, that 
factories snch as the adjoined contract contemplâtes do pay, when well managed, 
from 10^ to 20^ i)er annum on the costs of the plants, and that the cows do pay. 
when milked, and millî taken to the factories, from $40.00 to $70.00 each per 
year, this contract shal! become nul! and void, and be sui-reudered to s.iid com- 
mittee to be destroyed; but, as soon as évidence of the truth of the above statc- 
ment is found and reportpd by said committee, then the aforesaid adjoined con- 
tract shall be considered binding and in full force as to second party. It is fur- 
ther agreed that, upon completion of said factory, butter and cheese shall be 
made before payment of purchase price is exacted; second party agreeing to 
fumish milk for the test when first party shall call for the same, for which milk 
first party shall pay at the then market price. I bave found the within repré- 
sentation fullv sustained by my investigations. 

"Dec. 24, '94. Committee, W. H. Harwell." 
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It is evidently a part of the contract. 

The défendants demurred to the déclaration on tlie foUowing 

grounds: 

"(1) Because the alleged contract sued upon shows upon Its face that the sub- 
scvibers thereto are not jointly bound, but are only liable severally for the amount 
subscribed by each one; and the largest amount thus subscribed by any one being 
only $500, this court bas no jurisdiction. (4) Because the déclaration shows that 
ail the subscription is the property of plaintiff, and doea not show that they hâve 
made any effort to collect same, or that the same is not coUectible, and is a trust 
fund for creditors. And for other good and sufEcient causes." 

The demurrer was sustained and the déclaration dismissed at the 
plaintilî's cost. 

The plaintiff concèdes that, if the contract is several, the circuit 
court did not hâve jurisdiction, but insists that the contract is joint 
aud several, and lays particular stress on certain language in the 
instrument, such as 'Txereby agrées with the undersigned subscrib- 
ers hereto, party of the second part," and "We, the subscribers here- 
to, agrée to pay the above amount," and "there shall be no waiver of 
original and joint liability until the contract price is fully paid." If 
we take in our view the whole paper, it is plain that the plaintiff is 
engaged in the business of fumishing machinery and material for 
erecting a plant for the manufacture of butter and cheese, and of 
constructing and putting in opération creameries, in such localities 
as can furnish supplies of milk adéquate for the snccessful opéra- 
tion of such industry; that, to push its trade, it sends ont its agents 
into rural districts, and to country villages, to promote the organ- 
ization of associations to purchase the necessary plant, pay for its 
érection, and hâve set to work thèse creameries ; that, in the course 
of their canvassing, the agents of the plaintiff introduced them: 
selves and their business scheme to some of the défendants, at 
Myrtle, Miss.; that, when some of the défendants had consented to 
take a part in the enterprise, the body of the contract declared on 
was prepared by fllling up a printed blank, or making a copy in writ- 
ing of such a blank form, with the blanks duly flUed, and was signed 
by, or already bore the signature of, the ofïicer of the plaintiff Com- 
pany. In this body of the contract appeared the language, "Said 
building shall be constructed and equipped in substantial accord- 
ance with the spécifications indorsed hereon." The spécifications 
for the construction of the building and equipment were indorsed 
thereon, and just foUowing thèse spécifications appears the long 
sentence, the concluding line of which, separated from the rest of 
the sentence by a comma only, is the language, "there shall be no 
waiver of original and joint liability until the contract price is fully 
paid." As a préface to this contract and spécifications, doubtless, 
then appeared, as it does now, the agreement to sélect a committee of 
one, who, at the expense of the plaintiff, was to visit the Elgin dis- 
trict, in Hlinois, etc. Then, with this project for a contract and an 
incorporation of the subscribers, — an instrument which eminent 
judges hâve construed dlfferently, and of which other eminent 
judges hâve said, "The question of the proper construction is one by 
no means free from difflculty" (Davis v. Shaifer, 50 Fed. 764; Manu- 
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facturmg Co. v. Barber, 51 Fed. 148; M., 18 U. S. Ap». 476, 9 C. C. 
A. 79, and 60 Fed. 465), — the promoter or promoters obtained the 
signatures, to the aggregate number of 42, on a page or blank just 
nnder the signature of the olïicer of the plaintiff, and under the 
heading: 

"Name o( Snbscribers. No. of Shares. Amount of Stock 

after Incorporation." 

Is it reasonable to suppose that the défendant M. S. Smith, who, 
under thèse ciroumstances, subscribed for one-quarter of one share 
($25), conceived the thought that he was promising to pay the plain- 
tiff |5,2o0, payable in cash when the factory is completed? It is 
clear to us that the minds of the snbscribers did not meet the mind 
of the plaintiff on any such proposition as that. Dwelley v. Dwelley, 
143 Mass. 509, 10 N. E. 468; Landwerlen v. Wheeler, 106 Ind. 523, 
5 ÏS\ E. 888; Bish. Cont § 575; Price t. Railroad Co., 18 Ind. 137; 
Frost V. Williams (S. D.) 50 N. W. 964; Davis v. Belford, 70 Mich. 
120, 37 N. W. 919; G-ibbons v. Grinsel (Wis.) 48 N. W. 255. 

We conclude that the circuit court rightly sustained the demurrer 
on the iirst ground, and dismissed the déclaration for want of juris- 
diction. The judgment of the circuit court is afifirmed 



UNITED STATES ex rel. BAEB v. CITY OF KEY WEST. 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1896.) 

No, 530. 

1. MttNiciPAi. Corporations— Limitation op iNnEETEONESS— Mandamcs to Lbvt Tax. 
The aet of May 25, 1895, supplementary to the charter of the city of Key 
West, Fia., and "to extend the powers of said municipality," which givea the 
City power to malse spécial levies of taxes for payment of interest on debt, and 
for sinking fund, removes the limit previously placed by charter upon the city's 
Power to tax, so far as to permit it to levy a tax sufficient to pay a debt law- 
fully contra cted; and the city may be compelled by mandamua to levy a tax, 
either in a single year or within a reasonable number of years, in the court'a 
discrétion, to pay a judgment against it. 

a. same. 

When a municipality bas an option to pay a debt, either by levying a tax or 
by issuing bonds, a mandamus recognizing the option, and requiring it to do 
one or the other, would not be bad for uncertainty; but, if such municipality 
has expressly refused to issue bonds, it is not error, when a mandamus is 
issued, to make it require absolutely the levy of a tax. 

In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

H. Bisbee and 0. D. Rinehart, for plaintiff in error. 
J. M. Phipps, for défendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

McCORMICK, Circuit Judge. George J. Baer, a citizen of Mis- 
souri, the relator in this cause, holds a judgment against the citj 
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of Key West for a large amount, on which he has run exécution, 
and tJie exécution has been retumed nulla bona. On June 17, 1895, 
he showed this fact, by proper pleading, to the circuit court for the 
Southern district of Florida, and further showed that the city of 
Key West had no exigible property, and that he was unable to en- 
force his judgment by ordinary process. He showed that the city 
had the power to leyy a tax for the payment of his judgment, and 
that it had the power to issue bonds from the proceeds of the sale 
of which it could pay this judgment, but that it had refused, and 
still refuses, to do either one or the other. He prayed that a writ 
of mandamus should issue requiring the city to levy a tax sufQcient 
to pay his judgment, or to issue bonds sufiScient to pay it. In due 
course of that proceeding, the application came to a hearing and 
decree in the circuit court, and a peremptory mandamus was issued, 
directed to James A. Waddell, mayor, and to B. B. Whalton, G. B. 
Patterson, John T. Sawyer, George S. Waite, George Hudson, J. 
J. Warren, W. S. Delaney, G. Ayala, and M. S. Moreno, commis- 
sioners of the city of Key West, commanding and enjoining the 
said board to levy, assess, and collect a tax upon the property, real 
and Personal, subject to taxation by said city, and not less than 
4| mills upon each dollar of said assessed valuation of said prop- 
erty, for the year ending Deoember 31, 1896, and for each and 
every year thereafter, for the purpose of paying the judgment in 
the above-entitled cause, and costs and interest thereon aceruing, 
and to apply such moneys to the payment thereof until the full 
amount of said judgment, interest, and costs has been paid, or 
until the further order of this court in the premises. From this 
judgment the relator prosecutes this writ of error, and assigns the 
f ollowing grounds : 

(1) The court below erred in its order for a peremptory writ of mandamus, and 
in the said writ, in not commanding the défendant, the city of Key West, to as- 
sess, levy, and collect a tax for more than four and one-half mills upon the 
assessed valuation of the property taxable by the said city for the purpose of pay- 
ing the judgment stated in the said writ, and the interest accrued and aceruing 
thereon, on the ground that under the laws of the atate of Florida, referred to in 
the said writ and other laws of the state, the said city is not restricted and lim- 
ited to a tax of four and one-half mills upon said property for the purpose of pay- 
ing the said judgment and the interest thereon. 

(2) The court below erred in its order of July 3, 1896, denying the plaintifE's 
action, to increase the rate of taxation above four and one-half mills, for the pur- 
pose of paying said judgment and interest, upon the grounds stated in the above 
first assignment of error. 

(3) The court below erred in its order for a peremptory writ of mandamus, and 
in its order of July 3, 1896, denying plaintiff s motion filed .Tuly 2, 1896, and in 
issuing said writ, in not requiring the mandatory part of the said writ to be in the 
alternative, to wit, to assess, levy, and collect a tax sufScient to pay the said 
judgment, or to sell bonds described in the said writ, and apply the proceeds 
thereof to pay the said judgment, interest, and cost thereon, on the ground that the 
said city had the ripjht and the anthority to sell such bonds, and apply the pro- 
ceeds to pay said judgmeiït. 

Under the order of April 6, 1896, and the said peremptory writ, it will require 
from thirty to forty years to pay the judgment and interest thereon by taxation, 
at the rate of four and one-half mills per annum, and this is a déniai of justice, 
and a deprivation of the relator's rights, without due process of law; and this is 
assigned as error. 
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On the 4th of February, 1869, the législature of Flodda passed 
a gênerai act for tlie incorporation of cities and towns, in wbich it 
provided on the subject of taxation: 

That the city or town council shall hâve power to raise by tax and assessment 
upon ail real and Personal estate, and by any other constitutional method of tax- 
ation, within the corporation, any and ail sums of money that may be required for 
the use and good government of the city or town, and for the carrying out the 
iwwers, rights, aud duties herein granted and iniposed, and to enforce the receipt 
and collection thereof in the same manner as the assessments and taxes of tho 
state are collected. But in no case shall the said city or town council hâve power 
to make discrimination in the assessment of taxes. 

On March 8, 1877, there was passed an amendment to the act of 
February 4, 18C9, which provided on tlie subject of taxation: 

The valuation of property, as made by the officers of this state in each year for 
the purpose of taxation, shall be adopted by ail municipal governments as tlie 
true valuation of the property within their respective corporations, and the total 
taxes levied upon property by any municipal corporation, in any one year, shall 
not exceed one per cent, upon such state valuation, but this provision is not to be 
so construed as to prevent the said corporation from levying suflScient tax to meet 
the payment of interest on its outstanding bonds, and to provide for the payment 
of the principal thereof when the same shall become due. 

This last provision is also embodied in an amendment to the act 
of February 4, 1869, which was passed March 5, 1883. Sess. Laws. 
1883, pp. 86, 87, § 2. 

On May 16, 1889, the législature passed "An act to establish the 
municipality of Key West, provide for its government and pre- 
scribe its jurisdiction and powers." The fourth section of that 
act is as follows: 

That the commissioners ai;oresaid, and such officers as may be appointed, and 
the inhabitants within the limits of the city, as herein defined, shall be vested wiOi 
ail the i)Owers and authority, rights and privilèges, and charged with ail the duties 
which are conferred on the aldermen and other officers and the inhabitants, under 
and by virtue of the act to provide for the incorporation of cities and towns, ap- 
proved 4th February, A. D. 1869, chapter 1688, and the amendments thereto, aud 
other acts couferring power upon municipal corporations, except as hereinafter 
provided, and as may be inconsistent with this act, and ail ordinances in force 
goveming the defunct city of Key West shall remain in force and extent over 
and embrace the boundaries of the présent city of Key West, as is provided by 
this act, until altered or repealed by the commissioners thereof. 

And the sixth section is as follows: 

The commissioners aforesald shall hâve power to employ a compétent engiueer, 
whose compensation shall be fixed by a majority of the board, who shall make a 
thorough survey of the city and draw plans and spécifications for the proper grad- 
ing, and grading and paving of the streets and sidewalks of said city, with a view 
of inaugurating a perfect System of surface drainage and underground sewerîi,4e, 
and in order to carry ont such System of drainage, both surface and underarniiiirt, 
and to hâve said streets graded, and graded and paved in accordance tljorewith. .said 
commissioners shall bave power and authority to borrow a sum or money not to 
exceed fîve hundred thousand dollars, at a rate of interest not to exceed fire ix:-r 
centum per anuum, for a period of thirty years; and s;iid commissioners are hei'eby 
authorized to issue bonds for said sum of money, payable by said city of Key 
West at the end of thirty years, bearing said rate of interest, payable annualiy, 
but redeemable after ten years from their date at the optior. of said city: and in 
order to meet the interest upon said bonds and create a sinking fnnd for tlieir 
ultimate rédemption, the commissioners aforesaid shali bave power and are herehy 
required to levy a spécial tax of not excceding seven (7) miîls upon the dollar upoii 
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ftll property in said city, which spécial tax shall be excluaively used for ttie purpose 
of paying the interest upon the bonds aforesaid and in creating a sinking fund for 
their rédemption. 

And the sixteenth section is as follows; 

Ail property shall be taxed as is provided in section 5, article ix. of the constitu- 
tion, and the taxes to be levied upon such property in any one year shall not ex- 
ceed five mills upon the dollar for gênerai revenue tax, three mills on the dollar 
for waterworks, water supply and fire protection, and seven mills to pay the in- 
terest and create a sinking fund for the payment of the interest upon and the final 
rédemption of the bonds issued under and by virtue of section 6 of this act. 

Sess. LawB 1889, pp. 219, 220, 222. 

The judge of the circuit court refers to an act of 1891 (not acces- 
sible to us), which permitted to be levied for gênerai revenue 5 
mills; for waterworks and lire protection, 3| mills; and, for in- 
terest and sinking fund on bonds, 7 mills, and no more. 

On May 25, 1895, the législature passed "An act supplementary 
to an act to establish the municipality of Key West, provide for 
its government, and prescribe its jurisdiction and powers, approved 
May 16, 1889, and to extend the powers of said municipality," 
which contains this provision; 

As soon as practicable, after such approval and adoption of the assessment roll, 
the city commissioners shall détermine the amount and flx the rate of taxation, 
and make the annual tax levies of the current year. Such leyies shall not exceed, 
in any year, for ordinary municipal purposes, a higher rate of tax than one per 
cent, of the assessed value of the taxable property within the corporate limita of 
said city; the word "ordinary" is to embrace ail expenses for police, streets, gas, 
and other illuminating material, and ail other purposes strictly municipal; but 
spécial levies may be made for payment of interest on debt, for sinking fund and 
rIso for a spécial tax not exceeding one-half of one per cent, on the city valuation 
for water works and fire protection. 

Sess. Lawa 1895, pp. 276, 277. 

When such a corporation as the city of Key West is created, the 
power of taxation is vested in it as an essential attribute for ail 
of the purposes of ils existence, unless its exercise be in express 
terms prohibited. U. S. v. New Orléans, 98 U. S. 393; Citizens' 
Sav. & Loan Ass'n v. City of Topeka, 20 Wall. 660. Where spé- 
cial or gênerai authority is given to incur debt, fuU power to tax 
to an amount sufflcient to meet both principal and interest at 
maturity may be inferred, where there is nothing expressed in the 
act to the contrary. If, in connection with the authority to oreate 
tlie debt, there is a spécial provision naming a limited rate of tax- 
ation for its discharge, the case is brought directly within the 
iiiaxim, "Expressio unius est exclusio alterius." U. S. v. Maçon 
Oo.. 99 U. S. 590. Sections 4, 6, and 16 in the act of May 16, 
1889, must be construed together, and the limitation imposed by 
ihe amendments of 1877 and 1883, referred to in section 4, restrains 
ihe power to tax given by that section, within any one year, to 
1 per cent, on the value of property, as shown by the assessment 
roll, except as provided in section 6, or limited in section 16. Sec- 
tion 6 provides for the i)roper grading, and grading and paving the 
streets and sidewalks with a view of inaugurating a i>erfect System 
of surface drainage and underground sewerage; and, in order to 
carry out such System, the city is authorized to borrow not ex- 



92 78 FEDERAL REPORTER. 

ceeding $500,000, for a period of 30 years, and issue its bonds for 
the amount borrowed, and to levy a spécial tax not to exceed 7 
mills on the dollar upon ail property in the city. The original 
grant of power to levy taxes sufflcient to meet the légal requii-e- 
ments of the city is clearly limited by the act of 1877, and the 
limitation is continued in the act of 1883, and preserved by the 
référence to those amendments in section 4 of the act of 1889, and 
further limited in section 16. The spécial purpose provided for 
in section 6 of the act last named is circumscribed by the limit of 
the debt to be incurred and the limit put on the tax to be im- 
posed to pay it. Therefore, if not aiïected by the subséquent légis- 
lation, it is clear to us that the relater cannot complain of the 
judgment he has brought up for our review. 

The record shows that the judgment for debt which the relater 
holds against the respondent was rendered Mardi 19, 1891, for the 
sum of -1^114,523.71. That judgment was brought by writ of error 
to this court, and was affîrmed January 29, 1895, and a motion 
for rehearing was refased February 20, 1895. As shown above, 
the législature, on May 25, 1895, passed the act to extend the pow- 
ers of the municipality of Key West, in which the 1 per cent, 
limit for taxes in any one year for ordinary purposes is preserved, 
and the ordinary purposes delined, "but spécial levies may be made 
for payment of interest on debt, for sinking fund," and also for a 
spécial tax not exceeding one-half of 1 per cent, for waterworlvs 
and iire protection. The circuit court held that the spécial levies 
for interest on debt and for sinking fund, authorized by this act 
of 1895, should be construed to mean that such spécial levies, to 
(lie extent only that they had been by the previous act author- 
ized, should still be allowed. The declared purpose of the act is 
to extend the powers of the municipality. The power to tax is 
the vital power of such a body. It is true that the section doea 
extend this power in other named particulars, and limits the rate 
as to those others, while in this no extent or limit of the authorized 
rate is literally expressed. It is to be observed that the language 
is not "interest on bonds and for sinking fund," while section 6 
of the act of 1889 clearly authorized and contemplated a bonded 
debt, and the spécial tax in that section mentioned was to be used 
exclusively "for the purpose of paying the interest upon the bonds 
aforesaid, and in creating a sinking fund for their rédemption," 
and section 16 made spécial express référence to the bonds. What 
the législature had in hand in considering the supplemental act 
of 1895 was the then condition of the affairs of the municipality, 
and it must hâve been advised of the state of its indebtedness. The 
omission, therefore, of express référence to the bonded indebtedness, 
;ind the use of the more oomprehensive term, must import a mean- 
ing. It is settled that the provision theretofore made for the is- 
suance of bonds, and for their payment, could not be so changed 
as to prevent the enforcement of those provisions as to ail such 
bonds as were outstanding. It is not against justice or good con- 
science that a municipal corporation should be given power to pay, 
in the only way it can pay, a debt which it.had been given power 
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to lawfully contract. The relator's judgment debt springs out of 
a contract which the judgment conclusively évidences thé city had 
lawfully made with him. We therefore conclude that, under the 
act of 1895, a spécial levy may be made by the city of Key West 
for payment of interest on its debt, and for sinking fund, to meet 
the principal of its debt, and that it is thus chargea with the 
duty to pay the relator's judgment, which duty can be enforced 
by mandamus, the necessary substitute for an exécution in such 
cases. 

ÎJo authority to issue bonds has been shown except that given in 
section 6 of the act of 1889, and that authority is to issue bonds 
for a specifled purpose. For some reason, the relator in this case 
has not, by his pleadings, opened the facts which attended and sup- 
ported his judgment, further than to say that it was recovered in a 
suit for the breach of a valid contract made with him by the city. 
The circuit court whose judgment we are now reviewing rendered 
the judgment for debt, which the relator is unable to hâve exe- 
cuted by ordinary process, and which was afflrmed by this court. 
It is suggested in argument that the circuit court and this court 
hâve, therefore, judicial knowledge of the facts; and it is implied, 
rather than urged or even clearly expressed, that the relator's 
judgment is for a part of the debt which the city was specially 
authorized to incur, and for which it could issue bonds. However 
this may be, it is clear to us that the relator, while in his plead- 
ings he expresses his willingness to accept bonds at the minimum 
rate given in the statute, does not make, or claim to make, a case 
that would warrant the court in compelling the issuance of bonds. 
Mandamus is a very direct peremptory proceeding. Its oflQce, when 
it applies, is to enforce a spécifie duty. In a case like this, its 
office is to enforce the payment of the debt. Tlie payment of the 
debt will discharge the peremptory mandamus to levy a spécial 
tax for that pui-pose, just as the payment of any ordinary judgment 
will discharge the levy of an exécution. Where the corporation 
debtor has an option to pay in money, or to fund in bonds, or to 
pay by sale of bonds, it should hâve an opportunity to exercise 
that option; and a writ of mandamus that recognizes that option, 
and commands the levy of a spécial tax to meet the debt, or the 
satisfaction of it by the sale of bonds, or other lawful means, would 
not be bad for uncertainty, or set aside for being alternative. In 
this case, however, the respondent not only does not claim such 
an option, but has already expressly declined to issue bonds for 
this debt, or for obtaining money to pay it, and insists that it 
has no power to do so. It was not error, therefore, to make the 
mandamus absolute. 

As the relator's debt is ail mature, and both interest and prin- 
cipal calling for immédiate payment, which the city is in duty 
bound to make, and has lawful authority to raise by levy of a spé- 
cial tax, it would not be error in the court to require that the tax 
should be sufficient to meet the whole debt from the flrst year's 
assessment and collection; but out of regard to the nature of the 
parties, and because even warranted levies may prove unnecessarily 
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burdensame, the court may exercise a sound discrétion in tlie mat- 
ter, and require full satisfaction to be made by a levy for one year, 
or distribute the burden over a reasonable number of years. East 
St. Louis V. Amy, 120 U. S. 600, 605, 7 Sup. Ot. 739; Commissioners 
V. Loague, 129 U. S. 493, 505, 9 Sup. Ct. 327. 

It is ordered that the judgment of the circuit court is reversed, 
and this cause is remanded to that court, to be proceeded with in 
accordance with the Tiews expressed in this opinion. 



CAEPER V. EEOBIVERS OF NORFOLK & W. E. CO. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 185. 

1. Master and Servant — Railroad Companies — Stkdctcre ox Eight op Wat — IN- 

JCRT TO Employé. 

A railroad Company is not responsible for the négligent construction of a 
cattle pen, built and used by a shipper over the road on land adjoining the 
right of way, although unintentionally, and without the knowledge of the rail- 
road Company, it has been extended a short distance on to the right of way; 
nor can such company be held liable to one of its employés, injured in an ac- 
cident resulting from the escape of cattle from such pen, on the ground that 
its duty to provide a safe place for such employé to work required it to see 
that the cattle pen was sately constructed. 

2. Railroad Compan'ies— Pencing Right or Wat— Isjurt to Employé. 

The duty imposed upon railroad companies by the Virginia statute (Code, 
0. 52, §§ 1257-1264), to fence their right of way "through ail inclosed landa 
OT lots," is a duty only to the owners of stock on such inclosed lands and not 
to the railroad employés; and the violation of the statute is no ground of 
recovery for the death of an employé killed by the derailing of his train by 
cattle which came upon the tracks at a place where the right of way through 
inclosed lands was not fenced. 

In Error to the Circuit Court of the United States for the West- 
ern District of Virginia. 

J. C. Wysor and B. L. Jordau, for plaintiff in error. 

W. H. Bolling, W. L. Stanley, and E. M, Page, for défendants in 

error. 

Before GOFP and SIMONTON, Circuit Judges, and BKAWLEY, 

District Judge. 

GOFF, Circuit Judge. The plaintiff in error, also plaintiff be- 
low, on the lOth day of January, 1896, instituted an action of tres- 
pass on the case in the circuit court of Wythe county, Va., against 
the défendants below, claiming |10,000 damages. By proceedings 
duly taken the suit was removed to the circuit court of the United 
States for the Western district of Virginia. The déclaration con- 
tained three counts, the flrst alleging that Frederick J. Kimball and 
Henry Fink, receivers of the Norfolk & Western Bailroad Company, 
were, as such, operating said railroad at the time of the grievances 
therein set forth, and that one Edmund Newson was at said time 
employed by them as a brakeman on a freight train then run by 
them over the road, and that while so employed, in the year 1895, 
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through the gross négligence of the défendants, he was mangled, 
WOiinded, and injured, from whicli he instantly died. The négli- 
gence alleged in said count was, in substance, as foUows: That 
said railway, in passing through the county of Wythe, in the state 
of Virginia, ran through the inclosed lands of one J. P. Shefit'ey, 
then leased to one George L. Carter, and that it was the duty of 
said Norfolk & M'^estem Eailroad Company, under the requirements 
of sections 1258 and 1259 of the Code of Virginia, to erect along on 
both sides of its roadbed, at the point wkere the grievances com- 
plained of were committed, on said Sheffey land, lawful fences, and 
keep the same in good order, but that the défendants failed in their 
said duty, and neglected to erect and keep in repair such fences; and 
aJso that they allowed said Carter to erect and use a cattle peu on 
their said roadbed for the purpose of loading cattle upon the cars, 
and shipping them over said railroad; and that they negligently al- 
lowed him to construct such peu in a faulty manner, and of infe- 
rior material, whereby it was entirely insufflcient to restrain and 
keep within its bounds the large and strong cattle that Carter was 

in the habit of placing therein; and that on the night of , 

in 1895, a number of such cattle escaped out of said pen into the 
inclosed lands mentioned, and, as there were no fences as required 
by law, such cattle strayed upon the tracks of the railroad, and the 
freight train upon which Newsom was employed as such brakeman 
ran into the cattle, and was derailed, the cars being broken, and 
the said intestate so injured and killed. The second count allèges 
the faulty construction of said cattle pen on said roadbed by Car- 
ter with the assent and knowledge of the défendants, the placing of 
cattle therein by Carter with like assent and knowledge on the part 
of défendants, the employment of the said Newsom, the escape of 
the cattle, and the derailment of the train which caused the death 
of the intestate. The third count is the same as the second, with 
the additional allégations that the défendants failed to erect a good 
and sufficient cattle pen in which to confine Carter's cattle; and 
that they failed to tnstruct their servants in charge of said train to 
run it at a moderate rate of speed by said insufficient pen, so as to 
avoid frightening said cattle, and causing them to escape there- 
from; and that the train was careles^y and negligently run, so 
that it could not be stopped from running into said cattle after they 
had so broken out of said pen; and that it was négligence in de- 
fendants not to hâve a watchman stationed at such point where- 
by the servants on said train could hâve been duly notifled of said 
danger; and that the deceased, relying upon défendants to do their 
duty in giving ail proper orders as to the running of their trains, 
entered their emplojTnent as such brakeman, and, while so em- 
ployed, such train was so thrown from the track by the négligence 
of the défendants, to the plaintifE's damage as before mentioned. 
There was no demurrer to the déclaration, but the plea of not guilty 
was filed, on which issue was joined. The case was tried by a jury, 
which rendered a verdict for the défendants. The plaintiff moved 
the court to set the verdict aside, as contrary to law and the évi- 
dence; but the court overruled the motion, and entered judgment 
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for tiie défendants, to wMch tbe writ of error we are now cdnsider- 
ing was sued out On the trial of the cause, to th.e rulings of the 
court below tlie plaintiff asked for and had certifled several sepa- 
rate bills of exceptions, on which tlie assignments of error relied 
upon are based. 

It is insisted tliat the court below erred in giving the following 
instructions, asked for by the défendants, viz.: 

"No. 2. If the jury find from the évidence that the cattle pen in question waa 
not constructed by défendants; that the same was constructed by the occupant 
of the farm in question; that it was intended to be- erected upon the lands ad- 
joining defendant's right of way; and that, by mistake, the inclosure of said 
pen extended for a short distance on the right of way of défendants, — then the 
défendants were not responsible for any fault or négligence in the consti-uction 
and use of said pen, and there can be no recovery in this action upon the ground 
of the improper ot négligent construction of said cattle pen. 

"No. 3. The court instructs the jury that the duty imposed by the statute upon 
the railroad companies to fence their railroad is a duty only to the public, and 
to the owner of the cattle of the inclosed lots of lands through which the rail- 
road runs, and an employé of the company receiving a personal injury in au ac- 
cident conséquent upon a failure to maintain proper fences cannot recover dam- 
ages of the railroad company for such injury, without showing négligence other 
than the failure to fence; and unless the jury should believe from the évidence 
that the plaintiff in this case has shown that his intestate, Edmund Newsom, was 
lîilled through some other négligent act of the défendants, their agents or serrants, 
than the negleet to fence their roadbed at this point, they will find for the de- 
fendants, although they may believe from the évidence that the défendants were 
bound under the statute to fence their roadbed at this point, and had failed and 
neglected to fence the same. 

"No. 4. The court instructs the jury that ail évidence bearing upon the ques- 
tion as to inclosure of the lands through which the défendants' Une ran is irrele- 
vant to the case under considération, in view of the instructions giyen by the 
court on that question." 

Oonsidering the assignments of error in the order of the instruc- 
tions on which they are founded, we hâve flrst the one relating to 
the cattle pen built by Greorge L. Oarter, on the property under hia 
control, adjoining the right of way of the railroad company, given 
as instruction No. 2. It appears from the évidence before the jury 
at the time the instruction complained of was given (which we must 
consider in order to properly pass upon the question of error in- 
sisted upon) that Oarter, who had the land on which the pen was 
located in his possession, under a lease made by the owner thereof, 
in constructing the fence which formed the pen, by mistake built 
it for a short distance at one corner over on the land owned by the 
railroad company, without the Icnowledge of any of the agents or 
servants of said company. That it was unintentionally so located 
and built was, we Ihink, clearly shown by the évidence; and that 
neither Carter himself, nor any employé of the company, was aware 
that it had been so constructed, until after the accident which re- 
sulted in the death of the plaintiff's intestate, when a survey then 
made disclosed it, is, we think, equally clear. If there was négli- 
gence in this partioular, it was on the part of Carter, and the effort 
to hold the railroad company responsible for the same was, in the 
light of the testimony, under the proper instructions of the court, 
found to be without merit by the jury, a circumstance that we now 
allude to only for the purpose of showing the character of the tes- 
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timony before the jury at th.e time the court gare the instructions 
now being considered. The plaintifE tn errer insista that it was the 
duty of the railroad company to provide and maintain a safe road- 
way, and a safe place to work at, as well as safe instruments to work 
witli; that in permitting Carter to use a détective pen, and by haul- 
ing cattle thereto, and aïlowing the same to be unloaded therein, the 
company failed in its duty to its employé, and rendered itself liable 
for the damages caused thereby. ITiis is, we think, an entire mis- 
conception of the well-established principle referred to, of the duty 
of the employer to the employed, in the particulars mentioned ; and 
the endeavor to apply the same to this case, in the absence of proof 
that the roadbed was def ective, the cars unsafe, or the train unskill- 
fully or negligently run, is, though ingeniously presented, abso- 
lutely untenable; and to hold thèse défendants liable for Carter's 
négligence, if négligent he was, would be to ignore ail the authori- 
ties, and disregard the undisputed facts, as developed on the trial 
of this cause in the court below. The instruction given was care- 
fuUy drawn, and left ail questions conceming the négligence of the 
défendants, so far as the roadbed, cars, train, and management of 
the same were concerned, free for the détermination of the jury, and 
withdrew from it simply the matter of the improper or négligent 
construction of the cattle pen, provided the jury found that the dé- 
fendants did not construct it The instruction asked for by the 
plaintiiï below on this point did not correctly state the law of the 
case, and was properly refused. The instruction given was, un- 
der the facts shown, entirely proper, and the assignment of error 
relating thereto is without merit. 

The assignments of error next to be disposed of refer to the in- 
struction given by the court below, at the request of the défend- 
ants, relating to the sections of the Code of Virginia conceming the 
duty imposed upon railroad companies to erect fences along cer- 
tain portions of their roadbed. The législation bearing on that 
question is found in chapter 52, Code Va. 1887, which is hère quoted 
in fuU, as foUows: 

"Chapter LU. 

"Telegraph Offices to be Established by Railroad Companies; of Fencing Railroads. 

"Sec. 1257. Railroad Companies to Establish and Maintain Telegraph Offices 
at Dépôts; Duties of Operators and Train Dispatchers.— Every railroad com- 
pany doing business in this state shall establish and maintain along its line, at 
dépôts or stations not more than ten miles apart, télégraphie offices to be operated 
by compétent persons in the employ of snch company: provided however, that 
the hoard of public works may grant such company, in any spécial case, permis- 
sion to hâve its télégraphie offices at a distance from each other greater than 
ten but not more than fifteen miles. It shall be the duty of every such operator 
to telegraph the arrivai and departure of every train so soon as it shall leave 
the dépôt or station, to the train dispatcher or person regulating the running of 
trains, and if there be no such person, then to the nearest télégraphie office in the 
direction in which the train is going. The person receiving the telegram shall 
forthwith give such order or notification by telegraph as may be necessary to 
prevent any collision of trains. Every railroad company failing to comply with 
this section shall be fined not less than fifty noi more, than five bnndred dollars 
for each offence, and any such failure for three months shall be deemed a sep- 
arate ofïenee. 

"Sec. 1258. To Enclose Roadbeds with Pences; Cattle Guards. — Every such 
company shall cause to be erected along its line and on both s^des of its roadbed, 
78 F.— 7 
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throngh ail enclosed lands or lots, lawful fences as defined in section two thousand 
and thirty-eight, whicli may be made of timbor or wire, or of both, and shall 
keep the same in proper repair, and with wbich the owners of adjoining lands 
may connect their fences at such places as tbey may deem proper. In erecting 
Buch fences the company shal! not obstruct any private crossing, but on each 
Bide thereof, across its roadbed, shall construct and keep in good order, suflicient 
cattle guards with which its fences shall be connected. Such cattle guards may 
be dispensed with by consent of the owners of such private crossiugs, the com- 
pany, in lieu of cattle guards, erecting and keeping in good order sufflcient gâtes. 

"Sec. 1259. Qualification of Preceding Section.— The preceding section, so far 
as it relates to fencing, shall not apply to any part of a railroad located withiu 
the corporate limits of a city or towu, nor withiu an unincorporated town for 
the distance of one-quarter of a mile either way from the company\s dépôt, nor 
to any part of a railroad at a place where there is a eut or embankmeut with 
Bides sulBciently steep to prevent the passage of stock at such place; nor shall 
it apply to a company which bas compensated the owner for makiug and keeping 
in repair the necessary fencing, but the burden of proving such coînpensation 
shall be on the company, and no report of any commissioners shall be receired 
as proof thereof unless it shall plainly appear on the face of the report, or from 
other évidence in connection therewith, that an estimate was made by such com- 
missioners for the fencing and the expense for the same entered iuto and con- 
stituted a part of the damages reported and actually paid. 

"Sec. 1260. When Oompanies not Liable for In.iuries. — No railroad company 
shall be liable for any injury to any persoii or property on such part of its track 
as may be enclosed according to the provisions of this chapter, unless it be made 
to appear that the person or property was thereon by express permission of the 
company, or through the négligence of its employées, agents, or servants; or un- 
less the injury be wiUful or the resuit of gross négligence on the part of the com- 
pany, its servants, agents, or employées. 

"Sec. 1261. When Unnecessary to Prove Négligence of Company. — In any ac- 
tion or suit against a railroad company for injury to any property on any part 
of its track not enclosed according to the provisions of this chapter, it shall not 
be necessary for the claimant to show that the injury was caused by the négligence 
of the company, its employées, agents, or servants. 

"Sec. 1262. Construction of, Oattle-Guards.— It shall be the duty of every rail- 
road company, whose road passes through any enclosed lands in this .state, to 
construct and keep in good order, cattle-guards sufficient to prevent the passage of 
stock of every kind over such land, at any point where a fence may be necessary 
or proper, whether it be a division fence between contiguous farms or between 
différent parcels or tracts belonging to the same person, or a fence along a publie 
highway. Such cattle-guards shall be constructed on request of the land owuer, 
in writing, made to any sectio.i master or employée of the company having charge 
or supervision of the road at that point. If the company refuse or fail, for ten 
days after such request, to construct the cattle-guard at the place designated, the 
owner having given ten dàys' notice in writing to such section-master or em- 
ployée, may apply to the county court of such county for the appointment of 
three disinterested freeholders, whose duty it shall be to go on the land and dé- 
termine whether the proposed cattle-guard shah be constructed. ïheir décision 
shall be in writing, and shall be forthwith returned to and flled in the clerk's office 
of the county court of such county. If such décision be that the cattle-guard 
ought to be constructed, the company shall withiu twenty days thereafter con- 
struct the same. Upon its failure so to do, it shall pay the land owner live dol- 
lars for every day of such failure. 

"Sec. 1263. ïheir Discontinuance.— Every railroad company after erecting the 
fences mentioned in section twelve hundred and fifty-eight may discontinue ail 
cattle-guards enclosed by such fences, except such as are provided for in sections 
twelve hundred and fifty-eight and twelve hundred and sixty-two, and in lieu 
thereof the owners of contiguous lands may connect their fences with those of 
the company at such place or places as they may désire. 

"Sec. 1264. Spark-Arresters. — No railroad company doing business in this state 
shall run on its road any locomotive not having an approved spark-arrester. Ev- 
ery company violating the provisions of this section shall be fined ten dollars for 
each offence, and each day of running such locomotive shall be deemed a sepa- 
rate ofCence." 
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The plaintiff in error insista that, under this législation, a rail- 
l'oad Company in Virginia, if it tas failed to hâve its roadbed f enced 
as required therein, is liable to one of its employés for an injury 
done him, conséquent upon such failure to fence; while the de- 
fendants in error contend that, under said Siections, a railroad Com- 
pany is only liable for damages done to stock, caused by the 
faihire of the railroad company to fence the roadbed along its Une, 
where the same runs throngh inclosed lands and lots, and that the 
company is not under such circumstances liable for injuries done to 
employés or other such persons, because of such failure to fence. 
Plaintiff in error claims that the législation in question wais enacted 
with the object of protecting passengers and employés on the trains 
of railroad oompanies, as well as for the purpose of providing com- 
pensation to the owners for damages to their stock caused by such 
railroad companies, because of their failure to erect and keep in 
repair the fences required thereby. 

In the flrst place, it will be conceded that, prior to the passage 
of the législation quoted, railroad companies in Virginia were not 
required to fence their roadbeds, and that at common law such 
companies are not bound to provide fences for the purpose of keep- 
ing stock off of their tracks, and also that, as at common lav? the 
owner of animais is bound to restrain them, railroad companies 
owe no duty to such owners when their stock strays upon the tracks 
of such companies, except to use ordinary or reasonable care to 
avoid injury to said stock after the employés of the company hâve 
discovered, or by the use of reasonable diligence could hâve dig- 
covered, the same upon or near the tracks of the company. Whart. 
Neg. § 886; Railway Oo. v. Elledge, 1 C. C. A. 295, 49 Fed. 356; 
Cooley, Torts, 654, and cases cited; Shear. & E. Neg. § 315; Ward v. 
Railroad Co., 4 Fed. 862. 

Before this law was passed, railroad companies were liable, as 
Ihey are now, to passengers whom they had agreed for hire to safely 
transport, for any injury occasioned by the négligence or want of 
ordinary care on the part of the servants of said oompanies; and 
they were then, and are now, independent of such législation, lia- 
ble to their employés for iujuries occasioned by such négligence, 
as to whieh such servant had not contributed, save only such risks 
as are incident to and were assiumed by such employé at the time 
of his employment. What additional remedy, if any, is given by 
this stature to the passenger or employé upon the railroad trains 
in Virginia, on account of injuries caused by the failure of the rail- 
road company to fence its roadbed? We are unable to flnd any. 
Ho far as the owner of the stock is concei'ned, the remedy is plain 
and adéquate. Had the législature intended to provide an addi- 
tional liability on railroad companies, for injuries to persons, 
brought about by the failure of such companies to construct fences 
at the places designated in said statute, it would certainly, ooncem- 
ing a matter of such universal importance, hâve used apt and un- 
equivocal language. Indeed, we think it quite clear from a care- 
ful study of the législation in question — from an examination of 
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the originaJ act, its title, and the récitals in the ârst section thereof, 
in the nature of a preamble — ^that the législature did not intend to 
make any change of the common law, other than that relating to 
the oompensation to the owners of the stock killed or injured on 
the tracks of railroads, not fenced as required by said statute; and, 
to hold otherwise, we must give to the words used a meaning quite 
différent from that usually accorded them. It is évident that the 
raiiroad company is only required to fence along its line when the 
same passes through incloised land, dividing it, and leaving part of 
such land of one owner on both sides of the roadbed. In such 
cases, the owner having already inclosed his land by lawful fences 
around its exterior limits, and flnding his property, by virtue of the 
roadbed, virtually thrown open to the commons, his stock liable to 
stray away or be injured, or the stock of others to enter upon his 
premises and do him damage, the législature says to him that the 
raiiroad company shall erect and keep in repair lawful fences along 
its line through his land, except that it shall not be required so to 
do along that part of its road located within the corporate limiis 
of a city or town, nor within an unincorporated town for the dis- 
tance of one-quarter of a mile either way from the company's dépôt, 
nor at a place where there is a eut or embankment with sides suifi- 
ciently steep to prevent the passage of stock, nor at any place if the 
company has compensated the owner of the adjoining inclosed land, 
through which the raiiroad runs, for making and keeping in repair 
said fencing. And so it follows, as we understand the said stat- 
ute, that a raiiroad company can fully comply with the law, and 
yet, in fact, not construct a single panel of fence along its entire 
line. Surely, this could not be if the législative intent was to pro- 
tect the public, the passenger, and employé, as well as to guard 
the stock and property on the inclosed land through which the road 
passes. If the public and those on the trains — passengers and oth- 
ers — were to hâve additional safety provided for it and them by the 
enactment, why was it that the fencing was not required along the 
entire line? Why was one mile of the line to be fenced, provided 
the owner of the land through which it passed did not contract to 
dispense with it, and the next 10 miles permitted to be without a 
fence, for the reason that the land through which such part of the 
line passed was not inclosed? The inference is quite irrésistible 
that the législative mind was not considering the gênerai public, and 
that it did not contemplate greater safety for passengers and em- 
ployés. If the législative intent was to change the common law in 
the manner referred to, as claimed by the plaintiff in error, the lan- 
guage employed was extremely unfortunate, and the actual resuit 
attained the most lamentable failure that has corne to our attention 
in the history of législative effort. 

The décisions of other courts hâve been cited by counsel for plain- 
tiff in error, which are seemingly in conflict with the conclusion we 
hâve reached, but, in fact, they are not, as a close examination of 
the same will demonstrate: Dickson v. Rail way Oo., 124 Mo. 140, 
27 S. W. 476; Donnegan v. Erhardt, 119 N. Y. 468, 23 N. E. 1051; 
Brigga v. Raiiroad Co., 111 Mo. 173, 20 S. W. 32. The Missouri and 
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New York statutes are radically différent from the Virginia law 
now under considération, and tlie courts of last resort in those states 
hâve lield that it is the absolute and unqualified duty of railroad 
companies under said acts to fence the eûtire line of their roads. 
The otlier cases cited by the plaintifE in error refer to local statutes 
containing provisions not found in the sections of the Virginia Code 
that we hâve just passed upon, and consequently they can hâve but 
little weight as authority in disposing of questions raised by this 
writ of error. 

We conclude that the instruction complained of, so far as the in- 
terests of the plaintiff's intestate were concemed, as an employé of 
the défendants in error, correctly interpreted to the jury the légis- 
lation to which it referred, and that the court below did not err in 
giving it. The rights of the deceased employé were duly guarded, 
and ail matters pertaining to the négligence of the défendants, on 
ail other grounds than the failure to fence, were still left ïor the 
considération and détermination of the jury. The irrelevajit mat- 
ter in said instruction contained was in part eliminated by the in- 
struction afterwards given (as No. 4), in giving which it follows as 
a matter of course from what we hâve said that the court below did 
not err. 

Deeiding the questions raised by the assignments of error so far 
considered as we hâve, it becomes unnecessary, and, as the case is 
not to go back to the court below for a retrial, also improper, for us 
to dispose of the other points discussed by counsel, referring to the 
question, of boundary, inclosure, and contributory négligence. We 
should not pass upon the law relating to the risks assumed by the 
plaintiff in error's intestate when he accepted employment of the de- 
fendants below, for the reason that neither the case made by the 
déclaration, nor the points suggested by the assignments in error, 
will justify us in doing so, although counsel deemed it proper to 
argue the same. We must confine ourselves to the case as made by 
the pleadings, and disclosed by the record. In any view of the case 
justified by the évidence (ail of which we hâve carefully considered), 
in connection with the instructions given and refused, and with réf- 
érence to the pleadings, we fail to see that the plaintiff below has 
been prejudiced in any manner by the judgment complained of. In 
our opinion, a peremptory instruction by the court, directing a ver- 
dict for the défendants below, would, at least, not hâve been im- 
proper. We find no error, and the judgment is afQrmed. 



BTJRNHAM et al. v. NOETH CHICAGO ST. RY. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 18, 1897.) 

No. 349. 

Triai, to the Court — Aoreed Statemest— Judgmekt— Review on Error. 

When a case is submitted upon a stipulation as to facts, which is mainly a 
statement of évidence, and not of the ultimate or issuable facts, and the court 
thereupon makes neither a gênerai finding nor a spécial fînding of facts, but 
merely finds that the facts are as set forth in the agreed statement, a judg- 
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ment rendered thereon is inTalid; nor ean' the appellate court, In reviewing 
such judgment, draw the inference of fact from the admitted eTidence, how- 
ever plain such inference may be. 

In Error to the Circuit Court of the United States for the North 
ern Division of the Northern District of Illinois. 

Norman Williams, Charles S. Holt, and Arthur D. Wheeler, for 
plaintiffs in error. 
John A. Rose, for défendant in error. 

Before WOODS, JENKENS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. The action in this case is in assumpsit; 
the plea, nonassumj)sit. The spécial count in the déclaration 
charges that at the request of the défendant in error, the North 
Chicago Street-Railway Company, the plaintiffs in error construct- 
ed, and delivered in Chicago, a steam tramway motor, upon the 
promise of the défendant to pay therefor, when requested, a sum 
equal to the cost of construction, estimated at the regular rate 
charged by the plaintiffs for similar work, and that on that basis 
the machine was worth, and did actually cost, flO,000. A docket 
entry shows that, the cause coming on to be heard, the parties, by 
written stipulation, waived the jury, and submitted the cause for 
trial by the court "as a case stated upon an agreed statement of 
facts, which statement and stipulation are as follows." The stip- 
ulation set ont is not in exact accord with the entry. It is "that 
a jury shall be, and is hereby, waived, and said cause submitted 
to the court for trial upon the foregoing statement of facts," and 
that "for the purpose of said trial the said statement shall be con- 
sidered by the court to be in évidence, and as absolutely true." 
Another entry states that "the court, having considered, and being 
now fully advised, flnds the défendant not guilty"; but, as such 
a finding is not responsive to the issue in assumpsit, it may be dis- 
regarded. It is shown by a bill of exceptions, in. which the agreed 
statement of facts is set ont, that the court, after hearing counsel, 
declared certain propositions of law, and refused others, which, 
in the view we take of the case, need not be staited, except the fol- 
lowing: "The court further flnds and holds the facts to be those 
set forth in the agreed statement thereof flled herein, and shown 
above, upon which agreed statement trial was had"; "and there- 
upon the court ruled that, upon the agreed facts in the case stated, 
the plaintiffs were not entitled to judgment against the défend- 
ants"; and "that the défendant was entitled, in law, upon said 
agreed facts in the case stated, to a judgment against the plain- 
tiffs for its cost in the case incurred." Judgment to that effect was 
entered. 

The assignment of error contains numerous spécifications, the 
last of which only, that the court erred in giving judgment for the 
défendant, need be considered. It is évident that the case was 
submitted and tried upon a mistaken view of the so-called state- 
ment of facts, which in the main is a statement of évidence, and 
not of the ultimate or issuable facts. An agreed statement of facts, 
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it is well settled, may "b« taken as the équivalent of a spécial find- 
ing of facts," presenting for review on writ of error only ques- 
tions of law; but manifestly it is necessary that the ultimate facts 
be stated, and not évidence, merely, from which the facts to be 
established may be inferable. Supervisors v. Kennicott, 103 U. 
S. 554; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481; Distilling 
& Cattle-Feeding Co. v. Gottschalk Co., 24 U. S. App. 638, 13 G. 
0. A. 618, and 66 Fed. 609. The motor which the plaintiffs made 
for the défendant, it is admitted, was not constructed, in ail respects, 
in conformity with the model agreed upon; but on behalf of the 
plaintiffs it is contended that the défendant, by the use made of 
the motor after delivery, and by déclarations of intention in that 
respect, had elected to keep the motor, and that such élection is de- 
ducible from the agreed statement as a conclusion of law. But 
the question, in our opinion, remains one of fact, or perhaps of 
mixed law and fact, in respect to which, as it is presented hère, 
it is not compétent for the court to déclare a légal conclusion, 
strongly évident as, upon the facts and circumstances stated, the 
inference of fact may be deemed to be. It follows that the Judg- 
ment rendered is invalid. It is supported neither by a gênerai flnd- 
ing appropriate to the issue, nor by spécial finding, nor by an 
agreed statement of facts which eau be regarded as équivalent to 
a spécial finding. The agreed statement probably contains suffl- 
cient évidence to enable a trial court to détermine the disputed 
questions between the parties, either by a gênerai or a spécial find- 
ing, but the finding that the facts are as set forth in the agreed 
statement is neither the one nor the other. The statement being 
one of évidence, the finding does not make it a statement of facts. 
To what estent, upon another trial, the parties shall be bound by 
the agreement as a statement of évidence, if that becomes a mat- 
ter of dispute, will be a question for the circuit court. The judg- 
ment is reversed, and the case remanded, with direction to grant 
a new trial. 



UNITED STATES v. FERGUSON. 
(Circuit Court of Appeals, Second (Mrcuit. January 13, 1897.) 

1. MoNET Wronofoi.lt Retained bt Fédéral OrncER — Claim aqainst United 

States— Stathte. 

Money taken from one arrested for lareeny from a post ofiBee was retained 
by the inspecter under the erroneous supposition that it was the money stolen. 
Beld, that au order by the prisoner to the inspecter to pay it to a third person 
was not an assignment of a claim against the United States, within Rev. St. 
§ 3477, requiring such assignments to be made in the présence of witnesses, 
and after the allowance of the claim. 

2. Same — RiOHT OF Action— AssiONMENT cf. 

A written order to an officer to pay to a third party money belonging to the 
drawer, but retained by the officer without authority, is an assignment of the 
right of action to recover It. 

8. Review on Appeal— Findisgs op Faot. 

Findings of fact will not be reviewed where the eyidence is not in the 
record. 
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4. SaME— ASSiaNMENTS OP ErROK— SnPFICIENCT. 

General assignmenta that the court erred in rendering judgment against the 
défendant, and in not rendering judgment in his favor, cannot be considered. 

In Error to the District Court of the United States for the Northern 
District of New York. 

Action by Frank C. Ferguson against the United States. Judg- 
ment for plaintiff (64 Fed. 88), and défendant appeals. 

Wm. A. Poucher, U. S. Atty. 

Ford & Ferguson, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The plaintiff in error was the défend- 
ant in the court below, and seeks to review a judgment for the 
plaintiff in a suit brought pursuant to the provisions of the act of 
congress of March 3, 1887, entitled, "An act to provide for the bring- 
ing of suits against the government of the United States." Con- 
formably with section 7 of the act, the court below made and ûled 
a written opinion setting forth the spécifie flndings of fact and the 
conclusions of law involved in the case. There is no bill of excep- 
tions, and none of the évidence or rulings of the court upon the trial 
are before us. The assignments of error are eight in number. 

The suit was brought to recover a small sum of money ($50.60) in 
the possession of the government, which had been received by the 
postmaster gênerai of the United States from a post-office inspecter. 
It appears from the Undings of fact that the post-office inspector 
received the money, and afterwards forwarded it to the postmaster 
gênerai, under the following circumstances: One Atwood had 
burglariously entered a post office and stolen postage stamps of the 
value of 1320.61, and money to the amount of |50.60, belonging to 
the government. He was arrested the next day, and postage stamps 
of the value of $127.30, and |113.96 in money, were found upon his 
person. The stamps and money were turned over by the arresting 
ofificers to the post-office inspector in charge of the case. The in- 
spector, apparently assuming that the money found upon Atwood's 
person was, to the extent of $50.60, the stolen money, kept that 
amount in his possession pending the trial of Atwood. In fact, it 
was not the stolen money, or the proceeds of the stolen postage 
stamps. The plaintiff, a lawyer, was retained by Atwood to défend 
him upon the trial, and Atwood gave hira a -written order, directed to 
the inspector, for the payment of the $50.60 in the hands of the in- 
spector. The plaintiff presented this order to the inspector, but the 
latter refused to pay over the money. Thereafter Atwood was con- 
victed of the burglary, and the inspector transmitted the money 
to the postmaster gênerai. As a conclusion of law, the court found 
that the plaintiff was entitled to judgment for the sura of $50.60, 
and interest thereon from the time of the demand and refusai. 

The flrst and second assignments of error allège that the court 
erred in not finding that there was no légal and valid assignment 
of the money from Atwood to the plaintiiï. It is argued in sup- 
port of thèse assignments of error that the order given by Atwood 
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to the plaintiff was an assignment of a claim against the United 
States, and void by force of section 3477 of tlie Eevised Statutes, 
which enacts tliat "ail transfers and assignments made of any claim 
upon the United States * • ♦ ghall be absolutely null and 
void unless they are freely made and executed in the présence of at 
least two attesting witnesses, after the allowance of such a claim, 
the ascertainment of the amount due and the issuing of a warrant 
for the payment thereof." The obvions answer to this contention 
is that, vi'hen the money in the hands of the inspecter was trans- 
ferred by Atwood to the plaintiff, there was no claim against the 
United States. As was said in Hobbs v. McLean, 117 U. S. 567, 
(; Sup. et. 870, the section "only refers to claims against the United 
States which can be presented by the claimant to some department 
or offlcer of the United States for payment, or may be prosecuted 
in the court of claims. The section simply forbids the assignment 
of such claims before their allowance." At the time when the order 
was given the inspector had no authority, under the laws of the 
United States, or no color of authority, to take into his possession 
and assume to retain money belonging to Atwood, even though At- 
wood had stolen an équivalent sum of government moneys from a 
post ofiice. It is not pretended that any statute, or any régulation 
of the postmaster gênerai made pursuant to a statute, could sanc- 
tion a transaction of that kind. So long as the money was in the 
hands of the inspector, or of his superior offlcer, the postmaster gên- 
erai, there was no claim against the United States, and only one 
against the officers of the government, who had transcended their 
authority, and made themselves individnally liable for the consé- 
quences. No claim accrued against the government until it rati- 
fied the acts of thèse officers by receiving and retaining the money 
which had been taken from Atwood. Until then, the government 
could hâve repudiated their acts, and there would not hâve been 
the slightest foundation for an action against it. The order given 
by Atwood to the plaintiff, being for money then in the adverse pos- 
session of another, was but a transfer of a chose in action. It, how- 
ever, operated as an assignment of his cause of action for the recov- 
ery of the money. Hall v. Robinson, 2 N. Y. 293; Waldron v. 
Willard, 17 N. Y. 467; Sherman v. Elder, 24 K Y. 381. It is now 
generally the doctrine in this country that a cause of action for a 
ccnversion is assignable. See 2 Am. & Eng. Eue. Law (2d Ed.) p. 
1021. 

The third, fourth, fifth, and sixth assignments of error impugn 
some of the flndings of f act made by the court. There being no bill 
of exceptions, we can only review errors apparent upon the record. 
As the évidence upon the trial is not before us, thèse findings can- 
not be reviewed. 

The seventh assignment allèges as error that the court erred in 
rendering a judgment against the défendant; and the eighth, that 
the court erred in not rendering a judgment in favor of the défendant. 
Thèse assignments do not comply with the rules, as they fail to point 
out any parti cular error asserted and intended to be urged. Whether 
they mean that a wrong resuit was reached because the facts were 
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erroneously decided, or because the court erred in applying the law 
to the facts, can only be conjectured. Grape Creek Goal Co. v. 
Farmers' Loan & Trust Co., 12 0. C. A. 350, 63 Fed. 891; Oswego 
Tp. V. Travelers' Ins. Ce, 17 C. C. A. 77, 70 Fed. 225; Doe v. Mining 
Co., 17 C. C. A. 190, 70 Fed. 455. As was said by the circuit court 
of appeals for the Serenth circuit in the flrst of thèse cases, "an as- 
signaient of error caunot be good if it is necessary to look beyond 
its terms to the brief for a spécifie statement of the question to be 
presented." The court, at its option, may notice a plain error not 
assigned. A careful examination of the brief which has been sub- 
mitted for the plaintiff in error fails to disclose any such error. 
The judgment should be afïirmed. 



PEENTICB et al. v. UNITED STATES & O. A. S. S. OO. (t^yo casos). 

(District Court, S. D. New ïork. January 16, 1897.) 

Pbaotice— Gabxishee — Stock Subsckiption— Tuaxsfek fkom Defunct Compan't. 

In an action against a defunct company, a debtor to tlie défendant iipon a 
stock-subscription note, was garnislieed. In reply to interrogatories he stated 
that a considérable suin was still owing by him on the note, but that the note 
had been transferred by the défendant company to a new company that 
took its assets. The garnishee was président of the defunct company. Upon 
motion that the garnishee be required to pay into court the unpaid amount of 
the note, or for other relief: Ilehl, that the transfer by the defunct company 
was apparently void as against its creditors, and that the garnishee should 
pay the balance remaining due on the note, uniess he elected to take a réf- 
érence, on giving security for costs, to take further proofs of the facts, with 
further process and notice to the new company holding the note to appear 
thereon. 

This was a libel in personam by Thomas Prentice and others, own- 
ers of the steamship Burnley, against the United States & Central 
American Steamship Company, respondent, and C. Robinson Grig^cr» 
and George F. Shaver, as garnishees; aiso, a libel by the same parties 
as owuers of the steamship Arecuna against the same respondents. 
This hearing was upon a motion to compel the garnishee to pay 
into court the balance due on a certain note, or for other relief. 

Convers & Kirlin and Mr. Green, for libelants. 
Francis E. Burrows and E. H. Benn, for garnishee. 

BROWN, District Judge. The answers of the garnishee show 
that he admits owing the money upon a subscription for the défend- 
ant company's stock ; but he avers that his debt is represented by a 
stock note given to the défendant company, payable ten days after 
demand, which the défendant company, about May 6, 1893, indorsed 
or transferred to the Central American Steamship Company, another 
corporation, in which the défendant company practically became 
merged. The garnishee was the président of the défendant com- 
pany now defunct, ail whose assets were transferred to the American 
Steamship Company. 

This transfer of assets, including the garnishee's note, was evi- 
dently void as against existing creditors, among whom were the 
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libelants. They hâve a rigM to foUow the assets transferred so far 
as tàey can be identifled. Where such facts clearly appear upon tlie 
face of the gamishee's return, the authorities seem to support the 
right of the court to order payment by the garnishee. As, however, 
there may be some additional proofs affecting this right, I shall di- 
rect that a référence be taken to ascertain and report thereon, provid- 
ed the garnishee within five days elect to enter an order therefor 
and file stipulation for costs. Further process of attachment may 
be issued if desired against the Central American Steamship Com- 
pany, the alleged holder of the note, and a citation to appear upon 
such référence. Unless the above order be applied for by the 
garnishee, and security given within ûve days, an order may be 
entered for payment by the garnishee of the sum due upon the note, 
the same being less than the libelants' claim. 



In re GROSS. 
(Circuit Court, E. D. Louisiana. January 12, 1897.) 

1. SuBPŒNAS IN Pension Cases— Constitutionai, Law. 

The act of .Tuly 25, 1882 (22 Stat. 174), authorlzing judges and clerlis of United 
States courts to issue subpœnas, upon the application of the commissioner of 
pensions, for the ex.amination of witnesses concerning pension claims, is con- 
stitutional, and under it the courts may compel witnesees to appear and testily 
before the officers mentioned in the act, on the subject of pension claims. Com 
merce Commission v. Brimson, 14 Sup. Ct. 1125, 154 U. S. 447, followed. 

2. Samij:. 

While the investigations under said act need not be confined strictly to tlic 
merits of pension claims, yet they must be upon the subject of pension claims; 
and a subpœna issued under the act should be drawn with such ceitainty ami 
précision as to show that it is within the act, and to identify the pension claioi 
in which the testimony is required. 

Benj. Armbruster, for Josiah Gross. 
D. G. Mellen, Asst. U. S. Atty. 

PARLANGE, District Judge. The clerk of this court received 
the following application: 

"Department of the Interior. Bureau of Pensions. 

"Washington, December 14, 1896. 
"To Any Judge or Clerk of Any Court of the United States Having Jurisdic- 
tion— Sir: In pursuance of sections 184, 185, and 186 of the ReTised Statutes, and 
the act of July 25, 1882, I hâve the honor to request that a subpœna may issue, 
commandlng Josiah Gross, of New Orléans, La., to appear at the time and place 
named therein, and make true answers to such written interrogatories and cross- 
interrogatories as may be submitted to him by Mr. J. F. Fitzpatrick, a spécial 
examiner of this bureau, and be orally examined and cross-examined on the mat- 
ter of certain charges made against him in connection with his prosecution of 
claims before the pension bureau. 

"Very respectfully, D. I. Murphy, Commissioner." 

The clerk issued a subpœna to Josiah Gross, commanding him to 
appear before William Wright, United States commissioner for this 
court, to testify "in the matter of the pension claims of Celestine 
Washington, No. 641,346, and others." Gross appeared before Com- 
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mîssîoner Wright, and was there asked wliether he had signed any 
of the papers in the pension case of one Samuel Arsenaux. He "re- 
fused to answer. He was then asked whether he had signed any 
of the papers in the case of Gelestine Washington. He again re- 
fused to answer. The district attorney then proceeded by rule in 
this court, and asked that Gross show cause why he should not 
answer the interrogatories, or be held in contempt of this court. 

I understand Gross' objections to be: (1) That the act of July 
25, 1882 (22 Stat. 174), is unconstitutional, for the reason that con- 
gress has no authority to employ the courts to obtain évidence for 
the executive departments ; (2) that, even if the act is constitu- 
tional, the testimony which may be required under it must be con- 
flned to the "merits" of pension claims, and that the questions pro- 
pounded to him did not concem the "merits" of the claims. He 
urges that their sole purpose was to discover whether any relation 
or connection existed between him and certain pension attorneys, 
with a view to the disbarment of those attorneys. I do not under- 
stand respondent to plead that his answers would incriminate him. 
On the contrary, he states in his brief that he has nothing to con- 
ceal. Therefore, the question whether a witness eau be compelled 
to incriminate himself in proceedings under section 184 et seq., 
Rev. St., and the act of July 25, 1882, is not before me. 

Section 184, Rev. St., reads as follows: 

"Sec. 184. Any head of a department in which a daim against the United 
States is properiy pending, may apply to any judge or clerk of any court of the 
United States, in any state, district or territory, to issue a subpœna for a wit- 
ness being within the jurisdiction of the court, to appear at a time and place in 
the subpœna stated, before any ofBcer authorized to take dépositions to be used in 
the courts, of the United States, there to give full and true answers to such writ- 
ten interrogatories and cross-interrogatories as may be submitted with the appli- 
cation, or to be orally examined and cross-examined upon the subject of such 
olaim." 

Section 3 of the act of July 23, 1882 (22 Stat. 174), reads as fol- 
lows: 

"That in addition to the authority conferred by section one hundred and eighty 
four, title four of the Kevised Statutes, any judge or clerk of any court of the 
United States, in any state, district or territory, ghaJl hâve power, upon the appli- 
cation of the commissioner of pensions, to issue a subpœna for a witness, being 
within the jurisdiction of such court, to appear, at a time and place in the subpœna 
stated, before any officer authorized to take dépositions to be used in the courts 
of the United States, or before any officer, clerk, or person from the pension bureau 
designated or detailed to investigate or examine into the merits of any pension 
claim and authorized by law to adminlster oaths and take affidavits in such in- 
vestigation or examination, there to give full and true answers to such written 
interrogatories and cross interrogatories as may be propounded, or to be orally ex- 
amined and cross examined upon the subject of such claims." 

Judge Benedict, in Re McLean, 37 Fed. 648, held the act of July 
25, 1882, to be null, substantially on the ground that the fédéral 
courts could subpœna witnesses only in cases pending in those 
courts; that the investigations contemplated by the act of July 
25, 1882, were not cases in the courts, and that congress could not 
permit the judicial power to be invoked in aid of an executive ex- 
amination before an executive department. Judge Benedict cited 
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In re Railway Commission, 32 Fed. 241, in wliicli Justice Field 
had held substantially that the judicial power of the United States 
is limited to "cases" in the courts, and that congress cannot make 
the courts its instruments in conducting mère législative examina- 
tiens. Subsequently, Judge Gresham held, in Re Interstate Com- 
merce Commission, 53 Fed. 476, that so much of the interstate com- 
merce act as authorized circuit courts to enforce suhpœnas issued 
by the commission was unconstitutional. But Judge Gresham's 
décision was reversed by the suprême court (Commerce Commission 
V. Brimson, 154 U. S. 447, 14 Sup. Ct. 1125), the court holding 
that the application of the commission to the circuit court to en- 
force obédience to its subpœnas was a "case" to which the judi- 
cial power of the United States extended. The principles upon 
which the décision in the Brimson Case is grounded are plainly appli- 
cable to the act of July 25, 1882, which is now bef ore me. There can 
be no diflferentiation between the power of the courts to enforce the 
subpœnas issued by the interstate commerce commission and their 
power to enforce the subpœnas applied for by the pension bureau. 
It is plain to me, in the light of the Brimson Case, that the act 
of July 26, 1882, is constitutional, and that under it the courts 
may compel witnesses to appear and testify before the offlcers men- 
tioned in the act, on the subject of pension claims. I repeat that 
the question whether witnesses can be compelled to incriminate 
themselves under the act of July 25, 1882, when their only protec- 
tion in so doing would be section 860, Rct. St., is not now before me 
for décision. 

Eespondent's objection that the investigations under the act of 
July 25, 1882, must be conflned to the "merits" of pension claims, is 
not borne out by that statute. It is noticeable, however, that both 
section 184, Eev. St., and the act of July 26, 1882, provide only for 
investigations "upon the subject" of the claims. While this lan- 
guage is not as restrictive as respondent contends, yet it is clear that 
congress intended to limit the scope of the investigations, and that 
an examination which would not be "upon the subject" of a pension 
claim would not be within the purview of the act. It seems to me 
that the application for a subpœna under the act should be drawn 
wàth reasonable certainty and précision, so that it should clearly ap- 
pear upon its face to be in accordance with the act, and the pension 
claims in which the testimony is required should be reasonably identi- 
fied. The application in this matter does not require the teStimony 
of the respondent on the subject of any pension claim, nor does it 
mention any spécial pension claim concerning which he is to testify. 
But upon its face it déclares that his testimony is required "on the 
matter of certain charges made against him in connection with his 
prosecution of claims before the pension bureau." On its face, 
then, the application shows that the primary subject of the inves- 
tigation is not a pension claim, but certain charges of maJpractice 
before the pension bureau. I>oubtless, upon a proper application, the 
pension ofQcers may — pretermitting the question of self-incrimination 
— obtain the testimony of witnesses under the act of July 25, 1882, a& 
to ail their acts alïecting the claim in a pension case, and in tiiat 



110 78 FEDEBAL REPORTER. 

way the pension officers may ascertain whetlier malpractice aflect- 
ing the claim has been committed. But it seems to me this ahould 
be doue as an incident to an investigation having primarily in view 
the "subject" of the claim. The application, in such a matter aa 
this, may be considered as the foundation of the proceeding, and 
the subpœna issued under it should follow the requirement of the 
application. It is noticeable that, while the application in this 
matter requires respondent's testimony "on the matter of certain 
charges made against him in connection with his prosecution of 
claims before the pension bureau," the subpœna requires respondent 
to testify "in the matter of the pension claim of Celestine Washing- 
ton, No. 641,346, and others." For aught that appears, the subpœna 
is not the one applied for by the commissioner of pensions. There 
is nothing of record to connect the subpœna with the application. 
How and from whom information was had as to the requirement 
of respondent's testimony in the cases of "Celestine Washington and 
others" does not appear; and it is not clalmed that any one had 
the power to explain, modify, or supplément the application of the 
commissioner of pensions. 

While I am clear that the act of July 25, 1882, is constitutional, 
I am equally clear that its provisions should be followed with rea- 
sonable strictness, and that, through failure to do so in this mat- 
ter, the application and the warrant before me are yoid, and the 
respondent should be discharged from the rule. 



UNITED STATES v. BTJFFALO NATTJRAL GAS FUEL CO. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

L CnsTOMS DuTi ES— Construction op Laws— Words of Classification. 

In tariff laws, words of classification are, in gênerai, to be constmed elther 
in tlieir common or their commercial meaning, aa opposed to their scientlfic 
or teclinical sensé. 
Il Same— Classification— Naturai. Gas. 

Natural gas was exempt from duty under paragraph 651 of the act of 1890, 
as a crude minerai, and was not dutiable under section 4, as a "raw or nn- 
mannfactured article not enumerated." 73 ï^ed. 191, aflarmed. 

This is an appeal from a décision of the circuit court for the 
Northern district of New York (73 Fed. 191) affirming a décision of 
the board of gênerai appraisers which reversed the décision of the 
oollector of the port of New York assessing a rate of duty upon 
natural gas. The gas, which is obtained by boring into the ground, 
comes from Shirkstown, in the dominion of Canada, about 12 miles 
from Buffalo. It is conveyed, through pipes, to and across the 
Niagara river, and is thus imported into the city of Buffalo, and 
there used in the same form in which it is taken from the earth. 
The importation in question was on August 1 and 4 and November 
21, 1891. 

Edward B. Whitney, Asst. Atty. Gen., and Wm. A. Poucher, for 
appellant. 
Herbert P. Bissell, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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LACOMBE, Circuit Judge. Tlie iariff act in force at the date of 
this importation was what is linown as the "McKinley Act," and 
was passed October 1, 1890. Prior to its passage natural gas had 
been obtained from. the earth by boring or drilling in many différent 
localities within the United States, had been bought and sold com- 
mercially, and had gone into use extensively; but, up to October 1, 
1890, none had ever been imported. It is net mentioned by name 
in the tariff act, nor is it speciflcally enumerated therein. The 
oollector assessed it as dutiable at 10 per cent, under section 4 of 
the act, as a "raw or unmanufactured article not enumerated or 
provided for." The importers protested, insisting that it was enu- 
merated in one or other of the two following paragraphs of the 
free list: 

"496. Asphalium and bitumen, crude." 

"651. Minerais, crude, or not advanced in value or condition by refining or 
grinding, or by other processes of manufacture, not specialiy provided for in this 
act." 

The board of gênerai appraisers found that natural gas was a 
crude minerai, and exempt from duty under paragraph 651; and 
the circuit court has sustained that décision. 

Much testimony from scientiiic men, geologists, mineralogists, and 
chemists was introduced upon the hearing before the board. It 
is interesting, but not especially helpful to a détermination of the 
question presented hère. In the "interprétation of the revenue 
laws, words are to be taken in their commonly received and popular 
sensé, or according to their commercial désignation if that differs 
from the ordinarv understanding of the word." Lutz v. Magone, 
153 TJ. S. 105, 14 Sup. Ct. 777. 

In U. S. V. Breed, 1 Sumn. 159, Fed. Cas. No. 14,638, Mr. Justice 
Story, referring to Two Hundred Chests of Tea, 9 Wheat. 430, says: 

"It was there held that, in construing revenue laws, we vrere to consider the 
words, not as used in the scientific or technical sensé, where things are classified 
according to their scientific characters and properties;" and "laws of this sort 
taied things by their common and usual dénominations among the people, and not 
according to their dénominations among naturalists or botanists or men of sci- 
ence." 

Référence may also be had to Robertson v. Salomon, 130 U. S. 
412, 9 Sup. Ot. 559; Nix v. Hedden, 149 U. S. 304, 13 Sup. Ct. 881; 
and Lutz v. Magone, 153 U. S, 105, 14 Sup. Ct. 777. In two of thèse 
cases shelled beans, although shown to be "seeds" in the language 
of botany, and tomatoes, although botanically they were "fruit," 
were both held to be "vegetables," within the meaning of that word 
in the tariff act. In the third case it was held that isaccharine, a 
substance 300 times as sweet as sugar, although scientifically an 
"acid," was not an acid for revenue purposes. 

There is no évidence in the record of any spécial trade meaning 
of the words "crude minerais." We are left, then, to détermine 
the meaning of thèse words from judicial knowledge of the ordinary 
meanings of words of common speech, unless there is sufiScient in 
the record to show that some modification of their ordinary signifi- 
cation was in the mind of congress when it passed the act. If the 
question whether the word "minerais," in ordinary speech, wouid 
include such an article as natural gas, were to be settled solely from 
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référence to the dictionariet,, its solution might not be easy. In 
view, however, of the varions officiai publications by the fédéral 
gOTernment set forth in the record, and which are not intended for 
scholars or scientiflc men, but to give to congress and to the people 
the best knowledge the compilers can, there can be little doubt as 
to what congress understood to be the scope and meaning of the 
words, — a scope and meaning which is within some, at least, of the 
définitions of the lexicographers. 

For several years prior to the passage of the tariff act of 1890 
there has been prepared each year, by the bureau of statistics in the 
treasury department, a so-called "Statistical Abstract of the United 
States." It is prepared under the direction of the secretary of the 
treasury, and contains statistics of finance, coinage, commerce, etc. 
It is printed each year at the government printing office, and trans- 
mitted by the secretary of the treasury to the house of représenta- 
tives. Thèse abstracts each contain tables giving the "qualifies 
and values of minerais produced in the United States" during the 
five or six years immediately preceding the year of publication. 
In the table oontained in the Statistical Abstract of 1888, minerais 
are divided into metallic and nonmetallic. Of the latter class 35 
specirs are enumerated, and the sixth on the list is "natural gas," 
appearing between petroleum and cernent. The same is true of the 
Statistical Abstracts of 1889 and 1890. It thus appears that the 
reports, to which it is to be supposed that congress refers for enlight- 
enment as to the statistics of the products of this country, used 
the Word "minerais" in a sensé broad enough to include natural gas; 
and, if there be any doubt as to the ordinary meaning of that word, 
it is to be presumed that congress, when legislating as to the rates 
of duty to be laid upon the products of other countries, used such 
word with a meaning equally comprehensive. 

We do not undertake in this case to décide whether or not natural 
gas is a "crude bitumen." If it be such, the provisions of para- 
graph 496 would control its classification, being more spécifie than 
those of paragraph 651. Both paragTaphs are in the free list, and, 
since natural gas cornes fairly within the gênerai provision for 
crude minerais, and is therefore free, it is unnecessary now to in- 
quire whether it is also within the more spécifie description "crude 
bitumen," which is also free.. 

The board of gênerai appraisers properly reversed the collector's 
assessment of the article for duty. It is not a "raw or unmanu- 
factured article not enumerated." The décision of the circuit 
court is aftirmed. 

WALLACE, Circuit Judge. I ooncur in an affirmance în this 
case, but not for the reasons given in the prevailing opinion. In 
scientific classification natural gas may be considered a minerai, but 
in the tariiï act the term "minerais" is to be read in its common 
acceptation, in the absence of a différent commercial signification, 
and does not, I think, include a gas, but mçans something which, 
in ordinary parlance, is mined. I think the importation in contro- 
versy should be classified under the provision of the free list which. 
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exempts from duty "asphaltum and bitumen, crude." If it belongs 
there, as this is th.e more spécifie ter m of description, it is excluded 
from the category of "minerais, crude." According to the testi- 
mony in the record, 'T)itmnen" is a generic term, applied to a large 
number (rf natural substances which consist largely or chiefly of 
kydrocarbons. This substance may be gaseous, as natural gas or 
rnarsh gas; fluid, as petroleum or naphtba; viscous, as the semi- 
fluid asphaltum; or solid, as some forms of asphaltum. According 
to McCuUoeh's Commercial Dictionary, bitumen includes a consid- 
érable range of inflammable minerai substances, burning with the 
flames in the open air, which diiïer in consistency from a thin fluid 
to a solid. He says: 

"Near the village of Amiano, in the state of Parma, there exists a spring which 
yields this substance in a suffioient quantity to illuminate the city of Genoa, for 
which purpose it is employed." 



ROUSSEAU V. PEOK et al. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

Patents— ANTICIPATION axd Infkixokmknt— Electkio Ciki'uit Breakeks. 

The Rousseau patent, No. 279,107, for an automatic electric circuit opener 
or "cut-OfE," used chiefly in connection with lighting gas jets, held to be for 
an improvement of a secondary character; and the first claim thereof con- 
strued, and hcld that the form of the complainant's apparatus which was al- 
légea to hâve been infringed, had been anticipated. 66 Fed. 759, aflSrmed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

This was a suit in equity by David Rousseau against John B. Peck 
and Sarah E. Ostrander for alleged infringement of an automatic 
electric circuit opener. The circuit court dismissed the bill, holding 
that the claims of the patent were not infringed, and were apparently 
invalid. 66 Ped. 759. The complainant has appealed. 

Richard N. Dyer, for appellant. 

Edward P. Payson and Edwin H. Brown, for appelleea. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This appeal is from a decree of the 
circuit court for the Eastern district of New York, which dismissed 
a bill in equity founded upon the alleged infringement by the défend- 
ants of claims 1 and 2 of letters patent No. 279,107, dated June 5, 
1883, and issued to David Rousseau, for an automatic circuit opener 
or "cut-off." At the hearing before this court upon the appeal, the 
appellant withdrew from considération the questions relative to 
claim 2. 

The improvement which is shown in the patent was intended to be 
chiefly used in connection with Systems for lighting gas by electricity. 
In thèse Systems the circuit is ordinarily open until it is closed to 
perform each opération, but sometimes it becomes permanently 
closed, when the battery loses its power, is exhausted, and the ap- 
paratus is inoperative. The invention was intended to be an im- 
provement upon the kind of circuit breaker shown in the device, 
78 F.— 8 
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known in the record and in the art of circuit breaking as the "Gib- 
son Cut-Off," which is used by the Holmes Burglar-Âlarm Company, 
and in which, if an abnormal closure of tbe circuit occurs, it remains 
closed until th.e clockwork which opérâtes the circuit breaker has nm 
down. The specificatloii says that the improvement was for the pur- 
pose of preventing the resuit which follows from too long a closure, 
and of "automatically breaking the circuit whenever it becomes 
closed longer than is necessary to operate any of the usual devices 
in circuit." The improvement is described in the last clause of claim 
1, which is as follows: 

"The combination, with an electrie generator and an electrie circuit emanating 
therefrom, of an electro-motive device which is vitalized by the closing of said 
circuit, automatic time mechanism which is started into opération by said eleotro- 
luotiTe device when so vitalized, and an automatic circuit breaker which is op- 
erated by said time mechanism to permpnently brealî said circuit at the expira- 
tion of a predetermined time after the closing of the same, substantially as set 
forth." 

It will be perceived that the iirst four éléments- of the claim are 
of a well-known character, and that the fifth élément is the one of 
novelty. The meaning of this clause of the daim is that the time 
mechanism is to cause the circuit breaker to break the abnormally 
closed circuit when the motor has run, and not until it has run, a 
time after the closing of the circuit, which time was established or 
arrangea beforehand. The distinctive character of the Rousseau 
machine which differentiates it from the Gibson cut-off' is that, "after 
the normal closing of the circuit in lighting the gas, the parts which 
tend towards the permanent opening of the circuit return to their 
original position." In other words, "if the time mechanism does 
not run for the predetermined period, the circuit breaker will be re- 
stored to the starting point." The claim does not, in terms, de- 
scribe this opération. It says that the time kfter the closure of 
the circuit is predetermined, and the uniformity and équality of the 
predetermined periods are found in the claim, if at ail, because the 
description of the mechanism shows that in fact the intervais of time 
become unifoaTn and equal, 

The défenses against the validity of the claim are many, and of a 
serions character. Judge Wheeler was of opinion that the claim 
was faulty because it did not include or describe this distinctive 
improvement, viz.: "The restoration or readjustment of the circuit- 
breaking mechanism after each normal closure of the circuit, and be- 
fore the time mechanism had run the predetermined period"; sec- 
ondly, because it was functional; and, thirdly, that, if the claim was 
for the mechanism of the spécification, it had not been infringed. 
The défendants aiso insisted that the mechanism of the claim had 
been anticipated by devices alleged to hâve been pre-existing. A 
discussion of ail the questions in the case would require an ex- 
penditure of a good deal of time upon a claim which is, at the best, 
of very little value. We shall therefore advert to one cleaiiy- 
sustained défense, which is that the form of the complainant's cir- 
cuit-breaking apparatus which was alleged to hâve been infringed 
had been anticipated. 
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It is to be premised that the patented improvement was of a sec- 
ondary chai'acter; that there are différent combinations of bars and 
springs, and other co-operating parts, which eau be operated by 
clockwork so as to permanently break the circuit; that claim 1 is 
dangerously near being a claim for a mode of opération, and, if saved, 
it is saved by the words "subatantially as set forth," which serve to 
limit the claim to the described mechanism (Seymour v. Osborne, 11 
Wall. 516; Ourt. Pat. [4th Ed.] 281); and that when constnied by 
référence to the Sawyer patent, which will be hereafter mentioned, it 
is a secondary improvement of a narrow character. The bill in 
equity in this case was originally founded upon the alleged infrlnge- 
ment of the Rousseau patent, and letters patent to William H. Saw- 
yer, No. 279,023, dated June 5, 1883, and letters patent to Jacob P. 
Tirrell, No. 283,303, dated August 14, 1883. The complainant's 
expert, upon his prima facie case, testified that each of thèse patents 
claimed broadly an automatic circuit-opening device adapted to per- 
manently break an electrical circuit only after the circuit had been 
closed a predetermined length of time, and, furthermore, testified, 
without objection, that the application for the Sawyer patent was 
flled before the application for the other patents, as appeared from 
the dates upon them, and that, therefore, the Sawyer patent was en- 
titled to the broadest claim. Cross-examination of the witness show- 
ed that the claims of the Sawyer patent required that an élément of 
the combination should hâve a characteristic which did not exist 
in the défendants' machine, and, furthermore, that the mechanism of 
Fig. 4 of the drawings of the Sawyer patent, which was described in 
the spedflcation, but was not included in the daims, anticipated the 
form of the mechanism described in the Rousseau patent, which was 
alleged to hâve been infringed by the défendants. It was therefore 
necessary for the complainant not only to abandon the Sawyer pat- 
ent as a patent which had been infringed, but to show that the 
Rousseau patent was its senior, and therefore had not been antici- 
pated. When the complainant began his testimony in rebuttal, his 
counsel gave notice that, for the purposes of the suit, he abandoned 
the Sawyer and the Tirrell patents, and would rest his case upon the 
Rousseau patent, and thereupon introduced the testimony of Rous- 
seau and Huck, one of his workmen, to show that he invented the 
mechanism in April or May, 1879. His application was flled April 
29, 1881, and Sawyer's application was filed September 28, 1880. 
The testimony of Rousseau and Huck does not show, with strength, 
the création of the Rousseau structure, as a completed. thing for use, 
in 1879 ; but its strength, whatever it would hâve been, was destroy- 
ed by Rousseau's swom preliminary statements to the commissioner 
of patents in the matter of the interférence between his and Saw- 
yer's applications. Mr. Brevoort testified for the complainant that 
the Rousseau cut-off of 1879 contained the inventions as patented 
in the first and second claims of the patent in suit; but Rousseau, 
when he made his statements, dated November 4 and November IG, 
1881, in regard to the date of the invention, omitted ail mention of 
his machine of 1879, and said that in August or September, 1878, he 
made drawings of a device in connection with electric gas-lighting 
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circuits, on the principle sliown in hîs application, and tÏÏat in March, 
1880, he made a working drawing and a working instrument em- 
bodying th.e invention in question. If he hiad made a working in- 
strument in tlie spring of 1879, he must bave recollected, and it 
would seem tliat he would hâve stated, a fact which had so important 
a bearing upon the date of his invention. The attempt to answer 
this inconsistency by saying tiiat the machine of 1879 did not con- 
tain a coil for generating a spark for the lighting of gas is without 
force. He took an assignment of the Sawyer invention for certain 
States on February 15, 1882, before the patent -was issued, and his 
présent title is by virtue of that assignment. Rousseau thus took 
the burden of proof of showing that his invention anticipated the 
invention described in Sawyer's patent, which he had put into the 
case, and which was prima facie an anticipation of his own patent. 
This burden of proof he has not sustained, and the question of prior- 
ity remains as it did upon the testimony offered by the complainant's 
expert. 

The Rousseau spécification shows three forms of apparatus, which 
are described in gênerai, but apparently correct, terms, as follows, 
in the défendants' brief : 

"The principal form of the spécification is composed of the magnet, B, which 
releases a detent, 1, allowing a dock motor to work, which starts a second cloclt- 
worl£ motor, which turns an eceentric, thereby elevating a shaft so as to change 
the circuit and shift the current into a second magnet, o, ont of action, until the 
circuit is thus changed, which, on being energized, attracta its armature, therebj; 
releasing aa annuuciator drop, which, in faliing, ruptures the circuit» 




"The patent, in a few Unes (12-23, p. 3), suggests magnet, B, with me elock- 
worli motor, and the tongues, 2, 3, instead of the entire apparatus, the clocli 
then operating to remove the support of one tongue until it can drop away from 
the other. It also briefly suggests, as a third form, the magnet, B, and the two 
clocljworl^s, with the tongues, 4, 5, the second clockworli lifting .one tongue away 
from the other." 
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The second form, with one clockwork motor, and the tongues, 2 and 
8, is the one which the défendants are said to use. The complain- 
ant's expert, upon being asked to point ont wherein the combination 
of Fig. 4 of thie Sawyer patent difEered from the combination dis- 
closed in daim 1 of the Rousseau patent, replied that he found that 
the éléments were the same, but that there was a spécifie différence in 
the automatic circuit breakers, in that "the automatic circuit break- 
er in the Rousseau pacent is brought into opération upon energizing 
the magnet, o, while that in Fig. 4 of the Sawyer apparatus is brought 
into opération by clock mechanism." Magnet, o, is not used in the 
second form of the Rousseau invention, and its circuit breaker is 
brought into opération by clockwork. A similar identity between 
Fig. 4 and claim 1 was subsequently stated by the same witness. 
The decree of the circuit court is aiHrmed, with costa. 



ROEMER V. PEDDIB et aL 

(Circuit Court of Appeals, Thlrd Circuit. January 6, 1897.) 

Patents — Limitation op Claims — Infrisgement— Satchel Handles. 

The Roemer patent. No. 314,724, for an improvement in bag or satctiel 
handles, consisting in a combination of a strap and métal plates, arranged on 
opposite sides thereof, with the edges of the strap projecting beyond the 
plates, and a covering secured to such edges, if valid at ail, must be con- 
fined to the précise deviccs shown, and is not Infringed by a handle having 
only one métal plate. 71 Fed. 407, afflrmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

This was a suit in equity by "William Roemer against T. B. Peddie 
& Co., for alleged infringement of a patent for an improvement in 
bag and satchel handles. The circuit court dismissed the bill, hold- 
ing that the patent, if valid at ail, must be so limited as to avoid 
infringement. 71 Fed. 407. From this decree the complainant has 
appealed. 

Wm. Roemer, in pro. per. 
Louis C. Raegener, for appellees. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

WALES, District Judge. This suit was brought to restrain the 
alleged infringement of letters patent No. 314,724, issued to com- 
plainant, March 31, 1885, for a "bag or satchel handle." The claims 
of the patent are: 

"(1) The improved handle, consisting, essentially, of a strap, métal plates, 
arranged on opposite sides thereof, to gire strength to the handle, the edges of 
the said strap, a, projecting beyond said plates, and a covering secured to said 
edges, substantially as described. 

"(2) In a bag handle, the oppositely concaved plates, b, c, having a projecting 
■trap or pièce there between, projecting to receive a covering, and said covering, 
•aid parts belng arranged and combined substantially as set forth." 
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The défenses were noninfringement and want of patentable nov- 
elty. The bill of the oomplainant was disuiissed by the circuit 
court on the ground that the défendants did not infringe the patent 
in suit, and the case is hère on appeal. 

Roemer states in his spécification that his invention "consists in 
the arrangements and combiuations of parts, substantially as will 
be hereinafter set forth, and iinally embodied in the clauses of the 
claim." The record shows that no less than seven patents had been 
granted for bag or satchel handles prior to the date of Eoemer's in- 
vention; and, as his claims are only for "the arrangements and com- 
binations of parts," they must be limited to a strict construction. 
Oonflning the présent inquiry solely to the question of infringement, 
a comparison of the Roemer handle with the alleged infringing arti- 
cle of the same kind which is used by the défendants will show the 
différence between them. 

The Roemer constniction consists of "a strap or centerpiece, 
preferably of leather, and b, c, are oppositely concaved strips of iron, 
or other suitable métal, between which the said centerpiece is 
clamped, the edges of the latter projecting beyond said plates, so 
that the outer or inclosing leather or pièces of the handle may be 
sewed or otherwise secured thereto." The défendants' handle is 
composed of an upper métal plate, and under this is a métal strap ; 
but the latter does not correspond with Roemer's under plate, c, in- 
stead of which the défendants use a roll or fllling of paper to give a 
rounded shape to the underside of the handle. Hère there is ob- 
served the absence of one of the essential and indispensable éléments 
of the Roemer combination. 

It is insisted, however, that this roll of paper is the mechanical 
équivalent of Roemer's under plate, c. If this contention should be 
sustained, it wonld corne dangerously near defeating the validity of 
the patent, in view of the fact that bag handles had already been 
made in which two rolls of paper were placed on opposite sides of the 
center leather strap. Roemer substitutes métal plates for botli 
rolls. The défendants substitute a métal plate for only one of the 
rolls. Roemer was not an original inventer, except in so far as he 
may hâve sucoeeded in forming a new combination of old parts. He 
had been preceded by numerous other inventors, who had devised 
handles for bags and trunks out of the same kind of materials which 
he uses, and having a similar shape and form. Letters patent is- 
sued to Charles F. Walker, No. 178,801, of January 25, 187-, show a 
handle with a métal wire or other suitable métal in the center of 
the handle, surrounded by leather or other material. The Lagowitz 
& Lieb patent, of 1876, describes a handle made of sheet métal struck 
np into U-shape, and the edges brought together into the form of a 
tube. Roemer makes use of two half tubes, clamping between them 
a leather strap. 

From the history of the art it is évident that the défendants hâve 
only applied a paper roll to the underside of a métal plate in the 
same manner in which it had been done prior to Roemer, who now 
invokes the doctrine of mechanical équivalents to sustain the charge 
of infringement. This doctrine is well stated in Machine Co. v. 
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Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, and is reaffirmed in Miller v. 
Manufacturing Co., 151 U. S. 207, 14 Sup. Ct. 310. The range of 
équivalents dépends upon the extent and nature of the invention. If 
the invention is broad or primary in its character, tlie range of 
équivalents will be correspondingly broad, under the libéral construc- 
tion wLicli the courts give to such inventions. Koemer was not a 
pioneer in the art, and, as was said by the learned judge of the cir^ 
cuit court, if his patent can stand at ail, he must be conflned to the 
précise devices mentioned in his claims; and, thus limited, the de- 
fendants do not infringe them. 
The decree dismissing the complainant's bill is afflrmed» 



GREEN et al. t. AMERICAN SODA-FOUNTAIN CO. 

(Circuit Court of Appeals, Third Circuit. January 18, 1897.) 

No. 34, Sept. Term, 1896. 

Patests— CoMBiNATiOKS— Soda-Water Focntaiss. 

The Witting patent, No. 414,272, for împrovements In dispensing apparatu» 
for soda water, etc., compared with prior devices, especially the Adami and 
I-ippincott apparatus, and Md invalid as to the second claim, for want of 
iiiv.intion and patentable combination. 75 Fed. 680, reversed. 

A ppeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

This was a suit in equity by the American Soda-Fountain Com- 
pany against Kobert M. Green and others, trading as Eobert M. Green 
& Sons, for alleged infringement of a patent for a soda fountain. 
The cause was first heard on exceptions to certain paragraphs of the 
complaint. 69 Fed. 333. Thereafter the circuit court snstained the 
second claim of the patent in issue, and entered a decree in favor 
of complainant. ' 75 Fed. 680. From this decree the défendants 
hâve appealed. 

Strawbridge & Taylor and Frederick P. Fish, for appellants. 
Joshua Pusey, for appellee. 

Before DALLAS, Circuit Judge, and BUTLER and WALES, Dis- 
trict Judges. 

WALES, District Judge. This is a suit for the infringement of 
the second claim of letters patent No. 414,272, granted November 
5, 1889, to Théodore L Witting, for "împrovements in disi)ensing 
apparatus for soda water," etc., and by him assigned to the Amer- 
ican Soda-Fountain Company, the complainant below. The spéc- 
ification States that the "invention • • • conaists in the novel 
construction, combination, and arrangement of parts hereinafter set 
forth, and pointed ont in the claims." The principal défenses were: 
First, that the combination of the second claim of the patent, in view 
of the prior state of the art, did not involve invention ; and, second, 
that the daim was for an unpatenta-ble aggregation. On hearing 
on bill, answer, and proofs, the circuit court overruled both défenses, 
and entered a decree flnding the défendants guilty of infringement, 
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wîth the Qsnal award for an injunction. The cause is now hère on 
review. 

The Witting patent is not for a primary invention, as will appear 
from the reading of the second claim, the validity of which is put 
at issue. The claim is as f ollows : 

"(2) The combination of the outer case provided with a recess for containing 
glasses, drop doors hinged to said case above said recess and having journaled 
therein keys or handles for operating the syrup faucets, and laterally inovable 
syrup cans and attached faucets located entirely within the case, for the pur- 
pose substantially as herein set forth." 

The combination thus described is alleged to be unpatentable for 
the want of invention by the patentée in the adjustment ot the dif- 
férent parts, and which, although, perhaps, it may be a convenient 
arrangement, called for nothing more than the exercise of mechan- 
ical skill in bringing together the well-known devices of prior in- 
ventors. The Witting apparatus belongs to that gênerai chiss of 
soda fountains in which the syrup cans are horizontally inserted 
into that part of the casing which is below the ice chamber. Along 
the lower portion of the entire front of the casing extends a tumbler 
recess. Through the roof of this tumbler recess are a séries of aper- 
tures corresponding in location to the faucets of the cans, one to 
each faucet, so that, when the faucet is opened, the syrup drops 
through the aperture into the tumbler beneath. The front of the 
casing is provided with a séries of doors corresponding in number 
with the cans, hinged at the lower edges to the front edge of the 
roof of the tumbler recess, so that they may be dropped down to per- 
mit of the insertion and removal of the cans. In each of thèse doors 
is journaled the stem of an extemally applied key or handle, the 
inner end of which stem, as the patent states, is "preferably bifur- 
cated, or provided with a suitable slot, which engages the end, 12, of 
the plug, 1, readily allowing the door to be opened when required, the 
slotted or forked end of the key being detached from the plug by 
the opération of opening the door." This entire arrangement is de- 
scribed in the spécification as f ollows: 

"The syrup faucets being located within the refrigerating cliamber, it is ob- 
vions some provision must be made for operating them from witliout, which is 
done by journaling suitable handles or keys, P, in the doors, E, and Connecting 
their inner ends to the thumb pièces or handles, 12, formed on outer end of 
plug, 1. This may be done in varions ways, but I prefer to hinge the doors to 
the case, A, at their lower ends, by means of hinge, t, so that said doors may 
open downwardly and out, as shown in FIg. 1." 

To understand how much of originality or of invention there may 
be in the combination of the Witting apparatus, référence will be 
had to a few of the patents (in défendants' exhibits) for similar 
structures, of a date prior to the patent in suit. The Mathews pat- 
ent, No. 50,255, of October 3, 1S65, shows the casing of a soda-water 
fountain which embodies a tumbler recess, and contains vertically 
disposed cans, the valve-controlled faucets or outlets of which regis- 
ter with openings in the roof of the tumbler recess, and the valve 
stems of which are operated by handles passing through a hinged 
door in the top of the casing. The Mathews patent, No. 179,581, of 
July 4, 1876, shows the casing of a soda fountain which contains sep- 
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arate séries of both horizontally and vertically disposed cans. The 
Adami patent, No. 316,594, of April 28, 1885, shows a casing whicib 
is provided in its upper portion with an ice chamber, and in its cen- 
tral portion with a séries of horizontal can chambers for syrup cans, 
within which a séries of horizontally disposed cans may be intro- 
duced, and the front face of which is provided with a séries of doors 
hinged along the upper edge of the can chambers, and adapted to 
close said chambers to permit the introduction and removal of the 
cans. The Lippincott patent. No. 375,452, of December 27, 1887, 
shows a soda-water apparatus, the casing of which has a tumbler re- 
cess, a séries of vertically disposed can chambers in the front of the 
apparatus, orifices through the roof of the tumbler recess registering 
with the outlets of the faucets of the cans, and a séries of vertically 
disposed removable cans having syrup faucets located entirely with- 
in the case, and each of them provided witli a lug or blade adapted 
to be separately engaged with the bifurcated inner extremity of a 
stem journaled within the front of the casing, the outer extremity of 
which stem is provided with a key or handle, by the movement of 
which from the outside of the case the faucet within the case is whol- 
ly controUed. 

Bv comparing the separate parts of the Witting fountain with the 
corresponding parts of the prior structures as described in the pat- 
ents just referred to, it will be seen that Witting has net added a 
single new feature to those contained in one or the other of the 
old fountains, excepting, perhaps, the drop doors, "having journaled 
therein keys or handles for operating the syrup faucets." In fact, 
ail that Witting appears to hâve donc was to imitate both Adami 
and Lippincott, and thereby produce the same results by substan- 
tially the same means. Thus, there was no novelty in the insertion 
of syrup cans from the front of the casing, or in having the faucets 
of the cases fltted to the apertures in the roof of the tumbler re- 
cess. or in journaling keys in the casing for the purpose of operating 
the faucets of the cans from the outside. Adami showed how hor- 
izontally disposed cans could be used with swinging doors hinged 
at their upper ends; and Lippincott, borrowing the tumbler recess 
from Mathews, demonstrated, for the first time, the application of 
a handle journaled through the case, on which was a claw which 
engaged with the blade of the faucet of the syrup can, by which 
he could manipulate the syrup from the outside of the case. In the 
spécification of his patent, Lippincott says : 

"The invention consists priroarily in the combination, with a syrup jar having 
a cock in the neck thereof, of a shaft projecting beyond the outer casing of the 
fountain, and provided with a handle on its outer end for operating the key ot 
said cock, the inner end of said shaft being constructed so that the jar, with the 
cock therein, may be readily removed from, and replaced within, the containing 
chamber (or another similar jar substituted therefor), without necessitating the 
breaking or disturbance of any joints or connections, yet, when the jar is in 
place, the cock therein will be in engagement with said shaft, and may be readily 
opened or closed by turning the handle on the end of the latter on the outside 
of the casing." 

If this was ail he did, it would not be contended that he was 
entitled to a patent; and this was the view taken by the patent 
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oflSce when Witting flrst formulated his claims. Having thèse Iwo 
patents before his eyes, Witting applied the journaled key of Lip- 
pincott to the swinging door of Adaini in the only way in which 
it could be done, and placed the cans and their faucets entirely 
within the casing, as Lippincott had donc, and, finally, nsed the 
horizontally disposed cans of Adami, and by this adjustuient of 
parts secured the resuit which had already been accoinplished by 
Lippincott, viz. the discharge of the syrup into the tumbler beneath 
by "the adaption of the valve-operating handle shown by Lippin- 
cott to the swing door shown by Adami." It is true. there is a 
slight distinction between the united Adami and Lippincott inven- 
tions and the Witting patent, consisting in the fact that the Adami 
doors are hung from the top, while the Witting doors are himg 
from the bottom; and this appears, from the proceedings in the 
patent office, to hare been the only ground on which the patent 
was granted. Witting's original application contained seven claims, 
which were finally reduced to two. The original flfth claim, as siib- 
sequently amended, is the présent claim 2, now in suit, and read as 
follows: 

"(5) The combination of the outer case provided with a recess for coatainuig 
glasses, doors hinged to said case, and carryiug keys or handles for operating 
the syrup faucets, and syrup cans and attached faucets located entirely within 
the case, for the purpose substantially as herein set forth." 

This claim was rejected beoause — 

"Deemed to involve no invention over what is shown in patents to Lippincott of 
record, and Adami, 316,594, April 28, 1885 (dispensing fountains). The claim 
seems to in volve nothing more than the adaptation of the valve-operating handle 
shown by Lippincott to the swinging door shown by Adami." 

Several amendments followed, until claim 5 was made to read 
as claim 2 now appears in the patent, thus (tiie italicized worda 
show the amendments): 

"The combination of the outer case provided with a recess for containing 
glasses, drop doors hinged to said case above saÂd recess and having journaled 
therein keys or handles for operating the syrup faucets, and laterally movable 
syrup cans and attached faucets located entirely within the case, for the purpose 
substantially as herein set forth." 

Leaving out the "drop doors," it appears that nothing new was 
added by Witting to the Adami-Lippincott structures. The patent 
office had, in the flrst place, decided that "Lippincott is deemed to 
show the full équivalent of claims 5 and 7," and again held, after 
claim 7 had been canceled, that claim 5 involved "nothing more 
than the adaptation of the valve-operating handle shown by Lip- 
pincott to the swinging door shown by Adami." It would seem, 
therefore, that the patent was granted to Witting only on the ad- 
dition of the drop doors. It was évident to the patent office that 
the application of the Lippincott patent to the Adami patent did 
not amount to invention; and it was not until Witting, without 
making any other material amendment, limited his invention to 
drop doors, that his patent was granted. In avoidance of the réf- 
érence to Adami, Witting states, "Adami's doors are hinged at the 
top; they cannot drop." I*. there is anything of which it can be 
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possibly said that it bas passed out of the domain of invention, 
it would seem to be the hinging of a door; that is, whether a door 
should be hinged at the top or bottom, at one side or the other, 
and made to open in any particular direction. The décision of such 
questions may be safelv left to the judgment of a mechanic of or- 
dinary skill and intelligence. It was a mère matter of mechanical 
ehoice witli Witting to make a lift door or a drop door, and he 
pref erred the latter. Lippincott jonmaled his key through the front 
casing in order to engage the stem of the handle with the valve 
of the faucet. Wittimsr put in a door as Adami had done, and 
joumaled the key in the door; and in making use of the Adami 
door he was compelled to adopt Lippincott's method of using the 
key. . The patents of Adami and Lippincott are not public property, 
and. as Lippincott could not appropriate the former's invention by 
the application to it of his own, neither should Witting be permitted 
to combine them by a mère mechanical adjustment which it re- 
quired no invention to make. For thèse reaeons vfe are unable to 
concur with the circuit court in sustaining the second claim of the 
Witting patent. He has produced no new resuit, nor bas he in- 
vented any novel and improved means of obtaining an old resuit. 
The whole object of his device is to discharge the syrup from tho 
can faucet, through the aperture in the roof, into the tumbler direct- 
ly beneath it, and he attains this end in almost precisely the same 
way and by the same means which are shown in the Lippincott draw- 
ings. We do not regard the cutting of a door in front of the cas- 
ing as proof of invention, since Adami has already preceded him 
in doing the same thing, and certainly there can be no invention 
in converting a lift door into a drop door. In Hoffman v. Young, 
2 Fed. 74, the claim in a combination patent was sustained on the 
ground that it presented évidence of invention, because a new re- 
suit had been produced, though it was conceded the case was near 
the border Une of nonpatentabilitv. In National Cash-Régister Co. 
v. American Cash-Register Co., 3' C. C. A. 559, 53 Fed. 369, this 
court .decided that the invention there in suit was a primary one. 
and that the resuit achieved by the inventor was absolutely and 
entirely new, and had not, by any means, been previously attained. 
In each of thèse cases, cited by counsel for the appellee, the pro- 
duction of a new resuit is made the test of patentability. On the 
other hand, numerous authorities may be found in which patents 
for combinations in machinery and in compositions hâve been held 
void for want of invention. We refer to a few only: Vinton v. 
Hamilton, 104 U. S. 485; Heald v. Rice, Id. 737; Heating Co. v. 
Burtis, 121 U. S. 286, 7 Sup. Ct 1034. In Aron v. Railroad Co., 
132 U. S. 84, 10 Sup. Ct. 24, a patentée had made use of devices 
of earlier patents. Ail that he did was to adapt them to the spé- 
cial purpose to which he contemplated their application, by making 
modifications which did not require invention, but only the ex- 
ercise of ordinary mechanical skill. This was held insuffieient to 
Bustain his patent. 

Having thus disposed of the flrst branch of the défense, it is un- 
necessary to discuss the question of aggregation, with which it ia 
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so ciosely connected. We are of the opinion that thé decree of 
the circuit court, by which the second claim of the Witting pat- 
ent was sustained, should be reversed, and the cause remanded wlth 
directions to dismiss the bill ; and it is so ordered 



KOBBINS et al. r. ILLINOIS WATCH CO. 
(Circuit Court, N. D. Illinois. January SO, 1897.) 

1. Patents— lyPRixGiîMEST—AcoouNTiNG roit Profits. 

Where the books of a corporate infringer of a patent for an Improvement 
in watches and the testimony of its officers and employés fail to show any 
profit on the infringing watches, the profits made by another manufacturer on 
watches claimed to be of the same grade cannot be taken as the measure of 
profits, and no decree for profits can be made. 

2. Same — Appobtionmicnt of Profits. 

Défendant made and sold, as an entirety, watch movements on which it 
placed infringing stem-winding and haiids-setting de vices; but no profits were 
made on such sales. Hcld, that there was no sum to which any possible ap- 
portionment could be made, as between the infringing devices and the move- 
ment proper, and no profits could be recovered. 

3. Samb. 

An infringer is under no obligation to the patent owner to so use the pat- 
ented device or to so mauage his infringing business as to make a profit, for 
which he may be compelled to account. 

ïhis was a suit in equity by Leroy E. Robbins and Thomas M. 
Avery against the Illinois Watch Company for aJleged infringement 
of reissued letters patent No. 10,631, issued for an improvement in 
stem-winding watches. The cause was heard on exceptions to the 
report of the master, to whom it was referred to take an account 
of proiits. 

Lysander HiU and Pi-indie & Russell, for complainants. 
Bond, Adams, Pickard & Jackson, for défendant. 

SH0WALTER, Circuit Judge. Complainants sued for the in- 
fringement of reissued letters patent of the United States, No. 10,- 
631. After a hearing in the circuit court défendant was found 
guilty of infringement, and a perpétuai injunction was awarded, and 
the case referred to a master, to talce testimony and report his con- 
clusions on the matter of damages and profits. Défendant prayed 
an appeal from so much of the decree as adjudged the infringement 
and awarded the perpétuai injunction. The court of appeals af- 
firmed the decree. The circuit court opinion is found in 50 Fed. 
542; the opinion of the court of appeals, in 3 C. C. A. 42, 52 Fed. 215. 
The cause now cornes on again on exceptions by the défendant to the 
report of the master pursuant to the référence for the accounting. 

In reaching his conclusions and making up his report the master, 
following what he conceived to be the theory of the patent as de- 
clared in the opinion of the court of appeals, held the watch more- 
ment itself, as constructed with the winding and hands-setting mech- 
anism, — in other words, the entire watch, exclusive of the case, — to 
be the subject-matter of the patent and of the infringement. He 
finds that the défendant has made and sold such uncased watches 
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to tlie number of 12,886, and has realized as profit on such manufac- 
tured articles the sum of |25,337.58. Th.e master does not flnd that 
any damage has resulted to oomplainants in conséquence of the in- 
fringement. I infer, from the report and the arguments of counsel, 
that the évidence taken on the snbject of damage would not hâve 
warranted a flndiug against défendant on that account. The mas- 
ter recommends a decree against défendant for the $25,337.58 as 
the profits realized by it on the 12,886 uncased watches. 

By the decree of référence the master was authorized to examine 
the boolis, records, and memoranda of the défendant, and its ofiicers, 
agents, and employés were required to appear and testify, either at 
Chicago or at Springfield, where the défendant'» business was car- 
ried on. There is no suggestion in the report that a full investiga- 
tion was not afforded in this way. So far as this évidence and tes- 
timony went, it appeared that there had been no profit in the busi- 
ness of défendant in mailing and selling watch movements; that is 
to say, uncased watches. The selling priée of the 12,886 in ques- 
tion was shown, but it did not appear, from the defendant's books, 
records, and memoranda, or from the testimony of the defendant's 
oiïicers, agents, or employés, that thèse uncased watches had cost 
the défendant less than the selling price. The master, against the 
objection of défendant, permitted the books of the two beneficiaries 
for whom complainants are apparently trustées, namely, the Wal- 
tham Company and the Elgin Company, to be examined touching 
grades of watch movements or uncased watches alleged to be simi- 
lar to the 12,886 manufactured and sold by défendant. The books 
of the Waltham Company did not show the cost, but those of the 
Elgin Company, in connection with the testimony of witnesses, did. 
What would hâve been the cost to the Elgin Company of 12,886 un- 
cased watches, claimed to be of the same grade as those made by 
défendant, was subtracted from defendant's selling price, and the 
remainder is the $25,337.58, treated by the master as the defend- 
ant's profit, and for which the decree is recommended. 

If, in fact, the cost to défendant in providing material, and manu- 
facturing and selling the 12,886 uncased watches, was less than 
the price realized on the sale, the différence would be defendant's 
profit. But, assuming (which défendant disputes) that the uncased 
watches made by the Elgin Company were substantially the same 
as the 12,886 made by défendant, the cost to the Elgin Company did 
not ppove the cost to complainants. The testimony and records 
showing cost to the Elgin Company hâve no efiScacy to show the 
cost to the défendant. Even if it were conceded, or proven in some 
way, that défendant did make some undetermined profit on the 12,- 
886 uncased watches, I am not quite ready to say even that the pre- 
sumptions as to the amount would be against défendant, or that the 
burden of the proof to fix the amount would be on the défendant. 
But hère, at ail events, the fundamei al fact is wanting. There is 
no showing that défendant made any profit whatever on the manu- 
factured articles in question. ITiere is no showing that profits re- 
coverable by complainants hâve been mingled with properly of de- 
fendant. There was no duty or obligation, from défendant to com- 
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plainants, whereby the former was Tboiind to make a profit, and is 
to be deemed in the wrong if it did not. The attitude of défendant 
is not, prima facie, that of a trustée vested with a valuable patent, 
belonging in equity to eomplainants, and bound to manufacture and 
sell the patented device, and make and pay over to beneflciaries a 
reasonable profit. Yet this, in substance, was apparently the pre- 
vailing theory in the master's oflace. The profit made by the Elgin 
Company was in effect treated as showing the reasonable profit that 
ought to hâve been made by défendant. The vital question hère 
was whether or not défendant, in manufacturing opérations as actu- 
ally conducted by it, had in fact made any profit on the 12,886 un- 
cased watches. Following, as already said, what he deemed to be 
the view stated in the opinion of the court of appeals, the master, 
against the objection of défendant, ruled that the profit on the un- 
cased watch — meaning, as said, the entire watch movement, having 
on it the winding and hands-setting mechanism — was the subject- 
matter of the référence. The winding and hands-setting mechanism 
of the patent in controversy performed the function of the old watch 
key, — the function, namely, of winding the watch and of setting the 
hands, when they needed readjustment, to correct positions on the 
dial. 

It is said that the winding pinion is attached on the inner side of 
the plate, and that a hole must be eut therein, and the axle or arbor 
or spindle must be extended through, and a hole eut in the watch 
face, in order to use a key to wind Ûie watch. But this does not 
affect the question. The invention in controversy is stUl a combi- 
nation having for its function the winding the watch and the setting 
the hands, whereas the function of the watch movement is to re- 
volve the hands about the dial, and so mark the flight of time. The 
patent in controversy is no more an improvement in watch move- 
ments than would hâve been a modification bettering the old-fash- 
ioned watch key. Stem-winding watches were in the art. The 
patent on its face is for "an improvement in stem-winding watches." 
The patent in suit shows a stem arbor with the inner end eut off, 
and forming an independently movable block. When the stem ar- 
bor, thus shortened, is in its outermost position, the block is pressed 
outward by one arm of a lever, through the free action of a spring 
which bears against another arm of the same lever, and at the same 
time and by the same impulse the yoke is thrust into position, so 
that the dial wheel may, by the révolution of the stem arbor, be 
turned, and the hands set. When the stem arbor is pushed inward, 
it presses the block against the lever, and the yoke is thereby rocked 
from the hands-setting position into the winding position. When 
the stem arbor is puUed out again the free action of the spring 
presses the block into the space made vacant by the stem arbor, 
and the yoke talies once more the hands-setting position. The stem 
arbor is thus disconnected from the yoke mechanism. The latter, 
as said, takes the hands-setting position by means of the spring when 
the stem arbor is pulled outward, and by the inward push of the 
stem arbor against the block the winding position is attained. By 
this means the stem arbor does not prevent the exchange of differ- 
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îng cases for the same movement, and this is the useful resuit 
ascribed to the invention. The combined yoke, block, lever, spring, 
and wheels, being the portion of the winding and hands-setting mech- 
anism attached to the movement, is no more part of the movement 
than is the stem arbor part of the case. 

Défendant made and sold watch movements, — that is to say, un- 
eased watches. On thèse movements défendant put that portion of 
the infringing device for winding and setting which is. not necessa- 
rily placed in the watch case. The question before the master was, 
what profit did défendant realize by this use of the infringing de- 
vice? Each of the 12,886 movements, with the infringing windiag 
and hands-setting mechanism thereon, was made and sold as an en- 
tirety. Since, so far as appears, no profit resulted, there is no sum 
to which any possible apportionment of cost or selling price, as be- 
tween the winding and hands-setting mechanism and the movement 
proper, could be applied. The entire profit on an uncased watch 
might be in fact due, for instance, to a patent winding and hands- 
setting device with which the movement is associated. But, if the 
selling price of such uncased watch did not exceed the cost of mak- 
ing it, no profit would corne to the infringing manufacturer for the 
complaining patentée. The patent, as actually used by the infrin- 
ger, would not, in fact, hâve yielded anything in the way of profit 
to be recovered. That a greater loss might hâve resulted if the 
12,886 movements, associated with any winding and hands-setting 
mechanism which the défendant had the right to make use of, had 
been made and sold, is an idle spéculation. As already said, there 
is no obligation on an infringer to the patentée to so use the pat- 
ented device, or to so manage his business opérations in that behalf, 
that a profit will resuit. I speak hère only of profit. Even a los- 
ing business by an infringer might very easily injure the patentée by 
damaginghis market. But damages are not hère claimed. 

I sustain the exceptions, other than those which pertain to costs. 
I doubt if that subject were within the référence. For the reasons 
given, I think the matter need not be sent agaln to the master. The 
decree will be for a nominal sum as damages and profits, oomplain- 
ants to pay the cost of the référence. 



CARPENTBR et al. v. EBERHARD MANUP'G 00. 

(Circuit Court, N. D. Ohio, B. D. November 2, 1896.) 

No. 5,208. 

1. Patents — Assionments— Patent-Office Recokds. 

It seems that certified copies of assignments from the patent-office records 
are évidence of the genuineness of the signatures thereto, and prima facie 
proof of proper exécution. 

2. Same — Inprixgemest Suits— Proof of Title. 

Where there was no satisfactory proof as to the ownership of one-half of a 
patent sued on, and, by the averments of the bill, more of the title was con- 
reyed than omginally vested in the patentée, held, that complainants' title was 
defective, and they were not entitled to relief. 
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& Same— Infrinoement— Bridle Bits. 

In the Oampbell patent, No. 387,048, for a bridle bit, the cnrTature of the 
bit bars is made an essential part of the claims, and there U no infringement 
trliere it does not appear that defendant's bit bars curye in the same way, and 
accomplish the same function. 

This was a suit in equity by Charles R. Oarpenter and othera 
against the Eberhard Manufacturing Company for alleged infringe- 
ment of a patent 

Taylor E. Brown, for complainants. 

E. A. Angell. and Thomas W. Bakewell, for défendant. 

RICKS, District Judge. The complainants in this case make 
certain averments in their bill with référence to the title which they 
hold in the patent issued to Hardy W. Oampbell on the 31st day of 
July, 1888,— No. 387,048. The bill allèges that: 

"Charles R. Oarpenter, William H. Pugh, O. I. Shoop, citizens of the TJnited 
States, residing in the city of Racine, in the county of Racine, state of Wisconsin; 
Abraham P. Risser, a citizen of the United States, residing in the city of Chicago, 
in the county of Cook, and state of Illinois (doing business as A. P. Risser & Co.); 
and the Racine Malléable and Wrought Iron Company, a corporation organized un- 
der and existing by virtue of the laws of the state of Wisconsin, having its principal 
office and place of business in the said city and county of Racine, state of Wiscon- 
sin, — bring this, their bill of complaint. * * * And your orators show unto youp 
honors that by direct and mesne assignments and transfers, by instruments in 
writing, each for a full and adéquate considération, said Hardy W. Campbell 
granted and conveyed to your orators the full and exclusive right, title, and llcense 
of making, using, and vending, etc., the said invention." 

The défendant, by ita answer, dénies any knowledge as to the 
title and transfers made as averred in the bill, and calla for proof. 
Thereupon the complainants hâve offered certain transfers and as- 
signments made by Hardy W. Campbell to the varions persons set 
forth in the bill. It is contended on behalf of the complainants 
that certified copies of thèse transfers from the patent office are suf- 
flcient to prove the signatures to the original instruments, that 
they were duly executed, and that they make out a prima facie case 
of title. The defendant's counsel contend that, while the statutes 
of the United States permit and authorize the registering of such 
transfers, they are not in themselves évidence of their proper exécu- 
tion by the parties whose names are thereto attached, but that they 
make out merely a prima facie case of title. Two opinions are 
cited by the défendant to sustain its theory, — one in the Fifth 
Circuit Court of Appeals Reports (case of Paine v. Trask, 5 C. C. 
A. 497, 56 Fed. 233), and the other in 9 C. C. A. 336, 60 Fed. 1016 
(case of Mayor, etc., of City of New York v. American Cable Ry. Co.). 
Thèse décisions seem to sustain the contention of the defendanf s 
counsel. Complainants' soliciter cites a more récent case, decided in 
the Seventh circuit, the case of the Standard Elevator Co. v. Crâne 
Elevator Co., 22 C. C. A. 549, 76 Fed. 767. This is a very well-reasoned 
opinion, and goes to the extent of holding that the certifled copies 
of assignments from the patent ofQce are évidence of the genuinenesis 
of the signatures thereto, and prima facie proof of their proper 
exécution. But, in connection with thèse avermentSj and the certi- 
fied copies offered in support thereof, I am satisfled that the com- 
plainants' title is defective. There is not satisfactory proof aa to 
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the ownership of the one-half of this patent, wMoh waa conreyed 
to hisser & Co., nor as to who Risser & Co. are, nor as to the relation 
of the Racine Malléable & Wrought Iron Compa,ny, who are licensees. 
According to the averments of the bill, there is more of the title con- 
veyed than originally vested in the patentée. For thèse reasons I 
think the complainants' title is defective, and that they are not en- 
titled to the relief for which they pray. 

Having reached this conclusion, it is not important to examine 
the question of the validity of the patent sued upon. Under the 
circumstances under which this opinion is written, the court is 
not able to give the time to the considération of this question which 
it deserves; but, inasmuch as the parties hâve gone to large expense 
in preparing the case, and inasmuch as the exhibits and the évidence 
narrow down so closely the question of infringement, even in the 
short time available to the court this question can be determined. 
The complainants' expert attaches great importance to the curvature 
of the bars. The patentée, in his speciûcations, seems likewise to 
hâve attaehed great importance to the curved bars. In Unes 92 
to 95 in the spécification, he says: "When the bit is secured in this 
way, the curved bars adapt themselves perfectly to the roof of the 
horse's mouth, and f orm a cross which leaves the tongue entirely free 
under the bit, while the cross-bars prevent the horse from getting 
his tongue over it." The J. L C. bit, as shown in the patent draw- 
ings and exhibit, shows two horizontally curved bars, with the 
curvature uniform throughout. The complainants' exhibit of de- 
fendant's bit shows that thèse bars are straight. The curvature of 
the bit bars is certainly an essential part of Campbell's claims, and, 
in order to show an infringement, it was the duty of the complain- 
ants to show that the defendant's bit bars curved in the same way, 
and accomplished the same function. For it is well settled that 
*'where one patent combination is asserted to be an infringement of 
the other, a device in one, to be an équivalent of a device in the 
other, must perform the same functions." Giving the word "curved" 
the ordinary définition of the dictionary, and remembering that the 
burden is upon the complainants to show an infringement, the 
court finds this proof unsatisfactory and defective The complain- 
ants' expert has not succeeded in reconciling his own testimony to 
make out from his own showing an infringement as the bill claims. 
There being, therefore, no proof of infringement, the bill must fail 
as to this part of the case. 

A decree may be prepared accordingly, finding that the complain- 
ants' title is defective, and that there i? no infringement, and the bill 
will be dismissed. 



MORRIS BOX-LID OO. t. DAVIS PRESSED-STEEL CO. et aL 
(Circuit Court, D. Delaware. Deeember 3, 1896.) 

Fatbkts— Validitt and Infringement— Car Axle Box Lids. 

The Morris patents, Nos. 379,712 and 423,795, for a car aile box lld, th» 
main feature of which is a construction whereby the spring can be attaehed 
to the lid without the use of rivets, so that a broken spring can be replaced 

T8F.-8 
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without removîng the lid from the box, were not anticipated by the device of 

the Kinzer patent, No. . Olaim 1 of the former and claiins 4 and 5 of 

the latter are valld, and are infringed by the device of the Davis patent, No. 
621,231, in which the location of the spring is changed from the outside to 
the inside of the box, without substantially varying the mode of opération or 
resnlt. But claims 1, 2, and 7 of the second Morris patent, wlilch are for a 
car axle box lid, as an article of manufacture, independent of the manner 
of attaching the spring thereto, are not infringed thereby, even if valid. 

Otto B. Bamett and James H. Raymond, for complainant. 
Francis T. Chambers, for défendants. 

WALES, District Judge. This is a suit by the Morris Box-Lid 
Company, a Pennsylvania corporation, and sole owner of the patents 
hère sued upon, against Davis Pressed-Steel Company, a Delaware 
corporation, and Nathan Davis, its président, for infringement of 
daim 1 of letters patent No. 379,712, dated March 20, 1888, granted 
to Greorge W. Morris, and claims 1, 2, 4, 5, 7, and 8 of letters patent 
No. 423,795, dated March 18, 1890, also granted to G«orge W. Morris. 
Each of thèse patents is for a "car axle box lid," and was assigned to 
the complainant on the date of its issue. 

The object to be gained in making and adjusting a lid to the 
journal box of a car is to make a lid of such material and with such 
attachments that it can be easily hinged to the box, and readily 
opened for the introduction of lubricating packing, and be securely 
closed against the entrance of dirt and oinders. It was customary 
at flrst to use cast-iron lids for the journal boxes, but thèse proved to 
be defective in several respects. They were heavy, causing excessive 
wear to the pintle or hinge bolts, and were easily broken in ordinary 
use, thus leaving the contents of the box exposed. The steel spring, 
which was riveted to the lid, eut or wore off the soft iron rivets, and 
a broken or defective spring could only be replaced after the lid 
had been removed from the box, and a new spring rivâted on. To 
provide a lid that would be free from thèse defects was the aim of 
Mr. Morris, and after several experiments he suoceeded in producing 
a lid for which he obtained letters patent No. 379,712, of March 20, 
1888, which, for convenient référence, will be called the "flrst Morris 
patent." The spécification, after stating the object of the improve- 
ment, proceeds as follows: 

"As the lid Is often open for the hasty inspection of the condition of the journal 
and its lubricant, it is important that it should be light and easily opened and 
closed. For this purpose, I malie the lid, B, of thin sheet steel or other suitable 
métal, stamped out in blank, as shown in Fig. 1, with corner edge projections, 
c, c, to form pintle-hinge eyes or scrolls, a lower edge projection, d, to form a 
handle, a loop, e, punched out so" as to stand up from its outer face, and a 
punched-out slot, f , the loop and the slot being in a middle line. 

"The journal box has a rounded projection, g, at its top, provided with a hori- 
zontal opening made to register with lid eyes to receive the pintle, h, which forms 
the hinge for the lid. The spring, C, is a narrow plate of steel of suitable thick- 
ness, and has a right-angled lip, i, formed at one of its ends, adapted to fit into 
the slot in the lid. The spring is applied to the lid by slipping its plain end up 
under the loop before the lid is hinged and fitted to the box; but the spring is 
only thus partially applied. After. the lid is hinged and fitted to the box, then 
the spring is driven up from its lower angle-lip end through the loop uutil tha 
spring Up reaches and is forced by the tension of the spring into the slot in tha 
lid, and holds it fast. In this position the upi)er end of the spring will pass over 
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and bear upon a curved top part of the box over the hinge between the pintle- 
hinge forming eyes of the lid, so as to give a snfficient tension to the bearing end 
of the spring upon the top of the box to hold the spring firmly and closely down 
upon the open face of the box. The spring la thus secured without rivets, and 
permits the easy opening and closing of the lid. • • • i prefer to îorm the 
spring-confining loop intégral with the lid, but it may be a separate attachment 
thereto. When the lid is open, the spring acts to hold it in such position. 

"I claim: (1) An axle-box lid stamped eut of sheet steel, with a raised eross- 
loop and a cross-slot stamped therein, and a plate-spring having a right-angled 
end, and iitted within said loop and within said slot, combined with au asle box 
having a top bearing ifor said spring, substantially as set forth." 

The spécification of the patent of 1888 has been given almost in 
fuU, because it is the foundation of the Morris patent of 1890, and 
will clear the way for a better understanding of the advance made 
by the latter. The validity of each patent has been assailed, but the 
défense chiefly relied on is noninfringement. It will be noticed that 
the prominent features of the flrst claim of the patent of 1888 are a 
lid made of sheet steel, with a cross-loop and a cross-slot stamped 
therein, and having a plate spring attaehed thereto without rivets, 
80 that a broken or damaged spring can be readily rëplaoed without 
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removing the lid from the box. In other words, Morris had con- 
trived a plan for permanently fixing a spring to the lid of a journal 
box without rivets, and which would keep the lid down when closed, 
and hold it up when open. That the new lid was an improvement on 
ail that had theretofore been invented or put on the market hardly 
admits of a doubt, but its patentabilitj' is denied in view of the in- 
vention of Jacob Kinzer, to whom a patent was issued for a car 
axle box lid, Pebruary 4, 1879, which, it is claimed, anticipâtes the 
Morris lid. In his spécification, Kinzer states that his "invention 
relates to an improved arrangement of a spring upon an axle box and 
lid, whereby the elasticity of the spring may be made operative in 
holding the lid to its box, or inoperative, at pleasure." Eeferring to 
the drawings, the lid and the box being hinged together in the usual 
way, the spécification thus describes the improved "arrangement": 
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"The lid is held to its seat on the box by means of a spring, S, one end of 
which bears on the lid near its front edge, as at e, and the other end on a rest, 
n, made on the box over the hinge, and between the cars, a, a', while a third or 
intermediate bearing is provided by a flange, h, extending down from a cap or 
box, H, which is riveted to the lid, so as to cross or span the Une of the spring. 
The pressure of this flange, h, upon the spring, the end bearings being fixed, will 
détermine the tension of the spring; and the rest, n, being stationary, the end 
of the spring bearing on the lid will opéra te to hold the lid on the box. • • • i 
also make side walls, i, which bound the bearing, e, and the dépression, e', on 
either side, and prevent the latéral displaeement of the adjacent end of the 
spring." 

There is no évidence that the Kinzer lid was ever largely adopted 
or put to practical use, and it radically and plainly diiïers from the 
Morris lid of 1888 in many important particulars. The cross-loop 
of the Morris lid is not the équivalent of the cap, H, of the Kinzer 
lid, nor could it hâve been suggested by the latter. The cap. H, 
is put over the spring, and then riveted to the lid, and this must 
be done before the lid is hinged to the box, and the cap must be 
removed whenever it may be necessary to replace a broken spring. 
The Morris cross-loop is raised from the face of the lid, and is in- 
tégral with it The spring can be inserted under the loop either 
before or after the lid is hinged, and a broken spring can be re- 
moved, and a new one inserted, without unhinging the lid. The 
lower end of the spring in the Kinzer contrivance is held in place 
by friction, which prevents vertical displacement, and by the side 
walls, which prevent latéral displacement. The lower end of the 
spring in the Morris lid is securely anchored in the cross-slot, and 
cannot be driven from it by any ordinary means after the lid has 
been hinged. A référence to the spécifications of thèse patents 
will make this perfectly plain. Other différences are that the Kin- 
zer lid does not hâve a lot to receive the right-angled end of the 
spring which is thereby securely held from longitudinal movement, 
and that the Morris lid does not require the clumsy side walls of 
the Kinzer patent to prevent the lower end of the spring from lat- 
éral displacement. The slot in the Morris lid answers both pur- 
poses. In the language of Mr. Dayton, complainant's expert: 

"In the Kinzer construction the spring is held from upward movement, with 
respect to the lid, solely by friction. In the Morris construction the spring Is held 
not at ail by friction, but by direct abutting engagement of the latéral surfaces 
of the lip on the spring with the side walls of the slot." 

But Morris did not stop hère. Further observation and ex- 
periments led to the additional improvements which are embodied 
in the patent of 1890, and are stated in the spécifications as follows: 

"The objects of my invention are— First, to provide a lid for car axle boxes in 
which a spring for closing said lid, and for keeping it elosed, may be secured so 
as to bear against the shoulder of the axle box at the inner side of said lid; 
second, to provide such a lid with a slot and a stop for inserting and securing 
said spring from the outside of the lid after the latter has been properly hinged 
in place; and, third, to provide such a lid with a bulge or swell which may fit over 
the shoulder of the axle box, and form a comparatively tight joint for exclnding 
dust from the box." 

The improvements thus made on the lid of the flrst Morris patent 
are very striking. In the latter the spring is placed on the outside 
of a flat lid, with the upper end bearing upon the shoulder of the 
car axle box, the whole of the spring being exposed to view, and 
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unprotected. In the second Morris patent the shape of the lid is 
altered so as to provide a covering for the spring and its top bear- 
ing, thus more effectually excluding dust and grit from the box, 
and insuring greater safety to the spring. The raised cross-loop is 
dispensed with, and in its place a transverse slot at the lovï^er end 
of the bulge is substituted. The spring is of the usual shape, hav- 
ing a lip at its lower end. 




To quote from the spécification of the second Morris patent: 

"The lid is stamped out of a plate of malléable métal, and the bulge is formed 
with sharply defined and straight sides at its highest portion, so that it may form 
a compaiatively tight joint with the shoulder or projection. The lid is first hinged 
in place by inserting the pintle through the eyes of said lid, and through the 
shoulder of the box; and the spring is thereupon inserted through the slot, M, 
and is guided upward by the passage or channel, L, in which it fits; and, when 
the upper end of said spring has reached the shoulder, the spring is driven up- 
ward until the lip engages the recess which forms the stop for the lower end of 
the spring." 
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The lid hère described differs more widdy than does the lid of the 
flrst Morris patent from the Kinzer "arrangement." The only re- 
semblance between the Morris lids and the Kinzer lid is that they 
belong to the same gênerai class, and that each may be hinged to the 
box ot a car axle. In ail essential respects for the purpose for which 
thej are designed, there is entire dissimilarity both in the resuit pro- 
duced and in the method of producing it. The great superiority and 
improved practical utility of the Morris lids entitled them to the pro- 
tection of patents. The Kinzer lid bas, it is true, a rivetless spring, 
but it was a failure. Morris was the flrst to invent a method by 
which a spring could be permanently attached to a lid without the 
use of rivets, that has proved to be a success, as is abundantly proved 
by its extensive adoption by car builders throughout the United 
States. 

The claims of the second Morris patent of which infringement is 
charged are: 

"(1) A car axle box lid, which consists of a plate of stamped malléable métal 
formed at the middle of Its upper portion, with a bulge or swell, which terminâtes 
in a cui-ved part at its upper edge, at which point the latter is split at J^, J-, 
each side of said swell, whereby the upper corner-edge parts are adapted to be 
turned to form the hinge eyes, substantially as described. 

"(2) A car axle box )id, which consists in a plate of stamped malléable iroii 
formed at the middle of its upper portion, with a bulge or swell, which increases 
in height towards the upper edge, and has the upper edge curyed inward, with 
two transyerse hinge eyes upon the upper edge and at both sides of said bulge 
or swell, and formed with a transverse slot at its lower end, and with a transverse 
slot or recess below said slot, substantially as described." 

"(4) The combination of a car axle box formed with a perforated shouldei' 
or projection at the upper edge of its opening, a lid formed at the middle of its 
upper portion with a bulge or swell, which increases in height towards the upper 
edge, and has said upper edge curyed over said shoulder or projection, formed with 
two transverse hinge eyes upon the upper edge, and at both sides of said bulge, 
having a slot at its end, a pintle or hinge boit passed through the eyes and the 
perforated shoulder, and a flat spring inserted through the slot, having its lower 
end secured by a suitable stop, and its upper end bearing against said shoulder 
or projection of the aile box, substantially as described. 

"(5) The combination of a car axle box formed with a perforated shoulder or 
projection at the upper edge of its opening, a lid formed at the middle of its 
upper edge, with a bulge or swell, which increases in height towards the upper 
edge, which is curved over said perforated shoulder, formed with two transverse 
'hinge eyes upon the upper edge and at both sides of said bulge, a slot at its lower 
end, and with a transverse recess below said slot, a pintle or hinge boit passed 
through said perforated shoulder or projection, and through the transverse eyes 
of said lid, and a flat spring passed through the slot of said lid, and having its 
lower lipped end secured in the recess below said slot, and its upper end bearing 
against said shoulder or projection, substantially as described." 

"(7) As a new article of manufacture, the herein-described cover or lid for car 
axle boxes, consistîng of a blank pressed or stamped so as to form an upper cen- 
tral swell or bulge, substantially as and for the purpose described. 

*'(8) As a new article of manufacture, the herein-described Ud or cover for 
axle boxes, consisting of a blank pressed or stamped so as to form an upper cen- 
tral swell or bulge, a lower transverse slot, and a recess or slot below said trans- 
verse slot, forming a stop, substantially as set forth." 

The alleged infringing article is made under letters patent No. 
521,231, dated June 12, 1894, and issued to Nathan A. Davis, for a 
lid for car axle boxes, and is used and sold by the défendants. This 
lid is identical in shape, form, and material with the Morris lid of 
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1890, wîth the exceptions that it does not hâve the transverse slot, 
through which the spring is inserted from the outside, and the recess 
below the slot in whieh the angled end of the spring is anchored, 
The spécifications of the Davis patent describes a lid formed vyith 
a bulge to fit over the shoulder of the box, the shoulder being used 
as a socket for the boit that holds the lid to the box. The corners 




of the lid are pressed into shape to form hingé eyes. A stirrup is 
secured on the inside of the cover, and to hold the cover shut a spring 
is employed, one end being held by the stirrup, and the other end 
bearing against the face of tlie shoulder of the box. To secure the 
spring ûrmly on the cover, and to prevent its latéral displacement, 
a socket is pressed in the cover below the stirrup by which a shoulder 
is formed at the end of the socket, and the spring, being made with a 
turned-up end, is adapted to be iitted under and below the stirrup. 
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When in position, the spring flts easUy in the socket, and is securely 
held tliere by the turned-over end of tlie spring fitting neatly between 
the socket and the stimip. The shoulder of the socket also forms a 
stop against whioh the end of the spring abuts, and prevents the 
spring frqm jarring down and freeing its upper end from the bearing 
on the shoulder of the box. The curved end of the spring is "hooked 
over the stirrup,and then brought into the groove in the inside of the 
lid, in which position the engagement of its hooked end with the 
stirnip of the lid effectually prevents it being driven upward, while 
the lower walI or end of the grooTe prevents its being forced down- 
ward, and the sides of the groove prevent its being moved to one side 
or the other." Among the advantages claimed for the Davis lid are 
that it is provided with an easily adjustable spring, which can be 
applied when desired without riveting and bolting, and which, when 
applied, is wholly within the axle box. 

The défense is that the Davis lid does not infringe either of the 
patents in suit, because, (1) the Davis lid cannot be inserted to opera- 
tive position after the lid is hinged to the box, which is a spécial ob- 
ject of the Morris invention; (2) that, whereas the Morris inventions 
consist of certain improvements for applying a spring to the outer 
face of the lid, the defendant's lid embodies a construction whioh re- 
quires the application of the spring to the inner face of the lid; aud 
(3) that the Morris lid and spring are permanently secured together 
when brought into operative position, while the defendant's lid and 
spring are in no sensé secured together, except when the spring is 
under the tension exerted by the horn of the box. And it is confl- 
dently asked whether infringement can be found where such ob- 
vious différences exist. But thèse différences do not relate to the 
main inventions of the Morris patents. The great improvements 
made by Morris were the means by which a spring could be attached 
to a box lid without the use of rivets, and thus aUow a broken spring 
to be replaced without removing the lid from the box. This was the 
main feature of the first Morris patent. The next advance was to 
combine a rivetless spring whiclx was inserted through the outside of 
a bulged and hooded lid, through which the spring could be inserted 
from the outside, and which, when closed, would more effectually 
protect the contents of the box from dust and grit. This was the 
improvement made by the second Morris patent, which is chiefly for 
a combination invention. 

Now, the complainant claims that the défendants hâve only trans- 
posed the spring wholly from the outside to the inside of the box 
lid, while retaining the same three bearing points for the spring, 
namely, for its upper end the horn or projection of the journal box, 
the stirrup and shoulder at its lower end, with an intermediate point 
between the two. '^Phe stirrup in the Davis lid takes the place of 
the recess on the Morris lid for mooring the angled end of the spring, 
and thèse are the équivalents of, and were suggested by, the Morris 
constructions. Keeping in mind that the important feature of each 
of the Morris patents is the means by which a rivetless spring is at- 
tached to the box lid. the only inquiry as to infringement by 
the défendants of the Morris devices is whether the Davis lid uses 
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the same or équivalent methods to obtain the same resuit. An ex- 
amination of tlie comparative drawings contained in complainant's 
exhibits show very clearly that Davis has made an ingénions at- 
tempt to avoid infringement by placing the spring on the inside of 
the lid, and thus has done no more than to change the location of 
the spring, which opérâtes in substantially the same way as the 
Morris contrivanoe. The fact that the Morris spring can be at- 
tached to the lid after the latter has been hinged to the box, while 
the Davis spring lacks this advantage, is of no conséquence, since it 
is admitted that in practice the spring in the Morris lid is attached 
bef ore hinging. 

The défendants also deny that there is anj novelty in the mode of 
anchoring the lower end of the spring in the Morris lid, the same or 
analogous devices, it is alleged, having been previously adopted and 
used in snap hooks and letter clamps. On examination, however, of 
the patents relating to snap hooks and the letter clamps, the mode of 
placing and holding the spring in position will be found to be dif- 
férent from that employed by Morris. In the letter clamp the spring 
is secured at both ends, and in the snap hooks the spring is wedged 
into its place. While it is true that Morris was not the first, broadly, 
to make use of a spring with a right-angled end for the purpose of 
engaging in a slot or a dépression, to anchor the spring against 
longitudinal movement, he vs'as undoubtedly the first one to see the 
adaptability of applying the spring in that manner to a car axle box 
lid, and thus applied it to a new purpose to produce a new resuit, 
which are évidences of invention. 

It follo"ïV8 from v^hat has been said that the Davis contrivance for 
attaching and securing the spring to the inside of a car axle box lid 
is a mère évasion of, and to that extent infringes, the patents in suit. 
But it is in évidence that bulged or hooded lids, made of east iron, 
and applied to car axle boxes, were in use long prier to the dates of 
the patents in suit. This fact is clearly established by the testimony 
of Mr. Dayton, the complainant's expert: 

"xQ. 16. * * • To résume, l will ask you with référence to the patent of 
March IS, 1890, whether or not you understand that Mr. Morris was the in- 
venter of a box lid having the gênerai conformation of the lid illustrated and de- 
scribed by him, apart from the material or way in which that box lid was pro- 
duced. A. I understand that he was not the first to make a lid of that gênerai 
form, apart from its manufacture from sheet métal. xQ. 17. Mr. Morris says 
<lines 22 to 34 of the spécification) that the objecta of his invention are threefold, 
and first he says: 'to provide a lid for car axle boxes in which a spring for 
closing said lid, and for keeping it closed, may be secured so as to bear against 
the shoulder of the axle box at the inner side of said lid.' You understand, do 
you not, that lids fuUy answering this description were old at the time of Mr. 
Morris' invention? A. They were old in patents at least. xQ, 18. And you un- 
derstand, do you not, that the third of Mr. Morris' objects, viz. 'to provide such 
a lid with a bulge or swell which may fit over the shoulder of the axle box, and 
form a comparatively tight joint for excluding dust from the box,' was also oldï 
A, In cast-metal box lids, yes. xQ. 19. ïhe second and only remaining object 
which Mr. Morris states himself to hâve had in view was 'to provide such a lid 
with a slot and a stop for inserting and securing said spring from the outside 
of the lid after the latter has been properly hinged in place.' Do you understand 
that lids such aa Morris refers to, apart from the question of the material of 
which they are made, had ever had this capacity bef ore? A. I do not. xQ. 20. 
And you clearly understand, do you not, that the defendant's lids do not hâve this 
capacity? A. I do." 
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It is also in proof that the method or art of stamping various kinds 
of articles from sheet steel was well known and in use before Morrif 
made Ms box lids from that material, and it is well settled tliat the 
mère substitution of one material for another is not a patentable in- 
vention. Eooflng Co. T. Smeeton, 9 U. S. App. 489, 4 C. C. A. 379, 
and 54 Fed. 385; Kilboume v. W. Bingbam Co., 6 U. S. App. 65, 1 
0. 0. A. 617, and 50 Fed. 697. In the last-cited case the court says: 

"The use of wrought steel or iron in lieu of cast métal is a mère substitutiun 
of materials, whieh, whatever the degree of superiority given to the manufacture 
thereby, is not pa.tentable." 

It only remains to point ont those claims which, in the opinion of 
the court, are infringed by the défendants. Claim 1 of the flrst 
Morris patent clearly cornes within this categoiy, since it speeiflcally 
names the new devices for securely fastening the spring to the lid 
without the use of rivets. "The gist of the second Morris patent," 
as expressed in the opinion of the complainant's expert, "is the box 
lid having the bulge or swell to inclose the spring, and also haring 
a mutual conformation of the lid and the spring, substantially as 
stated, whereby the spring once in place is securely held against any 
possible displacement, solely by said conformation of parts, and with- 
o.ut rivets or similar f astenings." 

Claims 4 and 5 of this patent include the old housing or bulge, 
combined with the spring-securing devices of the flrst Morris patent, 
and are clearly infringed by the défendants, who use a lid of the 
same form, with équivalent devices for attaching the spring. With- 
out passing on the validity of claims 1, 2, 7, and 8, whieh are for a 
car axle box lid as an article of manufacture, independent of the 
manner of attaching the spring thereto, it is enough to say that there 
is not sufBcient évidence to sustain a charge of infringement of thèse 
claims, beoause the défendants' lid does not hâve the transverse slot 
and the anchoring receas below, which are the only novelties in the 
Morris lid per se. The mode of forming the hinge eyes, if it can be 
ranked as an invention, is anticipated by Morris' patent No. 192,254, 
of June 26, 1877. 

Let a decree be prepared in accordance with the foregoing opinion. 



THOMSON-HOUSTON ELECTRIC CO. v. OHIO BRASS 00, et al. 

(two cases). 

(Circuit Court, N. D. Ohio, E. D. July 18, 1896.) 

Nos. 5,510 and 5,511. 

1. Patents— CoNTRiBL'TORT Isfmngemext. 

Parties who make, and advertise for sale in their catalogue, as an inde- 
pendent device, one part of a patented combination, which part is valuable 
only in connection with the other éléments of the combination, are guilty of 
contribntory infringement. 

a, Bame— Preliminart Injukotiom. 

Preliminary injunction granted against infringements of the Van Depoele 
patents, Nos. 424,695 and 495,443, covering electric trolley switching devices. 
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Thèse were two suits in equity by the Thomson-Houston Electric 
Company against the Ohio Brass Company and others for alleged 
infringement of patents relating to electric trolley switching de- 
vices. 

Frédéric H. Betts, for complainant 
Frank T. Brown, for défendants. 

RICKS, District Judge. Thèse two cases are before the court 
upon a motion for a preliminary injunction. Case No. 5,511 in- 
volves a motion for preliminary injunction to restrain the infringe- 
ment of the Van Depoele patent No. 495,443, dated April 11, 1893, 
application for which was flled in the patent office on March 12, 

1887. Case No. 5,510 involves a similar motion for preliminary in- 
junction on patent No. 424,695, dated April 1, 1890, application for 
which was originally âled on March 12, 1887, being a part of ap- 
plication for patent No. 495,443, but was divided in the application 
upon which the patent flnally issued, which was flled October 27, 

1888. Both of thèse patents hâve been previously adjudicated to 
be valid. Patent No. 495,443 has been adjudicated valid in the 
case of Thomson-Houston Electric Co. v. Winchester Ave. Ey. Co., 
71 Fed. 192; and patent No. 424,695 has been adjudicated valid in 
the case of Thomson-Houston Electric Co. v. Elmira & H. Ry. 
Co., 69 Fed. 257, and, on appeal, in Id., 18 O. C. A. 145, 71 Fed. 396. 
The claims of patent No. 495,443 which are alleged to be infringed 
by the défendants herein were claims Nos. 6, 7, 8, 12, and 16, 
ail of which are sustained by Judge Townsend, in the case above 
referred to, in 71 Fed. 192. The défendants were duly served with 
notice of thèse décisions, and with requests to desist from further 
advertising the infringing devices, and further offering them for 
sale. Complainant has flled an affldavit of Mr. Coffln showing that 
they are fully equipped and ready to supply ail demands from the 
electric railways for ail necessary parts. 

The défenses to thèse motions are based upon two propositions: 
First, that the défendants hâve not infringed, because they hâve 
only sold certain parts of the patented combinations claimed ; sec- 
ond, that the patents are void, because the inventions claimed in 
the claims in suit hâve been previously described in prior patents 
to the same inventer. The complainant contends that it is no dé- 
fense for a party sued for infringement of patented combinations 
that the infringer has only made and sold a part of said combina- 
tion, if the proof shows that he made and sold those parts for the 
purpose and with the intention that the purchaser should utilize 
it by snpplying the other parts. This proposition is well sus- 
tained by Judge Townsend in the case of Thomson-Houston Elec- 
tric Co. V. Kelsey Electric Raiiway Specialty Co., 72 Fed. 1016, a 
copy of which opinion is flled and annexed to the afiQdavit of one 
of the witnesses in this case. 

The patent No. 424,695, in its third, eleventh, and nineteenth 
claims, covers a combination of overhead suspended wire con- 
ductor, the switch plate having depending flanges in an upwardly 
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pressing contact device, which is claimed as an invention. This 
contact device is named in the eleventh and nineteenth claims as a 
grooved wheel carried on the end of an upwardly pressed arm. 
The trolley arm and groove passes under the frog where the elec- 
trical contact is with the tips of the roller, instead of by wire 
to the bottom of the groove. The défendants make this switch 
device, advertise it for sale in their catalogue, and offer it as an 
indépendant device; but, as constructed and sold, it is, in and of 
itself, of no use, and can only become valuable and useful when 
attached to the other combinations of the trolley System. This is 
a clsar case of contributory infringement. If the device could be 
used for any other purpose, independent of the combination re- 
ferred to, the défendants would not be interfered with in the man- 
ufacture and sale of the same. But, inasmuch as it is valuable 
only in connection with the other combinations of the patent, it 
would defeat the spirit and purpose of the patent laws if the de- 
fendants were allowed to manufacture and sell it unrestrained and 
uncon ditionally . 

But it is claimed that there is ho proof of infringement, that a 
single sale of this device was made to one of complainant's agents, 
and that the défendants did not know for what purpose it was to 
be used. But this is a mère évasion. The défendants advertise 
this device in their catalogue by a eut, and oiïer it for sale; and 
it is idle for them now to say that they only made this single sale, 
and are, therefore, not infringers. They would not advertise it at 
a great expense. They would not manufacture it at an expense, 
and offer it for sale through agents at an expense, without intend- 
ing to reap some profit from it, or promote their business interests 
in some way by it. 

Both thèse patents hâve been fuUy considered by the circuit 
courts of the United States in the Eastern districts, and, after full 
and fair hearing, bave been adjudged to be valid. So far as I 
can discover from the défendants' briefs, every point now urged 
against thèse patents was considered in the other cases. It is 
urged, however, that, under the décisions of the circuit courts re- 
ferred to, it became necessary for the complainant to make dis- 
claimer as to certain claims, and that thèse disclaimers hâve been 
so broad as to give the public the right to use the inventions there- 
in referred to. But even this contention bas been before heard 
and disposed of. It will not, therefore, be profitable or useful for 
this court to review thèse décisions, and consider thèse objections 
at length. I think the universal practice and custom is, when cases 
hâve thus been once fuUy heard and considered, to accept the dé- 
cisions of the lower courts until passed upon by the highest courts. 
In one of thèse cases, at least, the circuit court of appeals for the 
New York circuit bas aflirmed the décision of the court below, and 
this décision may, therefore, be accepted as final. 

I think the proof of infringement is sufficient. Judge Lacombe, 
upon similar proof, allowed an injunction ou the same patents in 
New York, and I think the complainant is entitled to the relief 
prayed for in thèse cases. An injunction will be allowed restrain- 
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ing the défendants from manufacturing the switch plate covered 
by the patent No. 424,695, as described in claims 3, 11, and 19, 
and défendants will be further restrained from manufacturing the 
device covered by patent No. 495,443, in claims 6, 7, 8, 12, and 16. 
If, as contended by défendants' counsel, the défendants are not 
manufacturing or selling thèse devices, no harm can resuit from the 
allowance of an injunction and restraining order. If, on the con- 
trary, they are making any characteristic parts of the combination 
covered by the several claims hereinbefore stated, and selling them 
or disposing of them in such manner as to make it difflcult for the 
complainant to prove infringement, they ought not to be encour- 
aged in any such trick or device. If, as contended, the infringe- 
ments are so f ew and so trifling that they cannot be proven, no 
harm can resuit to the défendants. If, on the other hand, the in- 
fringements are cunningly hidden from observation, and difflcult 
to prove, the complainant ought not to suffer by it. This patent 
having been established at great expense, and after long litiga- 
tion, the complainant is entitled to the full beneât conferred upon 
it as the owner of a valid patent under the patent laws, and should 
hâve the full protection of the court. A decree may be prepared 
accordinffly. 



THOMSON-HOUSTON ELECTRIC CO. t. OHIO BRASS GO. et al. (two 

cases). 

(Circuit Court, N. D. OUo, E. D. October 26, 1896.) 

Nos. 5,510 and 5,511. 

Patekt Sdits— Pbeliminaby Injunctions— Prior Adjudications— Appeal and Str- 

PERSEDEAS. 

A court, in granting a preliminary injunction in a patent suit, followed prior 
décisions of other courts on tlie merits. Beld, that it would also follow those 
courts in refusing a supersedeas on allowing an appeal. 

Thèse were two suits in equity by the Thomson-Houston Electric 
Company against the Ohio Brass Company and others to restrain 
the alleged infringement of the Van Depoele patents, Nos. 495,443 
and 424,695, for electric trolley sv^itching devices. Preliminary in- 
junctions were heretofore granted. 78 Ped. 139. The présent hear- 
ing is in relation to the granting of an appeal and supersedeas. 

Betts, Hyde & Betts and Squire, Sanders & Dempsey, for com- 
plainant. 
Frank T. Brown, for défendants. 

RIOKS, District Judge. In thèse two cases, the complaînant's 
solicitors were served with notice by solicitors for the défendants 
that on the Ist day of October, 1896, at 10 o'clock a. m., they would 
apply to the court for an order superseding the injunction allowed in 
the opinion rendered in thèse cases, and for the allowance of an ap- 
peal. Solicitors for the défendants appeared at the time stated. 
Counsel for the complainant, through a clerk in their office, had be- 
fore that time appeared and asked for information with référence to 
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a hearing, wMch. tlie court supposed referred to the case of the Con- 
tinental Trust Company against tte Toledo, St Louis & Kansas City 
Railroad Company. Acting upon this supposition, the court ad- 
vised the représentative of complainant's solicitors that the case 
would be heard at 11 o'clock that morning. In the meantime, so- 
licitors for the défendants appeared, and, no one appearing for the 
complainant, the orders as prepared by counsel for the défendants 
were signed ex parte. An hour afterwards, when complainant's 
solicitors appeared for the hearing of the motion, the court for the 
first time discovered that a misunderstanding had existed, and that 
the inquiry to which référence is made in this opinion really referred 
to the hearing in thèse cases. In the meantime, défendants' solicit- 
ors had left the city. Thereupon tiie court directed that the orders 
be not entered upon the journal, and counsel for thft défendants 
were thereupon notified of the mistake. Oorrespondence has fol- 
lowed, the purport of which has been to ask the court to supersede 
the injunction pending the appeal, with an intimation that the opin- 
ion in the cases relied upon in the opinion cited by the court were 
afterwards modifled in the case of Thomson-Houston Electric Co. v. 
Kelsey Electric Rallway Specialty Co. (in the United States circuit 
court of appeals for the Second circuit) 22 C. C. A. 1, 75 Fed. 1006. 
The court is perfectly willing to allow this order to be modified in 
the same way in which the court of appeals modifled the order in the 
Kelsey Case; but, inasmuch as, in ail the cases in the First, Second, 
and Third circuits, the supersedeas has been refused, and inasmuch 
as this court has foUowed the décisions of those courts upon the 
merits, I see no reaaon now why the supersedeas should be allowed. 
It is claimed by the soliciter for the défendants that, as soon as 
the ex parte orders were approyed by me, on the Ist of October, the 
défendants were notified that the supersedeas had been allowed, and 
that thereupon they made some contracts in perfect good faith be- 
fore any notice was received that the orders were held for further 
considération. If the défendants can show by affldaTit that, acting 
in perfect good faith, they made bona fide contracts, and that thèse 
were made before they had notice that the orders were held, the 
court will grant them proper relief in some form upon proper présen- 
tation of the facts. The order allowing the appeal may be entered, 
but tlxe injunction will not be superseded pending that appeal. 
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THE MTJTUAIi. 

THE J. PBEOY BAETEAM. 

BARNBY DUMPING BOAT CO. v. THB MUTUAL. 

SAMB V. THE J. PERCY BAETBAM. 

(District Court, D. Conneeticut. January 9, 1897.) 

1, Abmiraltt Pbactice — Release ok Stipulation — Additional Seooritt. 

After a vessel has been released on stipulation, she is freed forever of the 
lien, and the court therefore has no authority to require the claimant to give 
any additional security. 

2. Collision— ScHooxEii ant) Tow— Change op CounsE—NEOLioENT Lookout. 

Where a schooner coUided at night with the hindmost of two dumpers in tow 
of a tug, hdd, on the évidence, that the schooner changed her course, and had 
a négligent or incompétent lookout, and consequently was solely in fault. 

This was a libel by the Barney Dumping Boat Company against the 
steamtug Mutual and the schooner J. Percy Bartram to recover dam- 
ages resulting from a collision. 

Carpenter & Park, for libelant 

G-oodrich, Deady & Goodrich, for the J. Percy Bartram. 

Macklin, Cushman & Adams, for the Mutual. 

TOWNSEND, District Judge. Libel in rem. A preliminary 
question is raised herein by motion of claimant to vacate order for 
additional security. The parties originally agreed that the bond 
should be flxed at $3,000, whieh was accordingly filed, and the vessel 
was duly released. Afterwards, on an ex parte application, the 
court made an order for additional security in accordance with the 
provisions of rule 23 of the district court rules in the Southern dis- 
trict of New York. The claimant has failed to file any additional 
bond, and daims that the court had no power to make said order, 
because there is no express rule authorizing the court to make such 
order in this district; and further because the vessel was released 
by consent upon the filing of said bond for |o,000. I think the point 
is well taken. In The William F. M'Eae, 23 Ped. 558, Judge Brown 
says: 

"That a vessel discharged from arrest upon admiralty process by the giving 
of a bond or stipulation for her value, or for the payment of the amount claimed 
in the libel, returns to her owner freed forever from the lien upon which she was 
arrested, and can never be seized again for the same cause of action, even by 
the consent of parties, is a proposition too firmly established to be open to 
question. ïhe Kalamazoo, Eng. Law & Bq. 557; The Wild Ranger, Brown. 
& L. 84; The Union, 4 Blatchf. 90, Fed. Cas. No. 14,346; The White Squall, 
4 Blatchf. 103, Fed. Cas. No. 17,570; The Old Concord, 1 Brown, Adm. 270, 
Fed. Cas. No. 10,482; Senab v. The Joséphine, 4 Cent. Law J. 262, Ped. Cas. 
No. 12,663." 

See, also, The Haytian Republic, 154 U. S. 118, 14 Sup. Ct. 992. 

In The Union, 4 Blatchf. 90, Fed. Cas. No. 14,346, Judge Nelson 
holds that the vessel, having been discharged from arrest, upon the 
giving of bond or stipulation, returns into the hands of her owners 
discharged from the lien or incumbrance which constituted the foun- 
dation for the proceeding against her. See, also, Henry, Adm. Jur. 
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& Proc. p. 338, § 123. Whether there was any such mistake in fixing 
the amount of the original stipulation, or in discharging the vessel, 
as would authorize an order for the redelivery of the vessel, it is not 
now necessary to décide. The motion to vacate the order is granted. 

At about 9 o'clock, on the night of September 38, 1895, the claim- 
ant, the steamtug Mutual, started from Oanal street, North river, 
with a tow of two dumpers, bound for the dumping grounds at Sandy 
Hook. The dumpers were known as Nos. 12 and 2, and tailed one 
behind the other, No. 12 being ahead; each having from 60 to 80 
fathoms of hawser. At about 10 o'clock on said night, the respond- 
ent, the schooner J. Percy Bartram, heavily laden with coal, passed 
Sandy Hook on the way from Philadelphia to New Haven. At about 
midnight, in the Narrows, between Staten Island and the Long 
Island shore, and opposite Bay Ridge, or the Crescent Club House on 
Long Island, the Bartram collided with dumper No. 12, causing her 
severe injury. Her owners hâve iiled this libel against said steam- 
tug Mutual and said schooner Bartram. 

The answer of the schooner allèges that the dumper No. 12 was 
négligent in failing to steer after the tug, and in failing to hâve 
proper lights. There is no évidence to support the former allégation. 
There is such a prépondérance of testimony to the effect that the 
dumper had one white light fonv"ard and one aft, properly displayed 
and buming, that this fact also must be taken as proved. It is true, 
the master and mate of the Bartram state that they saw no lights on 
No. 12, but their admissions as to the numerous shore lights and 
white lights of vessels lying at anchor, seen by them just prior to the 
collision, indicate that they may hâve mistaken the white lights of 
the dumper for other lights. They admit that they saw the staff 
lights on the tug, showing she had a tow. I flnd, in accordance with 
the prépondérance of évidence, that there was no négligence on the 
part of the libelant. 

It is claimed by the schooner that the collision was caused by the 
fault of the tug Mutual in not keeping out of the way of the schooner, 
and by the Mutual that it was caused by the fault of the schooner in 
poi-ting her helm, and changing her course. At the time of the col- 
lision the night was clear. There was a southeast 10-16 knot breeze. 
The tide was the flrst of the flood. The schooner and tug sighted 
each other when they were about a mile and a half apart, standing 
green to green, the tug being about a point off the schooner's star- 
board bow, and the schooner, according to the tug's witnesses, being 
about four points on the tug's starboard bow. From ail the évi- 
dence, I flnd that the schooner must hâve been making about six 
knots an hour. The course of the tug was originally southwest, but 
when flrst sighted by the schooner, she had shifted her course to 
south by east or southeast, and was heading somewhat towards the 
Long Island shore, in order to avoid the strength of the flood tide. 
When the vessels sighted each other, and for some time thereafter, 
the schooner was heading from noith to north by east. That she 
changed her course, and that said change caused the collision, ap- 
pears, not only from the testimony of the witnesses for the tug, but 
78 F.— 10 
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aiso from the testimony of tliose on the schooner. In view of the 
contradictions and improbabilities in the latter, it is clear that the 
collision could not hâve occurred as it did unless the schooner 
changea her course. It fnrther appears that the lookout and wheels- 
man on the schooner were incompétent or négligent. The master 
admits that, although he saw the tug a mile and a half away, and 
knew she had a tow, he saw no light on either tow until he waa 
within 500 feet of one and close on to the other, although it is ad- 
mitted as to the former and proved as to the latter that each had 
proper lights burning. He says that he iirst saw the green light of 
the tug 10 or 12 minutes before the collision, when she was a mile and 
a half away, about a point on bis starboard bow, and steering about 
soutli bj east or southeast, and he repeatedly states that she kept on 
that ono point on his starboard bow for about 10 minutes. Again, 
he says he did not notice whether the tug was broadening off on his 
starboard bow. At the dose of his testimony he was recalled to 
correct certain mistakes. As to this one, he says : 

"Q. Did you make some correction of the bearing of the Mutual's green light 
fiom the time you first saw it? A. I say I didn't understand the question as 
put to me, and, naturally, il I was steering north, one-half west, and the two 
lioats was steering south by east, that we would be going apart, — that we would 
be spreading. Q. That is, the light would draw further astern? A. Yes, sir. 
Q. That is, the boats approached each other? A. Which I am not able to give 
the distance." 

But if the green light was first seen, as he and his wheelsman say, 
on his starboard bow, he could not hâve passed the tug 200 feet away, 
and collided with the tow, if he had held his course. That the tug 
must first hâve been on his port bow in order to allow such a col- 
lision, after he had kept his course for a mile and a half, seems 
manifest. 

Accepting as true the testimony of the master as to the position 
of the schooner and tug, the ordinary rules of trigonometry and sur- 
veying make it mathematically certain that there could hâve been 
no collision if the schooner had kept her course. It is not claimed 
that the tug changed her course. A mile and a half — ^the distance 
between the tug and the schooner — is about 8,000 feet. The angle 
between the course of the schooner and the line drawn from the 
schooner to the tug is one point, or 11° 15'. The natural sine of this 
angle, which would be a line drawn from the tug perpendicular to 
the course of the schooner, is .1951. .1951 of 8,000 feet would be 
1,560 feet, so that the tug, when first seen, must hâve been 1,560 
feet from the line of the course of the schooner. If the master's 
testimony is correct, the tug must hâve been approaching the line 
of the course of the schooner, and the tows behind it must always 
hâve been further from this line than the tug, so that, if the schoon- 
er had kept her course, she could not hâve passed the starboard 
side of the tug, some 200 feet away, and struck the forward tow. 
She certainly could not hâve struck it squarely on the bluff of the 
starboard bow. Counsel for the schooner, in his ingénions brief, 
claims that the following facts are proved: First That the schoon- 
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er was headed N. i E.; the tug S. E. Second. That when the 
schooner first sighted the green ligM of the Mutual, it was about 
àhead, and a mile and a half away. Third. That the schooner was 
not going over flve miles an hour. He further claims that the tug 
and tow were 1,300 feet long. New, it is testifled, and undisputed, 
that the tug and tow were going two miles an hour. If they were 
going two miles an hour while the schooner was going five miles, 
the tug must hâve gone over 3,000 feet while the schooner was 
reaching the point where the tug was flrst seen; and if the schooner 
did not change her course, the tows must hâve been several hun- 
dred feet away f rom the line of the schooner's course when they 
passed the schooner. The brief of counsel for the schooner argues 
that the tow was crossing the line of the schooner's course. If this 
were so, and the rates of speed were as claimed in said brief, the 
schooner could not hâve collided with said tow unless the tug, 
when seen a mile and a half away, was at least one point on the 
port side of the schooner, instead of ahead or on the starboard 
side. That the schooner was not heading N. ^ E. up to the time 
of the collision is shown not only by the foregoing facts, but also 
by the testimony of five witnesses on the tug Mutual, the tows, and 
on the tug Ramsay, ail of whom swear that she did change her 
course. That the Mutual was "about ahead" of the Bartram when 
a mile and a half distant, or when first seen by those on board the 
schooner, is denied by the master of the schooner, who testiûed as 
follows: 

"Q. How long a time before the collision had you seen the green light of the 
Mutual? A. Ten or twelve minutes. Q. And then she was a mile and a half 
away? A. Yes. Q. Where was she when you first saw her? A. On our star- 
board bow. Q. How many points? A. About a point." 

It is denied by the wheelsman of the schooner, who testifled as 
follows: 

"Q. Up to that time you hadn't seen any tug? A. O, yes; I could see a tug- 
boat on the starboard bow, coming down. Q. How far away had you seen that 
light? A. About a mile. Q. How far on your starboard bow did those lights— 
the green light and the bright lights— show when you first saw themî A. About 
a point on our weather bow, 1 should judge that it was." 

Again : 

"Q. How much was she on your starboard hand a mile away? A. I dare say 
she was half a point." 

The statement of the lookout of the schooner, who, according to the 
prépondérance of his own testimony, and according to that of the 
wheelsman, did not see the light of the Mutual until just before the 
collision, is as follows: 

"Q. How far away was she when you first saw the green light? A. Welî, I 
suppose she was a couple of hundred yards, more or less. Q. And how did that 
light bear upon you? A. It bore about right ahead of us." 

I do not consider it material how the light of the tug bore at 
that distance, nor that the testimony of this witness upon that point 
is of any weight in the circumstances. This testimony, however, 
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and that of a deck hand on the tug Mutual, is the only évidence 
which is claimed to support the argument that the Mutual was 
ahead of the schooner when a mile and a half away. The testi- 
mony of the deck hand, in fact, however, does not support any such 
contention. He says : 

"Q. How far was the Bchooner away from you when yon first saw the green 
lightî A. Abont a mile away when I first saw it. Q. Ou what bow of your 
tug did you eee the green light? A. Starboard bow. Q. Did you say anything 
when you saw this green light of the BartramV A. Yes, sir. I reported it to 
the captain. Q. What did you say? A. I told him I saw a green ahead. He 
told me he saw it before. Q. How far was she away from you when she showed 
both her red and green light? A. I should thinlc about SOO feet; around there 
somewhere; I couldn't say exactly; may be more or less. Q. What was done 
on your tug then? A. The captain tooted his whistle." 

And it was only at this time and in this connection that he tes- 
tifles, as stated in the brief for the schooner, that "when the schoon- 
er showed both lights, the vessels were head and head ; dead ahead 
of eaeh other." 

Some further contradictions in the testimony of those on board 
the schooner, are the following: The master says, the lookout on 
the schooner reported the tug about 10 minutes before the colli- 
sion. The lookout says the alarm whistle first attracted his at- 
tention to the tow. "He could see the green light a little ways be- 
fore that." "Q. How far away was she when you first saw the 
green light? A. Well, I suppose she was a couple of hundred 
yards, more or less," and he then reported to the captain. After- 
wards he says the tug was 60 or 70 fathoms away when he first 
saw her, and again he says the distance was 500 or 600 yards, 
and that the 200 yards referred to the time when the alarm whistle 
was given. The wheelsman says, "The collision occurred imme- 
diately after the lookout made his first report." The master tes- 
tifies that about 20 minutes before the collision he changed his 
course from N. to N. -J E. The wheelsman says that for two hours 
before the collision he was sailing N. ^ E., and that he made no 
change in said course up to the time of the collision. The master 
says the velocity of the wind that night was from 10 to 15 miles 
an hour; the lookout says it was a 5-knot breeze. Whether, there- 
fore, this case be disposed of by accepting as true the évidence of 
the witnesses for the tug, or the évidence of tlie captain of the 
schooner, or by analyaing the contradictory évidence of the three 
witnesses on behalf of the schooner, and rejecting certain portions 
thereof, for the reasons already stated, it sufiiciently appears that 
the collision could not hâve occurred without an inexcusable change 
of course on the part of the schooner. I am constrained to believe 
that when those on board of the schooner saw that she was far 
enough ofE to clear the tug, they changed her course for an an- 
chorage near the Long Island shore, without looking out for the 
tow. The admitted facts that when the schooner neared the tug 
those on board the tug biew an alarm whistle, and, as the schoon- 
er passed, called out to look out for their tow, confirms this view. 
Decree for libelant against the schooner. 
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fODNG V. ONE HUNDRED AND FORTY THOUSAND HARD BRICK. 

(District Court, S. D. New York. December 30, 1896.) 

Demoruage — Allowed afteb Expkess Notice and Reasonable Time— Brick Cabgo 
— Unbeason'able Détention— Allegbd Customs Invalid. 

The libelant having taken on board his scow 252,500 brick from the yard 
of the manufacturer on the North river, was afterwards directed to a berth 
at the foot of Canal street for delivery to Mr. Peck, the purchaser. On Sep- 
témber 12th, the day foUowing arrivai, the discharge was commenced at the 
rate of a few thousand per day only, as they were wanted and carted away 
by a subvendee. The delay was iucreased by an unusual amount of inferior 
brick in the cargo. On the 20th the master gave notice that he would çlaim 
demurrage uniess the cargo was delivered by the 25th. Five days was a 
reasonable time for unloading the whole cargo. Mr. P., the first vendee, 
having fînally refused to accept the residue of the cargo, the shippers on the 
26th ordered the scow to the Wallabout, where the residue of 140,000 was 
discharged on October Ist. There was no bill of lading, and no agreement 
as respects demurrage. Much évidence was taken as respects an alleged 
local custom (1) that the carrier of brick must wait the convenience of the 
vendee or the subvendee, in unloading the vessel; (2) that the master was 
bound to prevent putting on board inferior brick from the manufacturer's 
yard. Held: (1) That the évidence as to both of the alleged local cus- 
toms was insufficient to sustain them; and that they were also invalid, 
as unreasonable and indefinite; (2) that whlle the évidence showed that 
more time was usually allowed for discharging brick than other ordinary 
cargoes, the notice by the master in the présent case was a lawful, reasonable 
and proper notice, giving abundant time for unloading, and that he was en- 
ytled to demurrage after the 25th. 

Foley & Wray, for libelant. 

Wilcox, Adams & Green, for claimant. 

BROWN, District Judge. The libelant claims demurrage for eight 
days' delay in the discharge of a cargo of 352,500 brick taken on 
board the scow Riley & Rose at Roseton,afew miles above Newburg, 
on September 5, 1894. The bricks were shipped by the manufacturers, 
and had not been sold when loaded. In accordance with the usual 
practice, the scow proceeded to the foot of Fifty-Second street, New 
York, to wait for a sale of the brick and orders for delivery. The 
cargo was soon after sold by the manufacturers to Mr. Peck, and 
the scow was directed to deliver the brick at the foot of Canal street, 
to which she proceeded at once on the llth of September, 1894, and 
reported to the purchaser. The discharge commenced on Septem- 
ber 12th, and from seven to ten thousand brick were discharged each 
working day following until some time between the 19th and 25th 
of September, when Mr. Peck refused to unload any more on ac- 
count of the great number of pale brick fonnd in the cargo, his pur- 
chase having been of hard and washed brick. The brick unloaded 
were taken in carts only, by which they were carried to the con- 
Bumer, to whom they were sold by Mr. Peck. It is customary, as 
Mr. Peck testified, to deliver brick either in carts or by piling them 
upon the dock. None in this case were piled upon the dock. The 
évidence shows that 60,000 per day would be a reasonable day's 
work in unloading, and that five days' time was quite sufflcient to 
dîscharge the whole cargo. 
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On the 20th of September, tlie libelant, after previous complaints 
to Mr. Peck, gave notice to the shipper by telegrapb that demurrage 
would be claimed unless the cargo were unloaded by tlie 25t]i. On 
the 26th, by direction of the shipper, the scow was ordered to the 
Wallabout, Broolilyn, where the discharge of the residue of 140,000 
brick was completed on October Ist, and the présent libel was 
thereupon flled against them for the freight and demurrage. ïhe 
freight was subsequently deposited in court. There was no express 
agreement between the parties in regard to the time or rate of 
discharge, or as respects demurrage. 

For the défense it is contended, that the soft brick were taken 
on board by the fault of the master of the scow; that under an 
express agreement with the shipper he had agreed to throw ont 
the soft brick; and it is further alleged that it was by custom his 
duty to do so. The master of the scow denied the alleged agree- 
ment, and any knowledge of the alleged custom, but admitted some 
incidental conversation in regard to soft brick, and that a few were 
taken off by the shipper's superintendent. 

In support of the reasonableness of the alleged custom, it is 
urged, that when brick are taken from the kiln upon barrows, by 
which they are brought to the vessel, it is so dark at the kiln that 
the quality cannot be distinguished ; and it is necessary, theref ore, 
that the séparation be made at the dock. Admitting this to be 
so, there is no reason why the shipper should not incur the labor 
and the responsibility of the séparation. It would certainly be an 
onerous and a dangerous responsibility, if the captain of a scow 
should undertake such a séparation, and incur the risk of satisfy- 
ing the purchaser. Nothing short of very clear proof ought to be 
accepted as transferring this responsibility from the manufacturer 
and shipper to the captain of a scow. The évidence in this case 
seems to me quite insuflficient to establish such a shifting of respon- 
sibility. The friendly aid of the captain of the scow might naturally 
enough be sought and given; but to cast the whole légal respon- 
sibility on him is a very différent thing. The évidence is insaffi- 
cient to warrant any such conclusion. The proof as to the quan- 
tity of the pale and rotten brick, and of broken arches, namely from 
one-flfth to one-seventh of the whole cargo, strikingly illustrâtes, 
as it seems to me, the unreasonableness of defendant's contention. 
It seems impossible that such a proportion of inferior brick could 
hâve been put on board without négligence on the part of the ship- 
per's men who loaded the scow; and why should the scow captain 
be charged with responsibility for their négligence? The évidence 
also of what took place while the cargo was loading, shows that 
the captain of the lighter could not hâve understood that any such 
responsibility as is hère claimed was devolved upon him ; and I can- 
not flnd that it was. The delay, moreover, of two weeks from the 
12th to the 25th of September, evidently was not caused by the 
pale brick, but through the claim to keep the scow for the con- 
venience of Mr. Peck and his vendee, and through the failure of 
the shipper to act promptly after the libelant's notice of September 
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20th. Any objections to the cargo sliould hare been made much 
earlier. 

It is further contended tbat by the custom of the brick business 
on the North river, no demurrage ever accrues; that there is no 
such thing as a customary rate of discharge or customary dispatch; 
but that the vessel is bound to wait for the convenience of the con- 
signée; and that this convenience also includes the convenience of 
the purchaser from the consignée. 

Much testimony bas been talien on this subject on both sides. It 
indicates that while daims for demurrage in such cases are not un- 
Ivnown, they hâve ijeen comparatively fevF, and that brick boats 
hâve been, and perhaps most commonly are, detained beyond the 
period which would usually be deemed admissible in other kinds 
of transportation. It is évident that this is largely due to the close 
relations between the manufacturers of brick and the ov?ners of 
barges, scows, or schooners employed in the brick trade. The 
claimant's évidence, however, establishes no flxed or deflnite con- 
clusion, except that the consignées of the brick refuse to pay de- 
murrage, though boats may be considerably detained, and that suits 
are occasionally brought for demurrage. Most of the defendant's 
witnesses do not claim any indeflnite time for dischar ging; but they 
differ much as to what would be a reasonable time, varying from 
two or three weeks to tvi^o months. The libelant, while admitting 
fréquent delays in discharge, dénies any such custom as the défend- 
ant allèges. 

It is évident that so loose and indeflnite a practice is not suffi- 
y;ient to establish any valid custom, or an obligation to wait for 
the arbitrary convenience of the consignée, or his vendee. Such 
a custom would plainly be too unreasonable and indeflnite to admit 
of légal sanction. Every custom, in order to become obligatory, 
whether local or gênerai, must be so well known and understood 
that it may fairly be presumed that ail persons engaged in that 
trade are acquainted with it and assent to it. To be obligatory, it 
must not be merely a loose practice, but précise, deflnite and cer- 
tain, so as to supply the place of the common law in the given case, 
and be capable of being applied to the contract in deflning and flx- 
ing the rights of the parties under it. The Paragon, 1 Ware, 328, 
Fed. Cas. No. 10,708; 1 Pars. Cont. 53; Walls v. Bailey, 49 N. Y. 
464, 468. See The Eddy, 5 Wall. 481, 486, 496; Isaksson v. Wil- 
liams, 26 Fed. 642; The Innocenta, 10 Ben. 410, Fed. Cas. No. 7,059. 

Aside from the unreasonableness of detaining the vessel for the 
mère convenience of the consignée, or his vendee, the évidence falls 
far short of establishing any deflnite substitute in place of the com- 
mon-law obligation of reasonable diligence in discharge. The evi 
dence indicates, moreover, that the sales of brick are largely through 
commission agents, and that the ordinary practice is to arrange, at 
the time of the sale to the consignée, for the place of berth and 
for the period of discharge. The agent who engaged this scow to 
the shipper testlfied that this case is exceptional in those partic- 
ulars. 
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In vie'vy of such indefiniteness in the practîce, and the lack of 
arxy definite mie as to the rate of discliarge, I hâve no doubt that 
in cases where no provision is made as to the time for unloading, 
it is compétent for the inaster of the boat, whenever he is dissat- 
isfled with the rate of discharge, after being sent to a berth, to 
give notice, as was done in this case, claiming demurrage unless 
discharge is completed within a reasonable time thereafter; and 
that after such notice demurrage may be collected for any delay 
beyond what may be proved to be in fact a reasonable time from 
the date of the notice so given. In this case notice was given on 
the 20th of September, requiring, in eflfect, that the residue of the 
cargo should be discharged within five days. This was much longer 
than was necessary to discharge the residue of the cargo. If Mr. 
Peck had already refused on the 19th to receive the rest of the 
cargo, as the respondent in its brief contends, there was certainly 
unreasonable delay in not sending the cargo to the Wallabout until 
the 26th. If, as the libelant contends, the rejection of the cargo 
was not until the 25th, a period of eleven days was certainly an 
unwarranted period to hold the scow for determining whether to 
accept or reject the cargo. 

I find that the notice given by the libelant on September 20th 
was a reasonable and lawful notice, and afforded sufBcient time for 
the discharge of the rest of the cargo; and that the libelant is, 
therefore, entitled to seven days' demurrage from September 25th 
to Octol)er Ist, at the stipulated rate of $16 per day. 

A decree for the libelant may be entered for that amount, with 
interest, and also with costs, as it is évident from the nature of 
the litigation that the absence of a prior demand has made no dif- 
férence as regards the défense. 
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HUDSON V. GBAFFLIN. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 181. 

Shippino— Damaoiî to Cargo— Pertt.s of the Sea— Neoligexce. 

Damage to a cargo of fertilizers, shipped on a barge from Baltimore to 
Norfolk, by sea water getting in tlirougli the hatches during a severe but not 
unusual storm, hdd to be attributable to négligent calking of the hatches and 
failure to cover them with tarpaulin battened down, as was customary with 
such cargoes, rather than to the "périls of the sea." 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel in rem by William H. Grafflin, as administrator of 
George Grafflin, deceased, against the barge Glide (George P. Hud- 
son, claimant), to recover for damage to cargo. The district court 



THE GLIDE. 153 

rendered a decree for the libelant, and the complaînant haa ap- 
pealed. 

Robert H. Smith, for appellant. 

Frank Gosnell (T. M. LanaMn, on the brief), for apipellee. 

Before GOPF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. The appellee filed the libel in this case 
in the district court for the district of Maryland against the barge 
Glide. The appellant intervened as managing owner and claim- 
ant. The libelant claimed damages because of injury to a cargo 
of f ertilizers which he hiad shipped on the barge at Baltimore, to be 
transported to Norfolk. The Clide sailed from Baltimore during 
the night of the 20th of February, 1893, in tow of the Virginia Ehr- 
man, and arrived at Norfolk on the 22d of that month, with a portion 
of her cargo damaged by sea water. The libelant insista that it 
■was the duty of the barge to carry the cargo safely, except such loss 
as might be caused to it by the act of Cod and the public enemy, 
and he specially claims that the captain and owners of the Glide 
were guilty of négligence in not properly securing her hatches by 
calking them, and afterwards covering them with tarpaulins se- 
curely battened down. The court below decreed in favor of the 
libelant, from which decree this appeal is prosecuted. 

The appellant claims that the district court erred in flnding the 
Glide in fault, and her owners liable for damages to the cargo. He 
ins,ists that the damage was caused by dangers of the seas, and that, 
therefore, the barge was exempt from liability. The owners of the 
Glide, in receiving the cargo, and receipting for the same, contract- 
ed for the safe custody, due tramsportation, and proper delivery of 
the 507 tons of fertilizers, belonging to the libelant. It was to 
hâve been so delivered at Norfolk in as good order and condition as 
when shipped. It is so well established and now universally admit- 
ted that the contract to transport implied that the barge was rea- 
sonably fit and suitable for the service which the owners engaged 
to perform, and that she was in condition to encounter such périls 
of the sea as a vessel of that kind, with a cargo of that character, 
laden in the way she was, may be f airly expected to encounter in a 
voyage from Baltimore to Norfolk, that argument is not required, 
nor is the citation of authorities neoessary, to sustain the same. 

We think the évidence clearly shows that the Glide, when she 
sailed from the port of Baltimore with the cargo of appellee on 
board, was seaworthy, and in every way fltted for the voyage to Nor- 
folk, conceming which she was then under contract. That the 
cargo was damaged when it reached Norfolk is beyond question, — 
is, in fact, admitted. The only matter we hâve to détermine is, was 
the damage caused by the vis major, or by the carelessness of the 
masters and owners of the barge. That the Glide, during her voy- 
age, encountered a severe storm is clearly shown. The sea was 
heavy, the waves rolled over the barge, and the wind blew strong. 
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Tàe tug at the same time had in tow tlie barge Dixie, aiso laden 
with fertilizers, and her cargo was also damaged, but slightly, as 
compared with that of the Glide. The tug Peerless, with a tow 
of two barges and a bark, left the port of Baltimore very soon af ter 
the Virginia Ehrman left with the Glide, and encountered tJie same 
storm. Her mate describes the storm as very ge\'ere, and says 
they let go of and anchored the bark, and took the barges into har- 
bor, coming ont, and proceeding to Norfolk the next moming. The 
cargoes of thèse two barges consisted also of fertilizers, and they 
reached the point of destination, Norfolk, without damage. The 
storm, though quite seyei-e, was not unusuol, and the fact tJiat 
other barges and other tugs pasised through it without damage in- 
dicates, at least, the absence of the éléments necessary to constitute 
the interposition of the vis major, and suggests that, had there beeu 
more attention paid to the safety of the cai'go and to the manage- 
ment of the barge, there would hâve been no necessity to subsequent- 
ly rely upon the périls of the sea. 

The damage to the cargo of the Glide was caused by the sea water 
entering at the hatehes, and saturatiug the bags of fertilizers im- 
mediately thereunder. There were four regular hatehes on the 
Glide, whieh appear to hâve been properly constructed, and well 
supplied with covers fitting flush with the top of the ooamings. But 
we are forced to the conclusion, from the évidence, that they were 
not properly calked, and the testimony is uncontradicted that the 
barge used no hatch eloths or tarpaulins during any time of the 
\'oyage, not even when the sea was washing over the hatchways. 
The weight of the testimony shows that the custom at the port of 
Baltimore, especially with perishable cargoes, was for bai'ges to 
calk the hatchways securely, put the tarpaulins on, and batten them 
down. The Glide had no tarpaulins previous to the voyage during 
which this cargo of fertilizers was damaged, but immediately there- 
after she procured them. The hatehes of the Dixie, the barge in 
tow with the Glide, as also those of the two barges in tow of the 
Peerless, were properly calked, tarpaulined, and battened down. 
No effort was made to calk the hatehes of the Glide until after she 
left the port of Baltimore, and it is évident, to say the least, that 
the work was not well done, and, even then, if they had been se- 
curely tarpaulined, the damage would most likely hâve been obvi- 
ated. While it is true that the damage was caused by the storm, yet 
it is also true that it could hâve been prevented by the exercise of 
reasonable skill and proper seamanship, and therefore the loss was 
not oceasioned by the périls of the sea, and the carrier was not 
exempt from liability therefor. We cannot say, from the évidence 
found in the record, that the damage to the cargo of the Glide was 
produced from causes extraordinary in character and irrésistible in 
force, that could not hâve been anticipated by human skill, and 
guarded against by proper exertion and prudent seamanship; and, 
consequently, it follows that we must flnd that the master and own- 
ers of said barge are liable to the appellee for the damages toimd by 
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the court below. Bearse v. Ropes, 1 Spr. 331, Fed. Cas. No. 1,192; 
The Reeside, 2 Sumn. 567, Fed. Cas. No. 11,657; Story, Bailm. § 512a; 
The Ohasca, 32 Law T. (N. S.) 838; The 8vend, 1 Fed. 58; The Bark 
Kate Irving, 5 Fed. 633. 

We concur fully with the leamed judge who decided the case be- 
low, and the decree appealed from is alBrined. 



THE QUBEN. 

BANCROFT-WHITNEY CO. et al. v. THE QTTBEN. 

(District Court, N. D. California. November 25, 1806.) 

No. 10,301. 

l. tiACHES IN AdMIKALTT— StaTDTES OF LlMITATIOS. 

Mère delay, for the fuU period of four years allowed by a state statute of 
limitations, in bringing a suit in rem to recover damages to cargo, is not of 
itself, and in the absence of exceptional circumstances from which lâches would 
be imputable, sufficient to justify the court in decUning to entertain the suit. 

i. Sam E— State Statdtes Creatikg Liens. 

In a suit which is brought to enforce the lien given by the gênerai maritime 
law for damage to cargo through the ship's f ault, the limitation of one year 
eontained in the California statute (Code Civ. Proc. § 813), which gives a lien 
for injuries to goods shipped on board a vessel, does not apply. 

8. Carriers bt Sea— Damage to Goods— Présomptions. 

Where goods are retumed to the port of shipment greatly damaged by sea 
vrater, a presumption arises of négligence on the part of the carrier. 

4. Same — Périls op the Sea— Exceptions in Bill op Lading — Burdbn of Prooï. 
A shipowner, against whom a prima facie case of négligence has been made 
out, does not discharge the burden of bringing himself within the exceptions of 
périls of the sea by simply showing that the ship was in a seaworthy condition 
at the commencement of the Toyage, and presenting évidence which merely 
Icares in doubt the question as to how the leak arose which caused the damage. 

6. ISSURASCE— SDBRDGATION— DiSSOLVED Partnbrship. 

An Insurance Company which has paid a loss upon partnership goods is not 
prevented, by the subséquent death of one of the partners and the resulting 
dissolution of the firm, from maintaining a isuit in adiniralty in the partnership 
name to recover the amount of the loss from the carrier. 

6. Carriers— Damage to Goods— Ascertainment op Damage— Auction Sales. 

Sale by auction in a great mart of commerce is a proper method of deter- 
mining the value of goods damaged in the hands of a carrier. 

7. Admiraltt— Jdrisdiction in Rem. 

The requirement that a libel in rem must state that the property is in the dis- 
trict does not prevent the court from acquiring jurisdiction in the case of a ves- 
sel which, being within the district at the time the libel is verified, départs be- 
fore it is filed, but, returning after the filing, is then seized on alias monition. 
61 Fed. 213, reaffirmed. 

This was a libel in rem, by varions shippers of goods shipped on 
board the steamer Queen, for breach of contract, for damages to 
said goods by sea water, alleged to hâve been caused by the nég- 
ligence of the master, offlcers, and crew of the steamer, while said 
goods were being transported from the port of San Francisco to the 
port of San Diego, state of California. The case involved 37 claims. 
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Various exceptions filed by the claimant to the libel were overruled 
in an opinion filed April 17, 1894. 61 Fed. 213. On May 12, 189'6, 
the cause was heard on a motion by the claimant for a judgment 
in its favor after the libelants had rested tlieir case, which motion 
was denied. 75 Fed. 74. 

Andros & Frank, for libelants. 
Greo. W. Towle, Jr., for claimant, 

MORROW, District Judge. The action is for a breach of con- 
tract on the part of the carrier, and includes some 37 claims, made 
by various shippers of goods shipped on board the steamer Queen, 
for damages by sea water, alleged to hâve been caused by the nég- 
ligence of the master, oiBcers, and crew of the steamer, while said 
goods were being transportée from the port of San Francisco to 
the port of San Diego, state of California. Testimony was intro- 
duced with respect to but two of the shipments, viz. that of the 
Bancroft-Whitney Company and that of Hellman, Haas & Go. It 
was intimated at the hearing that thèse two claims would présent 
ail the questions arising on the several claims, and that, after a 
final décision bas been reached with respect to them, the others 
would be a matter of subséquent arrangement. 

The question of lâches, which was raised when the exceptions to 
the libel were argued, was again urged at the final hearing. While 
the court, at the argument of the exceptions, strongly intimated 
that it would deny this ground of exception, still the question was 
left open, subject to the introduction of évidence as to whether or 
not the libelants had been guilty of lâches in failing to bring their 
suit within four years from the date of the contracts of affreight- 
ment. That portion of the opinion, rendered in ruling on the ex- 
ceptions to the libel, so far as it is material to the présent inquiry, 
is as follows: 

"In other words, the déduction from the authorities is that, while there is no 
such thing as a statute of limitation in the admiralty law, yet courts of admiralty, 
in the furtherance of justice, will aet by analogy, and refuse to eutertain any 
suit where fhe party seelùng to enforce his claim or lien has been guilty of lâches. 
It is, in fact, the équitable doctrine of lâches, depending upon the circumstances 
of the case. What would be lâches in one case might not constitute such in an- 
other. The question is one addressed to the sound discrétion of the court, depend- 
ing upon ail the faets of the particular case. It is, therefore, a question of évi- 
dence, to be determined hereafter upon the facts as they may appear." The 
Queen of the Pacific, 61 Fed. 213, 216. 

Oounsel for claimant refers to several provisions of the Code of 
Civil Procédure of the state of California, which provide différent 
periods of limitation within which suit can be brought. Among 
thèse statutes of limitation which would be applicable, assuming 
that the court were justified in acting by analogy, and setting up 
the équitable bar of lâches, is section 337 of the Code of Civil 
Procédure, which provides a limitation of four years in which "an 
action upon any contract, obligation, or liability, founded upon 
an instrument in writing executed in this state," can be brought. 
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As the contracta of affreightment which are învolved in the présent 
libel were ail executed in this state, it follows that, if the court 
should détermine that the libelants hâve been guilty of lâches, 
the section referred to contains a rule applicable to this case. The 
libel was flled on the last day of the four-years limitation as to 
most of the contracts, although as to some of them it is one or two 
days behind the time. The claimant contends that this delay in 
bringing the libel constitutes lâches. There is nothing in the case, 
however, outside of mère delay in brlnging suit, which indicates 
that the libelants hâve been unduly négligent or unnecessarily 
slow in prosecuting their claims for damages. The most that can 
be said against them is that they hâve availed themselves of the 
full statutory period allowed by the state provision before insti- 
tuting their suit. But this, of itself , without some proof of any ex- 
ceptional circumstances from which lâches would be imputable, is 
not sufficient to justify a court of admiralty in declining to enter- 
tain a suit, and refusing to pass upon its merits. As was said by 
Judge Lacombe, in Southard v. Brady, 36 Ped. 560 : 

"It is true that there is no statute of limitation in admiralty, but courts of ad- 
mh-alty, like those of equity, will not lend their aid to enforce stale demands. Ex- 
ceptional circumstances sometimes induce a court of admiralty to pronounce a 
claim stale after a lapse of time less than the local statutory period of limitation. 
Where there is nothing exceptional in the case, the court will govern itself by the 
analogies of the common-law limitations." 

Judge Brown, in Nesbit v. The Amboy, 36 Fed. 925, after stat- 
ing that the courts of admiralty vrill enforce the doctrine of lâches 
as against procrastinating litigants, where it appears that third 
parties hâve acquired a bona iide lien or right in a vessel, continues 
thus : 

"But where no subséquent bona fide liens hâve arisen, tliere is no good reason 
why a suitor should not be permitted to proceed in rem in courts of admiralty, so 
long as he may sue in personam, or main tain a suit at law for the same debt," — 
citing The LilUe Mills, 1 Spr. 307, Fed. Cas. No. 8,352; The Bristol, 11 Fed. 
162; The Martino Cilento, 22 Fed. 859. 

The circuit court of appeals for the Second circuit, in the case of 
Bailey v. Sundberg, 1 C. C. A. 387, 49 Fed. 583, speaking through 
Judge Wallace, said, in passing upon a contention, as in the case 
at bar, that the libelants had been guilty of lâches in delaying the 
commencement of the suit: 

"Inasmuch as the présent action was commenced withln six years from the time 
when the cause of action accrued, and there are no spécial circumstances to charge 
the cargo owner with lâches, we think there is no équitable bar to the suit upon 
the ground of delay. Where there is nothing exceptional in the case, courts of 
admiralty govern themselves by tlae analogies of common-law limitations." 

Further citation of authority is unnecessary. It only remains to 
apply the rule therein enunciated to the case at bar. 

In the flrst place, it does not appear that the claimant, by this 
delay of four years, has been prejudiced in any of his rights, or 
that any défense which he could or would hâve presented has been 
impaired or jeopardized. It does not appear that the claimant could 
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or would hâve presented a stronger or better défense, had the ac- 
tion been commenced sooner. No pretense is made that, by reason 
of the delay, witnesses hâve died or gone away, or that testimony, 
once accessible and material to a défense of négligence, bas been lost 
In other words, there is no showing by claimant of saij spécial or 
exceptional circumstances which would justify this court, as a court 
proceeding upon équitable principles, to hold that the libelants 
hâve been guilty of such lâches as, in good conscience and equity, 
amounts to an équitable défense and bar to this libel. While it is 
true that the long delay of four years is unexplained, and the court 
is at a loss to understand vfhy the libel was not sooner flled, still 
snch lâches as there may hâve been is, under the facts of this case, 
not sufflcient to justify this court in dismissing the case without 
considering its merits. The contention of counsel for claimant in 
this respect is, therefore, overruled. 

With respect to the limitation of one year, contained in section 
813 of the Code of Civil Procédure, as to suits to enforce the lien 
given by the state statute for injuries to goods shipped on board a 
vessel, what was said by this court in the opinion upon the excep- 
tions to the libel (see opinion, 61 Fed. 213, 216, and cases there 
cited) is applicable and pertinent at the présent time. It is suflS- 
cient to say, as was there stated, that the libelants are not suing 
to enforce the lien which the state statute purports to give, but 
they are suing to enforce the lien given by the gênerai maritime law. 
See. particularlv, The Key atv, 14 Wall. 653, 660; Henry, Adm. 
Jur. & Proc. 185. 

The libel sets forth that the goods comprising thèse several ship- 
ments were shipped in good order and condition, under the contracts 
contained in the shipping receipts; that the steamer sailed from the 
port of San Francisco with said goods on board, bound for the port 
of San Diego; that said goods were never delivered at the port 
of San Diego, but were returned to the port of San Francisco in 
a greatly damaged condition, having been wet with sea water dur- 
ing the voyage, which, it is alleged, gained access to the interior oi? 
the vessel, where the goods were stowed, by reason of the négli- 
gence of the steamship company and its offlcers and servants. The 
answer admits thèse facts, with the exception, however, that it dé- 
nies speciflcally that said goods were so wet with sea water dur- 
ing said voyage through or by the négligence of the steamship com- 
pany or its offlcers or servants. As a further and separate défense, 
the answer avers, substantially, that the said steamship, when she 
sailed from the port of San Francisco, was stout, staunch, strong, 
and seaworthy in every respect; that she was completely manned, 
officered, and otherwise thoroughly equipped for her then intended 
voyage; that she left San Francisco on April 29, 1888, at about 2 
o'clock p. m., and proceeded down the bay, out through the Golden 
Gâte, across the bar, and on her course in a southerly direction 
with a fresh northwest wind blowing and a northwest chop sea; 
that no unusual incident was known to occur during said 29th day 
of April; that about 1 o'clock a. m. of the next day, April 30th, 
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said steamshîp was notîced to hâve a slight list to starboard; that 
efforts were tiien made to correct auch list by sMfting freigkt to 
port in the between-decks, and buming coal mostly from the star- 
board bunkers; that about 2:15 or 2:30 o'clock a. m. of the same 
morning, water was discovered to be dropping from a point in the 
iron bulkhead on the starboard side of tlie engine room, and about 
6 or 8 inches above the deck of the alleyway in the between-decks 
of the vessel; that the examination thereupon made resulted in 
tJie discovery of water in the between-decks of the steamship aft, 
such water extending about half way from the side of the ship to 
the hatch combings, but the aperture through which such water 
entered the vessel could not, after diligent search for the same, be 
discovered; that seamen were put to work passing such water down 
the hatches into the hold, so as to bring it within reach of the 
bilge pumps, and such pumps were kept in opération, notwith- 
standing which the water steadily increased between-decks, and the 
list of the vessel became so great that, about 5 o'clock a, m., it 
was deemed prudent by the master of the vessel to make for Port 
Harford with ail convenient speed, which was done, and at about 
the hour of 7 o'clock a. m. the said vessel was run upon the beach 
at said Port Harford, at which place sea water immediately came in 
over her deck, and nearly filled the vessel with water, and thereby 
said merchandise became wet with sea water; that the beaching 
of said steamship was necessary to prevent and avoid a total loss 
of said steamship, and of ail the merchandise then on board of her, 
and was done by the master thereof as the resuit of cool délibéra- 
tion, and in the exercise of a wise discrétion on his part as to what 
was best to be done, and with the purpose of saving said vessel and 
cargo, and of rendering entirely safe the lives of ail the passengers 
and crew, aggregating 312 persons, then on board the vessel. 

llnder this state of the pleadings, the following facts appear to 
hâve been established: (1) That the libelants' merchandise was 
shipped under the contracts of affreightment, or "shipping receipts," 
as they are termed, annexed to the libel. (2) That such contracts 
or receipts provided, among other things, as follows: "The Com- 
pany shall not be held responsible for any damage or loss resulting 
from flre at sea or in port, accidents to or from machinery, boilers, 
or steam, or any other accident or danger of the seas, rivers, road- 
steads, harbors, or of sail or steam navigation, of what nature or 
kind soever." (3) That the merchandise was never delivered at 
the port of destination. (4) That it was returned to San Francisco, 
and delivered to the shippers in a damaged condition. (5) That this 
damage arose from having been wet with sea water. Uuder the 
issues, as thus presented, the proctor for libelants contented himself 
with introducing the shipping receipts as évidence of the apparent 
good order and condition of the goods when delivered to the car- 
rier for shipment. Some testimony, also, was introduced respecting 
the damaged state of the shipment of Hellman, Haas & Go. when 
it was returned to San Francisco, and that the goods, in their dam- 
aged state, realized less than they would hâve brought had they 
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been retumed în good order and condition. The libelants then rest- 
ed their case. Thereupon, claimant moved for a judgment in his 
favor, contending, among other things, that there was a presump- 
tion that the vessel was seaworthy when she set ont on her Toyage, 
and that the fact that the marchandise was damaged by sea water 
did not, in the absence of any affirmative proof by libelants of nég- 
ligence on the part of the carrier, create a presumption of négli- 
gence against the latter, but rather gave rise to the presumption 
that such damage had been caused by a péril of the sea. 

After elaborate arguments, this court held that, under the state 
of facts disclosed by the pleadings, and the proof introduced by the 
libelants, a prima facie case of négligence had been made ont, and 
that the burden of removing this presumption, by showing aiSrma- 
tively that the damage had arisen through a péril of the sea, or 
in some manner other than through the négligence of the carrier, 
devolved upon the claimant. The court pointed ont that the ad- 
mitted facts in the case were not sufflcient to entitle the carrier to 
the r>resumption that his vessel was seaworthy at the inception of 
the voyage, but, on the contrary, they seemed to justify the pre- 
sumption that the vessel was unseaworthy at that time; and the 
mère fact that the libelants' merchandise was wet and damaged by 
sea water which gained access to the vessel did not necessarily give 
rise to the presumption that it was occasioned by a péril of the sea. 
The motion for a judgment in favor of the claimant was, therefore, 
denied. • The Queen of the Pacific, 75 Fed. 74. 

The claimant thereupon introduced évidence in support of the 
averments of the answer, tending to show (1) that the steamship, 
when she sailed from the port of San Francisco, was absolutely sea- 
worthy; (2) that she was maaned by a compétent master, offlcers, 
and crew; (3) that the fact that the vessel was leaking was dis- 
covered about 11 hours after the steamer sailed from San Francisco; 
(4) that everything was done, consistent with prudent navigation 
and good seamanshijj, to discover the aperture or place through 
which the water entered the vessel; (5) that the leak or quantity 
of water entering the vessel increased to such an extent that the 
vessel was compelled to put into Port Harford with ail convenient 
speed, and was there beached about 17 hours after sailing from San 
Francisco. It appears, from the évidence, that the leak was on the 
starboard side of the vessel. The présence of water was first no- 
ticed at about 10 minutes past 2 o'clock of the morning of the 30th 
of April by a water tender, whose duty it was to look after the boil- 
ers, the ship's pumps, and the bilges, and whose watch it then was. 
He discoverftd a small amount of water on the floor of the engine 
room, in a place that should hâve been dry. Upon investigation, 
it was found that water was coming through a small hole in the 
bulkhead over the engine room, or, to be more spécifie, that it 
was dropping from a point in the iron bulkhead on the starboard 
side of the engine room, and about three or four inches above the 
deck of the alleyway in the between-decks of the vessel. The water 
was undoubtedly coming from what was termed a "water-tight com- 
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partment" on the starboard side. The matter was reported to the 
captain, and measures immediately taken to ascertain the locality 
and cause of the leak, and to arrest its progress. Two donkey pumpa 
and a centrifugal pump were set to work. A list to starboard had 
been noticed about an hour previously, but no particular signifl- 
cance was attached to this at the time, although steps were taken 
to correct it by shiftinsr freight from starboard to port, and bum- 
ing coal mostly from the starboard bunkers. But, soon after the 
leak tvas discovered, the chief officer reported that there was a 
starboard list of from six to seven degrees. The hatch was taken 
oflE, to let the water descend into the ship's after lower hold, and 
the engineer tapped the lower hold in the alleyway and also the 
ehaft alley. AU measures, however, to arrest the flow of water into 
the compartment, and to correct the list of the vessel, proved in 
effectuai and unavailine, for the list knpt steadily increasing, untii 
the captain, as set forth in the answer and reafflrmed in his testi- 
mony, acting under cool délibération, md in the exercise of a wise 
discrétion on his part as to what was best to be done, and with the 
purpose of saving the vessel and cf.rgo, and lives of ail persons. 
passengers and crew, on board, ran the vessel upon the beach a? 
Port Harford in about 22^ feet of water, at about 7 o'clock a. m. 
or about seven hours after the leak was flrst discovered. 

The évidence is silent as to the cause of the leak, and eveir 
the exact locality where the water gained access to the vessel is 
not disclosed by the évidence. Capt. Alexander, the master, testi- 
fied that the vessel was an iron-screw steamer, brig-rigged, built by 
Cramp & Sons, of Philp^elphia, in 1882; that she was submitteé 
to regular inspections '^nce a year from the time she was built untiî 
the date of the accid.-nt, on April 30, 1888; that she was rated by 
the board of inspf.ctors, at the last examination, as "Al," and, 
from the knowledge which the witness had of iron steam vessels, 
he would rate her, as she was at the time she sailed from Sac 
Francisco, just previous to the accident, as ûrst-claes, — the bes1 
that is given for iron steamships. Referring to the time when tht 
leak was flrst discovered, the witness was asked: 

"Q. Did you then endeavor to ascertain how the water enter«i( the resselî A. 
Yes, sir. Q. Were you able to find where it entered the vessal? A. No, sir. t 
knew very near where it came in the vessel, but I did not know how it came in, 
1 knew it came in on the starboard side in a water-tight compartment." 

On cross-examination. the witness was aeked: 

"Q. Could you tell about how high above the between-decks the leak was? A. I 
eonid not tell. It was in a water-tight compartment. So I had no way of seeing 
or finding eut. • * * Q. This water-tight compartment, was it lengthwise of th« 
■hip or athwart ship? A. No, sir; fore and aft, opposite the boiler and engine. 
* * * Q. What Is the width of the bulkhead alleyway inside? A. î don't know 
eiactly, but I should say ten feet; it may be more than that; It may be eleven; 
it might be nine or twelve; I should say about ten feet,— the width of the alley- 
way across between-decks. Q. Was the reason why you could not discover wher« 
this leak was on account of the between-decks being fiUed with cargo? A. N«^ 
*lr. Q. Why could you not find it, if the cargo did not obscure it? A. We tviei 
to discuver it from the outside, and could cot. There were men ou the outsida 
Î8 F.— U 
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to see !f they could discoTer anything upon the outside ot the ship, and could not. 
Q. Why did you not tiy to discover it from the inside if the cargo did uot prevent 
you? A. My instructions hâve been and were — Q. Never mind your instruc- 
tions. Why did you not do it? A. Because the United States inspectors toUl me 
to close those doors, and keep them closed, and never open them, — the United States 
inspectors of hulls and boilers. The Court: At seaV A. At sea, in case of 
an accident. Q. No matter what danger the ship was in? A. No luatter what 
danger the ship was in. Q. Did you understand, by that instruction, that you 
were not to take any proper précaution to ascertain whether there was a leak or 
not, and stop it? A. How did I know tliere might not hâve been a plate o£E the 
side of the ship, or we had coUided with something? ïo use good judgment, 1 
considered it proper to keep those doors closed in ail compartments, when we find 
the ship making water, and I should do the same thing to-morrow." 

On redireot examination, the witness was asked : 

"Q. Did you ascertain where the water came from into the after between-deck, — 
whether it came into the side of the vessel directly from that point, or whether it 
came in out there from the alleyway, as you term it? A. It came from the alley- 
way. Q. As I understand you, you did not consider it prudent, at that time, to 
open either of the doors that closed the alleyway? A. I did not, sir. • • * Q. 
ïhere are two doors to each alleyway? A. Yes, sir; on the forward end and the 
after end. Q. The same on both sides? A. Xes, sir; on the port and starboard 
side." 

The captain further testifled that there was a guard, also known 
as a. "stringer," or "fender," on the vessel. It was a pièce of oak, 
14 inches thick, upon the ship's side, put on between the deck frames, 
probably 10 inches down, and about 14 inches out from the ship's 
side. It extended to within 20 or 30 f eet of the bow, and the same 
aft. The sea would wash over the guard four or âve times a minute. 
When the vessel was on an even keel, in still water, the guard 
was a foot and a half above water, as the vessel was then loaded. 
This guard served for a fender, and was used, also, for landings. 
Nothing was afterwards discovered which indicated that this guard 
had anything to do with the leak, and the captain was not aware 
that. at any time during the voyage, the ship oollided with or struck 
anything, until she was beached at Port Harford. Had anything 
serious of that character occurred, it would hâve been the duty 
of the oiHcer of the deck, if he knew of it, to report it. No such 
report was, however, made. In closing the testimony of this wit- 
ness, he testifled as follows, in answer to questions propounded by 
counsel for libelants: 

"Q. When you raised the steamer at Port Harford, in order to do that, did you 
pump her out? A. Yes, sir. Q. Waa it necessary, in order to pump her out and 
float her, to ascertain where the leak was? I don't ask you what it was. A. I 
understand. Not necessarily so. Q. Did you understand where it was? Mr. 
Towle: Personally, yourself. Mr. Andros: No. Q. Did you know, as master of 
that ship, where it was? A. No, sir; I. did not know where it was. Q. Did you 
send down a diver? A. Yes, sir. Q. How many times did the diver go down? 
A. I think some three or four times, — five, maybe. I don't remember exactly. 
That I could not say. Q. When he went down the first time, for what purpose 
did he go? A. He went to see if he could find anything wrong wifh the ship, 
or a hole in her, — the condition of her bottom as far as he could see. Q. Did he 
go diown at any time for the purpose of stopping any leak that he might hâve 
found? A. I think he did; yes, sir. Q. So far as you know, he did stop it? A. 
As far as I know, he did. Q. After he had gone down for the purijose of stopping 
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the leak, and retumed, did you thtii commence pumpîng her ont for the purpoee 
of floating herî A. After ail the bnlkhead doors were secured from the inside, 
we built a cofCerdam around the forward hatch, and we pumped her out. Q. You 

had to build a cofferdam around her in order to free her hold from the water? 
A. Yes, sir. Q. When she was pumped ont sho would float, of course? A. Yea, 
sir. Q. How long after she was floated was it before she started to corne to San 
P''rancisco? A. I thinlc we were hère in about forty-eight hours after she waa 
floated. I thinls about forty-eight. Q. Did she leak coming up, to your Isnowl- 
edgeï A. She made no water to my knowledge. * * * Q. You testified, the 
other day, that an attempt was made to disc-over where the leak was by looking 
along the outside of the ship? A. Yes, sir. Q. Was that done by sending a man 
down in a bowline? I think you so testified. A. Yes, sir. Q. Bid he go below 
the stringer of which you hâve spokenï A. No, sir. Q. Whereabouts is that 
stringer located with référence to the deadlights of the ship,— above them? A, 
Just above the deadlights. The deadlight is close up under the guard. It may be 
six or eight inches,— something like that, but not far from that." 

Frank Mallow was called by the claimant, and testified that he 
was on the steamer on the voyage in question; that he was cap- 
tain of the after hold; that Ma duty was to look after the freight, 
dean up the hold, clean the deadlights, and close them; that he 
performed that duty on this partieular trip; that he saw that the 
deadlights were ail properly closed upon that trip before the steamer 
sailed from San Francisco. He also explained how the glass and 
iron backs of the deadliarhts were fastened by meana of a screw, and 
this screw set in place by a wrench or key. 

A. Johansen, the carpenter, testified that it was bis duty to go 
below and see that everything was ail right at 8 o'clock at night. 
He made that inspection at 8 o'clock on the night after the vesael 
left San Francisco, visiting the vessel below, fore and ait, including 
the after between-decks. Everything was ail right. No indica- 
tions of water in the after between-decks at 8 o'clock that night. 

It doea not appear, from the testimony, that the vessel, after 
she left the port of San Francisco, met with any known accident 
or injury which would hâve caused a leak. She does not appear 
to hâve struck or come in contact with any rocks or other objects 
until she was beached at Port Harford, nor did she encounter such 
boisterous weather as would a<;oount for an opening in her side to 
which the leak could be attributed. It is true the captain testified 
that, after they sailed from San Francisco, they had some boister- 
ous weather, — strong northwest winds, — a heavy nor'wester; but 
he admitted, on cross-examination, that it was the ordinary weather 
met with and expected at that season of the year, and no prêteuse 
is made, either by him or his counsel, that the leak oould be ration- 
allv attributed to any injury produced by the weather then prevail- 
ing. 

From what bas been stated of the pleadings and testimony, it ap- 
pears that the case bas been tried upon such narrow Unes that but 
few facts of substantial value hâve been disclosed to enable the 
court to arrive at a satisf actory conclusion as to the real and efiîcient 
cause of the disaster. Indeed, it may be said that the case did not 
reach that stage of proof where this partieular question had been 
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fuUy developed as an issue. As the case progressed, the important 
question always presented was to détermine the presumptions of 
law and fact, and on whom the burden of proof rested. The alléga- 
tion of the libel is that the merchandise was retumed to the port 
of San Francisco in a greatly damaged condition by reason of hav- 
ing been wet with sea water during the said voyage, which, through 
tlie négligence of said steamship company and its offlcers and serv- 
ants, gained access to the interior of the said ship, wliere said mer- 
chandise was stowed. The burden of proving this allégation was 
upon the libelants; but, it being established that the merchandise 
had been returned to the port of shipment in a greatly damaged con- 
dition by reason of having been wet with sea water, a légal presump- 
ïion of négligence arose which was attributed to the cari-ier because 
of this circumstance, and upon this presumption the libelants rested 
their case. But this légal presumption of négligence now placed upon 
the carrier was based upon a presumption of fact, that the vessel, 
having become unflt to prosecute her voyage without being visibly ex- 
posed to any extraordinary périls or dangers of the sea, was in an 
unseaworthy condition when the vovage began. Work v. Leathers, 
97 U. S. 379; Cort v. Insurance Co., 2 Wash. G. G. 375, Ped. Gas. 
No. 3,257; Paddock v. Insurance Go., 11 Pick. 227; The Planter, 
2 Woods, 490, Fed. Cas. No. 11,207a. This presumption of fact was 
met by 'proof froni the claimant that the vessel, as before stated, was 
a well-constructed, iron-screw steamer, built in 1882; that she was 
submitted to regular inspections once a year from the time she was 
built until the date of the accident ; that she was rated by the board 
of United States inspectors, at the last inspection, on June 21, 1887, 
as "Al"; that the hull of a vessel of the construction of the Queen, 
properly repaired and cared for, would last from 50 to 60 years; 
that she was kept in proper repair, and, at the time she sailed from 
San Francisco, just previous to the accident, she was rated by her 
master as first-class, — the best that is given for an iron steamship; 
that, upon the return of the vessel to San Francisco immediately 
after the accident, she was examined by James Dickie, a compétent 
shipbuilder of long expérience, and the superintendent of the ship- 
yard at the Union Iron Works, and, aside from the apparent effects 
of grounding at Port Harford, he found her in a remarkably good 
condition, and nothing to indicate unseaworthiness. 

The testimony relating to the guard or fonder on the ontside of the 
vessel incidentally discJosed the fact that just below it were the 
deadlights. The condition of thèse deadlights then became a mat- 
ter of some significance. Had one of them been negligently left 
open when the A'essel sailed, the flow of the water through such an 
opening into the compartment might account for the leak; but the 
claimant introduced testimony tending to show that the deadlights 
were ail closed when the vessel sailed from San Francisco, removing 
the presumption of unseaworthiness that might attach to the unex- 
plained condition of thèse openings at that time. Hère we reach 
the difflcult point in this case. Upon whom now rests the burden 
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of proof ? Has the carrier removed the présomption of négligence 
cast upon it by the retum of tlie mercliandise in a damaged condition, 
wet with sea water? Was it suflficient, to shift the burden of proof 
baclt upon the shipper, for the carrier to show that the vessel was in 
a seaworthy condition at the commencement of the voyage? 

In the case of the Edwin I. Morrison, 153 U. S, 199, là Sup. Ct. 823, 
the libelant songht to recover for damages to a cargo caused by the 
vessel taking in water through a hole in her side made by the break- 
ing away of a cap from one of the bilge-pump holes. The défense 
was, that snch breaking was caused by a danger of the sea, within 
the exception in the charter party and bill of lading. The vessel 
was on a voyage from Weymouth, Mass., to Savannah, G-a., with a 
cargo of guano. She encountered some rough weather, and shipped 
large quantities of water, a portion of which found its way into the 
cargo through the bilge-pump hole. The circuit court found, as a 
fact, that before the vessel sailed the cap and plate appeared to be 
in good order, with no indication of looseness. The examination, 
which was at that time made of them, consisted of such inspection as 
could be given by the eye, and to such an inspection they were from 
time to time subjected. The court said : 

"Périls of the sea were excepted by the charter party, but the burden of the 
proof was on the respondents to show that the vessel was In good condition, and 
Buitable for the voyage, at its inception, and the exception did not exonérât» them 
from liability for loss or damage from one of those périls to which their négli- 
gence, or that of their servants, contributed. Liverrjool & G. W. Steam Co. v. 
Phénix Ins. Oc, 129 U. S. 397, 438, 9 Sup. Ct. 469. It was for them to show 
affirmatively the safety of the cap and plate, and that they were carried away 
by extraordinary contingencies, not reasonably to hâve been anticipated. We do 
not understand, from the findings, that the severity of the weather encountered by 
the Morrison was anything more than was to be expected upon a voyage such as 
thig, down that coast and in the winter season, or that she was subjected to any 
greater danger than a vessel so heavily loaded and with a hard cargo might hâve 
anticipated under the circumstances. The especdal péril which seemed at one time 
to threaten her safety was directly attributable to the water taken on board 
through the uncovered bilge-pump hole." 

The circuit court had determined that, as no one witnessed the re- 
moval of the bilge-pump hole plate, direct évidence of the cause of 
the mishap was not obtainable. It was to be inferred, however, 
from the facts proved, that it was knocked out by something striking 
violently against it. The suprême court, commenting upon the find- 
ings relating to this feature of the case, points out that they did not 
justify the conclusion reached by the circuit court, and explains why 
they were insufflcient, in the following language: 

"If, however, the vessel had been so inspected as to establish her seaworthiness 
when she entered upon her voyage, then, uixjn the presumption that that seaworthi- 
ness continued, the conclusion reached might foUow; but we are of opinion that 
precisely hère respondents fail in their case." 

In the présent aase, the claimant has introduced testimony tending 
to establish the seaworthy condition of the vessel when she set out 
on her voyage, and this testimony has not been contradicted. Now, 
if the only presumption of négligence arising out of the damaged con- 
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dition of the merchandise was that th.e voyage had been commenced 
witli a vessel in an unseaworthj condition, the court would be com- 
pelled to hold that the claimant had suflQciently answered the prima 
f acie case made out by the libelants ; but this does not appear to be 
the full scope of the presumption of négligence attributable to the 
carrier under this aspect of the case. Underlying the contract is 
the implied warranty, on the part of the carrier, to use due care and 
skill in navigating the vessel and in carrying goods, and it may be 
that, through some carelessness or négligence on the part of the car- 
rier during the voyage, goods laden on board the vessel may sufEer 
damage. 

This brings us to a considération of the behavior of the vessel after 
she lef t port. The teStimony does not directiy indicate any négli- 
gence on the part of the officers or crew in navigating the vessel, 
but it does seem to point to an open deadlight as the cause of the 
leak in the water-tight compartment. After the vessel had been 
beached at Port Harford, and while she was partially under water, a 
diver was sent down to examine her bottom and ascertain what 
was wrong with the vessel. He went down several times, and ap- 
pears to hâve stopped the leak ; for, after his flnal examination, ail 
the bulkhead doors were secured from the inside, a cofferdam was 
built around the forwaM hatch., the water was pumped out, and the 
vessel floated. Forty-eight hours aiterwards sbe had returned to 
San Francisco without any leak occurring on the return voyage, and, 
upon being examined on the dry dock at the Union Iron Works in 
San Francisco, she was found to be in a thoroughly seaworthy condi- 
tion, aside from the efEects of grounding. It is dififlcult to under- 
stand how a leak of such a serions character as to make it necessary 
to beach the vessel a few hours after its discovery could hâve been 
stopped so easily and quickly, if it had not been caused by some such 
aperture in the side of the vessel as an open deadlight, which being 
closed and properly fastened, and the vessel freed from water, she 
was again restored to a seaworthy condition. 

But, even if this supposition as to the cause of the leak is cor- 
rect, it does not necessarily détermine the ultimate question wheth- 
er the damage to the cargo from sea water was by reason of the 
négligence of the steamship company. The testimony is that ail 
the deadlights of the vessel were properly closed and fastened before 
the vessel sailed from San Francisco. It is true that this testimony 
mav be disregarded, if. under ail the circumstances, it appears to 
be improbable. . The witness who testifled that the deadlights were 
closed may hâve been mistaken, or one or more of the deadlights 
may hâve been opened by some one after they had been closed and 
fastened by the person charged with this duty. Is the testimony im- 
probable? The deadlights were located about six or eight inchea 
under the guard or fender. As the vessel was loaded on this oar- 
ticular voyage, this guard or fender was a foot or a foot and a half 
above the water line. This would leave the deadlights from six 
to eight inches above the water when the vessel was in still water 
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and OD an eren keel. But, when the vessel was in motion and at 
sea, the water washed above tlie guard, and, of course, much more 
above the deadlight. The captain testifled that the sea would wash 
over the guard, and away abore it. He thought the sea would be 
above the guard four or five times a minute. If, then, a deadlight was 
open when the steamer set out on her voyage, the sea water must 
hâve commenced to flow through the opening very soon after she 
left her wharf; certainly when she reached the océan outside the 
heads. The vessel sailed at 2 o'clock on the aftemoon of April 29, 
1888. At 8 o'clock on the evening of that day, the carpenter made 
Ms tour of inspection below, and found everything ail right. There 
was no indication of water in the after between-decks at that time. 
It was not until 10 minutes past 2 on the morning of April 30th 
that the water tender discovered about a half gallon of water spread 
over a surface of three feet square on the floor of the engine room. 
He searched for the source of the water, and found that it had corne 
through a small hole in the iron bulkhead of the starboard alley- 
way ovM*head. The hole was very near the bottom of the bulkhead 
and was about three eighths of an inch in diameter. At the time 
the attention of the water tender was attracted to the wet surface 
on the floor of the engine room, no water was coming through this 
hole, but a few minutes afterwards, when she rolled heavily to port, 
the water came through again. The flow was at flrst intermittent, 
conforming to the roll of the vessel. The captain testifies that this 
hole in the iron bulkhead, through which the water came into the 
engine room, was not three inches above the deck, in the alleyway 
of the compartment on the starboard side. This compartment was 
about 100 feet long by about 10 feet wide, and was stowed with 
cargo, probably of the miscellaneous character described in the 
libels. At 1 o'clock the captain was out on deck, but there was noth- 
ing at that time to indicate that there was anything wrong with the 
vessel. The offlcer of the deck reported that she had a little list 
to starboard, but there was nothing unusual in this condition, as the 
buming of coal from the port to the starboard side, or vice versa, 
would give the vessel a list frpm one side to the other. But, within 
an hour of the discovery of water on the floor of the engine room, the 
vessel took a permanent list to starboard, which she kept until she 
was beached. This testimony tends to show that the water had not 
been flowing very long into the compartment when the leak wa.s 
flrst discovered. But, if the water cajme in through an open dead- 
light, when was the deadlight opened, and what opened it? The 
testimony tends to rebut the presumption that it could hâve been 
opened by any one after the vessel left port; but, on the other hand, 
if it had been broken open by the violence of some object coming into 
contact with it from the outside, there would hâve been some évi- 
dence of that fact in the condition of the deadlight after the accident, 
which the claimant could certainly hâve produced. 

In the case of The Majestic, 20 U. S. App. 505, 9 C. C. A. 161, and 
60 Fed. 624, the vessel was on a voyage from Liverpool to New York. 
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The baggage of the libelants was stowed in a compartment of the 
orlop deck. On arrivai at New York, their trunks were found to 
be saturated witli sait water, and damaged. During the voyage the 
veasel encountered some rough seas and passed through a quantitj 
of wreckage. Soon after it was found tbat the after porthole in the 
compartment where the baggage was stowed had been broken, and 
that a large quantity of water had entered, and damaged the bag- 
gage. There were three portholes on each side of the compartment, 
which were closed in the usual way with thick glass and an irou 
cover, or dummy, screwed up tightly. The glass was broken in 
many fragments, and the iron dummy was f oreed from its hinges, and 
turned back. The district court (56 Fed. 244) held that the flnding 
of two or three feet of water in the orlop compartment, where the 
baggage was stowed, was so extraordinary an occurrence that the 
burden of proof was upon the ship to satisfy the court, with a reason- 
able degree of certainty, that this occurred without her fault, and 
that the évidence in the case was not ^-tisfactory on that point. The 
case was taken to the circuit court of appeals. That court held that : 
"The facts that the glass was splintered into many fragments, and that the iron 
dummy was forced from the hinges and thrown backward, show that the accident 
must hâve been caused by a violent blow coming from the océan. It is reasonable 
to infer that it was caused by an apparent and adéquate cause, rather than by 
one which rests entirely upon surmise; and we are, therefore, led to conclude 
that a blow from one of the floating planlis inflicted the injury. • • • It was 
an unanticipated péril of the sea." 

In the présent case, the évidence furnishes no such explanation of 
the extraordinary occurrence, and the court is oompelled to décide 
the case upon the weight of presumptions. In fact, as the proof 
now stands, although claimant contends that the damage by sea 
water to the goods must be attributed to some accident or danger 
of the sea or of navigation, he has failed to show any accident, 
danger, or casualty of the sea from which the leak can be reasonably, 
or at ail, inferred. Nor has he accounted for the leak at ail, and, so 
far as the évidence in the case is concerned, the court is left in ig- 
norance as to its cause. But, can it be said that the carrier, against 
whom a prima facie case of négligence has been made out, discharges 
the affirmative duty of bringing himself within one of the exceptions 
of the contract of afifreightment by simply leaving the question as to 
whether or not the damage was caused by one of the excepted périls 
or dangers in doubt? I think not. The carrier does not thereby 
overcome the presumption of négligence which the law raises against 
him. He cannot absolve himself from blâme by merely showing 
such a state <>f facts that the court is unable to deduce how and in 
what manner the damage has arisen. He must show aflElrmatively 
that the damage was caused by a péril of the sea or other cause ex- 
cepted by the contract of affreightment, and this he must establish 
satisfactorily. He cannot leave the matter in doubt. As was aptly 
said in The Compta, 4 Sawy. 375, Fed. Cas. No. 3,069: 

"The carrier, to make good his défense, is bound to show that the damage arose 
from a péril of the sea. It is not enough for him to show that it might hâve arisen 
from that cause. He must prove that it did." 
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In the case of Tlie Centennial, 7 Ped. 601, the carrier was held re- 
sponsible, under circumstances closely analogon» to those in the case 
at bar, for having failed to prove distinctly that the damage to the 
cargo was caused by a péril of the sea. lie case was on appeal to 
the circuit court. The facts were as follows: 

"The three-masted schooner Oentennial sailed from Cardenas, bound to Boston, 
on the 28th of May, 1879, with 800 hogsheads of museovado sngar, of which the 
greater part was the property of the libelants. The 'cargo was properly stowed 
and well dunnaged. According to the log book, and ail the évidence of the offi- 
cers and crew, the pumps were tried every four hours, and the vessel made no 
water of auy conséquence until June 3d. On that day, at 4 o'clock in the after- 
noon, there was no water in the hold. At 8 o'clock of the same evening there were 
7% feet of water there, and the ship was apparently in immédiate danger of foun- 
dering. Both sets of pumps were worked ail that night by ail hands, and In 11 
hours the water had been lowered 2 feet. After this, the crew being exhausted, 
they kept watch and watch, and the forward pumps alone were kept in opération, 
and were able to prevent any increase above the 5% feet until the vessel arrived 
at Philadelphia, a port of necessity, on the 6th of June. Hère the schooner was 
pumped out, and her cargo was discharged, and it was fonnd that some of her 
seams and butts were slack. No extraordinary injury was discovered. She was 
calked and reloaded, and bronght her cargo to Boston, but it had already suffered 
tbe damage which the district court bas found to be justly chargeable to the 
vessel." 

Lowell, Circuit Judge, said, in the introductory part of his opinion : 

"The duty of ascertaining the facts of this case is a difficult and délicate one. 
That a great loss has happened is certain, but its causes are so obscure that 
every possible theory ofEered to acconnt for it is open to most plausible objection." 

Then, after stating the facts as recited above, he continued: 

"The libelant introduced évidence tending to show that the schooner was of a 
mode] and build unsuited to the heavy cargo of sugar which she undertook to car- 
ry, and that the calking of her seams had been neglected. The claimant met 
thèse allégations, and, upon the whole évidence, the district judge was of opinion 
that the schooner was, in thèse particulars, sufEcient and suitable for the voyage. 
I am of the same opinion. But behind this is the question how so much water 
came into the vessel without being discovered. The condition of the vessel, 
when she was examined, would not account for seven feet of water being found 
in the hold four hours after it had been pumped dry, or found to be dry." 

After taking up and discussing the varions théories as to the cause 
of the leali, the learned judge proceeds: 

"The district judge held that the owners of the ship had not explained the 
damage sufliciently to satisfy him that it had occurred by a péril of the sea, 
within the true intent of the bill of lading." 

In this conclusion the circuit judge fully agreed, for he found, as 
matters of fact, (1) that the vessel was reasonably ât for the voyage 
in respect to her build and calking, and (2) that the claimants (the 
shipowners) hâve failed to prove distinctly that the damage to the 
cargo was caused by périls of the sea; and he aiîQnned the decree of 
the district court holding the vessel liable for the damage sustained 
to the cargo of sugai'. 

In the case at bar, as in the case cited, the carrier sets up a 
péril of the sea, but fails to explain the cause of the damage sufiS- 
ciently to justify the court in holding that the leak is attributable to 
any accident, danger, or péril of the sea or of navigation. 
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In Th.e Mascotte, 2 C. C. A. 399, 51 Fed. 605, the same principle 
was afBrmed. A libel had been brought against the steamship Mas- 
cotte for damages to the cargo. The district court entered a decree 
for Jibelants. In the course of his opinion (48 Fed. 119) the district 
judge (Brown) said: 

"As respects the claim for damage to tea caused by cil, the bill of lading, as 
well as the master's testimony, shows that the chests were received on board in 
good condition. Some of the chests, on dçlivery, were, beyond doubt, oil-stained 
and defaced. AU that the claimants can do to exonerate the ship has doubtless 
been done; but, after ail, the évidence shows nothing more than that they cannot 
explain how the stains and defacing occurred. It négatives certain causes that 
might, under some circumstances, hâve produced the damage; but this is not, I 
think, sufficient to release the sliip of her légal obligation. The ship has pos- 
session and control of the goods from the time they are delivered into her cus- 
tody. If the goods are received in good condition, as this bill of lading shows 
they were, she warrants their delivery in like condition, unless damaged through 
the act of God, public enemies, the dangers of tlie seas, or through some other 
excepted cause. Liverpool & G. W. Steam Co. v. Phénix Ins. Oo., 129 U. S. 397, 
437, 9 Sup. et. 4G9. The burden of showing that the damage arose from such 
an excepted cause is upon the ship. Nelson v. Woodruiï, 1 Black, 156. As the 
Mascotte's évidence does not show this, but merely leaves the damage unex- 
plained, I must, therefore, hold the ship liable for this item." 

On appeal to the circuit court of appeaJs, that court aifirmed the 
decree of the lower court in the f ollowing concise opinion : 

"We agrée with the learned district judge who decided this case in the court 
below that the libelants hâve a sufficient case for the recovery of their dam- 
ages, by reason of nondelivery of their cargo in good order and condition. The 
burden of proof is on the steamship to overcome the effect of the acknowledg- 
ment in the bill of lading of the réception of the goods on board 'in good order 
and condition,' and the évidence introduced on her behalf is not sufficient to over- 
come the effect of this récital." 

In Hastings v. Pepper, 11 Pick. 44, Ohief Justice Shaw probably 
carried the rule to its utmost lirait when he said that : 

"Négligence and breach of contract being proved, the défendant îs bound to 
stand the loss, unless he can prove clearly that the loss was in no way at- 
tributable to that cause, or, rather, to prove affirmatively, and beyond reasonable 
doubt, what was the cause of the loss." 

The cases of The Samuel E. Spring, 29 Fed. 397, and of The Lydian 
Monarch, 23 Fed. 298, are also very much in point, and the vessels 
in both of those cases were held liable for failing to show that the 
damage to the goods shipped on board had been caused by a péril of 
the sea. 

Counsel for claimaut cites and quotes from the case of Kenedy v. 
The R. D. Bibber, 2 C. C. A. 50, 50 Fed. 841, the foUowing language: 

"If, on the whole, it is left in doubt what the cause of the injury was, or if 
it can as well be attributed to périls of the sea as to négligence, the plaintiff can- 
not recover." 

But this language is plainly inapplicable to the case at bar, for the 
simple reason that the claimant has failed to establish such facts 
from which a péril of the sea can be reasonably, or at ail, predicated. 

The contention of claimant that the libelants, having alleged négli- 
gence, must prove it aflBrmatively, and that they cannot rely merely 
upon the prima facie presumption of négligence which the law raises 
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upon proof of the retum of the goods in a damaged state, îs not tena- 
ble; for, if this were so, it would do away entirely with the priiiia 
facie presumption of négligence against the carrier. As is well said 
in Hall T. Railroad Cos., 13 Wall. 372: 

"When a loss occurs, unless by act of God or of public enemy, he [the carrier] 
is always in fault. The law raises against him a conclusive presumption ol nus- 
couduet or breach of duty in relation to every loss not caused by excepted périls. 
Even if innocent in fact, he has consented by Us contract to be dealt with as if 
he were not so." 

It would, therefore, be enunciating a somewhat novel doctrine to 
say that a shipper îs called upon to prove afflrmatively that whieh, 
upon certain preliminary proof, the law présumes against the carrier. 
I am of the opinion tha't the claimant (the carrier) has failed in his 
proofs to bring himself within the exception, claimed by him, of a 
péril of the sea. 

It is further contended, with respect to the libel of the flrm of 
Hellman, Haas & Co., that the loss sustained by them was paid by 
the insurance company — which is the real party suing in this case — 
prior to the dissolution, by the death of one of its members, of the 
insured partnership ; and it is claimed that, in such a case, the sui - 
viving partners — the flrm no longer being interested in the resuit of 
the suit — hâve no authority to sue, the authority of the surviving 
partners being limited to a settlement of the partnership aiîairs, as 
provided by sections 2458-2402, Civ. Code Cal. It is argued that, 
under such conditions, the insurer, haring paid the loss and thereby 
become subrogated to tiie partnership rights during the lifetime of 
Jacob Haas, had the right to sue in the partnership name so long as 
the partnership existed, but that it oould not sue, as it has done in 
this case, in the name of the surviving partners of the deceased part- 
nership. When the insurance company paid the loss sustained by 
the goods shipped by Hellman, Haas & Co., it became subrogated in 
a corresponding amount to the assured's right of action against the 
carrier, without any formai assignment or any express stipulation to 
that effect in the policy of insurance, and might assert that right to 
sue in its own name in a court of admiralty. Liverpool & G. W. 
Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 9 Sup. Ct. 469. It is also 
equally well settled tliat an insurer of goods is entitled, after he has 
paid the loss, to recover what he has paid, in a suit in the name of 
the assured (as in the case at bar) against the carrier. Hall v. Rail- 
road Cos., 13 Wall. 367. Having become subrogated to the right of 
the assured partnership during the lifetime of ail the partners, the 
death of one of the partners subséquent to the loss and its payment 
by the insurance company should not préjudice its rights, or prevent 
it from recovering from the carrier for the loss sustained to the 
goods. The right to sue accmed bef ore the death of the partner, and 
I am of the opinion that the insurance company has the right to use 
the name of the partnership flrm in bringing this suit against the 
carrier. 

It is also contended by claimant that the method employed by Hell- 
man, Haas & Co. to ascertain the value of their damaged shipment, 
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which was by a sale at public auction, was not a proper one, and tbat 
tke proceeds of that ssâe do not represent the true market value of 
the damaged goods. I do not understand that tlie regularity or fair- 
ness of the sale is impugned, nor that any more could hâve been ob- 
tained for them at private sale. It is difBcult to see what good an 
appraisement would hâve subserved, for the goods, in their dam- 
aged, and some of them in their deteriorating, condition, had to be 
sold, and what they brought at public auction is probably the best 
indication of their actual market market value. As was very cor- 
rectly said in The Columbus, 1 Abb. Adm. 37, Ped. Cas. No. 3,041, by 
Betts, District Judge: 

"Sale by auction is, in the great marts of commerce, so commonly resorted to 
by merchants to ascertain the value of deteriorated merchandise that it may al- 
most amount to a usage of trade. It furnishes, cheaply and promptiy, ail the ac- 
curacy which eau be expected in any Isnown measure of damages, and it is 
peculiarly fitting, in cases of this character, that the court should sanction and 
sustain it as the method best adapted to protect the interests of ail parties con- 
cerned." 

This contention will, therefore, be overruled. 

The objection, that the steamer was not within the jurisdiction of 
the court when the libel was filed, it being claimed that she was 
without the Northern district of California, was also renewed upon 
the final arguments. The objection was urged, and decided adversely 
to claimant, when the exceptions to the libd were presented and 
passed upon. See opinion, 61 Fed. 213, 214. When the libelants 
put in their case, they introduced some testimony tending to estab- 
lish that the vessel was within the jurisdiction of the court when the 
libel was filed. See opinion on motion for a judgment in favor of 
claimant, 75 Fed. 74, 75. Nothing that the testimony in the case has 
deteloped since the motion for a judgment in favor of claimant was 
denied has led me to alter my views and décision in this regard. 

Dpon the whole of the case, I am of the opinion that the libelants 
hâve made out their case, within the rules of law, against the claim- 
ant, and that the latter has failed to bring himself within any of the 
exceptions, provided by the shipping receipts or contracts of af- 
freightment, which would relieve him from liability for the damages 
sustained to the varions shipments made on board the steamer 
Queen, under the contracts referred to. Let a decree be entered in 
favor of libelants, and let the case be referred to the commissioner to 
ascertain the damages suffered by each shipment, unless the parties 
can reach some understanding and agreement respecting the amount 
of damages to be awarded. 
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THE THKEB FEIENDS. 
UNITED STATES v. THE THREE FRIBNDS. 
(District Court, S. D. Florida. January 18, 1897.) 

ABMIEALTT PkACTICE— LlBEL 0¥ PORFEITCRE — ReI.EASE OS BoND. 

A vessel libeled for forfaiture for violation of the neutrality laws may, in 
the court's discrétion, be released on bond. And such release will be granted 
■where the government is not ready for hearing, and there is no reason to sup- 
pose that the vessel will again violate the law. 

This was a libel of forfeiture against the steam tug the Three 
Friends for alleged violation of the neutrality laws. The cause was 
heard on a motion by claimants for permission to give a release bond. 

A. W. Cockrell, for claimant. 

Frank Olark, U. S. Atty., and Cromwell Gibbons, Asst. U. S. Atty. 

LOCKE, District Judge. The vessel being under attachment and 
in custody of the marshal under a libel for a violation of section 
5283, Eev. St., the claimants move that they may be permitted to 
hâve an appraisement and give honds so as to obtain possession of 
the vessel, pendiag the hearing of the cause. The district attorney 
opposes this motion, and cites in support of his opposition the case 
of The Mary N. Hogan, decided Wy Judge Brown of the Southern 
district of New York, and reported in 17 Fed. 813. It is also con- 
tended that, in case a vessel is libeled for a forfaiture, no bond can 
be accepted, and refers to section 941, Eev. St. The section referred 
to is only a limit upon the power of the marshal to stay admiralty 
process, and does not affect the action of the court. That the flling 
of a libel for forfeiture is such a déclaration of a forfeiture that, 
without even a preltminary exanaination or prima facie showing, the 
claimant has no right to give a bond for his property pending a 
hearing, especially when the government déclares itself not ready 
for a hearing, is so répugnant to any idea of the rights of private 
property, and so declaratory of arbitrary confiscation, that, were it 
an open question, it could not be entertained. But it has been care- 
fuUy considered and determined. Justice Story, in the case of The 
Alligator, 1 Gall. 145, Fed. Cas. No. 248, which was a libel for for- 
feiture, in which case it was contended that the court had no author- 
ity to deliver the property on bond in a case of this nature, says : 

"I understand that in ail proper cases of seizure under whatever statute made, 
the invariable practiee in the district court has been to take bonds for the prop- 
erty whenever application has been made by the claimant for this purpose. No 
doubt has hitherto existed respecting the right of that court to talje such bonds. 
• » « That practiee, 1 understand, has been recognized and sanctioned by my 
predecessors in this court, and I should not now feel at liberty to disturb upon 
slight grounds a practiee so well settled, whatever might be my own impressions 
as to its regularity. The practiee has been of great pubhc convenience, and' to 
claimants in particular it has been peculiarly bénéficiai. * • • Whether there 
be any statute existing which authorized the delivery on bond or not is not, in 
my judgment, material. ïhe cause was a civil cause of admiralty and maritime 
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jurisdiction, and nothîng can be better settled thani' that the admiralty may taise 
fide-jussory caution or stipulation in cases in rem, and may in a summary manner 
award judgment and exécution thereon. The district court possesses this juris- 
diction, and, being fully autliorized to adopt thie process and mode of proceeding 
of the admiralty, * » * had an undoubted right to deliver the property on bail, 
and to enforce a conformity to the terms of the bailment." 

Tins, 1 consider, is the well-established law upon the subject, and 
I hâve failed to find any case where it has been questioned. In the 
case of The Mary N. Hogan this gênerai law was not questioned, 
but it was held to be within the discrétion of the court to grant or 
deny a release on bond, according to the circumstances of the case, 
and, while I eonour fully in the views of the learned judge in that 
case, I consider that the circumstances of this case differ so materi- 
ally that a différent conclusion may well be reached. In that case 
tie seizure was made immediately after the fitting ont, and while 
preparing to leave; and when the motion was heard she was fully 
prepared to proceed on her alleged illégal voyage, and ail circum- 
stances pointed clearly to the conclusion that, if released, she would 
so proceed. In this case the libel charges a past offense several 
months prior to the seizure, and there is nothing to show, nor is there 
any intimation, but that at the time of seizure she was engaged in 
the legitimate prosecution of her regular business of towing on the 
St. Johns river. The case of The Mary N. Hogan at the time of 
that décision was ready for a hearing and immédiate détermination ; 
in this case exceptions to the libel hâve been filed, raising impor- 
tant (luestions of law, in which the government is not ready for argu- 
ment, and the considération of which may cause more or less delay 
in the trial. There is no suggestion, intimation, or reason to be- 
lieve that, if released on bond, this vessel would attempt any viola- 
tion of law. Under the circumstances it is considered that the case 
doe'S not présent such unusual features as to call for an exceptional 
ruling upon the question of admitting to bail, and it is ordered that, 
upon an appraisement being had, said claimants be permitted to 
enter in bond and stipulation as by law provided for the release of 
vessels under attachment. 
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THE THREE FRIEND8. 

UNITED STATES t. THE THREE FKIENDS. 

(District Court, S. D. Florlda. Jannary 18, 1897.) 

No. 131. 

1. Neutkalttt LaW8— Fort'eitdbe of Vessel. 

Under Rev. St. § 5283, forbldding the fîtting out and arming of a vessel 
with intent that she be etnployed against a goTevnment with which the United 
States are at peaee, no prior Personal conviction of an offender is necessary to 
warrant a deeree of forfeiture in rem against thie vessel. 

a. Same. 

This section, by forbidding the fitting out and arming of a vessel with intent 
that she shall be employed in the service of any foreign prince or state, "or 
of any colony, district, or people," refers to a body politic, which has been 
recognized by our government at least as a belligerent; and the section does 
not apply to the case of a vessel fitted out and armed to be employed in the 
service of insurgents or persons never recognized as a political body by our 
government. 

This was a libel of forfeiture filed by the United States against the 
steamer Three Friends for alleged violation of the neutrality laws. 
A motion for permission to give bond for the release of the vessel 
was heretofore granted. 78 Fed. 173. The cause is now heard 
upon exceptions to the libel. 

A. W. Cockrell, for claimaat. 

Frank Clark, U. S. Atty., and Cromwell Gibbons, Asst. U. S. Atty. 

LOCKE, District Judge. This vessel has been libeled for for- 
feiture under the provisions of section 5283 of the Eevised Stat- 
utes of the United States. The libel allèges that said steam vessel 
was on the 23d day of May, A. D. 1896, furnished, fitted, and armed 
"with intent that she should be employed" by "certain insurgents or 
persons in the Island of Cuba to cruise'or commit hostilities against 
the subjects, citizens, or property of the said Island of Cuba, and 
against the king of Spain and the subjects, citizens, and property of 
the said king of Spain in the Island ai Cuba with whom the United 
States are and were at that date at peace." To this there hâve 
been exceptions flled upon two grounds: (1) That forfeiture under 
this section dépends upon the conviction of a person or persons for 
doing the acts denounced ; and (2) that the libel does not show that 
the vessel was armed or fitted out with the intention that she should 
be employed in the service of a foreign prince or state, or of any col- 
ony, district, or people recognized or known to the United States as a 
body politic. 

ïiie first objection raised by thèse exceptions is easily disposed 
of by the language of the suprême court in the case of The Palmyra, 
12 Wheat. 1, where, after elaborate argument, it is said: 

"Many cases exist when the forfeiture for acts done attaches solely in rem, 
and there is no accompanying penalty in personam. Many cases exist where 
there is both a forfeiture in rem and a personal penalty. But in neither class 
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of cases bas it ever been deeided that the proseeutîons were dépendent npon each 
other. But the practice has been, and so this court understands the law to be, 
that the proceeding in rem standa indépendant of, and wholly unafEected by, any 
criminal proceeding in personam. • * * In the judgment of this court no Per- 
sonal conviction of the ofEender is necessary to enforce a forfeiture in rem in 
cases of this nature." 

The other question raised by the exceptions is more difficult, and 
requires a construction of the clause of section 5283, "with in- 
tent that such vessel should be employed in the service of any for- 
eign prince or state, or of any colony, district, or people," and more 
particularly the significance of the words "colony, district, or peo- 
ple," and a deteraiination whether the requirements of the law are 
satisfled by the allégations of the libel that the vessel was intended 
to be employed "în the service of certain insurgents or persons in 
the Island of Cuba"; and whether the statu te admits a construction 
which would malce a vessel liable to forfeiture when fitted out for 
the intended employment of any one or more persons not recognized 
as a political power by the executive of our nation. The section 
under which this libel has been flled was originally the third section 
of the act of June 5, 1794 (1 Stat. 381, c. 50), and the language at 
that time only contained the provision that the vessel should be 
fitted out with intent that said vessel should be employed in the 
service of any foreign prince or state, to cruise or commit hostilities 
against the subjects, citizens, or property of any foreign prince or 
state with whom the United States might be at peace. While that 
was the language of the act, the question came before the suprême 
court in the case of Gelston v. Hoyt, 3 Wheat. 328, and in spealdng 
of a plea considered necessary for a défense to a suit for damage 
for this seizure under this statute it was held that such plea was 
bad, "because it does not aver the governments of Petion and Chris- 
topher are foreign states which hâve been duly recognized as such 
by the government of the United States." In this case there was 
no distinction made between the party in whose service the vessel 
was to be employed and the one against whom hostilities were in- 
tended, and the language of the court would fuUy justify the conclu- 
sion that they should both hâve been recognized, either as princes or 
states. Subsequently, as is stated by Mr. Wharton in his work on 
International Law, upon the outbreak of war between the .South 
American colonies and Spain, upon a spécial message of Président 
Madison to congress upon the subject, the words "or of any colony, 
district, or people" were added to the description of both parties 
contemplated, — both that one into whose employment the vessel 
was to enter and that one against whom the hostilities were contem- 
plated. Has the addition of thèse words changed the character of 
the party intending to employ such vessel from that of a political 
power duly recognized as such, as is declared by the court in Gelston 
V. Hoyt, to that of a collection of individuals without any recognized 
political position? This question has been before the courts fre- 
quently, and several times been examined and commented upon; but 
in no case which I hâve been able to find has it been so presented,^ 
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imconnected with. questions of fact, that there has been a ruling 
upon it so that it can be considered as final and conclusive. Be- 
yond question the courts are bound by the actions of the political 
braiich of the govemment in the récognition of the political charac- 
ter and relations of foreign nations, and of the conditions of peace 
or war. The act of 1794, as well as its modification, the act of 1818, 
used the same langniage in describing the power or party in whose 
behalf or into whose service the vessel was intended to enter as 
was used in describing the political power against which it is in- 
tended that hostilities should be comniitted; and, as far as the lan- 
guage itself goes, it is impossible to say that in using the words in 
one clause of the sentence the political character and power were in- 
tended, while in another clause of the same sentence words used 
in exactly the same connection, and with apparently the same force 
and meaning, were intended to represent not the political power, 
but the individuals of a certain colony, district, or people. 

It is contended that, although the original act of 1794 required 
the construction given it in Gelston v. Hoyt, that each party should 
be one duly recognized by the United States, yet the modification of 
1818 so changed it that it could be held to apply to any persons, 
regardless of their political character, for whose service a vessel 
might be intended. It is understood that this modification was 
brought about by the spécial message of Président Madison of De- 
cember 26, 1816. The question presented by this message is clearly 
set forth in the language used. He say s: 

"It is found that the existing laws hâve not the efficacy necessary to prevent 
violations of the United States as a nation at peace toward belligerent parties, 
and other unlawful acts on the high seas by armed vessels equipiwd within the 
waters of the United States." 

In further explanation of the condition of affairs which called 
for this modification of this statute may be considered the letter of 
Mr. Monroe, secretary of state, to Mr. Forsythe, January 10, 1817, 
in which he. spealis of vessels going out as merchant vessels and 
hoisting the flag of some of the belligerents, and cruising under it; 
of other vessels armed and equipped in our ports hoisting such 
flags after getting out to sea; and of vessels having taken on board 
citizens of the United States, who, upon the arrivai at neutral points, 
hâve assumed the character of ofiicers and soldiers in the service 
of some of the parties in the contest then prevailing. Ail of this 
correspondence shows that the eiïort at that time was to enforce 
neutrality between recognized belligerent parties. That the par- 
ties then in contest were recognized as belligerents, and a neu- 
trality was sought to be preserved, is clearly shown by the first 
annual message of Président Monroe in 1817. He says: 

"Through every stage of the confliet the United States hâve maintained an 
impartial neutrality, giving aid to neither of the parties in men, money, ships, or 
mimitions of war. They hâve regarded the contest not in the light of an ordinary 
insurrection or rébellion, but as a civil war between parties nearly equal, having 
as to neutral powers equal rights. Our ports hâve been open to both, and any 
articles • • • that either was permitted to take hâve been equally free to the 
other." 

78 F.— 12 
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It is considered that this shows wLat was in contemplation at the 
time of the enactment of the law of 1818, and that what was in- 
tended was to prevent the flitting out of vessels to he employed in 
the service of a colony, district, or people whioh had been recog- 
nized as belligerents, but which had not been recognized as an inde- 
pendent state, or which was not represented in the political world 
by a prince. There appears to be nothing in the remedy demanded 
at that time, or in the language used, to show that the words so 
added were intended to represent or be construed as referring to the 
individual people of any colony, district, or people, or any number 
of them, however designated, except as in their collective, représenta- 
tive, political capacity, any more than there is to show that the 
term "state" in the original was intended to refer to the individual 
people of the state. The language of the foreign enlistment act of 
Great Britain (59 Geo. m. c. 69, § 7) leaves no question as to the in- 
tention of parliament in that législation, as it added to the words 
of our statute the words, "or part of any province or people or of 
any person exerdsing or assuming to exercise any powers of govern- 
ment in or over any foreign state, colony, province or parts of any 
province or people." In order to give the statute under which this 
libel is brought the force contended for by the libelant it is neces- 
sary to eliminate froni the provision that makes it necessary to dé- 
clare how the vessel is to be employed the entire clause, "in the 
service of any foreign prince or state or of any colony, district, or 
people," or to read into it the language found in the act of Great 
Britain, or its équivalent. That it was the gênerai understanding 
at the time of the passage of the original act that it was considered 
to apply only to duly-recognized nations is shown by the fact that 
in the case of U. S. v. Guinet, 2 Dali. 321, Fed. Cas. No. 15,270, un- 
der this same section (the flrst caise brought under it), the indiot- 
ment alleged fully in terms that both the state of the republic of 
France, in whose service the vessel was to be employed, and the 
king of Great Britain, were a state and a prince with whom the 
United States was at peace. In the case of U. S. v. Quincy, 6 Pet. 
445, the suprême court says that the word "people" was used in this 
statute as simply descriptive of the power in whose service the ves- 
sel was intended to be employed, and is one of the dénominations 
applied by the acts of congress to a foreign power. In the case of 
The Meteor, Fed. Cos. No. 9,498, where the original libel alleged 
that the vessel was fitted out with the intent that she should be em- 
ployed in the service of certain persons to commit hostilities against 
the government of Spain, it was considered necessary to amend it 
by alleging that she was intended to be employed by the government 
of Chili, and in that case there was presented a certiflcate of the 
secretary of state, under seal, of the fact of the war existing be- 
tween Spain and Chili, and that they were both nations with whom 
the United States were at peace. 

In addition to the déclaration of the suprême court in the cases 
of Gelston v. Hoyt, and U. S. v. Quincy, this question has been in- 
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cidentally under examiBation in several cases in tlie lower courts. 
Id the case of The Oarondelet, 37 Fed. 800, Judge Brown sajs: 

"Section 5283 is designed in gênerai to secure our neutrality between foreign 
belligérant powers. But there can be no obligation of neutrality except towaids 
some recognized state or power de jure or de facto. Neutrality présupposes two 
belligerents at least, and, as respects any récognition of belligerency, — i. e. of 
belligerent rights, — the judiciary must foUow the executive, To fall within ihe 
statute, the vessel must be intended to be employed in the service of one foreign 
prince, State, colony, district, or people, to cruise or commit hostilities against the 
subjects, citizens, or property of another with which the United States are at 
peace. The United States can hardly be said to be at peace in the sensé of the 
statute, with a faction which they are unwilling to recognize as a govemment; 
nor could the cruising or committing of hostilities against such a mère faction 
well be said to be committing hostilities against the subjects, citizens, or prop- 
erty of a district or people, within the meaning of the statute. So, on the other 
hand, a vessel, in entering the service of the opposite faction of Hippolyte, couliJ 
hardly be said to enter the service of a foreign prince or state, or of a colony, 
district, or people, unless our govemment had recognized Hippolyte's faction as 
at least constituting a belligerent, which it does not appear to hâve done." 

In the case of The Ckmserva, 38 Fed. 431, — ^a case in which it was 
alleged the vessel was to be used in a contest between Légitime and 
Hippolyte, — Judge Benedict says: 

"The llbel in this case charges certain facts to hâve been done iu connection 
with the vessel with the intention that the vessel be employed in the service of 
certain rebels in a state of insurrection against the organized and recognized 
govemment of Hayti, to cruise and commit hostilities against the subjects, citizens, 
or property of the republic of Hayti, with whom the United States are at peace, 
A violation of the neutrality which the United States are obliged to maintain be- 
tween the rebels mentioned and the govemment of the republic of Hayti is the 
gravamen of the charge. But the évidence fails to show a state of facts frcun 
which the court concluded that the United States were ever under any obligation 
of neutrality to the rebels mentioned, or are now under any obligation of neutrality 
to the govemment of the republic of Hayti." 

In the case of U. S. v. Trumbull, 48 Fed. 99, Judge Ross carefuUy 
reviews the différent authorities, examines the question, and clearly 
indicates how he would hâve decided the question had it been neces 
sary for the purpose of deciding the case before him. He says: 

"Does section 5283 of the Revised Statutes apply to any people whom it is 
optional with the United States to treat as pirates? That section is found in the 
ehapter headed 'Neutrality,' and it was carried into the Revised Statutes, and was 
originally enacted in furtherance of the obligations of the nation as a neutral. 
The very idea of neutrality imports that the neutral will treat each contend- 
ing party alike; and it will accord no right or privilège to one that it withholds 
from the other, and will withhold none from one that it accords to the other." 

In speaking of the case of U. S. v. Quincy, in which it was said 
that the word "people" "was one of the dénominations applied by the 
act of congress to a foreign power," he says : 

"This can hardly mean an association of people in no way recognized by the 
United States or by the govemment against which they are rebelling, whose 
rébellion has not attained the dignity of war, and who may, at the option of the 
United States, be treated by them as pirates." 

In the ca«e of U. S. v. The Itata, 5 G. G. A. 608, 56 Fed. 505, on 
appeal before the circuit court of appeals, the question was fully 
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and carefully coosidered in an elaborate opinion, and, although uot 
found necessary to décide the question in this case, as the case was 
disposed of upon other grounds, it is considered to be apparent liow 
the question would bave been decided had it been necessary. Tbe 
force of the word "people" as used in this statute is carefully exam- 
ined, as well as ail other questions, and it is considered that the 
force of the conclusion which must necessarily resuit from such in- 
vestigations cannot be avoided. 

In the case of U. S. v. Hart, 74 Fed. 724, Judge Brown expresses 
his view of this section by saying: 

"Section 5283 deals with armed cruisers, designed to commit hostilities in favor 
of one foreign power as against another foreign power with whom we are at 
peace." 

The same language is used by the court in the case of Wiborg 
V. U. S., 163 U. S. (i32, IG Sup. Ct. 1127, 1197; but it is contended 
in behalf of the libelant that this language was modifled by the sub- 
séquent déclaration, made in the same case, that the opération of 
this statute is not necessarily dépendent on the existence of such 
state of belligerency. In using the latter language it would seem 
that the court had the entlre statute under contemplation, and more 
particularly section 5286, Eev. St. (the sixth section of the original 
act), which plainly does not dépend upon a state of belligerency or 
neutrality. This was the section then under considération, as the 
immédiate context and following sentence show, and was the sec- 
tion upon which the suit was based ; and it cannot be considered that 
this language was intended to ajjply to another section, the con- 
struction of which was in no way called in question. 

With this understanding of the language in that case, every judi- 
(ial décision, remark, or ruling, where the question has been under 
considération or examination, appears to be in favor of the position 
taken by the claimants in the exceptions. In the case of The Mary 
N. Hogan, 18 Fed. 529, and in the cases of the intended charge of 
that vessel, Boxes of Arms.and Ammunition, 20 Fed. 50, it does not 
appear that this question was raised by the claimant or considercid 
by the learned judge; and his language in the subséquent case of 
The Carondelet, where it was raised and discussed, may be accepted 
as presumptive proof of what his décision would hâve been had it 
been so considered. The same is true of the case of The Oity of 
Mexico, 28 Fed. 148, decided by me in this court. In that case the 
défense was upon entirely différent grounds, and the force of the 
portion of the statute contended for — the necessity that there should 
be an intent not only that the vesisel should be intended to commit 
hostilities, but that for such purpose she should be employed in the 
service of some political power — was entirely lost sight of and elimi- 
nated from the considération of the case. 

The only expression authoritatively given which I hâve been able 
to find opposed to the view of the claimant in his exceptions is that 
of a portion of the letter of the honorable attorney gênerai to the 
secretary of state of December 16, 1869 (13 Op. Attys. Gen. U. S. 
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177), and cited in tlie case of Wiborg v. U. S. I do not consider 
timt I should be doing myself justice to pass that by unnoticed, as 
it bas raised more question in my mind, and called for and com- 
pelled more thougbt and considération, tban anything else con- 
nected with tbe case; but I feel compelled to reach a différent con- 
clusion tbam is there expressed. The gênerai purpose and intent 
of that letter was to déclare that the insurrection in Cuba was not a 
fltting opportunity to enforce the provisions of this law, inasmuch as 
we owed no duty to such insurgents to protect them from hostili- 
ties, or, rather, that any contest between Spain and such insur- 
gents could not be considered as hostilities; but incidentally it was 
stated that a condition of belligerency was not necessary for the 
opération of this statute. It could not be considered that we owed 
such insurgents no such duty because we were not at peace with 
them, but because we had never recognized them as a colony, dis- 
trict, or people. The force and effect of the letter was that the 
Cuban insurgents had not been recognized as a colony, district, or 
people, and therefore this section did not apply. If they had not 
been then so recognized, or were not entitled to be so recognized, 
how can they now be so recognized or described as to come within 
terms of the statute in question? It is considered that the argu 
ment used in such letter to show that the statute should be held ap 
plicable to cases where there was no condition of belligerency, and 
but one political power recognized, would hâve been fuUy as applica- 
ble under the old law, when the ca.se of Gelston v. Hoyt decided to 
the contrary. The fact that a vessel was fltted out to be employed 
in the service of a prince would not necessarily imply that such 
prince was a political power recognized by the United States any 
more than would the terms a "colony, district, or people," under the 
act of 1818. But the suprême court clearly held in that case that 
it must be alleged that such prince or state has been recognized as 
such by the United States. The same argument used therein would 
call for the application of this statute for the purpose of forfeiting 
any vessel fltted out to be employed by any person, individual, cor- 
poration, or flrm for the purpose of committing hostilities against a 
etate at peace, which would plainly not come within the provisions 
of the statute, however much it might be considered international 
policy or proper national conduct. 

It is impossible, in my view of the construction required by the 
language used, to properly apply the term "a people," used in the 
connection in which it is found, to any persons, few in number, and 
occupying a small territory, with no recognized political organiza- 
tion, although they might procure the fltting out and arming of a 
vessel. I fail to find any grounds for giving this statute — a crim- 
inal one as it is — any but its ordinary application. The question 
presented is clear and distinct, are "certain insurgents or persons in 
the Island of Cuba" properly described by either of the terms a "col- 
ony, a district, or a people"; and, if so, which? The inconveniences 
which might arise from the political branch of our government reo- 
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ognizing such insurgents as a colony, district, or people Iiaving polit- 
ical existence, and as belligerents, cannot be considered in deter- 
mining whether they are entitled to such description. This statute 
is a criminaJ and pénal one, and is not to be enlarged beyond wliat 
the language clearly expresses as being intended. It is not tlie 
privilège of courts to cons^trae such. statutes according to the emer- 
gency of the occasion, or according to temporary questions of policy, 
but according to principles considered to hâve been established by a 
line of judicial décisions. 

It is contended that if the principles embodied in the exceptions 
are declared to be the law, there can be no law for the prévention of 
the flttiûg out of armed and hostile vessels to stir up insurrections 
and commit hostilities against nations with which we are at peace; 
and that such conclusion would make the parties engaged in any 
such expédition liable to prosecution as pirates. In regard to the 
first of thèse points, it is considered that section 5286 is, as bas been 
eonstantly held, intended to prevent any such expéditions, regardless 
of the character of the parties in whose behalf they were organized ; 
the only distinction being that in that case it is necessary to bring 
a criminal suit, and prove overt acts, while under this portion of this 
section the intent is the gravamen of the charge, and the prosecution 
is against the vessel, regardless of the persons engaged in the âtting 
out, or the ignorance or innocence of the owners. ïhis is not a 
case that can be or should be determined upon questions of public 
policy, and whether any parties subject themselves to prose(mtion for 
piracy or not should hâve no weight in its considération. If they 
should be so saibject, they would hâve the beneflt of the necessity 
of proving piratical acts rather than intentions. It is certainly 
considered to be true that any such parties would be considered as 
pirates by Spain, and wouid be treated as such if found in any acts 
of hostility, regardless of any récognition this nation miglit give 
them by considering them as having any political character as a 
people. 

Without attempting further argument, but regretting that the 
pressing duties of a very busy term of jury trials hâve prevented a 
fuller and more complète expression of my views, it is my conclusion 
that the line of judicial décisions demande that a construction should 
be put upon the section in question which would hold that it was 
the intention of congress in such enactment to prevent recognized 
political powers from having vessels prepared for their service in 
the United States; but that it was not the intention to extend such 
prohibition to vessels fitted out to be employed by individuals or 
private parties, however they might be designated, for piratical or 
other hostilities, where no protection could be obtained by a com- 
mission from a recognized government. In such case they would be 
held liable under the section which provides for the fitting out of a 
military expédition; or, if they were guilty of any piratical acts 
upon the high seas, they would become liable under the laws for the 
punishment of such acts. It is considered that at the time of the 
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amendment of 1818 thîs construction had been declared, and the lan- 
guage of the amendment was in no way intended to change feuch con- 
Bti'uction, but was only Intended to apply to the new désignation of 
political powers the existence of which had been recognized as bel- 
ligerents, if not as independents, and who were entitled to the rights 
of neutrals; that the libel herein does not state such a case as is 
contemplated by the statute, in that it does not allège that said ves- 
sel had been fltted out with intent that she be employed in the serv- 
ice of any foreign prince or state, or of any colony, district, or peo- 
ple recognized as such by the political power of the United States, 
and, unless it can be so amended, should be dismissed; and it is so 
ordered. 

Since writing the foregoing, the libel herein has been amended by 
inserting in place of "hj certain insurgents or persons in the Island of 
Cuba" the words, "in the service of a certain people, to wit, certain 
people then engagea in armed résistance to the govemment of the 
king of Spain, in tiie Island of Cuba" ; but it is considered that the ob- 
jection to the libel in sustaining the exceptions has not been over- 
come, but that, although the language has been somewhat changed, 
the substance has not been amended in the material part, inasmuch 
as it appears clearly that the word "people" is used in an individual 
and Personal sensé, and not as an organized and recognized political 
power in any way corresponding to a state, prince, colony, or district, 
and can in no way change my conclusions heretofore expressed; and 
the libel must be dismissed. 
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NEW ORLEANS NAV. CO., Limited, v. ST. LOUIS & N. O. ANCHOR MNB. 

(Circuit Court of Appeals, Fifth Circuit December 22, 1896.) 

No. 475. 

1. Collision— Cebdibimtt of Witkesses. 

In cases of conflict as to tlie movements of ressels, auperior weight, othei 
things being equal, is to be given to the testimony of witnesses as to the moTe- 
ments of their own yessel over that of witnesses on other moving ressela. 

3. APPEAL — A8SIGNMENT8 OF ERROK. 

An aseignment that the court errcd in allowing certain daims, which ths 
évidence adduced by Ubelant did not substantiate, is too gênerai to be con- 
sidered. 
8. Same— Refdsal of New Trial. 

The refusai of a new trial is not assignable as error in the fédéral eoart. 

i. ISTEREST— DeMORKAOE. 

In cases of collision, where damages are gïTen for détention, interest may be 
allowed thereon as part of snch damage. 

Appeal from the District Court of the United States for the Eaat- 
em District of Louisiana. 

This was a libel in rem by the St. Lonis & New Orléans Anchor 
Line againat the steamboat Natchez (the New Orleana Navigation 
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Company, Limited, claimant) to recover damages resulting from a 
collision. The district court rendered a decree for tlie libelant, from 
which the claimant has appealed. 

M. Marks, for appellant. 

W. W. Howe, W. B. Spence, and C. P. Cocke, for appellee. 

Before PAEDEE and MeCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge. This is a libel for damages in a case 
of collision between the steamboat Arkansas City and the steam- 
boat Natchez. The district court adjudged the Natchez in fault, 
and awarded damages therefor, and the claimant of the steamboat 
Natchez has appealed. The claimant's answer to the libel gives the 
tollowing account of the collision: 

"On the 12th day of July, 1893, the steamboat Natchez left the port of New 
Orléans about 5 o'cloclj p. m., bound for the port of Vicksburg, having on board 
a cargo of merehandise. ïhat the said steamboat was then, and coutinued to 
be during her voyage, in ail respects seaworthy, and properly manned, equipped, 
und supplied. ïhat the steamboat Arkansas City left the port of New Orléans 
about the same time, and both boats proceeded up the Mississippi river. That 
the Natchez made a landing, and, while at such landing, the Arkansas City 
passed her. That, after making such landing, the Natchez proceeded on her 
voyage, and kept gaining on the Arkansas City. That both boats, as is usual 
to avoid strong curreuts, crossed and recrossed the river, both boats being on 
tlie same side of the river, and crossing and recrossing the river at about the 
same time; the Natchez being in the rear of, and gaining on, the Arkansas City. 
That about 11 o'clock p. m. on the night of July 12, 1893, the steamboat Natchez 
having then passed, and being on the upper side or end of, the point known as 
'Collège Point,' was laying and running parallel with the shore about seventy-five 
yards out in the river. ïhat the steamboat Arkansas City was .at that time 
about seventy-five yards in advance of the Natchez, and more than one hundred 
yards to the larboard or left of the Natchez; so that there was ample room for 
the Natchez to keep on her course and pass the Arkansas City, as she had a 
right to do. ïhat the pilot on watch on the steamboat Natchez blew one whistle, 
thus indicating to the pilot on watch on the Arkansas City that the Natchez 
would pass to the right or starboard side. That the pilot on watch on the 
Arkansas City, intending to prevent the Natchez from passing the Arkansas, 
did not respond to the signal given him, as he should hâve done, but changed 
the course of the Arkansas City to the starboard, and, after some time had 
elapsed, blew three short whistles, the signais of danger. That immediately 
thereafter the Natchez was stopped and backed, and never stopped backing until 
it was no longer necessary to back, but that her headway was such that it could 
DOt for some time be checked, and she continued for that time to raove up the 
river; and the Arkansas City, having, as aforesaid, changed her course to the 
starboard, closed in on the Natchez, striking the Natchez at her forecastle chains, 
with the forward fender of the starboard water M'heel of the Arkansas City, 
and breaking said fender. That thereupon the Arkansas City, working both 
wheels, went on and struck her bow in tlie bank." 

Taking this statement to be true, — and the claimant is estopped 
from denying it, — there is no doubt that the Natchez (the overtak- 
ing steamboat) was in fault, unless, after the signal of the Natchea 
indicating her désire to pass to the starboard of the Arkansas City^ 
the course of the Arkansas City was changed to the starboard, so 
as to prevent the Natchez from passing. On this point the évidence 
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of the master and pilot of the Arkansas City is positive that no 
change of course was made on the part of the Arkansas City after 
the Natchez signaled to pass. On the other hand, the master and 
pilot and some other officiais of the Natchez are positive that such 
change in the course of the Arkansas City was made. The trial 
judge evidently found the prépondérance of évidence to be in favor 
of the Arkansas City^ and we think properly, because, as is well 
settled in case of conflict of witnesses as to the disputed movement 
of vessels in collision, actual or threatening, superior weight (other 
things being even) is given to the testimony of a vessel's own men 
as to her movements over that of those witnesses on other moving 
vessels. McNally v. Meyer, Fed. Cas. No. 8,909; The Sam Sloan, 
05 Fed. 125-127; and numerous cases there cited. In McNally v. 
Meyer, supra, Judge Blatchford (afterwards Mr. Justice Blatch- 
ford) well says: 

"Daily expérience in the trial of collision cases shows that nothing is more un- 
reliable than testimony from those on one moving vessel as to the absolnte ac- 
tions on another moving vessel. The irrésistible propensity is to regard your 
own vessel as stationary with référence to the other vessel, and to attribute ail 
deflecting movement to the other vessel. The other vessel, a moving object, is 
alone in the eye. TJnmoving objects are not kept in view as tests of movements 
in the vessels. The testimony which resalts is honest, but illusory, deceptive, 
and unreliable. The only safe reliance, as a gênerai rule, as to the course and 
deflections of a vessel, is the testimony of those who hold in their hands her 
wheel or her tiller. A change of bearing between two vessels, which may be 
the resuit of three things, — a change of course wholly by one, a change of course 
whoUy by the other, or a change of course by both,— can give no reliable indica- 
tion to an observer on either vessel who judges merely from looking at the other 
vessel as to which one of the three things has produced such change of bearing." 

This disposes of the flrst assignment of error. 

The second assignment is that the court erred in allowing cer- 
tain claims in the libel which évidence adduced by libelant did not 
substantiate. The gênerai character of this assignment relieves us 
of any necessity to consider it. 

The third assignment is that the court below erred in refusing a 
new trial. This cannot be noticed. 

The fourth assignment is that the court below erred in holding 
that the overtaking boat was running too close at the time she gave 
the signal to pass. We flnd no such ruling in the record, and none 
can be inferred, except, perhaps, from the gênerai decree against 
claimant. 

The flfth assignment of error is that the court "erred in allow- 
ing interest to libelant from the time of filing the libel on the 
judgment and decree rendered." It has been held by this court in 
Eailroad Co. v. Schneider, 13 U. S. App. 655, 8 C. C. A. 571, and 
60 Fed. 210, that a verdict assessing unliquidated damages, and al- 
lowing interest from judicial demand, is sufflciently spécifie where 
it appears clear such interest is allowed as part of the damages. 
The damages allowed in this case are, in the main, liquidated dam- 
ages, to wit, spécifie sums of money actually paid for materials and 
repairs prier to the filing of the libel, and only one item in the 
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account allowed can he classed as unliquidated, and tliat is for 
détention or demurrage of the steamboat Arkansas City for two 
days, the allowance of which is made the ground of the sixth and 
last assignment of error. 

The claim in the libel is for three daj's' détention on the up-trip, 
$263 per day. This damage was speciflcally and suiîSciently proved, 
and, from the view the district court evidently took of the case, was 
proTverly allowed, and interest thereon is in the nature of, and was 
intended as, damages. On the whole record, we flnd no réversible 
error, and therefore the decree of the district coTirt is afflrmed. 
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THOM et al. v. NOEFOLK & C. R. 00. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 149, 

1. Collision— Ignobing Bignals— Excusks. 

It is no excuse for failure to answer a signal that the vessel for which it 
was intended heard it, but did not understand that it was for her, other ves- 
sels being in the vicinity. It is her duty to understand and heed such signais, 
especially when the vessel giving them is on conTerging courses with her, ou 
her starboard bow, and has the right of way. 

2. Samk— DUTT TO AvoiD Daxger. 

A vessel which fails to get an answer to her signais is not justified, though 
she hâve the right of way, in continuing onward until the danger point is 
reached. Her duty, especially in a crowded harbor, and when approaching a 
tug incumbered with a tow, is to take every care to avoid a course involving 
rlsk of collision. 

8. Same— Tug with Stramer and ïovv—Signals— Mutual Pault. 

A steamboat with a tow projecting in front was proceeding up Norfolk 
Harbor, near the Norfolk side, and was under engagement, by signal, with a 
tug and tow eoming down outside of her. Another tug, crossing from the 
Portsmouth side to reach a wharf, blew two signais of one blast each, which 
were heard by the steamboat, but not answered, because supposed to be for 
another vessel. The tug, nevertheless, continued her course, crossed in front 
of the descending tug, and struck the steamboat's tow. Held, that both steam- 
boat and tug were in fault, the former for failing to understand and heed 
the signal, and the latter for proceeding after failing to get an answer. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia. 

This was a libel in rem by the Norfolk & Carolina Eailroad Com- 
pany against the steamboat City of Chester (Alfred P. Thom, re- 
ceiver of the Atlantic & Danville Eailway Company, claimant), to 
recover damages resulting from a collision in Norfolk Harbor. The 
district court found that the City of Chester was alone in fault, and 
entered a decree for libelant. 68 Fed. 574. The claimant has ap- 
pealed. 

Eichard Walke and Alfred P. Thom, for appellant. 
Robert M. Hughes, of Sharp & Hughes, for appellee. 
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Before GOFF and SIMONTON, Circuit Judges, and MOERIS, 
District Judge. 

SIMONTON, Circuit Judge. TMs case com^ up by appeal from 
tlie district court of tlie United States for the Eastem district of 
Virginia, sitting in admiralty. It is a case of collision, occurring 
in tiie liarbor of Norfolk, between tbe Pinner's Point, a steana tug 
of the Norfolk & Carolina Railroad Company, and the steam tug 
City of Chester. The collision took place at 8 a. m., on a clear and 
bright day.- The City of Chester had in tow on her port side a 
large barge, loaded with railroad cars, which projected 40 feet be- 
yond her bow. She was proceeding south, up the harbor. The 
Pinner's Point, without any tow, had left Trugien's Wharf, on the 
Portsmouth side of the harbor, and was makiug across the harbor, 
and across the course of the City of Chester, for the wharf of the 
Xorfolk & Carolina Railroad Company, on the Norfolk side of the 
harbor. At the same time the steam tug Martha Helen was pro- 
ceeding north, down the harbor, with two brigs in tow astern on a 
hawser, the tow being in ail 400 feet long. Tlie Pinner^s Point had 
gone into the stream, and, when she was abreast of the Ferry Slip 
on the Norfolk side of the harbor, she straightened on her course 
for the Norfolk & Carolina Railroad wharf. To the north of this 
wharf are the wharves of the Bay Line steamers and of the Boston 
steamers. To the south of it are the wharves of the Compress Com- 
pany, of the Norfolk & Southern Company, of Jones, of Lee, and 
of Campbell; and next to Campbell's wharf, south, is the Ferry 
Slip. The Pinner's Point was abreast of the Ferry Slip, and the 
Martha Helen had not quite reached it. The City of Chester was 
then abreast of the wharf of the Bay Line steamers. The distance 
between the Ferry Slip and the wharf of the Bay Line steamers is 
2,250 feet, or 750 yards. So this was the distance between the City 
of Chester and the Martha Helen. The Pinner's Point was about 
the same distance from the City of Chester, and was four or five 
points off her starboard bow. The Martha Helen approaching the 
City of Chester had signaled her with two wbistles, indicating that 
slie would put her helm to starboard. The City of Ohester had re- 
plied with two whisitles aecepting the signal. After this, when the 
Pinner's Point was in the position, and at the distance above stated, 
she blew one whistle to the City of Chester. This signal was not 
answered by the latter vessel, as she did not reeognize that it was 
intended for her, but supposed it was for one of two steam vessels 
coming up astem of her. The Pinner's Point then blew a second 
signal of one whistle, with the same resuit. The Pinner's Point, 
no answer having been received to either signal, went on, passed 
in front of the Martha Helen, and blew another signal of one blast, 
which was responded to with one blast by the City of Chester. The 
latter then ported, and reversed her engines, but too late to avoid a 
collision. The Pinner's Point collided with the barge which was 
on the port side of the City of Chester, overlapping her bow some 
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40 feet, striking the barge on the port bow, at her own forward 
port bitts. The course of the City of Chester was 40 ov 50 yards 
distant from the îforfolk line of wharves. The Martha Helen waa 
on a course about parallel to hers, somewhat further off, about 125 
yards ont from the line of the wharves. The course of the Pinner'a 
Point crossed the courses of both the other tugs. To recapitulate 
a little: The Pinner's Point being distant from the City of Ches- 
ter, on her starboard bow, about 750 yards, blew one blast to her, 
and got no answer, and blew another, with the same resulL She 
kept right on across the bow of the Martha Helen, bfew another 
blast to the City of Chester, and in a moment came in collision with 
her, the Martha Helen's bow being then off the City of Che.ster's 
stem. 

The district court heid that the Pinner's Point had the right of 
way, and that it was the duty of the City of Chester, having the 
Pinner's Point on her starboard side, to keep ont of her way; that 
not having donc so, she violated old rule 19 (new 16), and is solely 
liable for the collision. We are of opinion that this is too harsh a 
judgment of the City of Chester. In the flrst place, she was incum- 
bered with a heavy tow, and her movements more or less hampered. 
She was under engagement by exchange of signais with the Martha 
Helen to starboard her helm bef ore the first signal from the Pinner's 
Point. She was 40 or 50 yards from the line of wharves on her port 
side, and had the Martha Helen a point and a half on her star- 
board bow, approaching on a line parallel to her course, the courses 
of the two being at a distance of 50 to 75 yards from each other. She 
(■ould not, under thèse circumstances, hâve assented to the one 
blast of the Pinner's Point. If she had done so, she would hâve 
broken her engagement with the Martha Helen, and, by porting in- 
stead of starboarding her helm, would hâve run serions risk of col- 
lision with her. She did commit a grave fault in not responding 
to either the first or second signais of the Pinner's Point, and thua 
advising the Pinner's Point of her dilemma. She thus contributed 
to the accident. The Lowell M. Palmer, 58 Fed. 701; The New 
York, 53 Fed. 555. It is no excuse to say that she heard the signal, 
but did not understand that it was for her. It was the duty of the 
City of Chester to understand and heed the signal; especially was 
this the case as she knew that the Pinner's Point was off her star- 
board bow on a converging course with hers, and, under ordinary 
circumstances, entitled to the right of way. The Great Republic, 
23 Wall. 31. 

But the Pinner's Point was not free from fault. The paramount 
duty of every vessel in proximity to another vessel is to avoid the 
risk of collision, and to take every précaution to this end; and in 
harbors this duty is intensifled, the utmost care and vigilance being 
imperatively required from ail vessels. The rules of navigation 
are prescribed for the purpose of governing the action of approach- 
ing vessels in ail ordinary cases. But notwithstanding the minute 
provisions of thèse rules, in construing and obeying them, due re- 
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gard must be had to ail dangers of navigation, and to any spécial 
circumstances existing in any particular case, wMch. may render a 
departure from tliem necessary in order to avoid immédiate danger. 
Rule 24; The America, 92 U. S. 432. In the présent case the Pin- 
ner's Point, under rule 19 (now 16), had the right of way, and under 
normal circumstances should hâve proceeded on her course. But 
this did not free her from obligation to take every care, and so to 
conduct herself as to avoid a course involving risk of collision. 
Even the fault of the other vessel could not free her from this. The 
Maria Martin, 12 Wall. 47. 

In The Oatskill, 38 Fed. 367, a collision had occurred between 
the steamer Catskill and a ferryboat, the Baltimore, the latter hav- 
ing the right of way. The Baltimore signaled the Catskill, and got 
no response. Nevertheless, she kept on her course, and did not stop 
and reverse until she was within 200 yards of the Oatskill. See 
same case, 34 Fed. 660. The court, afifirming Judge Brown, says: 

"Under such a state of facts, the Baltimore is clearly in fault. Her navigator 
was not surprised by any sudden indication that another craft, which he supposed 
intended to obey the rules, meant to violate thera. On the contrary, with a very 
plain intimation that the othev vessel was willfully or needlessly continuing on a 
<:ourse which made collision imminent, he kept on in the hope that at the last 
moment she would discover her error, and seek to rectify it. For thus keeping 
on until the safety limit was reached and passed, the district judge held the nav- 
igator of the Baltimore in fault, and his décision is afflrmed." 

In The Non Pareille, 33 Fed. 524, Brown, J., says: 

"There is no such thmg as a right of way to run iuto unnecessary collision. The 
rules of navigation are for the purpose of avoiding collision, not to justify either 
vessel incurring a collision unnecessarily. The suprême duty is to keep ont of 
collision. The duties of each vessel are defined with référence to that object, and, 
in the présence of immédiate danger, both, under rule 24, are bound to give way, 
and to départ from the usual rule, wheu adhérence to that rule would inevitably 
bring on collision, which a departure from the rules would plainly avoid." 

See, also, The Sunnyside, 91 U. S. 222, 223. 
So, in The Aurania, 29 Fed., at i>age 123, the court quotes as 
follows: 

"Risk of collision means not merely certainty of collision if no efforts be made 
to avert it, but danger of collision; and there is danger or risk of collision when 
it is clearly not safe to go on. The John Mcintyre, 9 Prob. Div. 135. The dis- 
tinction between the risk and the certainty of collision is fully commented on by 
Brett, II. J., in The Béryl, Id. 137, where it was held that the rules required 
eflioit to avoid not merely the certainty of a collision, but the risk of it, and that 
the obligation of the vessel that had the right of way to slacken or stop in or- 
der to avoid collision arose with the risk of collision, and not merely when it 
would otherwise be certain." 

See, also, The Khédive, 5 App. Cas. 876. 

In The E. A. Packer, 140 U. S. 369, 11 Sup. Ct. 794, a ruling by the 
house of lords in The Memnon, 62 Law T. (N. S.) 84, 6 Asp. 488, was 
approved, wherein it was declared that it is the duty of the vessel 
entitled to keep her course to comply with the rule as to slacken- 
ing speed, or stopping and reversing, if necessary, and, if she fail 
to do so, the burden is on her to show that to continue her speed 
was the best and most seamanlike maneuver. 
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Apply thèse prînciples to the case at bar. The Pinner's Point 
saw the City of Chester with her tow, and the Martha Helen with 
her tow, approaching each other on parallel courses. They were 
between her and the wharf to which she wanted to go. Her moTe- 
ments in the harbor were unobstnieted, She was approaching the 
course of a tug incumbered with a tow, and should hâve taken her 
ineumbered condition into considération. Mars. Mar. Coll. 378, 
and cases quoted. She blew her first blast to the City of Chester, 
got no response; blew again, with like resuit. This should hâve 
put her on her guard, and hâve indicated that something was out of 
the usual course, — something which required explanation. She 
should hâve obeyed the requirement of the third pilot rule: 

"Rule 3. If, when steamers are approaching each other, the pilot of either ves- 
sel fails to understaud the course or intention of the other, whether from signais 
being given or answered erroneously, or from other causes, the pilot so in doubt 
shall immediately signify the same by giving several short and rapid blasts of the 
steam-whistle; and if the vessels shall hâve approached within half a mile of 
each other, both shall be immediately slowed to a speed barely sufflcient for steer- 
age-way until the proper signais are given, answered, and understood, or until the 
vessels shall hâve passed each other." 

Instead of doing this, the Pinner's Point went on her course, per- 
haps reducing speed a little, and, getting near to thèse two approach- 
ing steamers, put on full speed. She just cleared the Martha Helen. 
blew another blast when certainly not more than 75 yards from the 
City of Chester, and collided with her; she by that time having 
gotten abreast of the Martha Helen. 

It would appear that the protest of the acting master of the Pin- 
ner's Point, made a few days after the collision, indicated the situ- 
ation which the neglect of the foregoing rule by the Pinner's Point, 
and her stubbom adhérence to her right of way without an exchange 
of signais, had produced, when he déclares that "the Pinner's Point 
increased her speed when near the City of Chester on the one hand, 
and the Martha Helen, on the other, to prevent belng jammed be- 
tween those vessels." 

We are of the opinion that the fault was mutual, and that the 
damages should be divided; The decree complained of will be re- 
versed, and the case remanded, with directions that a decree be 
entered as herein indicated. 
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THE WAVERLY. 
(District Court, B. D. Wisconsin. January 11, 1897.) 

1. SaLVAGE— EXTENT OF RiSK— StATE OF WeATHER. 

The eitent of the risk assumed in undertaking to tow a disabled vessel is 
not to be gauged by the results alone; and the fact that the towing line was 
speedily taken, and that no mishap occurred, is entitled to considération only 
so far as it tends to show the state of the wind and sea. 

2. SaME— COJIPENSXTrON-. 

Fifteen hundred dollars allowed, upon a valuation oï $67,000, to a steamer 
and cargo, worth |75,000, which, in threatening weather, at some risk, took 
in tow and brought to port a disabled propeller found in Lake Michigan, 
some 20 miles from the west shore, ofE the port of Milwaukee. 

This was a libel by tlie North. Micliigan Transportation Company, 
owners of the propeller Charlevoix, against the propeller Waverly, 
to recoTer salvage for the services of the Charlevoix in taking in tow 
and -conveying into port the Waverly, which was found disabled in 
Lake Michigan. 

Mai'kham, Nickerson & Harper, for libelant. 
Schuyler & Kremer, for claimant 

SEAMAN, District Judge. There is no material conflict upon the 
detennining facts in this case, aside from the allégation of the dis- 
tance of the Waverly from Chicago, and from the west shore, when 
picked up by the Charlevoix ; and in that regard I ând no practical 
diffieulty, as both the course of the Waverly prior to the accident, 
and the time occupied by the tow in approaching the west shore, con- 
cur in placing the location approximately 20 miles off that shore; 
and, from the coxirse taken and the lights sighted after the tow com- 
menced, it is apparent that the start was from a point about east of 
the port of Milwaukee. The Waverly was a freight steamer, and 
lef t Chicago on the morning of September 17, 1893, bound for Buffalo, 
with a cargo of 47,000 bushels of corn, and two schooners in tow. 
At about 7 p. m. a break occurred in the machinery of the steamer, 
by which, as described by the engineer, "the engine went through 
herself," and was completely disabled. The schooners were then 
released, proceeding under sali, and the steamer blew her signais of 
distress while the engineer was engaged in disconnecting the shaft. 
The steamer Charlevoix, carrying 60 passengers and a cargo of gên- 
erai merchandise and fruit, was on her trip from Northport to 
Chicago; and the signais being heard on their starboard bow, about 
a mile and a half away, answering signais were given, and she came 
up promptly within hailing distance. Although there are minor 
différences in the testimony of what was then said by the masters, 
respectively, ail agrée that assistance was called for, and that the 
matter of compensation was to be left to the owners for settlement. 
The Waverly roUed somewhat in the troughs of the sea, which was 
running from the southward. There was no storm, according to 
seamen's pailance. The libel avers only "a lump of a sea," and the 
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mate of the OharleToix says a 10-mile breeze was blowing from tlie 
south. Tlie master of the Waverly says "the wind was about south- 
east, a nice breeze," but that it was what "sailors would call threaten- 
ing weather." The disabled steamer was not, perhaps, in imminent 
péril from the présent state of the weather; but it is asserted that an 
unfavorable change of the weather, with the wind west or north- 
west, was indicated by the barometer, and in that event the sole de- 
pendenoe of this steamer for making a port of shelter or anchorage 
was upon a small.foresail and mainsail, — conditions in which dis- 
aster might well be apprehended. On the other hand, there was 
sufflcient sea to require care and skill, and inyolve some extent of 
risk to the Charlevoix in maneuvering to take the line, and in towing 
with the short line improvised for the purpose, the wind having in- 
creased and hauled to the west, — certainly more risk than would be 
incurred in her regular voyage. The extent of the risk which was 
assumed by the salvor is not to be gauged by the results alone, and 
the argument of tlie respondent to that end, upon the fact that the 
line was speedily taken, and that no mishap occurred, is entitled to 
considération only so far as it tends to show the state of wind and 
sea. This service was rendered by a passenger steamer upon the 
urgent call of a disabled steamer. It was voluntary, prompt, and 
effective, and under circumstances which constitute salvage of the 
minor order, but not mère towage. The rules stated in the case 
of The Spokane, 67 Fed. 254, are clearly applicable hère, the only 
différences being of degree, — the salved property hère being about 
one-âfth the value there, and the service there being at the close of 
the season of navigation, and with greater distance and difiQculties. 
The value of the Waverly and cargo is stipulated at $67,000, and of 
the Charlevoix and cargo at |75,000. The claimants tendered |500, 
and it is urged in their behalf that such amount would be libéral com- 
pensation, and the allowance should be no larger; but the purposes 
of the rule of salvage which grants compensation in the nature of a 
reward would not be fulfllled by narrowing the allowance so closely 
to the rate of mère towage, and I am satisfied that $1,500 may justly 
be awarded, under the circumstances shown, Let the libdant hâve 
decree for that amount and costs. 
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CHIATOVICH T. HANCHETT et al. 

(Circuit Court, D. Nevada. January 25, 1897.) 

1. REMOTiLii or Causes — Pbacticb— Notice of Pétition. 

No statute or rule of practice requires a défendant to glve notice to a pliùntiS 

of the filing of a pétition for tlie removal of a cause from a state to a féd- 
éral court. 

S. Same— Filing ot Transokipt— Notice— Remand. 

Failure to give notice of the filing In the fédéral court of a transcript of the 
record of a case removed from a state court, as required by rule 79 of the 
circuit court for the district of Nevada, constitutes no ground for remanding 
the cause. 

8. Same — Time op Removal— Stipulation Extendino Time for Answer. 

Where a stipulation, signed by a party or his attorney or counsel, is of binding 
force, a cause ma y be removed from a state to a fédéral court within the pe- 
riod to which the defendant's time to answer is extended by a written stipula- 
tion, though no order of court is entered thereon. 

i. Same— Citizenship. 

A défendant, who is a citizen and résident of another state than that of 
the plaintiff, is entitled, under the act of 1887-88, to remove to the fédéral 
court a suit brought against him in the state court, although, at the time the 
suit was commenced, and the pétition for removal filed, he wa« temporarily 
residing in the state vrhere suit was brought 

Motion to Eemand. 

M. A. Murphy, for plaintiff. 

Torreyson & Smmnerfleld, for défendants. 

HAWLEY, District Judge (orally). This is an action of libel, and 
was brought in the disitrict court of Esmeralda county, Nev. The 
complaint was filed August 29, 1896. Summons was served on 
L. E. Hanchett August 31, 1896. On September 5, 1896, the dis- 
trict judge, for good cause shown, extended the time "to plead in 
the above-entitled action" to September 30, 1896. On September 26, 
1896, Messrs. Torreyson & Summerfleld entered their appearance 
in said action on behalf of the défendant L. J. Hanchett, and ac- 
cepted "the time specifled in the stipulation herein on file in which 
to plead to the complaint in said action." The terms of the stipula- 
tion referred to were "that the above-named défendants L. J. Han- 
chett and L. E. Hanchett shall hâve to and tncluding the 15th day 
of October, 1896, in which to plead to plaintiff's complaint in the 
above-entitled action." On October 14, 1896, the défendants, by 
their attorneys, appeared in the district court solely for the purpose 
of applying to the court for an order removing the cause to the cir- 
cuit court of the United States. The pétition for removal was made 
upon the ground that the plaintiff was at the time of the commence- 
ment of the action, and still is, a citizen and résident of the state 
of Nevada, and that the défendants were at that time, and still are, 
citizens and résidents of the state of Califomia. The district court, 
upon the facts set out in the pétition, the giving of a proper bond, 
etc., made an order removing said cause to this court. 

The plaintiff moves to romand the cause upon several grounds: 
(1) That this court has no jurisdiction ; (2) that the action was im- 
properly removed j (3) that the facts stated in the pétition are not 
78 F.— 13 
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suflScient to entitle défendants to reuioTe the cause; (4) that the 
time for the défendants to answer in the state court had expired 
before the pétition for removal was fliled; (5) that no notice of the 
flling of the pétition for removaJ was served upon the plaintiff; (6) 
that défendant L. E. Hanchett was at the time of the commence- 
ment of the action, and ever since has been, and still is, a résident 
and citizen of the state of Nevada; (7) that défendants havenot com- 
plied with rule 79 of this court requiring notice to be served on the 
plaintiff of the filing of the transcript from the state court. 

The preliminary objections to the pétition and manner of removal 
will first be noticed. 

1. The pétition for removal upon its face clearly states sufficient 
facts to justify the order made by the district court. 

2. There is no statute of the United States, nor any rule of prac- 
tice of this court, whicb required the défendants to give notice to 
the plaintiff of the flling of the pétition for removal. In Fisk v. 
Railroad Co., 8 Blatehf. 243, 247, Fed. Cas. No. 4,828, the court said: 

"The learned counsel for the plaintiff seem to suppose that the solieitor is en- 
titled to notice of the time and place of the presenting of the pétition, but this 
is an error. The act prescribes no such practice, and it is otherwise under ail 
the préviens statutes providing for removals. No affidavits can be read before 
the state court in opposition. The application on the pétition is ex parte, and dé- 
pends upon the papers upon which it is founded, and, if they are regular, and 
conform to the requirements of the statute, the court has no discrétion. The act 
is peremptory." 

To the same effect, see Stevens v. Richardson, 9 Fed. 191, 19-i; 
Whelan v. Eailroad Co., 35 Fed. 849, 865; Strasburger v. Beecher, 
44 Fed. 213. 

In reply to plaintiff's contention that it was the duty of the state 
court, nnder the rules of practice in the said court, to roquire the 
notice to be given, it is enough to say that the right to the remov- 
al of the cause is one conferred by acts of congress, and does not in 
any manner dépend upon the action of the state court. Fii9k v. 
Railroad Co., 6 Blatchf. 362, Fed. Cas. No. 4,827; Hatch v. Railroad 
Co., 6 Blatchf. 106, 117, Fed. Cas. No. 6,204; Brigham v. Lumber Co., 
55 Fed. 881, 884. It is, however, proper to add, as was said by 
Blatchford, J., in Wehl v. Wald, 17 Blatchf. 342, 346, Fed. Cas. No. 
17,356, that: 

"If, as matter of discrétion, a state court can or does require notice in any 
case of removal, such notice was dispensed with in this case by the state court, 
and, the matter being one of practice, it is for the state court to regulate its own 
practice, and this court will not review such a question." 

3. Rule 79 of this court provides that: 

"Whenever the proper proceedings hâve been perfected in a state court to re- 
move a case from such court to this court, pursuant to any statute of the United 
States, either party may at any time thereafter, as of course, file the transcript 
required by law in this court, and serve written notice of such filiug upon the ad- 
verse parly or his attorney; and upon filing in this court satisfactory évidence 
of the service of such notice, the clerk shall enter the action upon his register, 
and thenceforth the provisions of rule 78 of this court shall be applicable thereio, 
and the same proceedings may be thereafter had as if the transcript had been 
filed by the party removing the case at the time prescribed by law." 
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Under prior rules, a cause, wlien removed from the state court, 
was liable to remain in the clerk's office until the next term of the 
court without being entered upon his register, and the resuit was, 
in many cases, to cause undue delay. Eule 79 was theref ore adopted 
for the sole purpose of enabling either party to "speed the cause." 

In Delbanco v. Singletary, 14 Sawy. 124, 130, 40 Fed. 177, this 
court, with référence to rule 79, said : 

"Its soie object and purpose is to carry eut the express terms of the statute 
for the adTancement of justice and the prévention of delays in proceedings." 

The failure to give the notice before the next term of court con- 
stitutes no ground for remanding the cause. 

4. The preliminary objections being disposed of, we now reach 
the merits of the motion to remand. Was the pétition for removal 
filed in time? The statute provides that, whenever any party is 
entitled to remove any suit "from a state court to the circuit court 
of the United States he may make and file a pétition in such suit 
in such state court at the time or any time before the défendant is 
required by the laws of the state or the rule of the state court in 
which such suit is brought to answer or plead to the déclaration or 
oomplatat of the plaintiS." It is the settled law and praotice of the 
United States circuit courts that an extension of time to answer 
by order of court, whether made on stipulation or not, extends the 
time for remoral. Rycroft v. Green, 49 Fed. 177; Phénix Ins. Co. 
V. Oharleston Bridge Co., 13 0. C. A. 58, 65 Fed. 628; Price v. 
Eailroad Co., 65 Fed. 825; Garrard v. Silver Peak Mines, 76 Fed. 
1, and authorities there cited. This point is oonceded by the plain- 
tlfl; but his contention is that a mère stipulation of counsel, with- 
out any order of the court, is insufflcient to extend the time for a 
removal, and cites authorities in support of this proposition. Mar- 
tin V. Carter, 48 Fed. 596; Schipper v. Cordage Oo., 72 Fed. 803. 
But the question dépends solely upon what "is required by the laws 
of the state or the rule of the state court in which such suit is 
brought." This court must be govemed in its décision upon this 
point by the laws and rules of the court of the state of Nevada. By 
the laws of this state the suprême court is authorized to "make rules 
not inconsistemt with the constitution and laws of the state for its 
own government and the government of the district courts." Gen. 
St. Nev. § 3612. In pursuance of that authority the suprême court 
adopted certain rules for the government of the district courts, 
among others that no agreement or stipulation of counsel should be 
regarded "unless the same shall be entered in the minutes in the 
form of an order by consent or unless the same shall be in writing 
subscribed by the party against whom the same shall be alleged or 
by his attorney or counsel." Rule 27, 20 Nev. 28, and 24 Pac. xi. 
In Haley v. Bank, 20 Nev. 410, 22 Pac. 1098, the court held that 
such rules were intended to be supplemental to the provisions of 
the statute as rules for the government of ail proceedings in the 
district court, and that they should hâve the same force and effect 
as if they were incorporated in the statutory provisions of the state. 
No default could hâve been entered in the state court. The time 
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for défendants to plead had not expired. The pétition for removal 
was flled in time. People's Bank v. Aetna Ins. Co., 53 Fed. 161. 

5. The next and last point to be considered ia in relation to the 
résidence of L. E. Hanchett. It is at least a debatable question 
whether the plaintifE is in a position to urge this ground of his 
motion. It is presented to the court upon an afQdavit of plaintiff's 
counsel, based upon information and belief, that L. E. Hanchett was 
at the time stated, and for ten months prior thereto had been, a rés- 
ident of Silver Peak, in Esmeralda county, Nev. If this affidavit 
is entitled to considération, then it would, in justice to the défend- 
ants, be the duty of this court to also consider the ex parte affi- 
davit of the défendant that he was only temporarily residing in 
Silver Peak, to attend to the business in which his father was in- 
terested; that his father had been detained in New York, and that 
affîant had been compelled to remain until his father's return; that 
he has always claimed his résidence to be in Sacramento, Cal. ; that 
at the time of leaving Sacramento he was in the employ of the South- 
ern Pacific Company, and that he then obtained leave of absence, 
which permitted him to return to his position ; and that, as soon as 
his father returns from New York, it is, and always has been, his in- 
tention so to do. This is supplemented by the afQdavit of two other 
persons, who confirm the defendant's statement. Considering, for 
the pui'poses of this case, that this question has been properly pre- 
sented, I am of opinion that a défendant who is a citizen and rési- 
dent of another state from that of the plaintifï is entitled, under the 
act of 1887-88 to remove a suit brought against him in the state 
court, although, at the time the suit was commenced and pétition 
for removal flled. Le was temporarily residing in the state where the 
suit was brought. Eivers v. Bradley, 53 Fed. 305; Brisenden v. 
Chamberlain, 53 Fed. 307. 

Motion to remand denied. 



PIEEOE V. MOLLIKEN. 

(Circuit Court, N. D. Callfornia. January 18, 1897.) 

Jtjrisdiction op Fbbekal Coukts — Fédéral, Question — Ejectment — Validitt o» 
Land Patent. 

A complaint, in an action of e.iectment, alleging tliat tlie plaintifE claims title 
to land exceeding ?2,000 in value, under a patent issued by the United States, 
and that tlie défendants deny the validity of such patent, or that it conreyed 
any title in or to the lands, is sufficient to show that the suit is one arising 
under the constitution or laws of the United States, and to give the fédéral 
courts jurisdiction. 

Action in Ejectment. Demurrer. 

Eeddy, Campbell & Metson, for plaintiff. 
Henry F. Crâne and Philip Teare, for défendant. 

MOEKOW, District Judge. This is an action in ejectment, to re- 
cover a tract of land in Contra Costa county, Cal. The complaint al- 
lèges, among other things, that the value of said tract of land exceeds 
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the sum of $2,000, and that the matter in dispute in this action, 
exclusive of interest and costs, exceeds the sum of |2,000; "that the 
title of the plaintiff to ail of said tract of land, and his right to the 
possession thereof, accrued to and vested in him under and by virtue 
of a patent therefor which was duly and regularly issued to his 
grantor by the United States on or about the 28th day of February, 
A. D. 1893, under and in pursuance of the provisions of the statutes 
of the United States, and that said défendants deny the validity of 
said patent, and deny that it conveyed or conveys to the plaintiff or 
his grantor any estate, right, title, or interest in or to said lands, or 
in or to any part thereof." The demurrer raises the sufflciency of 
this allégation on the ground "that the complaint does not show that 
the construction of any constitutional provision, or of any spécifie 
fédéral law, or act of congress, is involved in said action." The act 
of March 3, 1875 (18 Stat. 470), provided "that the circuit courts of 
the United States shall hâve original cognizance, concurrent with 
the courts of the several states, of ail suits of a civil nature at com- 
mon law or in equity, where the matter in dispute exceeds, exclusive 
of costs, the sum or value of five hundred dollars, and arising under 
the constitution or laws of the United States. * * *" The act 
of March 3, 1887, as corrected by the act of August 13, 1888 (25 Stat. 
434), re-enacted the foregoing provision, but limited the jurisdiction, 
in the amount involved, to cases "where the matter in dispute ex- 
ceeds, exclusive of interest and costs, the sum or value of two 
thousand dollars." The jurisdiction of the circuit court has been 
sustained in cases in which the plaintiff's statement of his cause 
showed that he relied on some right under the constitution or laws of 
the United States. Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 
289; Kansas Pac. E. Co. v. Atchison, T. & S. F. R. Co., 112 U. S. 414, 
5 Sup. Ct. 208; New Orléans v. Houston, 119 U. S. 265, 7 Sup. Gt. 
198; Bachrack v. Norton, 132 U. S. 337, 10 Sup. Ct. 106. In Cooke 
V. Avery, 147 U. S. 375, 13 Sup. Ct. 340, the action was trespass to 
try title to a tract of land. The plaintiff claimed title under an 
exécution sale upon a judgment record in the circuit court of the 
United States for the Northern district of Texas. The plaintiff al- 
leged in his pétition that, by reason of certain laws of the United 
States, and rules of the circuit court of the United States for the 
Northern district of Texas, which were specifically referred to, the 
judgment was a lien upon the property from the date of its rendition, 
or became such on the date the abstract thereof was recorded, and 
continued to be a lien up to the date of the sale by the marshal, by 
reason whereof plaintiff had a superior title, but that the défendants 
denied that the judgment was ever a valid lien on the property 
under said laws and rules, and that this constituted the controUing 
question in the case, upon the correct décision of which plaintiiFs 
title depended. The suprême court held that the disposition of this 
issue depended upon the laws of the United States and the rules of 
the circuit court, and their construction and application were di- 
rectly involved, and that the jurisdiction resting on the subject- 
matter was properly invoked. In Hills v. Homton, 4 Sawy. 195, 
Fed. Cas. No, 6,508, this court held that where, in an action, the title 
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to land in controversy, held under patents issued upon confirmed 
Mexican grants, dépends upon a controverted construction of the 
patents, the circuit court bas jurisdiction. In Priend v. Wise, thé 
action was ejectment, commenced in this court in 1882 to recorer 
possession of certain lands in San Joaquin and Calareras counties, 
in tliis State. The eomplaint aJleged that.plaintiff's title arose under 
the constitution and laws of the United States; that plaintiff derived 
his title from a patent of the United States, and the défendants de- 
nied the validity of such patent. The défendant demurred on the 
j^round that the court had no jurisdiction of the subject-matter set 
forth in the eomplaint, or of the persons of the défendants. The 
court (Judge Sawyer) overruled the demurrer, and, while no opinion 
was filed, the case went to triai, and resulted in a judgment in favor 
of the plaintiff, from which an appeal was taken to the suprême 
court of the United States, and the j^ldgment was there aflSrmed. 
111 U. S. 797, 4 Sup. et. 695, and 127 U. S. 457, 8 Sup. Ct. 1177. 
From this record, it must be presumed that the suprême court de- 
termined that the allégations of the eomplaint as to jurisdiction 
were suffi cient. 

It is contended bv counsel for défendant that because the court, 
in Tennessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 
654, said that the "suggestion of one party that the other will or 
may set up a claim under the constitution or laws of the United 
States does not make the suit one arising under that constitution 
or those laws," it follows that the allégation in the eomplaint in this 
case that the "défendants deny the validity of said patent, and deny 
that it conveyed or conveys to the plaintiff or his grantor any estate, 
right, title, or interest in or to said lands, or in or to any part 
thereof," is insufficient to show jurisdiction. If this was the only 
allégation showing that the détermination of the suit dépends upon 
some question of a fédéral nature, the demurrer would be well 
founded. In the case cited there was no such allégation, but the 
eomplaint in this case shows further that by virtue of the patent 
the plaintiff asserts a right under the laws of the United States: 
and this is precisely what the suprême court determined, in the 
case referred to, the eomplaint or déclaration should show, to sus- 
tain the jurisdiction of the circuit court. The demurrer is oyer- 
ruled. 



CENTRAL TRUST CO. OF NEW YORK t. BENEDIOT et aL 

(Circuit Court of Appeals, Eighth Circuit. January 25, 1897.) 

No. 797. 

jDBISniCTIOS' OV FEDERAI, COURTS— ClTIZESSHIP OF PARTIES— INTERVENTIONS IN FORE- 

ci-oscKE Reoeivership Cases. 

On July 1, 1885, the G. R. Co. made a fîrst mortgage to the C. Trust Co., 
a New York corporation, and a second mortgage to B. and others, who were 
citizens of New York. Subsequently, on the same day, the G. R. Co. entered 
into a trafEc agreement with the tJ. P. Ry. Co., by which it was provided that 
the G. R. Co. should be opéra ted by the U. P. Ry. Co., and also that certain 



CENTRAL TRUST CO. V. BENEMCT. 199 

cash in the treasury of the G. B. Co. and the proceeds of a part of the first 
mortgage bonds should be deposited with the O. Trust Co., to be expended, 
nnder the joint direction of the président of the U. P. Co. and the trustées of 
the second mortgage of the G. R. Co., in improving that company's road. The 
money was deposited, and a part of it spent, leaving a balance in the hands 
of the C. Trust Co. Thereafter A. and others, stockholders of the Û. P. Co., 
brought suit against it, alleging its insolrency, and praying the court to set- 
tie ail controversies between it and its creditors and leased lines, to marshal 
its assets, and liquida te its aft'airs. The G. B. Co. and other leased lines of 
the U. P. Co. were made parties, and its mortgages were set out in the bill. 
Beceivers of the U. P. Co. and its leased lines were appointed under the bill. 
The C. Trust Co. then brought suit for the foreclosure of the first mortgage 
on the G. B. Co., and the sa me receivers Tv-ere appointed in this suit. The 
trustées of the second mortgage of the G. B. Co. filed an intervening pétition 
in the same courts in which both the suit of A. and others against the U. P. 
Oo. and the C. Trust Oo.'s suit against the G. E. Co. were pending, asking 
an allowance out of the balance of the fund in the hands of the O. Trust Co., 
as compensation for their services in supervising the disbursement of the fund. 
The C. Trust Co. answered the pétition, objecting to the jurisdiction of the 
court, and also claiming a lien on the fund for its own services. A master re- 
ported that the trustées were entitled to the whole balance of the fund as 
compensation. Beld, that notwithstanding the C. Trust Co. and the trustées 
were citizens of the same state, since the making of an order granting the 
trustées compensation out of the fund was properly incident to the granting 
of fuU relief in the suit of A. and others against the U. P. Co., and since the 
C. Trust Co. was a mère depositary of the fund, and had no valid claim of its 
own against it, the court had jurisdiction to make such order for compensating 
the trustées out of the fund. 

Appeal from the Circuit Court of the United States for the Dis 
trict of Nebraska. 

This was an intervening pétition filed by the appellees, James H. Benedict, Isaac 
H. Bromley, and F. K. Pendleton, in the circuit courts of the United States for 
the districts of Nebraska, Kansas, and the Western district of Missouri, which 
was subeequently heard and determined in the district of Nebraslia. The contro- 
versy arose out of the following facts, concerning which there is no substantial 
dispute: 

On July 1, 1885, the St. Joseph & Grand Island Bailroad Company, a corpora- 
tion of the State of Kansas, made its iirst mortgage to the Central Trust Company 
of New York, the appellant herein, as trustée, to secure an issue of bonds to the 
amount of $7,000,000. At the same time, it made its second mortgage to the ap- 
pellees, James H. Benedict, Isaac H. Bromley, and Frank K. Pendleton, as 
trustées, to secure an issue of $1,679,000 second mortgage bonds. On July 1, 1885, 
the St. Joseph & Grand Island Bailroad Company entered into au agreement 
with the Union Pacific Bailway Company, dated on that day, known as the "Traf- 
fie Agreement." By that agreement, it was, in substance, provided that the rail- 
road of the St. Joseph & Grand Island Company should be operated by the Union 
Pacific Bailway Company, and that the earnings of the business should be divided 
between the two companies on a basis which was specified in the agreement. 
Said agreement contained, among other things, the following provision: "And 
it is hereby further mutually agreed by and between the parties hereto that 
whereas, the said party of the first part (the St. Joseph & Grand Island Bailroad 
Company) now has the sum of about two hundred and eighty-five thousand 
($285,000) dollars in cash in the treasury, and that a certain number of first mort- 
gage bonds, to wit, the amount of about four hundred thousand ($400,000) dol- 
lars, hâve been reserved for improvements, it being the intention that the s;ime 
shall be sold, and the proceeds, together with the sum of two hundred and eighty- 
five thousand ($285,000) dollars, now on hand as above mentioned, shall be used 
and applied to the making of improvements, the purchase of steel rails, rolling 
stock, etc., for the railroad of said party of the first part: Now, then, it is hereby 
agreed that the said fund, amounting to about seven hundred thousand ($700,000,i 
dollars, as aforesaid, shall be deposited in the Central Trust Company of the City 
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ot New York, to be used and expended for the purposes above mentioned, under 
the joint order of the président of the Union Pacific Eailway Company, party of 
the second part, and a majority of the trustées mentioned in the second mortgage 
of the party of the first part above referred to." Under the foregoing provision 
of said agreement, moneys amounting in ail to $1,060,992.69 came into the pos- 
session of the Central Trust Company of New York, out of which there was drawn 
the sum of $1,048,087.39, leaving a balance in the hands of the trust Company at 
the time of the filing of the pétition amounting to $12,905.30. On October 9, 1893, 
Oliver Ames, 2d, and others, filed their bill of complaint in equity in the circuit 
court of the United States for the district of Nebraska, against the Union Pacific 
Kailway Company and others, including the St. Joseph & Grand Island Railroad 
Company, alleging the insolvency of the Union Pacific Company, setting fortli 
the nature of the liens upon and the claims against its property, and praying that 
the court would administer the trust fund, marshal the assets, ascertain the liens 
and priorities, appoint receivers to préserve the property as a System, and enforce 
the rights and equities of the complainants and ail the stockholders and creditors 
of the Union Pacific Railway Company. Neither the Central Trust Company of 
New York, nor the appellees herein, Benedict, Bromley, and Pendleton, as trus- 
tées, were made parties to the bill. It was alleged in the bill, among other things, 
that the Union Pacific Railway Company owned $2,301,500 of the capital stock 
of the St. Joseph & Grand Island Railroad Company out of a total issue of $4,- 
551,100, and that the railroad of the last-mentioned company was incumbered by 
the two mortgages hereinbefore described. Under this bill, S. H. H. Clark, Oliver 
W. Mink, E. BUery Andersen, John W. Doane, and Frederick R. Coudert were 
appointed receivers. On December 29, 1894, the Central Trust Company of New 
York, as trustée under the first mortgage of the St. Joseph & Grand Island Rail- 
road Company, filed its bill of complaint for the foreclosure of said first mortgage 
against the mortgagor company, the Union Pacific Railway Company, and against 
Benedict, Bromley, and Pendleton, trustées in the second mortgage. On August 
27, 1895, an order was made in that suit appointing the same persons receivers of 
the mortgaged property, who had been theretof ore appointed under the bill filed by 
Oliver Ames, 2d, and others. 

Prior to the entry of the last-mentioned order, and on August 6, 1895, Messrs. 
Benedict, Bromley, and Pendleton, trustées of the second mortgage of the St. 
Joseph & Grand Island Railroad Company, filed in the three courts in which the 
Central Trust Company'» bill of foreclosure was pending, namely, in the circuit 
courts of the United States for the districts of Nebraska, Kansas, and the Western 
district of Missouri, their intervening pétition to be allowed compensation for 
their services in supervising the disbursement of the fund that had been deposited 
with the Central Trust Company, in manner aforesaid, under the provisions ot 
the aforesaid trafflc agreement. They demanded, in substance, that the entire fund 
remaining in the hands of the Central Trust Company, to wit, $12,905.30, be paid 
to them as compensation for their services. Upon this pétition, the circuit court 
made an order, referring the pétition and the answers thereto to the Honorable 
W. D. Cornish, who had been theretofore appointed as spécial master in the afore- 
said cases, and directed that copies of the pétition and order be served upon the 
Central Trust Company, as trustée under the first mortgage made by the St. Joseph 
& Grand Island Railroad Company. The Central Trust Company filed an an- 
swer, in which, among other things, it averred that the said intervening pétition 
which had been filed "shows upon its face that this oourt bas no jurisdiction to 
entertain the same." By the answer in question, the Central Trust Company also 
put in issue the extent and value of the alleged services that had been rendered 
by the interveners. It f urther alleged, at the conclusion of its answer, that it had 
a lien upon said balance in its hands for the amount of its reasonable compensa- 
tion for its services in connection therewith, and for its axpenses in respect there- 
to. The spécial master, to whom the case was referred, subsequently made his 
report, in which he found, in substance, that the fund ujexpended was the prop- 
erty of the St. Joseph & Grand Island Railroad Company, sub.iect to the provi- 
sions of the trafflc agreement of July 1, 1885; that the re<eivers appointed in the 
above-mentioned suits had ne ver taken actual possession of the fimd; and that the 
petitioners were entitled to the whole fund, as compensation for their services. 
The Central Trust Company excepted to this report. The exceptions were over- 
ruled; the report of the master was confirmed; and an crder was thereupon made 
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in accordànce wlth the recommendations of the master, directing that the fnnd In 
controversy be paid to the intervenerg, From the order so made, the trust Com- 
pany has appealed. 

Adrian H. Joline and Butler, Stillman & Hubbard, for appellant. 
F. K. Pendleton and Parrish & Pendleton, for appellees. 

Before CALDWELL and THAYEB, Circuit Judges. 

THAYER, Circuit Judge, after stating the facts as above, de- 
livered tlie opinion of the court. 

The principal question discussed by counsel in their briefs is 
whether the circuit court had jurisdiction to make the order from 
which the appeal was talien. In this behalf it is contended for the 
appellant that inasmuch as the circuit court could not hâve enter- 
tained a suit between the appellant and the appellees, both of them 
being citizens of the state of New York, and inasmuch as it had not 
acquired possession of the f und in controversy, either actual or con- 
structive, it had no power to make the order appealed from, and the 
same is void.. It may be conceded that the jurisdictional point VFOuld 
hâve great weight if the order made by the circuit court was not 
properly incident to the granting of full and complète relief in the 
suit of Ames et al. against the Union Pacific Eailway Company 
et al., which is referred to in the foregoing statement, and if it 
was true that the Central Trust Company had an interest in the 
fund in controversy, other than that of a mère depositary. But if 
the suit brought by Ames et al. against the Union Paciiic Eailway 
Company et al. was of such a nature as rendered it necessary or 
proper in that proceeding to adrainister upon the fund in con- 
troversy, and if, at the time the order was made, the trial court had 
before it ail the parties who had a proprietary interest in the fund, 
and authority to control the disbursement of the same, then we 
do not see that the validity of the order can be successfully chal- 
lenged. It admits of no doubt that the Central Trust Company 
(hereafter termed the "Trust Company") was a mère depositary of 
the fund. It held it at ail times as a banker, subject to the or- 
der of the président of the Union Pacific Railway Company and 
the appellees, or a majority of them, who were trustées in the sec- 
ond mortgage executed by the St. Joseph & Grand Island Railroad 
Company (hereafter termed the "Grand Island Company"). The trust 
Company had no proprietary interest in or lien upon the fund in 
quî^stion. The traflSc agreement named the trust company as the 
depositary of the fund, but it gave it no power of control over the 
same, other than the power to disburse it pursuant to orders and 
directions from time to time given by the président of the Union 
Pacific Railway Company and the trustées in the second mortgage. 
The master properly held and reported that the fund belonged to 
the Grand Island Company, and that the appellees and the président 
of the Union Pacific Railway Company, the latter acting in an 
officiai capacity, were trustées of the fund, having the sole power 
to disburse it for the purposes named in the trafiîc agreement. In 
no aspect of the case, so far as we can see, was the trust company 



202 78 FEDERAL REPORTER. 

given any authority to control thé expenditure of the fund, or to 
refuse, to pay drafts that might be drawn upon the fund by the 
trustées, wbo had been appointed to expend it. In a certain sensé, 
the trust company was a mère subagent of the trustées, whose or- 
ders, when drawn upon the fund, it was bound at ail times to 
honor. Such appear to hâve been the conditions under which the 
deposit with the trust company was made. 

Passing to the second inquiry above suggested, we think it is man- 
ifest that the suit of Ames et al. against the Union Pacific Railway 
Company et al. was of such a nature and contemplated such relief 
that the circuit court, by an order made in that case, could prop- 
erly dispose of the fund in controversy, especially after the ap- 
pellees, as trustées in the second mortgage, had made themselves 
parties to the proceeding. It was a suit brought by the stockhold- 
ers of an insolvent corporation to wind up the company on the 
ground of its insolvency, to adjust and settle ail controversies be- 
tween the Union Paciiic Raihvay Company and its creditors, and 
between that company and its leased lines, including the Grand 
Island Company, and, generally, to marshal ail the corporate rs- 
sets, and to liquidate the company's affairs. When the appellees, 
Messrs. Benedict, Bromley, and Pendleton, made themselves par- 
ties to the Ames suit, and asked for an allowance against the fund 
in controversy, we do not perceive that there was any lack of pow- 
er in the court to grant the relief prayed for, and to dispose of the 
fund. Ail parties who had a bénéficiai interest in the fund, or 
power to control its disbursement, to wit, the Union Pacific Rail- 
way Company, the Grand Island Company, and the trustées in its 
second mortgage, were then before the court, and, by virtue of this 
fact. the fund itself became subject to the orders of the court. 
Vermont & G. R. Co. v. Vermont Cent. R. Co., 46 Vt. 792; ChafEee 
V. Quidnick Co., 13 R. I. 442; Sercomb v. Catlin, 128 III. 556, 21 N. E. 
606; Langford v. Langford, 5 Law J. Ch. (N. S.) 60; Schindelholz v. 
Cullum, 12 U. S. App. 242, 249, 5 C. C. A. 293, and 55 Fed. 885; 
Gluck & B. Rec. p. 978. The resuit might be différent if the trust 
company showed any substantial right to the fund which it could 
interpose, as against the Union Pacific Railway Company and the 
trustées in the second mortgage of the Grand Island Company, for 
whose benefit the fund was created. But such is not the fact. 
This record fails to disclose any such right. Inasmuch as the trust 
company held the fund merely as a banker, it does not appear that 
there was any reasonable foundation for the allégation that the 
trust company had a lien upon the balance of the fund in its hands. 
The record shows that the trust company is simply a depositary 
of the fund, and that it holds it subject to the disposai of the par- 
ties last named. As against them and the Grand Island Company, 
the trust company can assert no adverse right. Moreover, occupy- 
ing such a position, the trust company is not concerned in the ques- 
tion whether the appellees were entitled to compensation for their 
services as trustées in supervising the expenditure of the fund, nor 
in the further question whether the compensation allowed to them 
by the trial court was excessive. Having no valid claim of its 
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own against thé f und, and being a mère debtor of the Grand Island 
Company, it is only concerned in the question whether the order 
made by the trial court will protect it from ail further claims on 
the part of those to whom the fund belongs. We hâve no doubt 
that the order made will afford it such protection. The order ap- 
pealed from is therefore afiSrmed. 



WISE T. NIXON et al. 

(Circuit Court, D. Nevada. January 25, 1897.) 

JuRisnioTio:; of FEnEKAi. Courts— Fedekal Questions. 

Tlie mère faet that, in the progress of the trial of a case, it may become 
necessary to construe the constitution or laws of the United States, does not 
give the fédéral courts jurisdiction of such case; but the décision must dépend 
on such construction, and this must appear by the complainant's statement 
of his own daim, irrespective of what the contention of the défendant may be. 
Wise V. Nixon, 76 Fed. 3, reaffirmed. 

D. S. Truman and Torreyson & Summerfield, for complainant. 
Robert M, Clarke, for respondents. 

HAWLEY, District Judge (orally). This is a suit in equity to 
quiet title to two certain tracts of sulphur mining land, of 160 
acres each, situate in Humboldt county, Nev. The complainant and 
respondents are résidents of the state of Nevada. The jurisdiction 
of this court is sought to be maintained upon the ground: 

"That this is a civil action arising under the laws of the United States." 

A demurrer to the original complaint was sustained, and leave 
given to complainant to amend. Wise v. Nixon, 76 Fed. 3. A de- 
murrer is interposed to the amended complaint upon the ground 
that: 

"It appears on the face of said complaint that said action is not one arising 
under the constitution or laws of the United States. Said actMn does not in 
any manner involve the construction of the constitution, or of said alleged, or 
any, law of the United States." 

The amended complaint présents substantially the same facts as 
were set forth in the original complaint. It is, however, more spé- 
cifie in its averments as to the contention of the respective parties 
relative to the proper construction to be given to the acts of con- 
gress which it is clalmed will be involved upon the trial of the 
case. The varions allégations on this point are argumentative in 
their character, and the conclusion of law is stated, as in the origi- 
nal complaint: 

"That the title of said property and the rights of the parties hereto dépend upon 
the construction of said above-mentioned acts and sections thereof, and the rights 
and title of your orator will be defeated by one of aaid constructions and sus- 
tained by the other proper claimed construction thereof." 

The only additional fact stated in the complaint is that: 

"It will be shown that said sulphur mining claims are not situated in any 
organized mining district in this state, and that said mines are contiguous to eadi 
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other, and that there îs no statute mining law in Nevada regulating the doing of 
assessment work on mines, either situated in, or net situated in, any organized 
mining district, or relative to the marking of boundariea of mining claims, or 
relocations of mines, or an the original location of mines, or at ail, by which any 
of the légal questions hère involved can be determined." 

The fonner opinion of tMs court, to which référence is made, 
is conclusive upon the point that this court bas no jurisdiction of 
the case. The complaint présents questions of fact, and not of law. 
In addition to authorities cited in former opinion, see Mining Co. 
V. Largey, 49 Fed. 289. The mère fact that, in the progress of 
the trial, it may beoome necessary to construe the mining laws of 
the United States, does not necessarily give this court jurisdic- 
tion. In Water Co. v. Keyes, 96 U. S. 199, 203, the court said: 

"A cause cannot be removed from a state court simply because, in the progress 
of the litigation, it may become necessary to give a construction to the constitu- 
tion or laws of the United States. The décision of the case must dépend upon 
that construction." 

The acts of 1887-88 with référence to the jurisdiction of the féd- 
éral courts are différent in several respects from the prior acts upon 
the same subject. The change was made, as has been frequently 
stated by the suprême court, "to contract the jurisdiction of the cir- 
cuit courts of the United States." Smith v. Lyon, 133 U. S. 315, 
320, 10 Sup. et. 303; In re Pennsylvania Co., 137 U. S. 451, 454, 
11 Sup. et. 141; Fisk v. Henarie, 142 U. S. 459, 467, 12 Sup. Ct. 207; 
Shaw V. Mining Co., 145 U. S. 444, 449, 12 Sup. Ct. 935; Martin's 
Adm'r v. Eailroad Co., 151 U, S. 673, 687, 14 Sup. Ct. 538; Ten- 
nessee V. Union & Planters' Bank, 152 U. S. 454, 462, 14 Sup. Ct. 
654. Under the acts of 1887-88, the circuit courts of the United 
States hâve no jurisdiction of a suit as one arising under the con- 
stitution, laws, or treaties of the United States, unless that appears 
by the complainant's statement of his own claim, irrespectiye of 
what the contention of the défendants may be. Even under the 
prior acts the question whether a party claimed a right under the 
constitution or laws of the United States was to be ascertained 
by the légal construction of his own allégations, and not by the 
effect attributed to those allégations by the adverse party. Eail- 
road Co. V. Mills, 113 U. S. 249, 257, 5 Sup. Ct. 456; Metcalf v. 
Watertown, 128 U. S. 586, 589, 9 Sup. Ct. 173; Mining Co. v. Turck, 
150 U. S. 138, 143, 14 Sup. Ct. 35. The same rule applies more cora- 
prehensively to the acts of 1887-88. In Tennessee v. Union & Plant- 
ers' Bank, 152 U. S. 454, 464, 14 Sup. Ct. 654, there were three dif- 
férent cases embraced in the décision. In two of them, to quote 
the laBguage of the court, "the only référence to the constitution 
or laws of the United States is the suggestion that the défendants 
will contend that the law of the state tmder which the plaintiffs 
claim is void, because in contravention of the constitution of the 
United States; and by the settled law of this court, as appears from 
the décisions above cited, a suggestion of one party that ihe other 
will or may set up a claim under the constitution or laws of the 
United States does not make the suit one arising under that consti- 
tution or those laws. • • * The resuit is that in the flrst ajid 
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second cases the decrees must be reversed at the cost of the plaintifls, 
and the cases remanded to the circuit court of the United States, 
with directions to dismiss the bills for want of jurisdiction." See, 
also, Florida v. Charlotte Harbor Phosphate Co., 20 G. 0. A. 538, 
74 Fed. 578, 581. It is manifest, upon the face of the complaint, 
that this court cannot take jurisdiction of this case without giving 
the efïect attributed to those allégations by the adverse party, which 
the récent décisions of the suprême court déclare cannot be doue. 
The demurrer is sustained and the bill dismissed, without préjudice 
to complainant's right to bring the action in the state court. 



FIDELITT INSURANCE, TRUST & SAFE-DEPOSIT CO. et al. t. 

DICKSON. 

(Circuit Court of Appeals, Seyenth Circuit. February 12, 1897.) 

No. 364. 

1. Appealable Deorees— Isterlocutokt Obdeks — Injdsction. 

The assembling of a prayer for an unnecessary injunction with a prayer 
for modification of a decree or order will not warrant a review of the decree 
or order, when a direct appeal therefrom is unauthorized by law. 
a. Sami:. 

Whether an appeal lies from an order dismissing, without préjudice, an 
application for an injunction, quœre. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

The Fidelity Insurance, Trust & Safe-Deposit Company, one of the appellants, 
on January 2, 1894, filed its bill in the circuit court of the United States for the 
Southern district of Illinois agaiust the Litchfield, CarroUton & Western Raili'oad 
Company for the foreclosure of a trust deed or mortgage upon its raiiway, issued 
to it as trustée to secure bonds to the amount of $516,000, charging default 
on July 1, 1893, in payment of interest, asserting the insolvency of the railroad 
Company, and asking for the appointment of a receiver. In compliance with the 
prayer of the bill, the court, on May 8, 1894, appointed 0. H. Bosworth receiver, 
who duly qualified and entered upon the discharge of his duties. On the 4th day 
of September, 1894, upon the pétition of the receiver, the trustée and the bond- 
holders appearing and not opposing, a decree was entered authorizing the issue 
of receiver's certificates to an amount not exceeding in the aggregate the sum 
of $125,000, which should be a first lien on the corpus of the mortgaged property, 
and entitled to priority of payment. The receiver was authorized to negotiate 
the certificates, or so many of them as should be necessary for the purposes 
authorized, at not less than 95 per cent, of their par value net to the receiver; 
and ont of the proceeds to apply $48,000 to the repair of the raiiway in the re- 
spects specified in the decree, $12,000 to the payment of unpaid taxes and wages, 
as specified, and $15,000 to the payment of obligations incurred or to be incurred 
by the receiver for other supplies, materials, repairs, and betterments iudis- 
pensably necessary. The decree limited the expenditure at that time to the 
sum of $75,000, reserving the right to authorize the issuance of the balance of 
the certificates of like date, and lien for the payment of other past-due claims 
for taxes, labor, and materials from time to time as the same should appear to 
be équitable. On February 4, 1896, upon the application of certain bondholders, 
other bondholders and the complainant appearing, the cause was ordered to be 
speeded, and, it appearing to the court that the physical condition of the prop- 
erty and raiiway was bad, and that no provision had been made by the bond- 
holders for funds wherewith to repair the road, and that the receiver had been 
nnable to naarket the certificates theretofore authorized at the priée designated 
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in the decree of September 4, 1894, it was dirocted that tlie receiver haye leave 
in his discrétion to sell the receiver's certificates so autliorized at not less than 
90 per cent of their par value, and also to apply ail surplus earnings of the road 
above current operating expenses to necessary repairs and betterments. The 
receiver disposed of Ç28,000 in amount of thèse certificates, and on the 28th of 
Aprll, 1896, reported to the court his inability to sell any more of them, and 
suggested his résignation if one could be found who would be able to dispose 
of the unsold certificates. Thereupon the court appointed Joseph Dickson, the 
appellee, receiver of the road. This, it is said, was donc upon the suggestion of 
one Nelson that he would purchase the remaining $97,000 of certificates at 90 
iser cent, of their face value in the event of the appointment of Mr. Dickson. 
This appointment was made, it is said, agaînst the protest of the bondholders, 
the stockholders, and the principal creditors of the road. Tlie district judge, 
vrho, in the absence of the circuit judges, had made ail thèse decrees, was absent 
from his district from and after May 8, 1896, and until after the entry of the 
decree or order of May 25, 1896, hereinafter mentioned, and from which the 
présent appeal is taken. On the 23d day of May, 1896, the railroad company 
and the trustée, the appellants, filed their several pétitions in the court below 
setting forth the history of the suit; charging certain facts tending to show that 
Mr. Dickson, as receiver, would represent conflicting interests, and was, there- 
fore, not a proper person to hold the position; that the railway had been put in 
a fairly safe and opéra tive condition; and that, as a decree of sale was to be 
expected at an early date, there was no immédiate necessity for the issuance 
of further certificates under the order of September 4, 1894; and praying, in 
substance, that the order of April 28, 1896, appointing Joseph Dickson as receiver 
of the railroad, may be vacated and set asîde, and that the order authorizing 
the issuance of receiver's certificates should be vacated or modified so as to 
prohibit the further issuance of receiver's certificates thereunder; and also pray- 
ing that Dickson might be enjoined and restrained from receiving, taking, or 
managing the railroad, that Bosworth and Dickson might be enjoined and 
restrained from selling the receiver's certificates, and that Nelson, who had 
proposcd to purchase the certificates, might be enjoined and restrained from 
purchasing the same, or any part thereof. This pétition came on to be heard 
on the 25th day of May, 1890, before one of the circuit judges in the absence of 
the district judge, and the foUowing order was thereupon entered: "On this 
day came on to be heard the pétition filed herein on May 23, 1896, by said défend- 
ant, and, after hearing on the pétition and argument of counsel, the court ordered 
that said pétition be dismissed without préjudice." From that decree or ortler 
the railroad company and the trustée, complainant, appealed to this court. 

Bluford Wilson, for appellants. 
William Burry, for appellee. 

Before WOODS and JENKINS, Circuit Judges. 

JENKESTS, Circuit Judge, after this statement of the facts, deliv- 
ered the opinion of the court. 

This appeal cannot be sustained. If it be assumed that the ac- 
tion of the circuit court, in appointing a receiver, or in the issuance 
of receiver's certificates, can, under any circumstances, be reviewed 
in this court, it is sufflcient to say that the decrees or orders in that 
respect are not appealed from. The appellants, apparently con- 
cluding that such decrees or orders could directly be brought hère 
for review only by appeal from the final decree in the foreclosure 
suit, seek by indirection to obtain their review by rhoving to va- 
cate or modify them, coupling with their demand in that regard a 
prayer that the receiver sought to be removed from office might 
be restrained from continuing the management of the railway, and 
that he and the former receiver might be restrained from selling 
the receiver's certificates; and that Nelson, the proposing pur- 
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chaser, who was not, and was not sought to be, made a party to 
the suit, should be restrained from purchasing them. It is said 
that because such an injunction was asked and denied, although 
without préjudice, the decrees or orders are now before us for re- 
view by virtue of the statute allowing an appeal from an order 
denying an interlocutory injunction. If the decrees or orders in 
question had been vacated or modified as desired, no injunction 
would hâve been necessary. The removal of the receiver would 
hâve taken from him ail authority in the management of the rail- 
road. The modification of the order for the issuance of the re- 
ceiver's certificates, limiting the issuing of them to those already 
marlceted, would withdraw from the receiver ail power to issue, 
and, if issued in défiance of the modifying order, the certificates 
would be inoperative to create any incumbrance upon the mort- 
gaged estate or its revenues. Besides this, there was no suggestion 
in the pétition that either Bosworth, who had resigned as receiver, 
and whose résignation had been accepted, or Dickson, the présent 
receiver, had ever threatened or proposed to issue certificates other- 
wise than as directed by the court. It was also quite unnecessary 
and unwarranted to enjoin one not a party to the suit, and not 
sought to be made a party, from purchasing certificates which, 
if uuauthorized by the court, would be but so much waste paper, 
so far as the mortgaged estate is concerned. The prayer for an 
injunction was not germane, is manifestly prétentions merely, and 
injected iuto the prayer of the pétition without an allégation to 
sustain it, for the purpose, in case the decrees or orders should 
not be vacated or modified as desired, of seeking a review hère of 
the decrees or orders from which no direct appeal will lie. The 
assembling of a prayer for an unnecessary injunction with a prayer 
for modification of a decree or order will not warrant a review of 
the decree or order when a direct appeal therefrom is unauthorized 
by law, even if we assume that an appeal from an order dismissing 
without préjudice an application for an injunction will lie. It is 
undoubtedly true that in gênerai a decree dismissing a bill without 
préjudice is not appealable, and this because a decree is not final 
for the purposes of an appeal unless it terminâtes the litigation be- 
tween the parties upon the merits (St. Louis, I. M. & S. E. Co. v. 
Southern Exp. Co., 108 U. S. 24, 2 Sup. Ct. 6), and it can scarcely be 
truthfully said that a decree dismissing an appeal without préju- 
dice purports to pass upon the merits of the bill. Whether, under 
the statute authorizing an appeal to the circuit courts of appeals 
from an order denying an interlocutory injunction, an order deny- 
ing without préjudice an application for such writ of injunction 
would be appealable, we do not now décide. The appeal will be 
dismissed. 
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MBRRILIi T. NATIONAL BANK OF JACKSONVIIiLH, 

(Circuit Court ot Appeals, Fifth Circuit December 8, 1896.) 

No. 542. 

APPEAL— DlSMISSAL— DeOREE ttNBBB MANDATE. 

An appeal, taken to the circuit court of appeals from a decree of the circuit 
court entered in accordanee with tlie mandate of the former court upon a pre- 
vious appeal, will be dismissed, even though an appeal lie to the suprême court 
from the décision of the circuit court of appeals. 

Appeal from the Circuit Court of tàe United States for the 
Southern District of Florida. 

Duncan U. Fletcher, for appellant, 
John C. Cooper, for appellee. 

Before FARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

PAEDEE, Circuit Judge. This case was before this court at the 
last term, and was then heard and determined upon its merits. 21 
C. C. A. 282, 75 Fed. 148. In the decree then rendered we reversed 
the former decree of the circuit court, and remanded the cause, with 
instructions to enter a decree in accordanee with the views expressed 
in the opinion of the court, in which opinion the decree to be en- 
tered was specifically outlined and determined. On entering the 
mandate in the circuit court a decree in exact accordanee with our 
mandate was entered, whereupon T. B. Merrill, receiver, sued ont 
the présent appeal. 

The appellee has moved to dismiss the appeal, on the ground that 
no appeal lies from a decree entered in the circuit court in accord- 
anee with the mandate of this court; and this motion should be 
granted. In Stewart v. Salamon, 97 U. S. 361, it was expressly de- 
cided that an appeal from the decree which the circuit court passed 
in accordanee with the mandate of the suprême court upon a pré- 
viens appeal will, upon the motion of the appellee, be dismissed, 
with costs. In Humphrey v. Baker, 103 U. S. 736, the précise ques- 
tion was again decided, and in the same way. Stewart v. Salamon, 
supra, has been continuously approved. Mackall v. Richards, 116 
U. S. 45, 6 Sup. et. 334; Gaines t. Rugg, 148 U. S. 228, 242, 13 Sup. 
et. 611; Railway Co. v. Anderson, 149 Ù. S. 237, 242, 13 Sup. Ct. 843; 
Smelting Co. v. Billings, 150 U. S. 31, 37, 14 Sup. Ct. 4; In re Sanford 
Pork & Tool Co., 160 U. S. 247, 259, 18 Sup. Ct. 291. 

In opposition to the motion to dismiss it is urged that, under the 
act entitle^l "An act to establish circuit courts of appeals, and to de- 
fine and regulate in certain cases the jurisdiction of the courts of 
the United States, and for other purposes," approved March 3, 1891, 
an appeal lies to the suprême court of the United States from the 
décision of this court, and therefore the présent appeal should be 
heard. If we concède that such appeal lies, we see in it no reason 
to varj from the uniform practîce established by the suprême court 
in regard to second appeals in the same case. 

The appeal is dismissed. 
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FARMEES' LOAN & TRUST CO. et al. t. McCLURB, 
(Circuit Court of Appeals, Eighth Circuit. January 25, 1897.) 

No. 785. 

Affeal — Review— Soltcitor's Compensation is Foreclosdhe Prooeedings. 

When a question of the value of the services of a soliciter, rendered in a 
Buit for the foreclosure of a mortgage, bas been decided, upon conflicting évi- 
dence, bj the court in which the suit Is pending, and which is familiar with 
the proceedings therein and the amount of services rendered, such décision will 
not be disturbed by an appellate court, in the absence of an obvions error of 
law, or a serious and important mistake in the considération of the évidence. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

J. G. Taylor (J. M. Taylor, Herbert B. Tumer, David McClure, and 
Louis B. Bolston were with him on the brief), for appellant. 
John McClure, for appellee. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

SANBOEN, Circuit Judge. This is an appeal from an interlocu- 
tory decree, which granted an interTening pétition of John McClure, 
the appellee, for compensation for services and expenses as solicitor 
for the complainant in a suit to foreclose a railway mortgage. Prior 
to July 30, 1895, the holders of a large majority of the bonds secured 
by the mortgage made on August 2, 1892, by the Pine Bluff & Eastern 
Railroad Company to the Farmers' Loan & Trust Company, as trustée 
for the bondholders, oonsulted the appellee, John McClure, an attor- 
ney résident at Little Eock, in the state of Arkansas, regarding the 
foreclosure of this mortgage. They were anxious to hâve it f oreclosed, 
and attempted to persuade the Parmers' Loan & Trust Company to 
employ McClure as its solicitor to conduct the foreclosure proceed- 
ings. The estate of Amos C. Barstow, which held a majority of thèse 
bonds, advanced to McClure the sum of $500 on account of his ex- 
penses and services, and he prepared a bill for the foreclosure of the 
mortgage upon the property of the railroad company. On July 30, 
1895, the résident attomeys of the Farmers' Loan & Trust Company 
authorized him by telegraph to file the bill for the foreclosure of the 
mortgage upon the tenus contained in a letter which followed the 
telegram. McClure filed the bill, but, when the letter was received, 
was unwilling to proceed with the litigation on the terms it disclosed. 
Before its receipt he had given notice of a motion for the appoint- 
ment of a receiver of the property of the railroad company. Ai ter 
some correspondence between him and the attomeys for the trust 
company, he made a motion in the circuit court on August 19, 1895, 
for leave to withdraw from the case as a solicitor, because of différ- 
ences arising between himself and the solicitors of the trust com- 
pany, and the court took his application under advisement, and or- 
dered him to continue to discharge his functions as a solicitor in 
the cause until the further order of the court. On October 12, 1895, 
he renewed his motion for leave to withdraw from the case, and the 
court granted it. On October 19, 1895, he flled an intervening peti- 
78 F.— 14 
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tion in the case, and asked for an allowance of |2,500 for services, 
and that the sum of |500, which. had been advanced to him for serv- 
ices and expenses therein by the estate of Amos C. Barstow, sbould 
be allowed, and repaid to that estate. Th.e trust company answered 
the pétition, testimony was taken, and upon a final hearing the court 
below decreed that McClure &houId recover of the Pine Bluff & 
Eastern Eailroad Company $2,500 for his services; that the estate 
of Amos C. Barstow should recover $250, with interest; that thèse 
amounts were entitled to be secured by a lien upon the mortgaged 
property superior to that of the mortgage debt, and that they should 
be paid out of the proeeeds of the sale of the property before that 
debt. The trust company and the railroad company hâve appealed 
from this decree. 

The only question in this case is as to the amount which should 
hâve been allowed by the court below for the expenses and services 
of the appellee, as solidtor for the complainant, for preparing and 
filing the bill of foreclosure and conducting the subséquent proceed- 
ings in the suit until he was permitted to withdraw from it on Octo- 
ber 12, 1895. We say this is the only question, because the |2ôO 
allowed to the estate of Barstow is in reality but a part of the com- 
pensation for the expenses and services of McClure. Upon this 
question but two witnesses testified, — the appellee himself, and Mr. 
Hemingway, a witness called by the trust company. The testimony 
of the former fully sustains the finding and decree of the court. The 
testimony of the latter is that the value of his services was from 
$500 to |l,2o0. The court below was in a far better situation to dé- 
termine which of thèse witnesses correctly estimated the value of the 
services rendered by this soliciter than this court can possibly be. 
The judge who entered this decree below was familiar with the pro- 
ceedings in his own court, with the character of this litigation, with 
the oontroversies, if any, that had arisen in it, with the amount of 
services that had been rendered by each of the solicitors, and with 
every step that had been taken in the case. It is the settled rule of 
the fédéral courts that where the court below has considered con- 
flicting évidence, and made its flnding and decree thereon, they must 
be taken as presumptively correct; and, unless an obvious error has 
intervened in the application of the law, or some serioois or important 
mistake has been made in the considération of the évidence, the de- 
cree should be permitted to stand. Tilghman v. Procter, 125 U. S. 136, 
8 Sup. et. 894; Eamberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355; Fur- 
rer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821; Warren v. Burt, 12 
U. S. App. 591, 7 C. C. A. 105, and 58 Fed. 101; Plow Co. v. Carson, 36 
U. S. App. 456, 18 C. C. A. 606, and 72 Fed. 387. In view of this prin- 
ciple, and in considération of the great weight which ought to be 
given to the opinion of the trial court as to the value of the services 
of solicitors in cases pending before it, we are unwilling to disturb 
the decree in this case. Let it be afflnned, with costs. 
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TARMEKS' LOAN & TRUST CO. v. McCLURE. 

(Circuit Court of Appeals, Eiglitli Circuit. January 25, 1897.) 

No. 786. 

1. Parties to Appeals— Refcsal to Join. 

Ail parties to the record wiio appear to hâve an interest in a decree or order 
challenged by appeal must be given an opportunity to be heard on such appeal, 
but when it appears by the record that one of several parties jointly interested 
in a proceeding has Ijeen notified in writing to appear, and bas failed to do 
80, or, if appearing, has refused to join, or where it other-svise conelusiTely 
appears by the record that such a party has had knowledge of, and refused 
to join in an appeal, the appeal taken by another party alone may proceed 
•witiiout him. 

2. Allowanob of Appbal— Mistake. 

When the circuit court has made an order allowing an appeal on behalf of a 
party upon an erroneous appearance of counsel or under a mistake of fact, 
it may and should, upon learning the truth, vacate such order. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

J. G. Taylor, for appellant. 
John MeClure, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. On July 30, 1895, the Farmers' Loan 
& Trust Company, as trustée for the bondholders under a mort- 
gage made by the Stuttgart & Arkansas River Raiiroad Company 
on March 1, 1890, flled a bill in the circuit court for the Eastern 
district of Arkansas to foreclose that mortgage. The only défend- 
ant in that suit was the raiiroad company. On August 20, 1895, 
on the motion of the trust company, a receiver of the mortgaged 
property was appointed. On October 12, 1895, John McClure, the 
appellee, iiled a pétition of intervention in that suit, in which he 
prayed that an allowance of $2,500 might be made to him as com- 
pensation for services as attorney for the complainant in the suit, 
and that f 500 might be allowed to the estate of Amos C. Barstow. 
On January 7, 1896, the court decreed that the appellee should re- 
cover of the Stuttgart & Arkansas River Raiiroad Company $2,500 
and his costs, that the estate of Amos C. Barstow should recover 
|250 from the raiiroad company, that thèse amounts constituted 
liens secured upon the mortgaged property superior to the lien of 
the mortgage debt, that the receiver should issue certificates to 
thèse two creditors for the amounts so found to be due to them, and 
that he should ultimately pay the certificates out of the proceeds of 
the sale of the mortgaged property before he paid the mortgage 
debt. On February 1, 1896, J. M. & J. G. Taylor, as attorneys of the 
Farmers' Loan & Trust Company, and as attorneys of the Stuttgart 
& Arkansas River Raiiroad Company, prayed and were allowed 
an appeal to this court from this decree. On April 11, 1896, the 
circuit court made the f ollowing order : 

"Now on this day, a day of the October tertn, 1895, it being made to appear to 
the court that the défendant the Stuttgart & Arkansas River Raiiroad Company 



212 78 FEDERAL REPORTER. 

hath not prayed an appeal in this cause, and that said défendant never authorîzed 
J. M. & J. G. Taylor, as solicitors, to pray an appeal on its behalf, the order 
granting said appeal at tiie présent terni on tlie Ist day of February, 1896, is 
set aside, and held for naught, in so far as it grants an appeal to the Stuttgart & 
Arkansas Eiyer Eailroad Company." 

Upon this State of facts the appellee mored to dismiss the appeal 
in this case on the ground that the Stuttgart & Arkansas River Eail- 
road Company is interested in the niling and decree in issue, and 
is not before the court. The rule that ail the parties to the record 
who appear to hâve an interest in the decree or order challenged 
must be given an opportunity to be heard on an appeal f rom it 
is too well settled to warrant discussion. The reasons for the rule 
are stated in Masterson v. Herndon, 10 Wall. 416, and in Hardee v. 
Wilson, 146 U. S. 179, 181, 13 Sup. Ot. 39. Two of them are: (1) 
"That the successful party may be at liberty to proceed in the 
enforcement of his judgment or decree against the parties who do 
not désire to hâve it reviewed;" and (2) "that the appellate tribunal 
shall not be required to décide a second or third time the same 
question on the same record." The fact that a mortgagor, who is 
a party to a record in a suit to foreclose his raortgage, is inter- 
ested in every order or decree in such a suit which gives the claim 
of an intervener a priority over the mortgage, or a right to priority 
of payment out of the proceeds of the sale of the mortgaged prop- 
ertj', seems obvions, because such an order or decree necessarily 
increases by the amount so paid the deflciency for which the mort- 
gagor will remain personally liable àfter the sale of the property. 
This is clearly demonstrated in the opinion of Judge Shiras in 
Gray v. Havemeyer, 10 U. S. App. 456, 3 0. C. A. 497, and 53 Fed. 
174, 178, and in Davis v. Trust Co., 152 U. S. 595, 14 Sup. Ct. 693. 
The Stuttgart & Arkansas River Railroad Company is personally 
liable for the mortgage debt under the bonds and mortgage in this 
suit. If the property mortgaged does not realize at the sale the 
necessary amount to pay the mortgage debt, the railroad company 
will remain indebted for the deflciency, which will doubtless ulti- 
mately be evidenced by a judgment against it. If the interlocutory 
decree, which allows and gives priority over the mortgage debt to 
the claims of the appellee and of the estate of Amos C. Barstow, 
is afflrmed, the judgment against the railroad company for the 
deiiciency will be at least |2,750 more than it will be if that de- 
cree is reversed. But the Stuttgart & Arkansas River Railroad 
Company is not a party to the appeal before this court. The at- 
torneys who prayed an appeal on its behalf did so without author- 
ity, and the order of the court below, which set aside and vacated 
the order allowing the appeal on behalf of the Stuttgart & Ar- 
kansas River Railroad Company, dismissed that company from this 
proceeding. We hâve no doubt of the validity of that order. The 
power of the circuit court was ample to modify or vacate such an 
order when if had been induced by the erroneous appearance of 
counsel, and had been made by the court under a mistake of fact. 
When the truth came to the attention of the court, it was not 
only its province, but its duty, to correct the error, and make the 



FARMEES' LOAN & TEUST CO. V. m'cLUEE. 213 

order which ît would hâve made if it had known tlie facts. Fislier 
V. Simon, 32 U. S. App. 132, 14 C. C. A. 443, and 67 Fed. 387; Lin- 
coln Nat. Bank v. Perry, 32 U. S. App. 15, 14 C. C. A. 273, and 66 
Fed. 887; Ex parte Koberts, 15 Wall. 384. 

But the Farmers' Loan & Trust Company had the right to ap- 
peal from the interlocutory decree, even if the Stuttgart & Ar- 
kansas Eiver Eailroad Company was unwilling to do so. The old 
remedy in such a case was by summons and severance. Where one 
of the parties jointly interested in a cause of action or proceeding 
refused to participate in the assertion of the joint rights of the 
parties, it was the practice for the other party to issue a writ of 
summons, by which the former was brought before the court, and, 
if he still refused to proceed, an order or judgment of severance 
was made, so that the latter could proceed alone. The eiïect of 
this judgment of severance was to bar him who refused to proceed 
from subsequently prosecuting the same right in another action 
or proceeding. This remedy was applied to writs of error. Brooke, 
Abr. 238, tit. "Summons and Severance"; 2 Rolle, Abr. 488, same 
title; Archb. Prac. C. P. 232; Tidd, Prac. 129, 1136, 1169; Master- 
son V. Herndon, 10 Wall. 416. Mr. Justice Miller, in delivering the 
opinion of the suprême court in the latter case, declared that this 
remedy had fallen into disuse in modem practice, and was unfa- 
miliar to the profession. He said that the suprême court did not 
attach much importance to the technical mode of proceeding called 
"summons and severance," and that it would hold an appeal good 
if it appeared in any way by the record that the party who had 
refused to join in the appeal or writ of error had been notifled in 
writing to appear, and had failed to appear, or, if appearing, had 
refused to join. He said that there should be a written notice and 
due service, or the record should show his appearance and refusai, 
and that the court on that ground granted an appeal to the party 
who prayed for it as to his own interest. It is plain that this is 
the practice which has been adopted by the suprême court of the 
United States, and it obviously ought to prevail in this court. The 
purpose of a summons and severance was to.bar the party who re- 
fused to join or to take part in the appeal or writ of error from sub- 
sequently asserting his rights in another appeal or proceeding upon 
the same record. A notice to him to appear, and his refusai, or 
his refusai to proceed after he has appeared in the action, would 
undoubtedly be held by the suprême court, and must be by this 
court, to be a bar to subséquent proceedings on his behalf to as- 
sert the rights in which he is jointly interested. There was no for- 
mal notice to the Stuttgart & Arkansas River Railroad Company to 
appear in this case and take part in this appeal; but that railroad 
Company did appear, and moved to set aside the appeal which had 
been allowed on its behalf. The order which it thus obtained, 
showing, as it does, the appearance of the railroad company in 
the court below to set aside the allowance of its appeal, shows as 
conclusively its knowledge of the appeal, and its refusai to join in 
or proceed with it, as a formai notice and flat refusai to proceed 
could hâve done. For this reason we think the appeal ought not 
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to be dismissed, and the motion to dismiss is denied. Upon tke 
merits, the essential facts of this case are the same as in Farmers' 
Loan & Trust Co. v. McClure, 78 Fed. 209, and for the reasons stated 
in the opinion in that case, which is flled herewith, the decree be- 
low is alfirmed, with costs. 



DODSON y. FLETCHER. 

(Circuit Court of Appeals, Eighth Circuit. January 26, 1897.) 

No. 827. 

Appeal— Neobssart Parties— Citation akd Severajîce. 

Ail the parties to a suit or proceeding who appear from the record to hâve 
an interest in an order, judgment, or decree challenged in an appellate court 
must be given an opportunity to be heard there, before such court will proceed 
to a décision upon the merits of the case: and an appeal talîen by one party 
only, without citation to or appearance by another party interested in the de- 
cree, will be dismissed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

John Fletcher, for the motion. 
J. D. Cook, opposed. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. On March 7, 1896, the Wear & Boo- 
gher Dry-Goods Company, a judgment créditer of the Southwest- 
ern Arkansas & Indian Territory Railroad Company, lîled a bill in 
the circuit court for the Eastern district of Arkansas against the 
latter corporation for the appointment of a receiver of its prop- 
erty, and for authority to such receiver to proceed with the con- 
struction of its railroad. On March 27, 1896, John G. Fletcher, 
the trustée for the bondholders secured by a deed of trust made 
by the railroad company on April 10, 1894, filed an intervening 
pétition in this suit, in which he prayed that the trust deed might 
be foreclosed, and that the property of the railroad company might 
be sold, and its proceeds applied to the payment of thèse bonds. 
On April 13, 1896, T. M. Dodson, the appellant, flled his pétition 
in intervention in this suit, in which he alleged that on December 
4, 1895, he made a contract with the railroad company for the con- 
struction of its railroad by means of which he acquired a lien for 
$12,054, which was still due to him upon his contract; and prayed 
that his lien might be declared to be superior to that of ail the 
other parties in the suit. On April 30, 1896, Fletcher, the trustée 
for the bondholders, answered the pétition of Dodson, denied the 
existence of his lien, and prayed that the lien of the trust deed 
might be found to be superior to that of ail other parties to the suit. 
The question presented by the intervening pétition of the appel- 
lant was heard upon the merits by the court below, and an inter- 
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locutory decree was entered, to the effect that he had a valid claim 
agaiust the railroad company for |12,054.90, which should be paid 
out of the assets of the company as other daims of the same class 
were paid, but that he had no lien upon the property of that com- 
pany superior to the lien of the trustée, Fletcher. Prom this de- 
cree Dodson appealed, and caused a citation to be issued against 
John G. Fletcher alone. Fletcher moves to dismiss this appeal 
upon the ground that neither the railroad company nor the judg- 
ment creditor has been cited to the hearing of this case. The 
appellant meets this motion with a Toluntary appearance in this 
court of the railroad company and of the receiver who was ap- 
pointed by the court below in the main suit, but no citation has 
been served upon the judgment creditor, the Wear & Boogher Dry- 
Goods Company, nor has that company appeared in this court. 

AU the parties to a suit or proceeding who appear from the 
record to hâve an interest in the order, judgment, or decree chal- 
lenged in the appellate court must be given an opportunity to be 
heard there before that court will proceed to a décision upon the 
merits of the case. Masterson t. Herndon, 10 Wall. 416; Hardee 
V. Wilson, 146 U. S. 179, 181, 13 Sup. Ct. 39; Davis v. Trust Oo., 
152 U. S. 590, 14 Sup. Ct. 693; Gray v. Havemeyer, 10 U. S. App. 
456, 3 C. C. A. 497, and 53 Fed. 174, 178; Farmers' Loan & Trust 
Co. V. McClure (decided by this court January 25, 1897) 78 Fed. 
211. The reasons for this rule are that the successful party may 
be at liberty to enforce his judgment, decree, or order without 
delay against those parties who do not désire to hâve it reviewed, 
and that the appellate court may not be required to décide the 
same question more than once upon the same record. It is évi- 
dent in this case that the Wear & Boogher Dry-Goods Company 
lias a direct interest in the interlocutory decree which is hère chal- 
lenged. That decree, as it now stands, places the claim of the ap- 
pellant upon a par with that of the dry-goods company, and ad- 
judges that the two claims shall be paid pro rata from the pro- 
ceeds of the property of the railroad company after the lien of the 
trust deed has been satisfled. If this court should reverse this de- 
cree, and enter one to the effect that the appellant has a lien upon 
the property of the railroad company paramount to that of the 
tïustee for the bondholders, its effect would be to further post- 
pone the claim of the dry-goods company to the payment of $12,- 
054.90, which now stands upon an equality with it. The dry-goods 
company was therefore a necessary party to this appeal, and, as 
it had no notice of its hearing, the appeal must be dismissed, with 
costs. It is so ordered. 
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UNION PAO. EY. CO. t. SCHIFF et al. 
(Circuit Court, S. D. New ïork. January 27, 1897.) 

1, Pl,EDQB OF SBCDRITIES— WnONUFOL ReHTPOTHECATION. 

A. pledged securities with B. as collatéral, and B. wrongfully rehypothecated 
them, together with certain securities of his own, witli C, to secure notes made 
by him to C. A., on learning thereof after B.'s insolvency, by taking up B.'s 
notes, acquired possession of ail the securities, except a part of his own, which 
he left with C. as indemnity agaiust claims, suits, and expenses. Both loans 
being overdue, A. sold B.'s securities, and applied the proceeds on B.'s notes. 
Held, that A. had a perfect right to do this, and did not thereby give B.'s re- 
ceiver any right or claim on the securities left in C.'s hands. 

3, SaME — JUIIOMBST POK CONVERSION. 

Where a pledgee of securities has wrongfully rehypothecated them, and, 
after his insolvency, the owner has again obtained possession of them, by 
paying the debt for which they were rehypothecated, the tact that thereafter 
the owner recovers a judgment against the original pledgee for conversion of 
the securities does not vest the title thereof in such pledgee. If the judgment 
represents the securities, the rights of the parties will be protected by requiring 
the owner to indorse a suitable crédit on the judgment. 

This was a suit in equity, in the nature of a bill of interpleader, 
filed by the Union Pacific Railway Company, for its receivers, S. H. 
H. Clark and others, against Jacob H. Schifï and others, composing 
the flrm of Kuhn, Loeb & Co., C. W. Gould, as assignée of the filrm 
of Field, Lindley, Wiechers & Co. for the beneflt of creditors, and 
Norman S. Dike, as receiver of the assets of the latter firm. 

This cause has been several times before the court. ïhe last time in .Tune, 
1890. 74 Fed. 674. The court then suggested that until the dispute with Kuhn, 
Loeb & Co. was adjusted, a decree establishing the right of the other parties 
U'ould be a mère brutum fulmen. Pursuant to this intimation the couiisel for 
the various parties agreed upon a settlement of the claims of Kuhn, Loeb & Co. 
and of Romulus R. Colgate. They further stipulated that pending the décision 
of the controversy between the complainant and the other défendants the securi- 
ties in question shall be held by the Lawyers' Surety Company. The cause is 
navf before the court for the sole purpose of determining the respective rights of 
the Union Pacific Company and of the défendant Dike, as receiver, and of the 
défendant Gould, as assignée, in the said securities. It is stated ;n the record 
that separate answers were filed by Kuhn, Loeb & Co., by Gould and by Dike. 
The answer of the latter is the only one submitted. None of the exhibits are re- 
turned, and but two are set out in fnll. As to the others counsel hâve agreed 
upon what is called "a summary or substantially aecurate statement of their con- 
tents." The Dietz judgment declaring the assignment to Gould to be fraudulent 
and void appears not to hâve been offered in évidence, and the court is not advised 
as to the scope of the judgment or the grounds upon which it proceeds. This 
suit was commenced Februarj- 28, 1895. 

E. Ellery Anderson, Artemas H. Holmes, and Holmes & Adams, 
for complainant. 

Jasper W. Gilbert, Frédéric A. Ward, James S. Bishop, and Alman 
Goodwin, for défendants Dike, as receiver, and Gould, as assignée. 

COXE, District Judge. In May, 1891, the complainant, the Union 
Pacific Kailway Company, borrowed from Field, Lindley, Wiechers 
& Co. 1500,000 upon two promissory notes each for |2ô0,000, dated, 
respectively, May 21st and May 22d, and payable six months after 
date. In July, 1891, the complainant borrowed |3 50,000 more from 
the Field flrm upon similar notes. As collatéral security for the 
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payment of thèse notes the complainant deposited with the Field 
flrm certain railroad bonds. Payments had from time to time 
been made on the notes, and on the 27th of November, 1891, there 
was due thereon the sum of $687,025. The face value of the col- 
laterals was $1,573,000, and the actual value on November 27th was 
11,163,060, or $476,034 more than the indebtedness. On the 7th 
and 14th of November, respectively, the Field finn borrowed of 
Kuhn, Loeb & Co. the sum of £50,000 sterling upon two sterling 
loan notes, payable 60 days from date. The notes provided, among 
other things, that Kuhn, Loeb & Co. might transfer them and the 
eecurities held therefor, and if upon a sale of the securities there 
should be a deflciency the Field flrm was to pay it, and if there 
should be a surplus it was to be returned to the Field flrm. To 
secure thèse notes the Field flrm deposited with Kuhn, Loeb & Oo. 
$307,472 of the securities of the complainant, $136,150 belonging 
to other parties and $165,725 belonging to the Field flrm; in ail 
$609,344. On November 27, 1891, the Field flrm failed and made 
a gênerai assignment to Charles W. Gould. This assignment was 
subsequently declared fraudulent and void by the state court, and 
the défendant Norman S. Dike was, on December 2, 1893, appoint- 
ed receiver of the property of the flrm. The character of the fraud 
upon which the court based its action does not appear. On the 
27th and 28th days of November, 1891, the complainant tendered 
to the Field flrm ail the money due on said promissory notes upon 
the surrender of the notes and the bonds deposited as collatéral se- 
curity therefor, and on the maturity of the notes the complain- 
ant tendered to the Field flrm the amount due thereon and de- 
manded the return of its bonds, which was refused by the Field 
flrm. About four days after the failure of the Field flrm the com- 
plainant learned of the rehypothecation of its bonds with Kuhn, 
Loeb & Co., and, on the Ist of December, notified Kuhn, Loeb & 
Co. of its rights in the securities so pledged. On December 14, 
1891, the complainant paid the sterling notes and Kuhn, Loeb & 
Co., having indorsed them "without recourse," transferred them and 
the securities therefor to the complainant upon the latter executing 
the paper of December 14 th, which is no longer the subject of con- 
troversy. The substance of the agreement of December 14th, so 
far as it is necessary now to consider it, was that the complain- 
ant was to leave with Kuhn, Loeb & Co. $170,000 of Oregon Short 
Line bonds as indemnity against claims, suits and expenses. On 
the 6th of April, 1892, other securities worth about $123,000 were 
substituted for the Oregon bonds, and it is over thèse substituted 
securities that this controversy arises. Upon receiving the securi- 
ties from Kuhn, Loeb & Co. the complainant shortly after Decem- 
ber 14, 1891, delivered to the other parties whose property had been 
wrongfully rehypothecated by the Field flrm their securities, or 
the value thereof, upon receiving from said owners their aliquot 
proportions of the cost of obtaining possession thereof. In Janu- 
ary, 1892, the securities deposited by the Field flrm were, in the ordi- 
nary course of business, sold by complainant and the proceeds, 
amounting to about $165,721, credited to the Field flrm. On the 
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7th of August, 1894, the complainant recovered a judgment in the 
suprême court of New York against the Field flrm in the sum of 
1552,961. 

No criticism is now made of the conduct of Kuhn, Loeb & Go. 
They acted in entire good faith. Tlie transaction with them was 
in the usual course of business, they being wholly ignorant of the 
fact that the collaterals ofifered for the sterling loans were mis- 
applied by the Field ârm. In case of nonperformance of the agree- 
ment by nonpayment of the notes or otherwise, Kuhn, Loeb & Go. 
had a right to sell the securities. In the ordinary course of busi- 
ness, had there been a failure to pay the notes at maturity, Kuhn, 
Loeb & Go. would hâve sold the securities, paid the notes and re- 
tumed the surplus to the Field firm. Had they been informed that 
part of the securities belonged to other parties and that the Field 
firm had wrongfully misapplied them it would, upon proof of this 
fact, hâve been their duty to sell the Field securities flrst. The 
Field firm received |494,000 in cash from Kuhn, Loeb & Go. Their 
property was in the hands of Kuhn, Loeb & Go. pledged to the pay- 
ment of the debt. Would Kuhn, Loeb & Go., with full knowledge 
of the facts, hâve been pennitted to discharge the Field debt with 
the complainant's property and return the Field property to the 
flrm? It is thought not. Such a transaction would be a palpable 
f raud. It would, in légal efEect, compel the complainant to ]>ay the 
Field debt without a dollar of considération. It would enable Field 
to defraud the complainant out of $494,000, leaving the latter noth- 
ing but a naked cause of action. 

That the complainant had the right to compel the application of 
the Field securities to the payment of the debt before resort was had 
to the securities of the complainant and other innocent parties is well 
settled. Smith v. Savin, 141 N. Y. 315, 36 N. E. 338; Farwell v. 
Bank, 90 N. Y. 483; Gould v. Trust Go., 6 Abb. N. G. 381; Le Mar- 
chant V. Moore, 150 N. Y. 209, 44 N. E. 770. Thus ail interest of 
the Field flrm or its assignée was, or at least might hâve been, estin- 
guished. The Field securities were wholly inadéquate to pay the 
notes. The right of property in the complainant's bonds did not 
pass to the Field flrm and it did not pass to Kuhn, Loeb & Go. ; it re- 
mained with complainant, subject to the lien of the bankers. 
Wheeler v. Newbould, 16 N. Y. 392. When released from the latter 
lien by the payment of the sterling notes the bonds belonged to the 
complainant. If the Field flrm had no balance with Kuhn, Loeb & 
Go., if they had no surplus, if they had no equities in Union Paciflc's 
securities, it is difificult to see how their creditors or their receiver 
has any interest. Ail that the Field flrm risked in the transaction 
was property worth $165,721. By misappropriating the property of 
the Union Pacific and others they were able to get nearly $500,000 
from Kuhn, Loeb & Go. 

It is argued that the Field firm and its représentatives should 
receive back a percentage of their own securities not only, but also 
a percentage of the property of the Union Pacific amoiinting to 
$61,494. If this position can be maintained the Field firm and its 
représentative will realize a net profit from the loan of $428,492. 
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UpoD what principle of law or equity could the Field firm hâve 
claimed a return of any part of tlieir inadéquate collateraJs or h&ve 
based a right to levy a percentage upon the property which they 
had wrongfully misappUed? Their receiver stands in no better 
position than the flrm. He succeeds to their rights and takes sub- 
ject to ail equities, liens, and incumbrances. Yeatman v. Savings 
Inst., 95 U. S. 764, 766. If they could not treat the property of 
others as their own, neither can he. Le Marchant v, Moore, supra. 
Can there be any doubt that when the Union Pacific offered 
to pay the notes at their maturity and demanded back its securities 
that it was entitled to receive them? Can there be a doubt that 
the rehypothecation of thèse secnrities only a week or two before 
the notes fell due was a fraud upon the Union Pacific's rights? 
Can there be a doubt that the perpetrators of this wrong should 
not be permitted to make a profit by it? The complainant was 
clearly entitled as between it and the Field firm to the pledged se- 
curities or their proceeds. The complainant's title was superior 
to that of any craiitor or assignée of the Field flrm who took sub- 
ject to the prior equities of the complainant. No one but Kuhn, 
Loeb & Co. was in a position to dispute those equities, and they 
only to the extent of their advances, after reimbursing themselves 
flrst out of the Field property in their hands. Hazard v. Fiske, 
83 N. Y. 287, 299. The right of the complainant to take up the 
sterling notes and require a transfer of the coUaterals held by Kuhn, 
Loeb & Oo. with subrogation to their rights does not seem seriously 
to be disputed. The notes authorized the transfer in express 
terms and the waiver of ail right of action against Kuhn, Loeb & 
Oo. would seem to be an admission that their action in this regard 
was proper. Indeed, it is asserted by the complainant and not 
denied by the défendants that "no party to thé suit assails the title 
by which the bankers originally acquired, and, on December 14, 
1891, held the notes and collaterals, nor the validity of their act 
of selling and transferring their title to plaintiff." If the Union 
Pacific succeeded to the rights of Kuhn, Loeb & Co., whatever they 
could do it could do. The sale of the Field securities to sat- 
isfy the Field notes was proper. What equity would hâve com- 
pelled Kuhn, Loeb & Co. to do it will not condemn the complain- 
ant for doing. The property which the complainant saved from the 
wreck was its own, surely it should not be required to deliver it 
to those who represent the wrongdoers. The défendants expressly 
admit that the railway company "had a right to compel Kuhn, 
Loeb & Company to sell them [the Field securities] before resorting 
to their own," but says the learned counsel, "that course was ren- 
dered impossible by their own act in becoming subpledgees and was 
conclusively surrendered by their own acts as such subpledgees." 
The court is unable to see why in being subrogated to the rights 
of the bankers the complainant lost its own rights; why it could 
not itself do what it had a right to compel the bankers to do. 
Even assuming that the complainant misconceived its remedy it 
is not easy to perceive why its mistake inured to the beneflt of the 
défendants. 
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It is saîd that from the sale of ail the pledged property there 
arose a surplus for ail of the owners — the Field flrm among the rest 
— and that complainant cannot now proceed as if there had been a 
légal marshaling of the securitles. ïhe proposition is not strictly 
correct in fact, as there was no sale escept of the Field securities. 
But assuming that the proceeding was tantamount to a sale, it 
is thought that the argument proceeds upon the erroneous assump- 
tion, that ail of the securities stood upon an equal footing, and that 
the party responsible for the fraud upon the other owners had the 
same equities as they. If the proper adjustment of surplus waa 
not made, the Field flrm and its représentatives hâve no right to 
complain. They hâve not been injured or misled. That their se- 
curities should go to the last dollar to pay their debt before the 
property of innocent parties, wrongfully converted by them, should 
be resorted to is manifest. That thèse securities were sold and the 
proceeds so applied is also true. If the margin due to others was 
not adjusted with référence to this application of what moment is it 
to the représentatives of the Field flrm? The other owners might 
complain but how are the défendants injured? So far as they are 
concerned it is not easy to see what formalities were omitted which 
were necessary to foreclose their entire interest. 

Again, it is argued that the complainant has lost the right to 
hold its own securities because two years and eight months after 
it obtained possession of them it recovered a judgment against the 
Field flrm for conversion, the damages amounting, in the aggregate, 
to 1352,961. In support of this position a récent décision of the 
appellate division of the second department of the suprême court of 
New York is cited. Dietz v. Field, 41 N. Y. Supp. 1087. If the doc- 
trine there enunciated is applicable to the présent controversy it pre- 
cludes the complainant from holding even the excess in value of its 
own bonds, and prevents any recovery whatever. It must relinquish 
every advantage and rely solely upon a worthless judgment against 
an insolvent flrm. 

It is argued by the complainant that this is not the doctrine of 
the fédéral courts, and the sententious language of Mr. Justice Mil- 
ler, in Lovejoy v. Murray, 3 Wall. 1, 16, is quoted in support of this 
contention, as follows: 

"In référence to the doctrine that the judgment alone vests the title of the 
property eonrerted, in the défendant, we hâve seen that it is not sustained by the 
weiglit of authorities in this conntry. It is equally incapable of being maintained 
on principle. The property which was mine, has been talien from me by fraud 
or violence. In order to procure redress, I must sue the wrongdoer in a court 
of law. But, instead of getting justice or remedy, I am told that by the very 
act of obtaining a judgment — a décision that I am entitled to the relief I ask — 
the property, which before was mine, has become that of the man who did me 
the wrong. In other words, the law, without having given me satisfaction for 
my wrong, takes from me that which was mine, and gives it to the wrongdoer. 
It is sufBcient to state the proposition to show its injustice." 

The décision of the appellate division is strongly supported by 
authority and is entitled to great respect; whether it would be the 
judgment of the suprême court of the United States in similar cir- 
oumstances it is unnecessary to détermine, for the reason that it is 
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olearly dîstinguishable from the présent controversy upon the facts. 
Briefly, the facts were thèse: An application was made in the ac- 
tion which resulted in the appointment of Dike as receiver to com- 
pel him to deliver to the Union Pacific Company certain bonds which 
he had recovered of I. and S. Wormser, and also to pay to the 
Company certain money which he had recovered of the Wormser 
flrm. This was after the judgment of August, 1894, and also after 
the Company had sued the Wormser flrm for the conversion of the 
bonds. It was held that the commencement of thèse two actions 
of conversion was an élection to let the bonds go and recover their 
value instead. In the présent case, on the contrary, the complain- 
ant plainly elected in December, 1891, to follow the securities. It 
obtained possession of them, and has never relinquished it except 
so far as it permitted a part to remain as security with Kuhn, Loeb 
& Co. In the Wormser case the défendant Dike had recovered the 
property by a judgment of the court, and it was actually in his pos- 
session when the complainant sought to retake it. Hère the prop- 
erty is in the possession of the complainant not only by virtue of 
the original ownership, but also by virtue of the transfer of the 
sterling notes for which it was pledged as collatéral. ïhe right 
to that ownership has been uniformly and consistently maintained. 
Had Kuhn, Loeb & Co. surrendered ail the collaterals, the com- 
plainant retaining possession ever since, could the receiver re- 
cover them upon the theory that the judgment two years after- 
wards wrested the title from the complainant and vested it in the 
receiver? It is thought not. The élection took place in December, 
1891. when complainant determined to take its bonds even at the 
cost of paying the sterling loans. From that day to the présent 
the complainant has had possession of them. It is of no moment 
that some of the bonds were left with Kuhn, Loeb & Co. as se- 
curity. None the less were they the complainant's bonds. In con- 
templation of law it is precisely as if ail the securities had been 
delivered to the complainant, and the receiver were suing to re- 
cover them upon the theory that the subséquent judgment gave 
him title. It is thought that such an action could not be main- 
tained. If the Field flrm had appeared in the action against them 
and pleaded the set-off, the proper réduction, undoubtedly, would 
hâve been made. To hold that a judgment recovered in this man- 
ner opérâtes to take from the complainant pi'operty which he owned 
and had actually in his possession for more than two years, is go- 
ing much further than any adjudication with which the court is 
familiar. The facts in the présent action make it very clear that 
there was no élection to abandon the remedy against the bonds but, 
on the contrary, to hold them against ail comers. Assuming that 
the complainant has recovered for the conversion of thèse bonds 
it is not too late to correct the mistake. The judgment has not been 
paid and the amount of the recovery may yet be credited theroon. 
To recapitulate : The court cannot resist the conclusion that it 
would be unjust to divide among the creditors of the Field flrm 
property which belonged to the complainant and which was fraud- 
ulently misapplied by that flrm. The sole cause of the diflculty 
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was the wrongful act of the Pield firm. The loss to the complain- 
ant by reason of that act will, in any ievent, be large. A court of 
equity should not add to this loss at the behest of those who rep- 
resent the original wrongdoer. It should not deprive the complain- 
aiit of its property upon narrow or technical grounds. The com- 
plainant has done no wrong; it bas been guilty of no fraud. To 
turn over the remuant of its sécurités, whieh the complainant by 
diligence and activity was able to save from the wreck, to the suc- 
cessor of the fraudulent firm, would seem most inéquitable. If the 
judgment représenta the securities in controversy the rights of ail 
parties will be protected by compelling the indorsement on the judg- 
ment of a suitable crédit as a condition précèdent to the delivery 
of the securities. 

The complainant is entitled to a decree for the delivery to it, 
or its receivers, of the property now held by the Lawyers' Surety 
Company. 



RITTEE V. TJLMAN et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 174. 

1. INJUSCTIOX — ESTOPPEL BT A.CQDIESCENCE — CdTTIÎÎG TIMBHR. 

One E. agreed with the E. Co. for the purchase of certain timber lands, and, 
with its consent, began to eut the timber. Shortly after this agreement, and 
before the formai contract of sale was executed, certain parties, claiming 
the land, notifîed E. of their claim, and forbade him to eut the timber. They 
then brought an action of ejectment against the E. Co., and, upon a bill filed 
against it, obtained an injunction restraining it from cutting timber on the 
land. Later, but within little more than a year from the making of R.'s 
agreement with the E. Co., the claimants brought an action of ejectment against 
E., and, upon a bill filed, obtained an injunction restraining him from cutting 
the timber, which injunction E. moved to dissolve. 3eld, that there had been 
no such acquiescence on the part of the claimants as to estop them from claim- 
ing an injunction against E. 72 Fed. 1000, affirmed. 
S. Api'eal— Discrétion of Codkt— Dissolution of Injunction. 

An appellate court will not interfère with the exercise of the discrétion of a 
chancellor in refusing to dissolve an injunction, either absolutely or upon con- 
dition of giving security, uniess there is manifest error in the conclusion 
reached by him. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Malcolm Jackson and Edgar P. Rucker, for appellant. 

S. L. Floumoy (James H. Ferguson, on the brief), for appellees. 

Before SIMONTON, Circuit Judge, and MORKIS and BRAWLEY, 

District Judges. 

SBIONTON, Circuit Judge, This case comes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia. The appellant in 1894 purchased from the trustées of the 
Elkhorn & Sandy Riyer Land Company the timber of certain kind 
and character growing on a tract of land of about 6,000 acres, in 
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McDowell coonty, W. Va., described as tlie "Watershed of Brown's 
Creek." The contract of purchase was formally executed 31st July, 
1894. The appellant, however, under a verbal agreement, had al- 
ready commenced to eut timber ofif the land. On 27th July, 1894, 
laeger, one of the appellees, verbally and in writing notified Eitter, 
the appellant, that he claimed a pai't of the land the timber from 
which the land company had undertaken to sell, and forbade him to 
eut any timber on it. Subsequently the appellees brought their 
action of ejectment against the trustées of the Elkhom & Sandy 
River Land Trust, and a number of other parties, claiming that 
they were owners of a tract of land of 150,000 acres, granted to 
Eobert Pollard, by patent dated 20th March, 1795, and held by 
them by virtue of sundry mesne conveyances, and that the défend- 
ants were trespaissing thereon. After said suit was instituted, a 
bill was flled in the circuit court of the United States for the district 
of West Virginia, on 22d July, 1895, praying an injunction against 
the défendants in the ejectment suit, restraining them from cutting 
timber on the lands claimed by plaintifEs in said suit, which in- 
junction was granted. Ritter was not a party eo nomine in thèse 
suits. An action of ejectment was then brought against Ritter 
and a large number of other persons, by the appellees, on 18th Sep- 
tember, 1895, and, on 30th December following, a bill was flled pray- 
ing a similar injunction against Ritter, and a preliminary injunc- 
tion was granted, with a rule to show cause why it be not made 
permanent. Ritter applied to the court to dissolve and annul this 
injunction, or, if the court refuse to dis&olve the same absolutely, 
then to dissolve the same upon allowing the défendant, Ritter, to 
give such bond or security as the court may deem proper for the 
protection of such rights and interests as plaintiffs may hâve in 
the subject of litigation, or, if this be refused, then to modify the 
injunction to such estent as the défendant may show himself enti- 
tled to. The court refused to dissolve the injunction, either ab- 
solutely or on terms, or to modify it in any way. 72 Fed. 1000. This 
is assigned as error, and the case cornes hère under this assign- 
ment. 

The appellant in the court below based his application for the 
dissolution of the injunction on two grounds: Pirst. That he had 
been misled by Mr. Strother, the attomey at law amd in fact of 
one of the appellants, who had advised him to go on cutting the 
timber. This is denied positively by Mr. Strother. Such conduct 
on the part of an attorney, who was at the time actively asserting 
the rights of his principal, is, to say the least, improbable. The 
judge below solved the matter on the déniai of Mr. Strother. It is 
to be presumed that he knew the persons. We will not disturb his 
conclusion. Second. Eitter, in his motion, relied upon the delay 
of the complainants iu applying for an injunction for so long a 
time while they knew, or had the means of knowing, that he was 
cutting timber, and he contends that this shows acquiescence on 
their part in his acts. In order to constitute the estoppel, or quasi 
estoppel, by acquiescence, the party, with full knowledge or no- 
tice of his rights, must freely do what amounts to a récognition of 
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the transaction, or must act in a manner inconsistent with its ré- 
pudiation, or must lie by for a considérable time, and knowingly 
permit the otlier party to deal with the subject-matter under the 
belief that the transaction has been recognized, or must abstain for 
a considérable time from impeaching it, so that the other party 
may reasonably suppose that it is recognized. Pom. Eq. Jur. § 965; 
Simmons t. Eailway Co., 159 U. S., at page 291, 16 Sup. Ct. 1. But 
it appears in the record that at the very beginning of his enterprise, 
even before the date of his contract with his vendors, Kitter had 
prompt and decided notiiication from complainants not to go on 
thèse lands, and not to eut the timber, which notification was re- 
peated to him in person, followed up by suit in ejectment and by 
bill for injunction against his vendors and against himself. There 
was no standing by and permitting him to invest capital, settle plant, 
and spend money, without objection or protest. There was prompt 
notice and objection, and whatever he did after that was at his 
own péril. The complainants had a right to expect that their no- 
tice and remonstrance would bring fruit, and, when they discovered 
that, notwithstanding thèse, he persisted in the acts they deemed 
unlawful, they invoked the assistance of the law court and the pré- 
ventive process of the court of equity long before, under the stat- 
ute of limitation, their right would be barred. They cannot be 
charged with acquiescence. 

But is it contended that the court erred in not dissoMng the in- 
junction on terms, and in not permitting the appellant to give bond 
for the timber he should eut pendente lite? The granting or the 
refusai of an injunction rests in the sound discrétion of the court. 
Poor V. Carleton, Fed. Cas. No. 11,272. It is a power requiring great 
caution, délibération, and sound discrétion, and involves responsi- 
bility. The right set up must be clear, the injury must be impend- 
ing, and so threatened that it can be averted only by the préventive 
process of the court. The judge who granted this injunction has 
had great and unusual expérience. He was possessed of ail the 
facts of the case, and of the peculiar circumstances surrounding it. 
His exercise of his discrétion, no doubt, was the resuit of calm 
délibération. It could only be set aside for manifest error in the 
conclusion he reached. He concluded, as a matter of fact, with 
ail the affldavits flled in the caf;e before him, that the land in 
dispute hère were chiefiy valuable for the timber upon it; that 
cutting the timber would naturally destroy its chief value; that 
not only was the timber in itself specially valuable, but that it 
was necessary to utilize and develop whatever coal there was in 
the land. Under this conviction, he determined to préserve the 
status quo. We are not prepared to say that he erred, 

The decree of the circuit court is aiïirmed. 
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CENTRAL TRUST CO. T. CARTER et aL 

(Clrenit Court of Appeals, Fifth Circuit December 15, 1896.) 

No. 525. 

L RAILBOAD ReOKOANIZATION AGKEEMENT— ReOROANIZATION COMMITTEE'S Al-THORITT. 

The holders of the bonds of an insolvent railway Company entered into a 
trust agreement with certain persons, constituting a reorganization commit- 
tee, and a trust company, by which such reorganization committee was author- 
ized, in very broad terms, to procure the sale of the railway; to adjust, by 
arbitration or otherwise, the rights of a construction company which had con- 
tracted to bulld the road; to negotiate and compound with holders of claims 
against the railway, and provide for payment thereof ; and to borrow money, 
and pledge as security the bonds deposited under the agreement. This committee 
entered into an agreement with certain parties holding claims against the rail- 
way company and the construction company, some of whom had obtained 
judgments declaring contractors' liens in their favor against the railway com- 
pany, by which agreement thèse claims were assigned to the committee, and 
certain securities of the railway company, held by the construction company, 
were released, in considération of the promise of the committee to deliver to 
such claimants negotiable certificates for certain sums, payable in cash, and 
secured by the bonds deposited with the committee. Tlie claimants performed 
their part under thîs agreement, but the committee never delivered the certifi- 
cates. Subsequently the railway was sold under foreclosure, and the court 
decreed, upon an intervening pétition by the claimants who had assigned their 
claims to the committee, that they were entitled to be paid the amount of the 
promised certificates ont of the proceeds of sale applicable to the payment of 
the bondholders, from which decree the trustée for the bondholders appealed. 
Eeld, that the agreement made with the claimants, who had at least apparent 
rights against the railway, was within the authority of the committee, and, 
though the certificates were never delivered, such agreement should be treated 
as a mortgage on the bonds, and the claimants were entitled to be paid out 
of the proceeds of the sale. 

S. SaME — PUN'D IS COUKT — In'TEKVESSING PETITION. 

Eeld, further, that the possession by the court in which the foreclosure suit 
was pending of the fund applicable to the payment of the bonds was suf- 
ficient to authorize it to entertain the pétition of the claimants asserting a 
mortgage lien upon such bonds. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

An original bill was filed by appellant In the circuit court against the Chatta- 
nooga Southern Railway Company for the appointment of a receiver, and to fore- 
close a mortgage executed by the railway company to secure certain bonds by 
it issued. An order was duly made by the court consolidating that cause with the 
suit of E. Summerfield against the railway company. On the 18th day of Sep- 
tember, 1892, a decree was passed foreclosing the mortgage, and ordering a sale 
of the property. Sale was made by the spécial commissioner February 14, 1895, 
which was confirmed by the court March 16, 1895, in the folio wing decree: 

"Decree Confirming Sale, and Ordering Conveyance and Possession. 
"It appearing to the court by the report of Joseph W. Burke, spécial commis- 
Btoner to make the sale of the above-stated railway, that he did, on the 14th day 
of February, 1895, at Gadsden, in Etowah county, state of Alabama, expose for 
sale the said Chattanooga Southern Railway, with ail its rights, properties, ap- 
purtenances, and franchises, and that the same was purchased by the reorganiza- 
tion committee of said railway, as the purchasing committee, to wit, H. A. V. 
Post (chairman), Russell Sage, Thomas H. Hubbard, Henry L. Lamb, and New- 
man Erb, at and for the price of four hundred thousand dollars, subject, how- 
ever, as recited in said decree under which said sale was made, to certain prefer- 
ential liens and claims, and to ail and singular the terms and conditions in said 
decree set forth; and it further appearing that said purchasers hâve made the 
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payment of fifty thousand dollars, in cash, to said Joseph W. Burke, spécial com- 
missioner, as provided in said decree; and it being shown to the satisfaction of 
the court that the statements in the report of said spécial commissioner of the 
sale of said property are true, and no objections being œade to the confirmation 
of said report: It is therefore considered, ordered, and decreed by the court, ou 
motion of counsel for complainant. Central Trust Company of New York, that 
the said report of said spécial commissioner be, and the same is, in ail respects 
confirmed, and the sale made by him on said 14th day of February, 1895, to said 
H. A. V. Post (chairman), Russell Sage, Thomas H. Hubbard, Henry Xi. Lamb, 
and Newman Erb, the purchasing committee, as joint tenants, and not tenants 
in common, of ail and singnlar the railway, equipmerit, property, and franchises 
of the Chattanooga Southern Kailway Company, as described in and by the de- 
cree of foreclosure entered in this cause on the 18th day of September, 1892, at 
and for the sum of four hundred thousand dollars ($400,000), by said purchasing 
committee bid, be, and the same is in ail things ratified, approved, coniirmed, and 
made absolute; subject, however, to ail the receiver's debts, preferential claims, 
and equities reserved, and to ail and singular the conditions of purehase as re- 
cited in said decree, and the continued right of this court to adjudge and déclare 
what receiver's or corporate debts are prior in lien or in equity to the lien of the 
mortgage herein foreclosed, or ought to be paid out of snch proceeds of sale in 
préférence to the bonds issued under said mortgage, including the claims set up 
by the intervention of Carter & Eogan and others, or of the holders of certificates 
issued under the contract exhibited thereto, if hereafter so adjudged by the 
court. * * * It is further ordered, adjudged, and decreed that the spécial 
commissioner, Joseph W. Burlte, be, and he is hereby, authorized and directed, 
on request of said purchasers, to sign, seal, exécute, acknowledge, and de- 
liver a proper deed or deeds of conveyance to the said purchasing committee, 
or their nominee, conveying ail and singular the railway, equipment, prop- 
erty, and franchises of the said Chattanooga Southern Railway within the 
States of Tennessee, Georgia, Alabama, and ail property, rights, and franchises 
that the said Joseph W. Burke, as receiver of said Chattanooga Southern Rail- 
way Company, has acquired during the time of his receivership, free from any 
equity of rédemption of the said Chattanooga Southern Railway Company, or 
any party to this suit, or any one claiming by, under, or through the said Chat- 
tanooga Southern Railway Company, or any party to this suit. The court re- 
serves full power, notwithstanding such conveyance and delivery of possession, 
to retake and resell said property this day confirmed to said purchasers, if they fail 
or neglect fully to complète such purehase and comply with the orders of this 
court in respect to full payment and performance of their said bid, or to pay into 
court, in accordance with such decree of sale, ail such sums of money hereafter 
ordered by this court to be paid into its registry to discharge any and ail such 
debts, liens, or claims as the court may adjudge and decree ought to be paid out 
of the proceeds of sale in préférence to the bonds secnred by the mortgage of the 
Chattanooga Southern Railway Company herein foreclosed. 
"In open court this 16th March, 1805." 

The Chattanooga Construction Company of West Virginia entered into a con- 
tract with the railway company for the construction of the road, and, not being 
paid by the railway company for work and labor performed and materials fur- 
nished in the progress of the work of construction, filed its pétition oî interven- 
tion in the Consolidated causes, by which it sought to recover against the railway 
company the sum of $328,518.23. This intervention is still pending, undeter- 
mined, in the circuit court. Appellees, as contractors, constructed a portion of 
the road, and, being unable to colleet the amount due them for work and labor 
donc and materials furnished, filed their suit against both the railway company 
and the construction company to recover the same, in the superior court of 
Walker county, Georgia; and judgment was duly rendered in their favor, Novem- 
ber 24, 1892, for the principal sum of ,$34,818.60, and interest for $3,078.25 to the 
date of judgment. A contractor's lien was decreed to exist against the property 
of the railway company, including the railway, and the same was ordered sold to 
satisfy the judgment. On being informed of the pendency of the foreclosure suit 
in the United States court, the judge of the superior court of Walker couuty 
ordered a suspension of further proceedings, and the sale did not take place as 
originally ordered. On or about November 26, 1892, the Merchants' National 
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Bank of Chattanooga, appellees, et al., filed a bill in the United States circuit 
court for the Eastem district of Tennessee, at Oliattanooga, against the construc- 
tion Company, for the appointment of a receiver; for au accounting and ascer- 
tainment of the debts of the construction company, and the marshaling of its as- 
sets. In the suit a receiver was appointed on the 30th day of December following. 
ïhere appears in the record an instrument, entitled "Trust Agreement," bearing 
date February 1, 1892, to which the holders of the first mortgage bonds of the 
Ohattanooga Southern Kaiiway Company, the Atlantic Trust Company, and H. 
A. V. Post, Kussell Sage, and associâtes are parties. By this trust agreement, 
Post, Sage, and associâtes were nominated and coustituted a reorganization corn- 
mittee. The Atlantic Trust Company was designated as a depositary to tak? 
charge of ail bonds deposited with it by the bondholders; the bonds to be held by 
the depositary for the use, and subject to the orders, of the reorganization com- 
mittee. When the reorganization committee made the contract with appellees 
hereinafter set forth, on, to wit, February 17, 1893, there was on deposit with the 
Atlantic Trust Company, subject to the order of the committee, $819,000 principal, 
par value, of the first mortgage bonds of the railway company, secured by mort- 
gage executed to the appellant as trustée. In December, 1894, the Mercantile 
Trust Company became the suecessor of the Atlantic Trust Company, receiving 
the bonds theretofore deposited with the latter. On February 14, 1895, the day 
the road was sold by order of the court, there was on deposit with the Mercantile 
Trust Company $1,418,000 principal, par value, of such bonds; and on February 
17, 1896, the entire issue of bonds, to wit, $1,440,000, was on deposit with said 
trust company, subject to the order of the committee. Pending the litigation in 
the United States circuit court at Ohattanooga, the reorganization committee en- 
tered into the following contract with the Merchants' National Bank, appellees, 
and others, for the adjustment and settlement of their respective claims: 

" * * * This agreement, made and entered into on this February 17, 1893, by and 
between T. B. Redmond, J. B. Carter, R. M. Rogan, partners under the firm name 
and style of Carter & Bogan, and Dun, Armstrong & Co., of the one part, who hold 
claims and liens on the property of the Chattanooga Southern Railway and the 
Chattanooga Construction Company of West Virginia for work and labor done 
and material furnished in the building and construction of the said railroad, said 
parties of the first part to this agreement, hereafter called 'Contractors,' and the 
reorganization committee of the Chattanooga Southern Railway, composed of H. 
A. V. Post, Bussell Sage, Henry L. Lamb, Walter Stanton, and Newman Brb, 
parties of the second part, hereafter called 'Committee,' witnesseth: 

"First. The parties of the first part hereby severally sell, transfer, and assign, 
for the considération herein named, to the aforesaid committee, ail their debts, 
claims, demands, equities, liens, and remédies now held and owned by them, or 
either of them, in law or equity, against the Chattanooga Southern Railway and 
the Chattanooga Construction Company of West Virginia, or either of them, and 
the claims to be transterred free from ail claims for attomey's fées; and the as- 
signée bas the right to use the name of the assignor in bringing any suit or suits 
in any court to enforce the payment of the several debts assigned, or the liens 
thereto attaching, but the assignée will assume ail the cost of such suit or suits. 
The committee assume the payment of ail the court costs heretofore incurred by 
the contractors in enforcing said demands. The assignmenta are made without 
recourse on the contractors. The claims hereby assigned are as foUows; 

T. B. Redmond, debt and interest to February 17, 1893, sued on in superior 
court of Walker county, Ga.: 

Principal ?26,019 34 

Interest to February 17, 1893 2,368 59 

Total $28,387 93 

Carter & Rogan, judgment Walker county superior court, dated No- 
vember 24, 1892, with interest to Feb. 17, 1893 $38,430 20 

Carter & Rogan for S. H. Flowers' account $ 309 21 

Interest to February 17, 1893 18 00 

$ 327 21 
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Dun, Armstrong & Co., notes and accounts, with interest from 
Feb. 17, 1893 $13,072 58 

Dun, Armstrong & Co., for D. W. Liddell, subcontractor $ 3,986 27 

Interest trom April 24, 1891, to February 17, 1893, at 8;^ (Alabama 
rate) 563 75 

Total $ 4,550 02 

J. E. Moore, notes $ 936 20 

Interest from February 11, 1891, to February 17, 1893, at 8 per cent. 154 04 

$ 1,090 24 



J. M. Langston, notes May 24, 1891 $ 378 40 

Interest to February 17, 1893 52 33 

Total $ 430 73 

"And tbe parties of the first part agrée to make any other and further transfer 
and assignmeut of said claims. which may be required by the committee, so as to 
fully invest in said committee title to said claims, and to deliver over to said 
committee notes and other évidences of said indebteduess hereby trausferred and 
assigned, as hereafter provided. 

"Second. A decree has been drafted in the case of the Merehants' National 
Bank v. The Chattanooga Construction Company of W. Va., which is signed 
and assented to, and will be entered on the records as of this date. 

"Third. The party of the second part, in payment for the claims hereinbefore 
transferred, agrées to issue ta said parties of the first part, respectively, negotiable 
certificates, payable in cash, for one-half in amount of said debts, principal and 
interest, so transferred, — said certificates to be issued by said committee, and pay- 
able within sixty days after decree is entered in the United States circuit court 
at Atlanta confirming the sale of the Chattanooga Southern Eailway, and payable 
not later than December Ist, 1893, in any event, and to bear six per cent, interest 
per aunum from this date; and said certificates shall recite that they are seeured 
by the bonds and other securities deposited with said reorganization committee, 
and held by the Atlantic Trust Company of New York, and shall be counter- 
signed by the said trust company. The said committee also agrées to issue to 
said parties of the first part, respectively, other negotiable certificates for the 
other one-half in amount of said debts so transferred; said certificates to entitle 
the holders thereof to the same securities, pro rata, as the depositors of first 
mortgage bonds of the Chattanooga Southern Railway with said committee are or 
shall be entitled to nnder the agreement by which said bonds were deposited with 
said committee; said certificates to be also countersigned by said Atlantic Trust 
Company. 

"Fourth. The certificates above provided for shall be delivered to J. H. Barr 
and Foster V. Brown, as trustées, and be delivered to the first parties herein only 
when and aa the notes and other évidences of the debts hereinbefore transfoiTed 
are delivered over to said trustées for said committee. Said certificates shall be 
issued to said trustées, and in such amounts, as the said several contractors shall 
direct, and be delivered by the said trustées to such persons as the contractors may 
direct. * * *" 

The bank, appellees, and thelr associâtes performed in good faith their part of 
the contract, as appears by the foUowing order of court, which directed the re- 
ceiver of the construction company to make a formai assignment of its claims 
against the railway company to the committee: 

"Merehants' National Bank et al. vs. Chattanooga Construction Company. 
"In this case, it being made to appear to the court that the claims sued on In 
this case hâve been transferred and assigned by complainants to the reorganiza- 
tion committee of the Chattanooga Southern Eailway (said committee known as 
the 'Post Committee'), and that this assignment was made by and with the consent 
of the défendant, and in the assumption by the said reorganization committee of 
the debts sued on in this cause, and certain other debts of said construction com- 
pany, and as part considération for said assumption the complainant and défend- 
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ant hâve agreed that ail claims of défendant, of whatever nature, kind, and char- 
acter, owned by it against the Ohattanooga Southern Railway for the building of 
the Ghattanooga Southern Railway, equipping it, or on any other account what- 
ever, as well as any and ail equity it may or might own in any of the bonds of 
the Ghattanooga Southern Eailway, should be assigned to said reorganization corn- 
mittee, and it appearing to the court that this is a proper arrangement to be 
made: It is therefore decreed by the court, ail parties agreeing thereto, that the 
receiver of the Ohattanooga Construction Gompany of West Virginia be, and he 
is hereby, authorized and directed to make a formai assignment of said claims 
above referred to, conveying to said committee ail the rights and claims of said 
Company in and to said assets of the défendant Company. The costs of this cause 
will be paid by the défendant company, and the receiver is allowed for his serv- 
ices and that of his attorney the sum of $500, to be taxed as a part of the costs 
of the cause, which amounts hâve been paid, and the suit dismissed and stricken 
from the docket." 

In compliance with the order of court, the receiver assigned the claims of the 
construction company to the committee, and the latter accepted the assignment, 
and received the assets of the construction company, including 74 bonds, of the 
dénomination of $1,000 each, of the railway company. The reorganization com- 
mittee failed to deliver to appellees, as contemplated by its agreement, a negotiable 
certlficate for one-half of their indebtedness; and, to enforce the payment of their 
claim, they filed a pétition in intervention in the Consolidated causes, praying that 
they be ordered to be paid out of the proceeds of the sale of the railway, before 
the payment of the bonds of the railway company, the sum of $19,378.81, with 
interest. The reorganization committee and appellant were made parties to the 
proceeding, and a copy of the pétition was served npon their respective counsel. 
The committee appeared specially for the purpose of filing a motion to dismiss the 
intervention for want of jurisdiction. Appellant interposed a demurrer to the 
pétition, and also answered. The pétition of appellees and answer of appellant 
were referred by the court to W. P. Hill, Ei3q., spécial master, who reported in 
favor of the allowance of appellees' elaims. The report concludes as follows: "I 
find that the proceeds of the sale of this road which would go, after the payment 
of the expenses of the receivership and other debts already adjudged preferential, 
to the bondholders, is equitably charged with the payment of interveners' claim, 
to wit, the sum of $19,378.70, with interest at 6% from February 17, 1893; this 
being one-half of the debt." The report of the master was exeepted to by appel- 
lant, and the exceptions, together with the demurrer of appellant to the pétition 
in intervention, and the motion of the reorganization committee to dismiss the 
same, were overruled by the court, and the report confirmed, on the 18th day of 
June, 1896. The confirmatory order concludes: "It is further ordered that, out 
of the proceeds of the sale of said railway applicable to the bonds of said railway 
company, the said John B. Carter and R. M. Rogan, as partners under the firm 
name of Carter & Rogan, do recover and be paid the sum of nineteen thousand 
three hundred and seventy-eight dollars and seventy cents ($19,378.70), as prin- 
cipal, with interest from February 17, 1893, thereon, at the rate of six per cent, 
per annum, and ail costs of this proceeding, and that the same be paid into court 
for the use of said interveners by the purchasers of said railway, in conformity 
with the order confirming the sale of said railway, within twenty days from this 
date, and that in default thereof said interveners may apply to the court for relief, 
as provided in said order of confirmation. The costs are adjudged against the re- 
spondents in said intervention." 

From this decree the Central Trust Company alone prosecutes an appeal. 

H. B. Tompkins and E. C. Alston, for appellant. 
Alex. C. King and J. J. Spalding, for appellees. 

Before FARDEE and McCOEMiCK, Circuit Judge», and 
MAXEY, District Judge. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

This appeal brings up for review the decree rendered by the cir- 
cuit court sustaining the master's report, and ordering the paymait 
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of appellees' claim out of funds required to be paid into court by the 
purchasers of the railway. Appellant contends that the reorgan- 
ization committee was withoiit power to make with appellees the 
contract of February 17, 1893, and hence the latter are not entitled 
to the payment of tlieir claim out of the proceeds of the sale of the 
railway. The reorganization committee had only such power to con- 
tract with appellees as was conferred upon it by the trust agreement 
of February 1, 1892, and appellees, in dealing with the committee, 
were chargeable with notice of the terms and provisions of that 
agreement. To the trust agreement there were three parties, — the 
hoîders of the first mortgage bonds of the Chattanooga Southern 
Railway Company; Post, Sage and others, constituting the reorgan- 
ization committee; and the Atlantic Trust Company of New York. 
The first paragraph of the agreement malies each holder of any of 
the bonds who shall deposit them with the Atlantic Trust Company 
a party to th,e agreement, and by the twenty-third paragraph it is 
provided : 

"The deposit of securities, and receipt of oertificates issued therefor, shall hâve 
the same effect as if the holders of such certificates had actually subscribed to 
this agreement." 

The holders of ail bonds issued by the railway company, amount- 
ing to 11,440,000, had, prier to the decree complained of, deposited 
their securities with the Mercantile Trust Company, which had be- 
come the successor of the Atlantic Trust Company; and they thus 
became, by the terms of the ârst and twenty-third paragraphs, 
above referred to, parties to the trust agreement. Any contract, 
therefore, entered into by the reorganization committee in the exé- 
cution of its trust, and within the scope of its delegated authority, 
became valid and binding upon the bondholders, upon the familiar 
principle that the acts of an agent, done and performed within the 
scope of his agency, bind the principal. Did the committee exceed 
its authority in negotiating with appellees? An inspection of the 
trust agreement will disclose the comprehensive powers with which 
the reorganization committee was invested. It was author'ized to 
procure, by any and ail légal means, the sale of the railway, and to 
assist in the prosecution of, and become a party to, ail suits insti- 
tuted for that purpose; to purchase, as joint tenants for and in be- 
half of the bondholders, the property, at any sale made under a de- 
cree of foreclosure, at a price within its own discrétion. The At- 
lantic Trust Company was instructed by the terms of the agreement 
to hold the bonds deposited with it, subject to the order and discré- 
tion of the committee, or to dispose of the bonds as the committee 
luight direct. The latter was authorized to designate one or more 
of its members, or any other person, to attend any judicial sale, and 
bid off the property, and was generally empowered to employ such 
agents or attorneys as it might deem necessary and proper. In 
the event of a purchase of the railway, the committee was author- 
ized to take possession of the property and operate it until a new 
(^ompany sliould be formed, and full power was conferred upon it to 
do ail acts and things necessarj^ and proper, in its judgment, to 
exécute the provisions of the trust agreement. The committee was 
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fnrther empowered to carry out the plan of reorganization without 
foreclosure, if it could be lawfully done. Paragraphs 15 and 16 of 
the agreement are as follows: 

"(15) The relations and rights of contractors and of the Chattanooga Construc- 
tion Company are to be determined by a court or courts of compétent jurisdiction, 
or by the assent of the said parties of the second part, or by arbitration, as the 
said parties of the second part may détermine; and the said parties of the second 
part are hereby authorized and empowered to negotiate and compound with the 
holders of daims against the said raiiway, and to malse due provision for the 
payment and adjustment of the same, upon snch terms as they shall find to be 
reasonable and proper, to the end that the said corporation shall be free and clear 
from the obligations thereof. (16) The parties of the second part shall hâve power 
to borrow such money, not exceeding twenty per cent, of the par value of bonds 
and coupons deposited hereunder, as may be necessary for the carrying out of 
this agreement, and, as security for the payment of such money, to pledge the 
said bonds and coupons deposited hereunder, and to contract for the extension of 
the time of the payment of such loans from time to time." 

The powers conferred upon the committee appear to be as ample 
and comprehensive as language can make them. Armed with such 
authority, the committee entered into the compromise agreement 
of February 17, 1893, by the terms of which appellees and others 
agreed to transfer and assign to it the claims^ which they, respec- 
tively, held against the railway company and the Chattanooga Con- 
struction Company; that of appellees being in the form of a judgment 
recovered by them in the superior court of Walker county, Ga. 
The agreement not only embraced a settlement of the claims of the 
individuals subscribing it, but further contemplated and provided 
for the assignment to the committee of the claims held by the Chat- 
tanooga Construction Company against the railway company. In 
considération of the settlement, and transfer to the committee of ihe 
évidences of indebtedness held by the parties, the committee agreed 
to issue to appellees, in payment of that part of their claim involved 
in this suit, a negotiable certiflcate, payable in cash. Thia method 
of payment was expresely authorized by the following clause of the 
agreement: 

"Third. The party of the second part, in payment for the claims herelnbefore 
transferred, agrée to issue to said parties of the first part, respectively, nego- 
tiable certificates, payable in cash, for one-half in amount of said debts, principal 
and intereat, so transferred, — said certificates to be issued by said committee, and 
payable within sixty days after decree is entered in the TJnited States circuit court 
at Atlanta confirming the sale of the Chattanooga Southern Kailway, and pay- 
able not later than December Ist, 1893, in any event, and to bear six per cent. In- 
terest per annum from this date; and said certificates shall recite that they are 
secured by the bonds and other securities deposited with said reorganization com- 
mittee, and held by the Atlantic Trust Company of New York, and shall be coun- 
tersigned by the said trust company." 

Agreeably to the stipulation of the parties, the claims were duly 
assigned to the committee. Appellees completely performed their 
part of the contract, and, notwithstanding the acceptance by the 
committee of the claims so assigned to it, there was an utter fail- 
ure on its part to issue to appellees the negotiable cash certiflcate 
required by the terms of the agreement. The committee is passive, 
and not complainlng of the decree. But the contention is advanced 
by appellant that the committee, in negotiating with api>ellees, ex- 
ceeded its authority, and its acts are therefore not binding upon 
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the bondholders. Appellant insists that the authority of the corn- 
mittee was limited to the settlement of claims against the railway 
Company, and only such as were entitled to priority of payment 
over the bondholders. And it maintains that the claim of appel- 
lees was against the Chattanooga Construction Company, and that 
such a demand, althongh for work done and materials furnished 
in the construction of the railway, did not operate as a lien upon 
the property of the railway eompany. Whether appellees, as cou- 
tractors, in their effort to fix a lien upon the railway, conformed to 
the requirements of the Georgia laws, and whether the judgment 
recovered by them in the superior court of Walker county, Ga., 
may be held to be a lien superior or inferior in rank to that of 
the mortgage under which the bondholders claim, are questions 
which we do not deem it necessary to détermine. It is neverthe- 
less true that the judgment, upon its face, recites the existence of 
a contractor's spécial lien upon the road and other property of the 
Chattanooga Southern Railway Company, and that the court or- 
dered a sale of the property to satisfy the decree. Hence the ques- 
tion of the existence of the lien was necessarily involved in some 
doubt and obscurity, the solution of which was remitted to the judg- 
ment and détermination of the reorganization committee, by the 
terms of its power of appointment. The settlement with appellees 
might therefore be easlly sustained on the ground that the discré- 
tion vested in the committee justified it in the compromise of a 
claim of doubtful validity. Market Co. v. Kelly, 113 U. S. 199, 
5 Sup. et. 422; Llano Imp. & Furnace Co. v. Pacific Imp. Co., 13 
0. C. A. 625, 66 Fed. 526; Brooks v. Dick, 135 N. Y. 652, 32 N. 
E. 230. The authority with which the committee was clothed in 
référence to ail matters touching the settlement of claims against 
the railway eompany, and in perfecting the scheme of reorgani- 
zation, was practically unlimited; and why the authority should 
not embrace within its scope the settlement of appellees' indebted- 
ness, we are at a loss to understand. The answer of appellant to 
the intervening pétition of appellees contains no charge or inti- 
mation of fraud or bad faith on the part either of the committee 
or appellees, and the settlement efEected, being plainly within the 
limit of the authority delegated to the committee, should not be 
disturbed. 

In the contract of settlement with appellees, as already stated, 
the committee agreed to issue them a certiflcate, payable in cash, 
for one-half of their indebtedness, and, further, that such certiflcate 
should recite that it was secured by the bonds and securities de- 
posited with the committee. The certiflcate not being issued to 
appellees as required by the agreement, upon well-recognized and 
established équitable principles the agreement should be upheld 
and enforced as a mortgage upon the bonds. Thus, in Morrow v. 
Turney's Adm'r, it is said by Mr. Chief Justice Walker, as the or- 
gan of the court: 

"The bill shows that tliere was an agreement; and if it was an agreement to 
give a mortgage, predicated upon the considération of a debt contracted on the 
faith of the agreement, it will be upheld and enforced, between the parties and 
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their représentatives, as a mortgage, tipon the princlple that equlty wiU consider 
that as done whieh ought to hâve been done." 35 Ala. 137; Glover t. McGilv- 
ray, 63 Ala. 508; Riddle v. Noms, 46 Mo. App. 512; Kiddle v. Hudgins, 7 0. G. 
A. 335, 58 Fed. 490; 13 Am. & Bng. Enc. Law, p. 608; 1 Jones, Liens, § 27. 

The only question remaining for considération is whether the 
court erred in entertaining the intervening pétition of appellees, 
and deoreeing payment of their claim ont of the proceeds of the 
sale of the railway. It will be observed that when the pétition 
was flled the original foreclosure suit was pending in the circuit 
court. That court had foreclosed the mortgage, and decreed the 
sale of the railway, and was, at the time the master's report was 
oonflrmed, engaged in administering the fund arising from the sale. 
Appellees were claiming a mortgage lien on the bonds, and the 
holders of those bonds were entitled to the proceeds of the sale 
of the road, after the payment of preferential claims. The claim 
of appellees should be held to constitute an équitable charge upon 
so much of the proceeds of sale as was directed by the court to 
be ultimately distributed among the holders of bonds. And what 
court was more compétent than that to adjust and settle the con- 
flicting claims to the fund in its custody? "It is well settled," 
says the suprême court, "that, where property is in the actual pos- 
session of a court, this draws to it the right to décide upon con- 
flicting claims to its ultimate possession and control (Minnesota Co. 
V. St. Paul Co., 2 Wall. 609; Morgan's L. & T. B. & S. S. Co. v. 
Texas Cent. Ry. Co., 137 U. S. 171, 201, 11 Sup. Ct. 61), and that, 
when assets are in the course of administration, ail persons en- 
titled to participate may come in, under the jurisdiction acquired 
between the original parties, by ancillary or supplemental proceed- 
ings, eren though jurisdiction would be lacking if such proceed- 
ings had been originallv and independently prosecuted." Rouse y. 
Letcher, 156 U. S. 49,^50, 15 Sup. Ct. 266; Williams v. Morgan, 
111 U. S. 684, 4 Sup. Ct. 638. We find no error in the decree of 
the circuit court, and it is therefore affirmed. 



KING v. BUSKIRK et al. 

(Circuit Court of Appeals, Fourtli Circuit. February 2, 1897.) 

No. 172. 

Dissolution of IsjnxcTioN— Judgmest at Law fok Défendant. 

When, upon a bill in equity filed as ancillary to an action of ejectment, a 
preliminary injunction bas been granted restraining the défendant from cut- 
ting timber upon the land in controversy, for the purpose of preserving the 
status quo pending the litigation, and a verdict and judgment are afterwards 
rendered for the défendant in the action of ejectment, it is proper for the court, 
in the exercise of its discrétion, upon being iuformed of such verdict and judg- 
ment, to dissolve the injunction. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Maynard F. Stiles, for appellant. 
Z. T. Vinson, for appellees. 
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Before SIMONTON, Circuit Judge, and MORRIS and BBAW- 
LEY, District Judgea, 

SIMONTON, Circuit Judge. This case cornes up by appeal from 
tte circuit court of tlie United States for tlie district of West Vir- 
ginia. In March, 1895, the présent appellant brought his action of 
ejectment against a number of persons, among tiiem the appellees, 
Busltirk and Mullins. As ancillary to tiiis suit, the appellant, on 
the 31st May, 1895, flled his bill against thèse two défendants, claim- 
ing ownership in a tract of 500,000 acres; that the défendants were 
setting up title to a part of this land under deeds arising from sales 
alleged to be fraudulent; and that they were preparing to eut ofE 
the timber on said lands, which were chiefly valuable because of this 
timber. The bill prayed an injunction pendente lite. Answers 
having been liled, the cause was heard on the motion for injunction. 
The injunction was granted, and an appeal therefrom taken to this 
court, which aflQrmed the decree of the circuit court, February 4, 
1896. Buskirk y. King, 18 C. C. A. 418, 72 Fed. 22. On 31st De- 
cember, 1895, the appellant flled another bill in equity, in the circuit 
court of the United States for the district of West Virginia, against 
thèse same défendants, and impleaded with them Lorenzo I). Cham- 
bers and Margaret L. Chambers. In this bill he set up his title to 
the said 500,000-acre tract; charged that the défendants had by 
fraudulent acts of Chambers, commissioner of school lands, become 
possessed of a pretended title to part of said lands,. and that the 
merchantable timber was being eut therefrom; that an action of 
ejectment had been brought by him against said défendants; and 
that complainant had obtained an injunction against the cutting of 
the timber on a part of said lands; and prayed an injunction against 
the défendants as to the rest of the land claimed by them. Upon 
the filing of this bill, a temporary injunction was granted as prayed 
for. On 26th February, 1896, the two causes above referred to 
were Consolidated. The action of ejectment to which thèse suits in 
equity Avere ancillary came on to be tried before a jury on 14th 
January, 1896. The défendant Mullins and two others having 
severed their défense from the other défendants, the issue was made 
as to them; and on 30th January, 1896, the jury, under insti-uctions 
of the court, found a verdict for the défendants. On 27tli February 
of the same year, Mullins and Buskirk, in the Consolidated equity 
cases, flled what is called a "plea," verifled by affldavit, in which 
was stated the fact of the trial of the action of ejectment and its re- 
suit in the instruction of the court to the jury to flnd for the de- 
fendants, and that judgment was entered thereon on 27th February, 
1896, and the further fact that the land in said ejectment suit 
sought to be recovered from the said défendants is the same land 
mentioned and described in the bills praying for injunction, and, 
on that State of facts, praying the judgment of the court, whether 
they should be called upon further to answer the bill. Thereupon 
the court dissolved the injunction. A modification of the order 
was subsequently made, but not in any way afEecting the purport 
of the order dissolving the injunction. Thereupon an appeal was 
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taken to tMs court upon the several assignments of error set out in 
the record. It is not necessary to discuss thèse in détail. 

The granting of an injunction on a bill flled ancillary to an action 
of ejectment is a departure from the an oient practice in equity. 
Pillsworth V. Hopton, 6 Ves. 51; Norway v. Eowe, 19 Vas. 147. It 
is the product of modem practice. It is not a matter of absolute 
right, nor does such an injunction issue as a matter of course. There 
must appear prima facie a title in the complainant; and tiiere must 
also appear danger of irréparable injury, such injury as cannot be 
compensated in money. Nor must the court look only to the injury 
threatened the complainant. It must also consider the interests of 
the défendants^ "There is no power, the exercise of which is more 
délicate, which requires greater caution, délibération, and sound 
discrétion, or more dangerous in a doubtful case, than the issuing of 
an injunction. • * ♦ The right must be clear; the injury im- 
pending and threatened, so as to be averted only by the protecting 
préventive process of injunction." Truly v. Wanzer, 5 How. 142, 
143. It is for the chancellor to say, after an examination of the 
claim of title in the complainant, whether the showing prima facie 
is such as to render it proper to préserve the status quo. Poor v. 
Carleton, Ped. Cas. No. 11,272. When such an injunction is granted, 
it goes upon the idea that the property should be preserved until 
one or the other of the parties shows the best title to it, and to pre- 
vent irréparable mischief. But if it be made to appear to the 
chancellor, after injunction granted, that the injury is not of the 
irréparable character alleged, or that compensation may be aiïorded 
in damages, or that the title set up by complainant is not good, and 
that such has been the verdict of a jury, there can be no reason why 
the injunction should not be dissolved. See Eussell v. Farley, 10."5 
U. S., at pages 441, 442. If the bare fact that a party sets up a 
claim to land will entitle him to an injunction against the party in 
possession, restraining him from ail use whatever of it, pending a 
long and expensive litigation, irréparable injury may be done to 
défendants in such a suit. Take the case of a person who has gone 
into quiet possession of land under what seems a good title, and 
who has expended sums of money in its use and improvement. Has 
he less claim on the protection of the court than one who sets up an 
old claim, long dormant, and seeks to oust him? And if the 
chancellor has been judicially satisfied that the title set up by the 
complainant is not a good title, or that the great prépondérance of 
probability -is with the party in possession, must he, nevertheless, 
keep the défendant out of its enjoyment? 

In the case at bar, action of ejectment was tried before the judgc 
who heard the motion to dissolve the injunction. He knew the full 
merit of the complainant's title, and, after hearing it, he instructed 
the jury to flnd for the défendant. The so-called "plea" simply put 
the facts before him in regular form, — the fact that a jury had 
heard the case at law, and, under the instructions of the court, had 
found the title of the plaintiff in ejectment invalid. It must not 
be treated as a formai plea. It was more in the nature of an affi- 
davit on which is based a motion to dissolve an injunction. Under 
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thèse cîrcumstances, the court exercised its discrétion, and, to pre- 
vent irréparable mischief to the défendants, dissolved the injunc- 
tion. No other action was taken on the so-caJled "plea." The cause 
is still pending. No error is perceived in this. 

The appellant was allowed a supersedeas bond, with provision, 
however, that the défendant, by giving bond, could continue his cut- 
ting of timber notwithstanding the supersedeas. In this the court 
exercised its discrétion. Botii provisions of the order terminate 
with the promulgation of this opinion, and no practical resuit could 
now be reached if this court reviewed it. The decree of the circuit 
court is afiBrmed. 



SOUTHERN PAO. 00. v. BOAKD OF RAILROAD COM'RS OF CALI- 
FORNIA et al. (UNITED STAÏES, Interrener). 

(Circuit Court, N. D. Oalifornia. November 30, 1896., 

No. 12,127. 

1. Campornia Railroad Commission — Constitotionai, Law— Unlawpdi, Détermina- 
tions— Power OF Courts— 1NJUN0TION3. 

The constitution of Oalifornia provides (article 12, § 22): "The state shall 
be divided into three districts, * * * in each of which one railroad com- 
missioner shall be elected. • • • gaid commissioners shall hâve power, 
and it shall be their duty, to establish rates of charge for the transportation of 
passengers and freight, by railroad and other transportation companies, • » • 
to hear and détermine complaints against railroad and other transportation 
companies, » * * and enforce their décisions and correct abuses through 
the médium of the courts. * * ♦ Any railroad corporation or transporta- 
tion Company which shall fail or refuse to conform to such rates as shall be 
established by such commissioners, or shall charge rates in excess thereof, 
* • ♦ shall be fined not exceeding $20,000 for each ofEense, and every ofBcer, 
agent or employée, of any such corporation or company, who shall demand or 
receive rates in excess thereof, or vtho shall in any manner violate tlie provisions 
of this section, shall be fined not exceeding $5,000, or be imprisoned in the 
county jail one year. In ail controversies, civil or criminal, the rates of tares 
and freights established by said commission shall be deemed conohisively just 
and reasonable. * * *" The act of the législature (April 15, 1880) passod 
to carry this provision into efEect provides for serving upon a railroad affected 
a schedule of rates, adopted by the commission, which becomes effective in 20 
days after service. Held that, under thèse provisions, the board of railroad 
commissioners is invested with administrative, as well as judicial and législative, 
powers; and its duties are not so far dischargod by the adoption and service 
of a schedule of rates as to leave nothing further to be done, and to put it 
beyond the jurisdiction of a court, in proceedings to restrain the enforcement of 
an unlawful détermination. 

8. BaME— SOHIÎDCLBS OF Kates. 

Held, further, that a resolution of such board as to the propriety and necessity 
of a certain réduction of rates, which has not, however, been embodied in a 
schedule, and is not intended to be acted upon, without further investigation 
(as to which the solemn déclaration of the commissioners must be taken as 
true by the courts), does not aiïord a basis for the action of a court to restrain 
the enforcement of such resolution, on the ground that the proposed rates are 
unreasonable. 
& Same — Unkeasonable Scheddle— Injonction. 

Jfelâ, further, that the functions of such commission are not so purely légis- 
lative that it is not amenable to the control of the courts, when it attempts 
to enforce a tariff of rates which is unjust and unreasonable. 
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4. Bame. 

Beld, further, that a suit to restrain the enforcement, by such commission, 
of an unreasonable schedule of rates, is not a suit to restrain criminal prosecu- 
tions. 

6. Samb — Leased Lines— Estoppkl — Illégal Contbacts. 

Held, further, that, where such commission has dealt with a corporation, 
operating lines of railroad under leases from other corporations, as an existing 
transportation company, by serving upon it a schedule of rates, and requiring it 
to conform thereto, it cannot afterwards, as an answer to a suit by such cor- 
poration to restrain the enforcement of the rates, object or inquire into the 
validity- of the leases, under which the corporation opérâtes its lines, or the 
power of the lessor companies to make them; nor hâve the principles applicable 
to suits between parties to illégal contracts, in pari delicto, any application to 
such a case. 

6. Bame — EsTOPPEL — Illégal Combinatios. 

Held, further, that such commission, having dealt with such an esisting trans- 
portation Company, is also estopped to object, in a suit by it, that it is an illégal 
combination. 

7. SAME— CONSTITUTIONAL LaW— FOREIGN CORPORATIONS. 

Held, further, that the above-stated provisions of the California constitution 
were not intended as conditions upon the exercise of their powers, within the 
State, by foreign corporations, nor as amendments of the charters of domestic 
corporations. 

8. SAME— A.MENDMENT OF CORPORATE CHARTERS— PROPEBTT RiGHTS— FeUERAL GDAR- 

ANTIE8. 

Held, further, that the power to amend the charters of corporations, which 
may be reserved, is not a power to withdraw from them the guaranties of the 
fédéral constitution, nor to alïect any rights not given them solely by their 
charters. It does not extend to afEecting the property acquired in the exercise 
of their functions. 

9. Bame— Power of Statb to Fix Railroad Rates. 

Held, further, that, while a state has power to regulate railroad rates, such 
power, as well as the right of a railroad company to control its business, stops 
at injustice, the state having no right to fix a rate unreasonably low, though it 
may prevent a railroad from fixing one unreasonably high. 

10. SaME— t) XRBASONABLE RATES— UnCONSTITUTIONAL PROVISIONS. 

Held, further, that the provision of the constitution making the rates fixed 
by the commission conclusively just and reasonable is in conflict with the 
fourteenth amendment to the constitution of the United States, and void, but 
is so clearly separable from the rest of the provisions relating to the commission 
that it does not render them invalid. 

11. Same— Notice of Fixing of Rates. 

It seems, further, that the provisions of the constitution, if correctly inter- 
preted, as not requiring notice to the railroads of a proposed fixing of rates, 
are not, for that reason, invalid. 
13. Same — Unlawfcl Discrimination. 

Held, further, that, under the interprétation of the above-recited constitu- 
tional provision by the suprême court of California, which is binding On this 
court, and which holds the words "transportation companies" to include indi- 
viduals, such provisions are not void, as discriminating between corporations 
and individuals. 

13. Same — Conclusiveness of Rates. 

Held, further, that the constitutional provision making rates conclnsive is 
not équivalent to directing them to be made unreasonable. 

14. Same — Décisions of Commission — Interest of Mkmber. 

Held, further, that the interest, as a shipper, in the rates fixed, of one of the 
commissioners who takes part in fixing them, but whose vote is not necessary 
to the décision, does not render such décision invalid. 

15. Same— Pbior Pledqe bt Member of Commission. 

Held, further, that the fact that a member of the commission had pledged 
himself, before his élection, to make certain changes in rates, which are em- 
bodied in schedules by the commission, does not necessarily affect the validity 
ot such schedule, since the real question is as to the reasonableneas of the rates 
fixed. 
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16. Bame — What abb Reasonable Rates. 

Héld, further, that rates for railroad transportatîon are not alone unreasonable 
when they amount to practical confiscation, nor necessarily reasonable when 
they allow any dividend, however small; but a railroad company is entitled to 
be reimbursed its charges and expansés, and to receive, besides, an adéquate 
return upon inrestment. 

17. Same— Operating Expenses. 

Held, further, that in ascertaining the cost of operating a railroad, with réf- 
érence to determining the reasonableness of rates, the expenses of opération 
are not to be strictly limited to the cost of running trains, excluding ail better- 
ments, but the cost of reasonable renewals and improvements of roadbed. 
track, and equipment should be included in the operating expenses. 

18. Samk— Ke.ason'Ableness of Rates— Sodthebn Pacific Railkoads. 

Held, further, in view of the facts appearing in this case, as to the receipts 
and expenditures of the Southern Pacific Company, taking iuto considération 
the proper division of charges between it and its lessor companies, under its 
varions leases, that no réduction should be made in its rates, and that the 
enforcement of a réduction, determined upon by the board of railroad cominis- 
sioners, should be restrained. 

The Southern Paciflc Company is a corporation organized under 
a spécial act of the législature of Kentucky, and operating, under 
leases, a number of railroads, in California and other states and ter- 
ritories, constituting its Paciflc System. 

On September 12 and 13, 1895, the board of railroad commission- 
ers of California, acting under the powers conferred on it by section 
22, art. 12, of the constitution of California, and by the act of the 
législature of April 15, 1880, passed two resolutions, the first of 
which, adopted unanimously, and known as the "Grain Resolution," 
was as f ollows : 

"Kesolved, that the rates at présent existing for the transportation of grain 
in California by the Southern Pacific Company, and its leased Unes, as established 
by grain tariff No. 2 and ail subséquent amendments thereto, be, and the same 
are hereby, reduced 8 per cent.; and the secretary of this board is hereby directed 
forthwith to prépare for publication by this board a schedule of rates in 
accordance herewith; and, when so prepared, the same shall be published at 
once, and take effect as soon thereafter as allowed by law, and that on the 
adoption of the revised gênerai freight tarifE of said company, herein provided 
for, any further per cent, déduction due said grain tarifE, as provided herein, 
shall be given." 

The second, adopted by the votes of Commissioners La Eue and 
Stanton, against the vote of Commissioner Clark, and known as the 
"25 Per Cent. Résolution," was as follows: 

"Eesolved, that the présent rates of charges for the transportation of freights 
in California by the Southern Pacific Company and its leased lines are unjust 
to the shippers of the state. Therefore be it resolved, that the présent rate of 
charges for the transportation of freights in California by the Southern Pacific 
Company and its leased liens be subjected to such an average réduction as 
including ail réductions made therein since December 1, 1894, shall equal an 
average réduction of 25 per cent, upon said rates, as in existence on said 
December 1, 1894. Resolved, that this board proceed at once to adopt a 
revised schedule of rates in accordance heren-ith, in order that the same may be 
in force on or before .Tanuary 1, 1896. And be it further resolved, that, if the 
necessities of the case so require, this board will at once proceed to the ascertain- 
ment of the proportion of the réduction due any commodity which, by reason of its 
nature, requires to be moved between now and the time herein fixed of the taking 
efCect of said gênerai réduction." 

On October 14, 1895, the Southern Pacific Company filed its bill 
against the board of railroad commissioners, seeking to enjoin the en- 
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forcement of thèse resolutions, and obtained a temporary restraining 
order, with an order to show cause why it should not be continued. 
The United States also intervened in support of the prayer for an 
injunction; and affldavits and other proofs were submitted by 
ail parties, with full arguments upon the question of the continu- 
ance of the injunction. 

W. F. Herrin (J. C. Martin, J. E. Foulds, E. S. Pillsbury, and John 
Grarber, of counsel), for complainant. 

W. P. Fitzgerald, Atty. Gen. of California (Robt. Y. Hayne and 
W. W. Foote, of counsel), for défendants. 

H. S. Foote, U. S. Atty. 

McKENlS'A, Circuit Judge. This suit is brought against the 
board of railroad commissioners, to enjoin them from enforcing a 
certain resolution reducing the rates on grain and other freight on 
the lines of railroad operated by complainant. The bill is too long 
to quote in full; hence I shall give only such summary of its im- 
portant allégations as will assist the understanding of this opinion. 

It allèges the jurisdictional facts and the officiai character of 
respondents, and that the complainant is a corporation, and was 
incorporated and organized by an act of the commonwealth of Ken- 
tucky, empowering it to operate the lines of railroads described, 
and operating them as one system, generally known as the "Pacific 
System," of complainant. That it has a paid-up capital stock of 
|Î20,934,170, distributed among 150 shareholders. The lines of 
railroads are given by name, with their respective mileage and 
termini. That certain of said roads hâve an outstanding indebt- 
edness, incurred.for their construction and equipment, represented 
by interest bearing bonds, ând secured by mortgage. The amount 
of indebtedness and the annual interest are given. That, by the 
leases to it, complainant is required to operate and maintain said 
roads in good repair, pay taxes, and provide for the payment of the 
interest aforesaid, which amounts, in the aggregate, to $8,420,000 
or thereabouts. That to some of said roads complainant is obliged 
to pay a certain rent, and to pay certain sums to the govemment 
of the United States. The amount of rent and such sums are 
given, and, as far as necessary, will be referred to hereafter. That 
none of the lessor companies, except the California Pacific Company 
and Northern Railway Company, hâve, for more than a year last 
past, received or been entitled to any profit or net income whatever, 
or been able to pay any dividend to stockholders. That the rent 
received by the California Pacific Company and Northern Railway 
Company, after deducting necessary payments of interest and ex- 
penses, amounts to less than 2^ per cent, per annum upon their 
respective capital stock ; and that this must be expended in better- 
ments and additions which are necessary for the proper opération 
and equipment of the road. That the cost and value of the prop- 
erties largely exceeds the bonded indebtedness respectively thereon. 
That complainant has invested |4,832,491.78 in the purchase of 
property necessarily used and necessary to be used for and in con- 
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nection with the opération of said roads as said Pacific System, and 
of said amount the sum of |4,000,000 is invested in California. 
That, in order to enable complainant to operate said road, it must 
receive income suflScient to pay expenses, interest, etc., and is enti- 
tled to some profit. That complainant is engagea in state and in- 
terstate trafiic; and that the rates of the latter hâve been fixed 
in pnrsuance of the provisions of the act to regulate interstate com- 
merce; and that the rates on state trafSc hâve been fixed as to the 
roads in California and Oregon by the board of railroad commis- 
sioners of said states, and in Nevada and the territories, in accord- 
ance with the laws thereof, respectively. That the rates upon 
freight arising and transported entirely in California are now lower, 
both actually and relatively, than the rates on freight arising and 
transported entirely within either of the other states, and, when 
established, were no more than sufiicient to operate said roads down 
to the commencement of the year 1894; and that in that year an 
unusual dépression in business occurred, so reducing the business 
of the complainant as to render its income insufiicient to pay ex- 
penses, as hereinbefore set forth. That said dépression, it is alleged 
on information and belief, will not be relieved ; and that the business 
will not be increased during the présent or the next ensuing year. 
That from time to time réductions hâve been made in rates, and 
from January, 1889, to June, 1895, to the amount of more than 35 
per cent. A table, showing the réduction by years, is given in the 
bill. That the total receipts and expenditures of the Pacific Sys- 
tem, during the calendar year 1894, were as foUows: 

Receipts $31,458,522 64 

Expenditures 31,734,785 34 

Showing a deficiency of ï 276,262 70 

— The items of receipts and expenditures arc given. That the total 
receipts for the first six montlis of the current year {1895), from 
the Ist day of January to the 30th day of June, for the Pacific Sys- 
tem, were as follows: 

Receipts $14,836,125 77 

Expenditures 16,312,302 16 

Leaving a deficiency of $ 1,476,176 39 

— The items are given. That there has been, at ail times, economy 
of opération; and that the opération of said road as a System is 
a convenience to the public. The number of ofticers employed is 
alleged to be 71, who received a daily compensation of |16.25; total 
yearly compensation, f361,079.04. Ail its other employés, num- 
bering 15,064, received an average daily compensation of |2.54; to- 
tal yearly compensation, $11,972,667.73. That thèse rates were not 
unreasonable. That the rates in force upon the several railroads 
■>perated by complainant hâve been fixed according to circumstan- 
ces and conditions surrounding the trafllc, and with a careful re- 
gard to those conditions which affect their relative adjustment and 
classification, and are fair to shippers, and, in many cases, are fixed 
at the actual cost of transportation by reason of water and railroad 
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compétition. That, notwitlistancling the premises, the board of rail- 
road commissioners did, on the 12th and 13th days of September, 
18&5, pass and adopt the resolutions complained of. They are set 
ont in the bill, and, as the 25 per cent, resolution is given hereaf ter, 
I omit that hère. The grain resolution is as follows: 

"K«solved, that the rates at présent existing for the transportation of grain in 
California by the Southern Pacific Company, and its leased lines, as established 
by grain tariff No. 2, and ail subséquent amendments thereto, be, and the same 
are hereby, reduced 8 per cent.; and the secretary ol this board is hereby directed 
forthwith to prépare for pubhcation by this board a schedule of rates in accord- 
anee herewith; and, when so prepared, the same shall be published at once, and 
take effect as soou thereafter as allowed by law; and that on the adoption of the 
revised gênerai freight tariff of said Company, herein provided for, any further 
per cent, réduction due said grain tariff, as provided herein, shall be given." 

— That the portion of the resolution having référence to the grain 
rates was adopted by a unanimous vote, and the remainder there- 
of was adopted by the vote of Hugh M. La Rue and James I. Stan- 
ton ; William R. Clark voting against same. That, pursuant to 
the resolution, a schedule of the grain rates was prepared, and serv- 
ed on complainant on the 26th day of September, 1895; and that 
the board is proceeding to prépare a schedule of other rates, and 
will, not later than January 1, 1896, enforce them, unless restrained. 

Complainant avers : That there is no reason to believe that there 
can be and will be an incïease of complàinant's business, and that 
the rates and réductions were resolved on arbitrarily and without 
évidence, and will be unjust, unfair, and unreasonable, and confls- 
catory of the property rights of complainant and its lessors. That 
such rates will require complainant to carry many classes of freight 
at less than cost, and that such loss cannot be made good. That 
they cannot be adopted without irréparable injury, and will cause a 
diminution of revenues, as nearly as can be ascertained, of |1,600,- 
000 per annum, and will be insufScient to pay expenses, as afore- 
said, so that trafic can be conducted with safety, and, on informa- 
tion and belief, avers that the deflciency of the next ensuing year 
will exceed the sum of §4,000,000. That the injurions effect will 
extend to the interstate business of complainant to the amount of 
upward of $250,000. The reasons and manner are stated. 

The bill gives the names of the California roads, and their mile- 
age, the bonded indebtedness, and the amount of annual interest, 
their total receipts and experiditures, by items for the year 1894, and 
the first half of the year 1895. 

The receipts for 18&4 were $20,993,488 39 

Expenditures 20,558,991 m 

Leaving a surplus of $ 434,497 05 

The total receipts for 1895 (ending June 30th) $ 9,932,611 82 

Expenditures 10,796,303 11 

Leaving a deflciency of $ 883,691 29 

And it is alleged: Tliat, under the proposed rates, there would 
hâve been for 1894, instead of a surplus, a deflciency of $1,340,502.95; 
and the deflciency of 1895 would be increased to $1,681,914.57. That 
78 F.-16 
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there is no reason to expect a compensating increase of business, 
and tence during the next ensuing year there will be a deflciency 
of 12,363,829.14 on the Oalifornia roads. That the défendants 
threaten a réduction in the rates of passenger fares, which are 
already just and reasonable. That Mr. La Rue and Mr. Stanton took 
the following pledge before élection, and were elected in consé- 
quence thereof : 

"Resolved, that the charges for the transportation of freights in California by 
the Southern Pacifie Company of Kentucky and its leased lines should be sub- 
jected to an average réduction of not less than 25 per cent; and we pledge our 
nominees for railroad commissioners to make this réduction." 

— -That Mr. La Rue ia a raiser of agricultural produce, and a shipper 
thereof, and hence interested against complainant. That complain- 
ant bas not consented to their acting, but protested against it. That 
the provisions of the constitution of the state of California, and tlie 
act of the législature in aid thereof, are in violation of section 1 of 
the fourteenth amendment of the constitution of the United States. 
The particulars will be indicated hereafter. That défendants will 
proceed to promulgate and enforce the rates of freight as aforesaid, 
and that complainant will be harassed by a multiplicity of suits to 
enforce the same or the penalties of the constitution of the state. 
That the suit is of a civil nature, and that the matter in dispute ex- 
ceeds, exclusive of interest and costs, $5,000, and that it is a cause 
arising under the constitution and laws of the United States. 

There is the usual prayer for injunction pendente lite and per- 
pétuai. 

There were âled with the bill aflidavits supporting its allégations, 
and a temporary restraining order was granted, and also an order 
to show cause why it should not remain pending the suit. Upon the 
hearing, refuting afifldavits were filed by respondents, and against 
thèse, and in support of the bill, complainant also âled other af- 
fidavits. There were also presented voluminous extracts from the 
testimony taken by the Pacific Railway commission, to show a 
wasteful and extravagant construction of certain of the roads, and 
also a diversion of the revenue to dividends, instead of being em- 
ployed in debt paying. There were also introduced the leases to 
the Southern Pacifie Company, and its annual report to its stock- 
holders, showing the opérations of its proprietary lines and those 
operated under leases; a very full exposition of its expenses and 
receipts. 

The case has been elaborately argued ; how elaborately is indicated 
by the fact that, when put into printed form, the arguments of com- 
plainant's counsel occupy 1,147 pages, and those of respondents' 
1,031 pages. It is needless to say that counsel were ail able, and 
that they neither abused nor wasted the opportunity given to them, 
nor neglected a single topic which could illustrate or expound the 
intricate problems involved in the controversy. The United States 
attorney, Mr. Foote, also presented a full and strong argument on 
behalf of the government's intervention, and its right to an injunc- 
tion against the commissioners. The évidence and the arguments 
had to be considered by me, and this accounts, in part, for the time 
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I Lave taken for décision. In part, it is accounted for by other 
and imperatiye demanda on my attention. This opinion will be 
long, and, while there is justification for it, I bave, nevertbeless, 
leaned against too elaborate an exposition; but I bope, in avoid- 
ing prolixity, I bave not sligbted any essential proposition, or failed 
to make my meaning plain. 

Tbe many propositions urged upon my considération may not, 
witb clearness, be tabulated or presented in a determined order. 
Some, bowever, naturally assume a precedence, and of tbese tbe two 
following are earnestly and ably urged by tbe counsel for respond- 
ents, as settling tbe controversy: (1) Tbat tbe action on tbe grain 
resolution is completed, and bence tbe board of railroad commis- 
sioners bas no furtber office to perform; or, putting it anotber 
way, tbe scbedule bas become tbe law of tbe land, to be enforced 
by suit by tbe proper state officers, or by tbe sbippers. (2) As to 
tbe otber resolution, wbicb may be called tbe "23 Per Cent. Resolu- 
tion," action bas not gone far enougb. It is claimed to be but a 
resolution of inquiry, upon vFbich action is not yet determined. 

Section 22 of article 12 of tbe constitution of California is as fol- 
lows : 

"The state shall be divided into three districts, * * * in each of which one 
railroad commissioner shall be elected. • * • gaid commissioners shall hâve the 
power, and it shall be their duty, to establish rates of charges for the transporta- 
tion of passengers and freight, by railroad and other transportation companies, 

* * * ànd enforce their décisions and correct abuses through the médium of 
ihe courts. ♦ • * Any railroad corporation or transportation company whicb 
shall fail or refuse to conform to sucb rates as shall be established by such com- 
missioners, or shall charge rates in excess thereof, * * * shall be fined not es- 
ceeding Ç20,000 for each oftense, and every officer, agent or employée, of any such 
corporation or company, who shall demand or receive rates in excess thereof, or 
who shall in any manner violate the pi'ovisions of this section, shall be fined not 
exceeding $5,000, or be imprisoned in the county jail one year. In ail controver- 
sies, civil or criminal, the rates of fares and frelghts established by eaid commis- 
sion shall be deemed conclusively just and reasonable, and in any action against 
such corporation or company for damages suatained by charging excessive rates, 
the plaintiff, in addition to the actual damages, may, in the discrétion of the 
judge or jury, recover exemplary damages. Said commission shall report to the 
governor, annually, thedr proceedings, and such other facts as may be deemed im- 
portant. Nothing in this section shall prevent individuals from maintaining ac- 
tions against any of such companies. The législature • • * may confer such 
further powers on the commissioners as shall be necessary to enable them to per- 
form the duties enjoined on them in this and the foregoing section. ♦ • *" 

Tbe législature passed an act in aid of the constitution, whicb is 
entitled "An act to organize and define tbe power of tbe board of 
railroad commissioners," approved April 15, 1880. 

Section 11: "Whenever said board, in the discharge of its duties, shall establish 
or adopt rates of charges, * * * pursuant to the provisions of the constitu- 
tion, said board shall serve a printed schedule of such rates * * * upon the 

* * * corporation affected thereby, and upon such service it shall be the duty 
of such * * * corporation to immediately cause copies of the same to be 
posted in ail its offices, stationhouses, warehouses, and lauding-offices affected by 
such rates, * * * in such manner as to be accessible to public inspection dur- 
ing usual business hours. Said board shall also make such further publication 
thereof as they shall deem proper or necessary for the public good. * • * The 
rates of charges established or adopted by said board, pursuant to the consti- 
tution and this act, shall go into force and effect on the twentieth day after 
service of said schedule." 
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In thîs action we are concerned only with the acts of the board 
of railroad commissioners, performed, performiiig, or to be perform- 
ed. With the rights shippers hâve, we are net concerned. The 
grain schedule was served, and the 20 days prescribed by statute, 
after which the rates should go into effect, had not expired when 
the bill was filed. Were there yet any acts or duties to be perform- 
ed by the board? It is very clear that, if there was nothing left to be 
performed, — if the rates had become the law to be enforced by other 
ofQcers than the commissioners, — there was nothing to be enjoined 
in a suit against the commissioners. 

The constitution is certainly not clear, and interprétation must 
be exercised by a very careful considération of its language. After 
providing for the élection of railroad commissioners, it enumerates 
their duties as follows (which I shall number for the purpose of 
distinction and référence) : Said commissioners shall hâve the pow- 
er, and it shall be their duty : (1) To establish rates of charges for 
transportation of passengers and freight by railroad and other trans- 
portation companies, and publish the same from time to time, with 
such changes as they may make. (2) To examine the books, records, 
and papers of ail railroad and other transportation companies, and 
for this purpose they shall hâve the power to issue subpœnas and 
ail other necessary process. (3) To hear and détermine complaints 
against railroad and other transportation companies, to send for 
persons and papers, to administer oaths, take testimony, and punish 
for contempt of their orders and processes, in the same manner and 
to the same extent as courts of record, and to enforce their décisions 
and correct abuses through the médium of the courts. (4) Said 
commissioners shall subscribe (? prescribe) a uniform system of ac- 
counts to be kept by ail such corporations and companies. It is 
under the third of the said enumerated provisions of the board that 
there is an implicit direction to "enforce their décisions and correct 
abuses through the médium of the courts." Let us repeat its lan- 
guage in connection with the direction and injunction to the board. 

"Said commissioners shall hâve the power, and it shall be their duty, • * • 
to hear and détermine complaints against railroad and other transportation com- 
panies, to send for persons and papers, to administer oaths, take testimony, 
and punish for contempt of their orders and processes, in the same manner, and 
to the same extent, as courts of record, and to enforce their décisions and cor- 
rect abuses through the médium of the courts." 

It appears, therefore, that the board may hear and détermine 
complaints. What complaints? Surely thèse may be as broad 
as the board's powers are, and as various as the misconduct of trans- 
portation companies. Upon whose complaint? Must the board 
wait as a court does to be invoked? Is it not a différent instrumen- 
tality from a court? An active, seeking, supervising one, — the eye 
and the activity of the state, — expected to see and do what private 
interests may overlook, or be deterred from doing? I think so. 
But grant I am wrong; the board bas the further power to correct 
abuses. "VSTiat abuses? Only those complained of, or those, be- 
sides, which it discovers? If only those complained of, the phrase 
"to correct abuses" is but a répétition of the phrase "to enforce 
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their décisions." Primarily, we may not assunïe that it is super- 
fluous, and reflection on the purposes of the constitution convinces 
that it was not intended to be. It must be construed as an inde- 
pendent gift of power, giving the commissioners as ample adminis- 
trative powers in proper places as judicial and législative powers in 
proper places. That this construction will make the board more 
efficient there can be no doubt, and I am not disposed to interpret 
any ambiguity so as to take away a valuable power, and one so 
consistent with, and, maybe, necessary to, the purposes for which 
the commission was created. The first contention is, therefore, not 
good. 

The second contention is that the 25 per cent, resolution is only 
one of inquiry, not one of defmite action, or, necessarily, one even 
of intended action. The attomey gênerai says: "It is a kind of 
déclaration, not binding upon the railroad commissioners as a body, 
or upon anybody else." He also says : "It does not amount to any- 
thing. It is the schedule, after ail, which is the law." But it 
would seem that this is but a part of the sweeping contention that 
the railroad commissioners are not amenable to restraint at ail; 
not, it is claimed, before a schedule is prepared and served, because 
their functions are then législative; not after a schedule is pre- 
pared and served, because their function is done, and their acts are 
law, the enforcement of which must be restrained, if at ail, by suits 
against other offlcers than them, — in other words, that the function 
of the commissioners is that of the législature of the state, and, 
like the législature, not amenable to the control of the courts. If 
this is so, it would seem from many précédents of suits against com- 
missioners that it results from provisions peculiar to the Oalifornia 
commission, and not from anything inevitably incident to the func- 
tion or the office. 

In support of this contention, a great many cases hâve been cited 
and reviewed, which I need not comment upon. They, undoubtedly, 
décide that the purely législative functions of any officiai body can- 
not be controlled by the courts, but, in the case of railroad commis- 
sions, the suprême court of the TJnited States has distinguished 
executive from législative functions, and has asserted the power to 
restrain the latter when their attempt is to enforce a tariff of rates 
which may be unjust and unreasonable. Railroad Commission 
Cases, 116 U. S. 307, 6 Sup. Ct. 334, 348, 349, 388, 391, 1191; Reagan 
V. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047. In the latter case the 
powers of the court were clearly defined, and I shall quote from it 
fuUy. The same broad contention was made in that case that is 
made in this, and to it the court replied, through Mr. Justice Brewer, 
as follows: 

"It appears from the bill that, in pursuance of the powers given to it by this 
act, the state commission has made a body of rates for fares and freights. This 
body of rates, as a whole, is challengcd by the plaintiff as unreasonable, un- 
just, and worlcing a destruction of its rights of property. The défendant dénies 
the power of the court to entertain an inquiry into that matter, insisting that 
the fixing of rates for carriage by a public carrier is a matter wholly within 
the power of the législative department of the government, and beyond ezamina- 
tion by the courts. * • •" 
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And, after further comment: 

"The courts are not authorized to revise or change the body of rates imposed 
by a législature or a commission. Tliey do not détermine whether eue rate 
is préférable to another, or what, under ail circumstances, would be fair and 
reasonable as between carriers and shippers. They do not engage in any mère 
administrative work; but still there can be no doubt of their power and duty 
to inquire whether a body of rates prescribed by a législature or a commission 
is unjust and unreasonable, and such as to worls a practical destruction to 
rights of property, and, if found so to be, to restrain its opération." 

After reviewing a number of cases, tlie learned justice continued as 
follows: 

"Thèse cases ail support the proposition that, while it is not the province of 
the courts to enter upon the merely administrative duty of framiug a tariff of 
rates for carriage, it is within the scope of judicial power, and a part of judicial 
duty, to restrain anything which, in the form of a régulation of rates, opérâtes 
to deny the owners of property invested in the business of transportation that 
equal protection which is the constitutional right of ail owners of other prop- 
erty. There is nothing new or strange in this. It has always been a part of 
the judicial fuuction to détermine whether the act of one party (whether that 
party be a single individual, an organized body, or the public as a whole) 
opérâtes to divest the other party of any rights of person or property. In evcry 
constitution is the guaranty against the taking of private property for publie 
purposes without just compensation. The equal protection of the laws which. 
by the fourteenth amendment, no state can deny to the individual, forbids lég- 
islation, in whatever form it may be enacted, by which the property of one 
individual is, without compensation, wrested from him for the benefit of an- 
other, or of the publie. This, as has been often observed, is a government of 
law, and not a government of men; and it must never be forgotten that under 
such a government, with its constitutional limitations and guaranties, the forms 
of law and the machinery of government, with ail their reach and power, must, 
in their actual workings, stop on the hither side of the unnecessary and un- 
compensated taking or destruction of any private property, legally acquired and 
legally held. It was therefore within the competency of the circuit court of the 
United States for the Western district of Texas, at the instance of the plain- 
tiff, a citizen of another state, to enter upon an inquiry as to the reasonable- 
ness and justice of the rates prescribed by the railroad commission." 

And, marking the limits of tlie powers of the court, he further 
said: 

"As we hâve seen, it is not the function of the courts to establish a schedule 
of rates. It is not, therefore, within our power to prépare a new schedule, or 
rearrange this. Our inquiry is limited to the effect of the tariff as a whole. 
including therein the rates prescribed for ail the several classes of goods, and 
the decree must either condemn or sustain this act of quasi législation." 

We are brought back to the inquiry conceming the duties which 
are devolved on the board of commissioners, and thèse, we hâve 
seen, are not only to enact provisions of régulation of rates, but 
to enforce them; and hence, certainly, when the former is done, and 
the latter is threatened, the courts hâve power to review the régula- 
tion, and, to use Justice Brewer's words, "condemn or sustain this 
act of quasi législation." 

The broad contention of respondents cannot therefore be sustain- 
ed. May the spécial one (to quote the attorney gênerai), that the 
25 per cent, resolution is "a kind of déclaration not binding upon 
the railroad commission as a body, or upon anybody else"? In an 
absolute sensé, the resolution is not binding on the railroad com- 
mission or on any one else. It would not be even if a formai schedule 
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were prepared; not even if the schedule was served. Ita obliga- 
tion only attaches upon 30 days after service. It cannot be enforced 
uiitil tlien. It need not be obeyed until them. But tbe object of 
the suit is to prevent that occurrence, — to arrest its obligation; 
not as an executed exercise of power, but as a tlireatened exercise 
of power. The question, then, is, is the resolution of this char- 
acter, as tested by the Reagan Case? "It is not the function of the 
courts," says that case, "to establish a schedule of rates. » ♦ * 
Our inquiry is limited to the eiïect of the tarifE as a whole, includ- 
ing therein the rates prescribed for ail the several classes of goods, 
and the decree must either condemn or sustain this act of quasi 
législation." Does this mean that the power of the courts is con- 
fined to reyiew only? What judgment is to be exercised is beyond 
their control. A régulation being determined by a board of rail- 
road commissioners, then an inquiry as to its reasonableness will 
be entertained, and judicially sustained or condemned as it is that 
or not that. Is the 25 per cent, resolution such a détermination? 
The resolution is as follows: 

"Eesolved, that the présent rates of charges for the transportation of freights 
in California by the Southern Pacific Company and its leased lines are unjust 
to the shippers of the state. Therefore, be it resolved, that the présent rate 
of charges for the transportation of freights in California by the Southern 
Pacific Company and its leased lines be subjected to such an average réduction 
as, including ail réductions made therein since December 1, 1894, shall equal an 
average réduction of 25 per cent, upon said rates, as in existence on said Decem- 
ber 1, 1894. Eesolved, that this board proceed at once to adopt a revised schedule 
of rates in accordance herewith, in order that the same may be in force on or 
before January 1, 1896. And be it further resolved, that, if the necessities of 
the case so require, this board will at once proceed to the ascertainment of the 
proportion of the réduction due any commodity which, by reason of its nature, 
rpquires to be moved betvi'een now and the time herein fixed of the taking 
effect of said gênerai réduction." 

The language of the resolution is positive as to the necessity of 
the réduction, and as to the amount, and upon what considération 
and évidence it was based Mr. La Eue recites in his aflQdavit as fol- 
lows: That the réduction in grain rates established, and the fur- 
ther réduction upon ail other classes of freights generally proposed, 
were not resolved arbitrarily, but after a complète indiridual and 
officiai investigation of the existing rates upon the varions roads, 
and of the efEect thereof upon the commerce of the state, upon the 
earnings and expenses, the revenues, the fixed charges, bonded 
indebtedness, and net income of said lines of railroad of said cor- 
porations; that a fuU and complète hearing, covering a number 
of days, was accorded complainant, who appeared by attorney, and 
that a large number of witnesses were examined; that the grain 
and other rates were fuUy investigated, and from such investiga- 
tion afflaat afiQnns his belief that the grain and other rates in ex- 
istence on the 12th of September, 1895, on said railroads, "were and 
are excessive, exorbitant, and discriminative, and were and are a 
burden upon and unjust to the shippers of California"; that the grain 
réduction, and réduction in other rates, "as is indicated in said 
resolution, would be fair, just, and reasonable, both to the ship- 
pers of the state and to each and ail of the alleged lessora of said 
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complainant owning lines of railroad within the state of California, 
and within the jurisdiction of said board and to said complainant." 
There are répétitions of thèse allégations in other paragraphs. Lan- 
guage can hardly be clearer or stronger. It opposes to the alléga- 
tions of the bill by the utmost explicitness of statement (repeated in 
several ways), that the rates are unjust, discriminative, and burden- 
some. And this conviction is expressed upon an individual and col- 
lective investigation into ail the éléments of jndgment regarding 
the interests of the roads and the interests of the state. I repeat, 
language can hardly be clearer or stronger. It is a confident déc- 
laration of knowledge^ and seems to leave, as to the totality of the 
réduction, no fact to be inqnired about, — none of its justice, none 
of the duty and purpose of the board. It would seem, therefore, to 
bear the test of the Keagan Oase. But, in other afl3davits, Mr. La 
Eue and Mr. Stanton aver that they did not intend the resolution 
as a final judgment of the board, but that the board intended a more 
deflnite and particular investigation into the conditions of the several 
railroads forming the Pacific System of complainant, and that régu- 
lation or nonregulation will dépend upon that investigation; and 
more explicitly and emphatically hâve they stated this through their 
counsel. Mr. Hayne said: 

"ïhey say [the commission] that they do not consider it binding, and are not 
going to do anything without fmther considération, which, of course, may lead 
to very différent results. The service, if it is to be made, has to be made by 
their order, by their authority; and they bave not yet even made up the schedule 
which is to be served. They corne hère, high ofBcers of state, and swear they 
are not going to take the action without a further, full, free, and fair investi- 
gation." 

I am disposed to accept this as true and sincère. Indeed, I do not 
know how not to do so, regarding them, as they must be regarded, 
as truthful; nor do I care to risk the slightest embarrassment to 
them as offlcers in any proper investigation of the complainant, 
or any of its constituent roads, the results of which cannot be put 
into force, even if it was desired to, except in a direct and open way, 
and the détriment of which, if any, can be ai'rested before it fall. 

The respondents object to the remedy of the bill, and insist that 
no injunetion can be granted, because the things to be restrained, 
it is claimed, are criminal prosecutions, and them a court of equity 
cannot enjoin. The answer to this contention is that this is not 
a suit to restrain a criminal prosecution. It is a suit restrain an 
asserted illégal action of the board of railroad commissioners, which 
will injuriously affeet the interests and property rights of the com- 
plainant. Besides, the contention is fully answered by authority. 
Justice Miller, in his concurring opinion, in Chicago, M. & St. P. 
Ry. Co. v. Minnesota, 134 U. S. 459, 10 Sup. Ct. 703, laid down cer- 
tain principles in the form of propositions which should govern the 
class of questions with which this case is concerned. After stating 
the power of the législature, either directly or through the agency 
<yf a commission, to regulate rates, , and the limitations of such 
power to be that the rates should not be so unreasonable as to 
practically destroy the value of the property, or so exorbitant as to 
be in utter disregard of the rights of the public, said: 
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"(4) In either of thèse classes of cases there is an ultimate remedy by the 
parties aggrieved, in the courts, for relief against such oppressive législation, 
and especially in the courts of the United States, where the tariff of rates estab- 
lished either by the législature or by the commission is such as to deprive a party 
of his property without due process of law. 

"(5) But until the judiciary has been appealed to, to déclare the régulations 
made, whether by the législature or by the commission, voidable for the reasons 
mentioned, the tariff of rates so fixed is the law of the land, and must be sub- 
mitted to, both by the carrier and the parties with whom he deals. 

"(6) That the proper, if not the only, mode of judicial relief against the tariff 
of rates established by the législature, or by its commission, is by a bill in 
chancery asserting its unreasonable character, and its conflict with the consti- 
tution of the United States, and asking a decree of court forbidding the cor- 
poration from exacting such fare as excessive, or establishing its right to collect 
the rates as beîng within the limits of a just compensation for the services ren- 
dered. 

"(7) That, until this is done, it is not compétent for each individual having 
dealings with the carrying corporation, or for the corporation, with regard to 
each individual who demands its services, to raise a contest in the courts over the 
questions which ought to be settled in this gênerai and conclusive method." 

The respect which. Justice Miller's opinions on any proposition re- 
ceive would justify me in resting my décision of this point on his 
views; but he is supported by Mr. Justice Brewer, in the Dey Case, 
35 Fed. 866; also, by the Gill Case, 156 U. & 659, 15 Sup. Ct. 488, 
where his words are quoted and approved, and by the implied au- 
thority of the Reagan Case and other cases. 

There are two other propositions made by the respondents, which 
précède the considération of the "merits," properly so called. They 
are as follows: (1) That the leases executed by the several lessor 
companies to the complainant, by the terms of which ail of their 
franchises and property were transferred, are.void, because executed 
without express congressional or législative authority, and there- 
fore ultra vires of the purposes for which those corporations were 
created, to wit, the six California corporations, namely, Central 
Pacific Railroad Company, the Southern Pacific Company of Cali- 
fornia, Southern Pacific Coast Railway Company, the Northern Rail- 
way Company, and the Northern California Railroad Company, 
without the authority of the California législature, the Central Pa- 
cific Railroad Company, and the Southern Pacific Railroad Com- 
pany, without express congressional authority. (2) That the so- 
called "Pacific System" is an unlawful combination, in violation of 
section 20 of article 12 of the constitution of the state. 

Thèse propositions are countered by the complainant by the objec- 
tions that the board of commissioners cannot be heard to make 
either proposition,— not the first, because the leases are not open 
to collatéral attack on the ground of ultra vires in this proceeding, 
and under the circumstances of this case; that the sovereign alone 
can object; and that they must be held valid until declared otlier- 
wise by a direct proceeding; not the second, because the board of 
railroad commissioners has dealt with, and its proceedings and or- 
ders are against, the Southern Pacific Company, and not the several 
or any of the lessor companies. Thèse counterpropositions should 
be first considered, and, if well made, will save an inquiry of the 
fitrength of the others, and many independent ones which hâve been 
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argued at length and with ability by counsel. The considération 
f ails under two heads : (1) Abuse of powers, — acts in excess of its 
conditions and limitations. Thèse, it is conceded, are net subject 
to collatéral attack. (2) Total want of power without limitation 
or qualification. Thèse, it is asserted, are open to collatéral at- 
tack by anybody, and the ground of it is said to be an antagonism 
to public policy. 

The cases cited by respondents' counsel undoubtedly establish 
that a railroad company bas only the powers conferred by its char- 
ter, and that contracts in excess of thèse are void, and, if void as to 
one party, void as to ail parties. For this doctrine, however, the 
décisions of the suprême court are sufflcient. Mr. Justice Gray 
said, in Central Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 
40, 11 Sup. et. 481: 

"Upon the authority and the duty of a corporation to exercise the powers 
granted to it by the législature, and those only, and upon the invalidity of any 
contract, made beyond those powers, or providing for their disuse or aliénation, 
there is no occasion to refer to décisions of other courts; because the judgments 
of this court, especially those delivered within the last twelve years by the 
late Mr. Justice Miller, afford satisfactory guides and ample illustrations." 

The learned justice then reviews the cases, and sums up as fol- 
lows: 

"The clear resuit of thèse décisions may be summed up thus: The charter 
of a corporation, read in the light of any gênerai laws, which are applicable, 
is the measure of its powers, and the enumeration of those powers implies the 
exclusion of ail others not fairly incidental. Ail contracts made by a corpora- 
tion beyond the scope of those powers are uulawful and void, and no action 
can be maintained upon them in the courts, and this npon three distinct grounds: 
The obligation of every one' contracting with a corporation to take notice of the 
légal limits of its powers; the interest of the stockholders not to be subjccted 
to risks which they hâve undertaken; and, above ail, the interest of the public, 
that the corporation shall not transcend the powers conferred upon it by law. 
A corporation cannot, without the assent of the législature, transfer its franchise 
to another corporation, and abnegate the performance of the duties to the pub- 
lic, imposed upon it by its charter as the considération for the grant of its 
franchise. Neither the grant of a franchise to transport passengers. nor a 
gênerai authority to sell and dispose of property, empowers the grantee, while 
it continues to exist as a corporation, to sell or to lease its entire property and 
franchise to another corporation. Thèse prineiples apply equally to companies 
incorporated by spécial charter from the législature, and to those formed by 
articles of association under gênerai laws." 

This must be accepted as law. But is it applicable to the case 
at bar? The instance npon which it was expressed a rose eut of 
a controversy between the parties to the act, which was held to 
contravene public policy, and of like kind were the cases cited and 
reviewed. The contract, being void as to one of the parties, was 
void as to ail. But the case at bar is not between the contracting 
parties,— not between the Southern Pacific Company and its varions 
lessor companies. It is concerned alone with the acts of the state, 
as aiïecting the property of one of its citizens or résidents. There 
is no élément of antagonism to jjublic policy, as that is understood 
and inyolved in the cases cited. There are no contracting wrong- 
doers seeking to avoid or enforce an act of misfeasance. The case 
of Central Transp. Co. v. Pullman's Palace Car Co. hence lacks an 
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essential analogy to the case at bar. It, besides, seems inapplica- 
ble, not only from the essential nature of the board of railroad com- 
missioners, but from the terms of the constitution of the state. The 
power and duty of the board is "to establish rates of charges for the 
ti'ansportation of passengers by freight and other transportation 
companies" (section 2, art. 12, Const.); and the act in aid of the con- 
stitution "continues tlie idea, and provides as follows: 

"Sec. 14. The term 'transportation companies' shall be deemed to mean and in- 
clude: Pirst. AU companies owning and operating railroads (other than street 
raih'oads) within this state. * * * ïhe word 'company,' as used in this act, 
shall be deemed to mean and include corporations, associations, partnerships, 
trustées, agents, assignées and individuals." 

.It was admitted in the argument that the board of commission- 
ers dealt with transportation companies as they existed, as a fact, 
not with the validitv of their existence. It is easily conceivable 
Ihat, if the latter were necessary, confusion and weakness of admin- 
istration would result. On the argument, the following colloquy 
occurred between counsel, Mr. Garber, one of the counsel for com- 
plainant, and Mr. Hayne, one of the counsel for respondents : 

"Mr. Garber (among other things): Even if the state of California, in the 
exercise of its police power, and the power to regulate rates and charges of 
thèse companies, could itself hâve gone back of the concrète fact of opération 
and transportation and use by the companies, it has not conferred upon this 
commission any such power. Every feature, every îjne of this constitutional 
provision, and of the statute re-enforcing it, négative any such thought, in my 
judgment. Mr. Hayne: That is, that the commission should inquire into — 
Mr. Garber: Into the validity jf this lease. I say they hâve no power to do 
it. Mr. Hayne: We do not say that the commission has that power, but we 
say that, when the complainant cornes before the court, the court has it." 

And it was further admitted that the questions of ultra vires 
and public policy and fraud, which had been discussed in court, 
the commission had not the power to entertain. But it was claim- 
ed that the validity of the leases, and their character, became a link 
in complainant's chain of title, — a condition of its right, if I under- 
stand the claim, of its appeal to a court of equity. But this is not 
so. The condition of its appeal to a court of equity is that it has 
assumed to be, and that the state has assumed it to be, a transporta- 
tion company, and has dealt with it as such, — regulated properties 
in its possession as such. In question of its rights? Certainly not ; 
but only in régulation of them. And how can a court judge of the 
régulation but as the commissioners did? And what rights or 
wrongs of the complainant can the court consider which the com- 
missioners could not? If complainant could be regulated, it can 
complain of that régulation. It and the commission were not par- 
ties to an illégal contract, from which the law will give no relief; 
leaving them where they put themselves, as in the cases cited by 
coun.sel. The board of railroad commissioners is a governmental 
agent, performing a duty, executing a power. It acts (either admin- 
istratiyely, judicially, or legislatively; it is not necessary now to 
consider which) for the state. Ought it to say — can it be heard to 
say — that any person can be an outlaw to its action? Would this 
not be an absolute perversion of its powers? Can the commission, 
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being bound by a fact, or having the riglit to assume a fact in its 
action, yet question the fact when its action is complained of ? A 
négative ip so self-evident that it seems to be weakened by an at- 
tempt to support it. Certainly analogies from cases of wrongdoers 
help us nothing. The law (which is the state), for wisest policy, 
will give no help to wrongdoers. They being in pari delictu, the 
law gives aid to neither. But would not it be anomalous, if nothing 
more, for the law itself to claim to be in pari delictu with anybody, 
and that, too, by proceedings in invitum, and then assert irresponsi- 
bility or immunity by it? As I hâve said, a négative seems self-evi- 
dent, and the greatest diiHculty I hâve found in the contention of 
respondents is in the ability and earnestness of the counsel who urge 
it, and I pass it now, with something of the feeling that I may not 
understand it, and, because not understanding it, do not appreciate 
its strength. 

The commissioners dealt with the Southern Paciâc Company. 
Their notices were served on it; their hearings were granted to it; 
and the grain schedule was served on it. The object of the other 
resolution is the régulation of it. It is only its offlcers, agents, or 
employés who can be flned ov imprisoned for violation of such régu- 
lation, for it is only they who can demand or receive rates in excess 
of those prescribed. The strength of this reasoning was felt some- 
what by counsel for the respondents, and it was sought to be an- 
swered by saying that the Southern Pacific Company was the agent 
of its lessor companies. If this, as an argument, be not felo de 
se, its inadequacy is apparent. If accepted fully, — and it must be, 
if at ail, — the civil and criminal responsibilities would be stagger- 
iug. I think, therefore, that, as the Southern Pacific Company was 
regulated, it may complain of that régulation; that, if its pos- 
session and management of the railroad properties could be assumed 
or accepted as valid by the board of commissioners for the purpose 
of régulation, they may be by the court in order to review the just- 
ness of that régulation. This is consistent and rational, — makes 
effective the constitution and the laws, and gives full and efficient 
exercise to and exécution of the powers of the board. Further than 
this I do not now consider it necessary to go. Maybe fuxther than 
this I cannot go, for beyond this there are serions questions. 

A railroad commission is a state instrumentality, having the 
power, and obliged, as a duty, to regulate the rates on railroads of 
the state. It may do so on one and ail, according to the conditions 
and circumstances of each. Surely so if the roads be under sep- 
arate ownership and management, and may be so when united in 
ownership or management. It is seriously disputable if any road 
can remove itself from amenability to régulation, even if it hâve the 
power to lease. Under the power to lease, the opération of the road 
may be transferred, but transferred with ail légal burdens on its 
head, with ail the compulsory submissions to which it is subject. 
However, thèse questions may be passed now to puzzle a future con- 
sidération, as well as that other and even more serions one, of what 
makes the value of a railroad. The question came up in the Ames 
Case, 64 Fed. 165, but only came up,^but not answered. Is it what 
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it cost, or what it could be built for, or what it can charge, if not 
regulated? 

This view œakes it unnecessary to consider whether the act of the 
State of California passed in 1861, and amended in 1803 (St. 1863, 
p. 613), which. reads as follows: "Any railroad corporation organized 
nnder the act to which this is amendatory, shall hâve the right to 
iease the whole or any portion of their road to any other corpora- 
tion organized under this act, or to grant to any such corporation 
tli.; rigiit to use in common any portion of their road," — or the act 
of -April 3, 1880 (St. 1880, p. 21), entitled "An act permitting and 
authorizing railway and other corporations organized under the 
laws of this state, or of any state or territory, or any act of con- 
gress of the United States of America, to do business on equal 
tenns," — confers on railroads the power of leasing, or that the latter 
act is unconstitutional, because its object is not expressed in its 
title, or to détermine the other controversy raised on the statutes 
of the state of Kentucky incorporating the Southern Pacific Com- 
pany. 

It is also contended that the constitution applies to ail corpora- 
tions, foreign and domestic, and that its provisions are binding 
upon both, without, as I understand counsel, the right of objection 
on the part of either to their invalidity, for the following reasons: 

(1) On foreign corporations, even though void as to domestic ones, 
because it is a condition of their doing business within the state; 

(2) on domestic corporations, because it is an amendment to their 
charters, and hence an exercise of the reserve power of the state to 
alter and amend them. If the contention is true, what limitation 
is there to the power of the législature? AU constitutional re- 
straints seem to be abolished by it, and corporations, foreign and 
domestic, are subject to the will of the législature. As to foreign 
corporations, counsel for respondents déclare this: "It is not a 
question of power," says one of the counsel; "it is a question of 
will." If it is a question of will as to foreign, it is also a question 
of will as to domestic, corporations; and the only admitted excep- 
tion to its exercise is the physical taking of the property of the 
corporation, — of a railroad corporation (to make the application to 
the kind we are considering), of its rails and cars. It may put such 
conditions on their use as it pleases, and thèse, though they 
would be invalid as unconstitutional exercise of power against a 
natural person or a co-partnership of natural persons owning or 
uslng the same Icind of property. This is a serions discrimination, 
and even if the power to make it be granted, when we should corne 
to interpret the législative will, we well might object to imply it 
from anything but the clearest language definitely used. That "the 
California constitution had such intention can hardly be contend- 
ed. That it contemplated or implied conditions upon foreign cor- 
porations or domestic ones cannot be contended. It was a régula- 
tion, not of corporations, but of railroads, no matter by whom owned 
or managed. This disposes of the contention, certainly, as to for- 
eign corporations. I cannot take the power to do a thing for the 
exercise of it, and put conditions and discriminations in the con- 
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slitution which are neither expressed in it, nor contemplated by it. 
As to domestio corporations, if anytliing further be necessary (and 
the reasoning is applicable to foreign corporations), it is found in 
tJie Emlroad Tax Cases, 13 Fed. 722-789. It is tliere said that tbe 
power of amendment of tlie cliarter of corporations, or of the law 
uuder which they are formed, is not a power to withdraw from them 
the guaranties of the fédéral constitution. 

"Whatever the state may do," Mr. Justice Field, sitting as circuit justice, said, 
"even with tlie créations of its own will, it must do in subordination to the in- 
hibitions of the fédéral constitution. It may confer, by its gênerai laws, upon 
corporations, certain capacities of doing business, and of having perpétuai suc- 
cession in their members. It may malie its grant in thèse respects reyocable 
at pleasure. It may malie the grant subject to modifications, and impose con- 
ditions upon its use, and reserve the right to change thèse at will. But, what- 
ever property the corporations acquire in the exercise of the capacities con- 
ferred, they hold under the same guaranties which protect the property of in- 
dividuals from spoliation. It cannot be taken for public use without compensa- 
tion. It cannot be taken without due process of law, nor can it be subjected 
to burdens différent from those laid upon the property of individuals under 
like circumstances. The state grants to railroad corporations formed under its 
laws a franchise, and over it retaius control, and may withdraw or modify it. 
By the réservation clause, it retains power only over that which it grants. 
* • * The réservation relates only to the contract of incorporation, which, 
without such réservation, would be irrepealable. It removes the impediment to 
législation touching the contract. It places the corporation in the same position 
it would hâve occupied had the suprême court held that charters are not con- 
tracts, and that laws repealing or altering them did not impair the obligation 
of contracts. The property of a corporation acquired in the exercise of it» 
faculties is held independently of such reserved power, and the state can only 
exercise over it the control which it exercises over the property of individuals 
engagea in similar business." 

And Judge Sawyer said, on page 777: 

"The législature, under the various guaranties of the constitution, state and 
national, can only take away, limit, enlarge, or modify that which it gave. 
And what is given in the créative act is, simply, its capacities; its légal facul- 
ties, including ail such as are essential to its corporate existence; ail thoae 
powers which are strictly corporate, being those powers which can only be given 
by législative act; powers not possessed by natural persons or partnerships, act- 
ing in their natural, individual, or associate characters, independent of législa- 
tion. Thèse strict corporate powers I attempted to define in Orton's Case, 6 
Sawy. 187, 32 Fed. 457." 

The cases cited by respondents' counsel to sustain their con- 
tention are distinctly différent from the case at bar. In aJI of them, 
except those especially hoticed hereafter, the power exercised was 
the ordinary governmental and sovereign one of taxation (Tomlin- 
son V. Jessup, 15 Wall. 456; Hamilton Gas, Light & Coite Oo. v. 
Hamilton City, 146 U. S. 258, 13 Sup. Ct. 90; People v. Cook, 148 
U. S. 397, 13 Sup. Ct. 645; Mayor, etc., of New York v. Twenty-Third 
fit. Ry. Go., 113 N. Y. 311, 21 N. E. 60; Railway Co. v. Maine, 96 U. 
S. 499), or an administrative régulation of the affairs of the corpora- 
tion to secure creditors and stockholders (Sinking Fund Cases, 99 
U. S. 700), or an exercise of a right under the laws of Massachusetts 
to regulate the right of ûshery (Holyoke Co. v. Lyman, 15 Wall. 500). 
In ail of thèse cases the impediment to the exercise of the power 
was the charters of the respective corporations, and their sanctity 
as contracts. It was held that there was not impairment of their 
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obligations as contracta, because the right of amendment formed 
part of the contract, and was of the same obligatory oharacter. 

In Greenwood v. Freight Co., 105 U. S. 13, the instance of the 
exercise of this right was the repeal of the act of incorporation. 
Tliere was no question of control oyer property, or its uses, and 
what existed over either by the right of repeal of the acts of incor- 
poration is explained in the Railroad Tax Cases, supra, and will be re- 
ferred to hereafter. 

In Waterworks v. Schottler, 110 U. S. 347, 4 Sup. Ot. 48, the 
law, under which the corporation plaintiff was organized, provided 
a spécial commission to tix water rates. By the constitution of the 
state, subsequently adopted, that power was given to the board of 
supervisors of San Francisco. It was held to be a valid exercise 
of the reserve power to alter or amend the law. The power, ab- 
stractly, to regulate rates was not involved (only by what instni- 
mentality, whether by the commission or by the supervisors); and 
the corporation contended for the commission, because the law in- 
corporating it was a contract, and inviolable. The court, spealiing 
by Mr. Justice Waite, said : 

"Long before the constitution of 1879 was adopted in California, statutes had 
been passed in many of the states reqniring water companies, gas companies, and 
other companies of \ike character to supply their customers at priées to be fixed 
by the municipal authorities of the locality; and, as an independent proposi- 
tion, we see no reason why such a régulation is not within the scope of légis- 
lative power, unless prohibited by constitutional limitations or valid contract 
obligations. Whether expédient or not is a question for the législature, not the 
courts." 

As to the power of the législature to flx priées, the court cited 
and followed Munn v. Illinois, 94 U. S. 113, which, at that time, had 
not been directly modiâed, as it came to be afterwards, but, with 
caution, said: 

"What may be done if the municipal authorities do not exercise an honest 
judgment, or if they fix upon a price which is manifestly unreasonable, need 
not now be considered; for that proposition is not presented by this record. 
The objection is hère, not to any improper priées fixed by the officers, but to their 
power to fix priées at ail." 

I put the last sentence in italics because it distinguishes the case 
from that at bar. In that at bar the contention is that the railroad 
commission has the power to flx any priées, or, rather, any rates, 
proper or improper, and that corporations must submit as a condi- 
tion of their existence. 

Stone V. Wisconsin, 94 U. S. 181, Ruggles v. Illinois, 108 U. S. 
526, 2 Sup. et. 832, and Tilley v. Railroad Co., 5 Fed. 664, were cases 
of rates; but they ail followed Munn v. Illinois, and were affected 
by its error, to wit, that the power of régulation of rates was un- 
limited in the législature, and hence, this being the extent of the 
power, it could be exercised, if not expressed in the charter of the 
corporation, under the reserve right of amendment. But when this 
power became limited, as it did become limited, flrst by cautious 
expressions, as in Waterworks v. Schottler, supra, and the Rail- 
road Commission Cases, then by confident contrary enunciation, as 
in Chicago, M. & St. P. Ky. Co. v. Minnesota, 134 U. S. 418, 10 Sup. 
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et. 462, 702, constitutional limitations, and ail raies whîch direct 
justice in the courts, were necessarily observed and enforced. Mr. 
Justice Waite's monitory words in the Schottler Case hâve been 
given. In the Commission Cases he advanced beyond caution, and 
came nearer to affirmation. Hesaid: 

"From what has been said, it is not to be inferred that this power of limita- 
tion or régulation is itself without limit. This power to regulate is not a 
power to destroy, and limitation is not the équivalent of confiscation. Under 
prêteuse of regulatiug fares and freights, the state cannot require a railroad 
corporation to carry persons or property without reward; neither can they do 
that which in law amouuts to a taking of private property for public use with- 
out just compensation, or without due process of law." 

Finally, in the Minnesota Case, the suprême court definitely mod- 
ilied Munn v. Hlinois, and confined the power of the régulation to 
that which was just and reasonable, giving to the courts the ulti- 
mate power of review, and holding that any enactment which takes 
away this offends the constitution of the United States by depriving 
the corporation of its property without due process of law, and 
depriving it of the equal protection of the laws. 

By many décisions since, this has become the settled law, and 
hence we are brought to the doctrine of the Eailroad Tax Cases. 
and are convinced of the correctness of its soundness, that "what- 
ever the state may do, even with the créations of its own will, it 
must do in subordination to the inhibitions of the fédéral constitu- 
tion," — a doctrine, rational, consistent, safe, giving to property, and 
ail interests in it, protection against an arbitrary will, and not deny- 
ing or dissipating the safeguards of the constitution by reflned and 
metaphysical distinctions. 

This disposes of what may be termed the "preliminary conten- 
tions" of respondents. There are others which will be considered 
hereafter. There are some urged by complainant. The most ex- 
trême one it is difFieult to state succinctly and make it understood. 
The counsel who made it concèdes the power of regtilation, but 
rerj guardedly defines its limits. He says it cannot be exercised 
to transcend the prohibitions of the fourteenth amendment of the 
constitution, and, stating it more directly, says, claiming to quote 
Mr. Justice Field, in Railroad Co. v. Smith, 128 U. S. 179,180, 9 Sup. Ct. 
49, that its only rightful exercise is "to prevent extortion by unrea- 
sonable charges, and favoritism by unjust discrimination." This, 
counsel says, is the fullest power the state has, either by législa- 
ture or commission, and the fullest power the state, in reason, 
should want or exercise. To bring into clear prominence his idea, 
he stated the value of a railroad to be what it could earn without 
interférence with its rates, under what he tenned the normal play 
of natural and économie laws, and if, exercising this liberty, it 
treat ail alike, then a réduction of its rates would be a taldng of 
property without compensation, or depriving it of the equal pro- 
tection of the laws. An explanation of thèse économie laws we 
need not make, but it is certain that they are not the same for a 
road which has no competitors as for a road which has competitors, 
— •not the same for monopoly as for compétition. In the former 
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case what certainty would there be of a réduction of rates? Itat 
woald dépend upon the railroad's sensé of its own interests and the 
public interests. This sensé might or might not be an enlightened 
one, might or might not be a libéral one, and économie laws might, 
therefore, plead in vain for observance. I do not say that they 
would, but might; and does not expérience of the disposition and 
conduct of men admonish that ail power is at times abused? The 
right — abstract right — of the state, therefore, to reduce rates, seems 
to be a necessity. Whether it should, in any case, be exercised or 
not, is another question. Does the right exist? That I think it 
does, I may hâve sufificiently indicated in considering the conten- 
tions of respondents, and it is only necessary to give my views more 
deflniteness. 

We hâve already seen that Munn v. Illinois was the pioneer case. 
What it décides, there is no dispute about. The controversy is over 
how much of it is overruled. The complainant says ail of it, and that, 
by later décisions, the court has adopted and established the views 
of Mr. Justice Field's dissenting opinion. In the matter with which 
we are now concemed, I might question the correctness of counsels' 
interprétation of Mr. Justice Field's opinion, but I prefer to consid- 
er, though very briefly, the cases more directly. Munn v. Illinois 
was a case concerning the réduction of warehouse rates, — not so 
indisputably a public interest as railroads. It established two 
propositions: (1) That of the power of the state to regulate prop- 
erty devoted to a public use. (2) That the exercise of this power to 
settle rates of charge was a législative prérogative, not a judicial 
one; that is, there was no review of them by the judiciary. What 
they were fixed at they could remain fixed at, even though unrea- 
sonable, and that the only relief was in the justice of the people, 
expressed through another législature. The flrst proposition, as to 
the power of the state, has not been overruled. The second propo- 
sition, as to its right of exercise without judicial review, has been 
overruled, and the relations of common carriers and the state es- 
tablished in excellent equipoise. The power of the state stops at 
injustice. The rights of a railroad stop at injustice. The state 
may not fix a rate unreasonably low. It may prevent a railroad 
from iixing one unreasonably high. If the law gives a railroad priv- 
ilèges, it exacts from it duties. It exacts that it serve ail at rea- 
sonable charge; serve ail faithfuUy, and without favor or discrim- 
ination. 

The other contentions of the complainant either deny the legality 
of the commission or the legality of its action. Under the flrst, it 
is urged: (1) That the provision of the California constitution, 
which makes the rates conclusively just and reasonable in ail con- 
troversies, civil and criminal, is in conflict with the fourteenth 
amendment of the constitution of the United States. (2) Being 
void, and being also indissolubly blended with the provisions cre- 
ating the commission, thèse are also void. (3) That no notice to 
the railroads is provided for. (4) That the provisions of the con- 
stitution apply to railroads owned by railroad corporations and com- 
78 F.— 17 
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paiiïés, and ûot to raiiroads generally, and that ita penalties hâve 
also the same discrimination, and hence tlie complainant is deprived 
of the equal protection of the laws. Under the second, it is urged 
that two of the commissioners (La Rue and Stanton) took such a 
pledge, before élection, as to disqualify them from acting, and that 
La Rue was interested, becauae a shipper of grain, and hence a 
judge in his own case; and because the board acted arbitrarily, 
and contrary to the évidence, or any évidence adduced before tlie 
board. It is, in effect, admitted, or, at any rate, it is established 
by authority, that the provision which gives conclusiveness to the 
rates flxed by the commissioners, is void; but it is claimed that it 
is clearly separable from the power to establish rates. The power, 
and the eflect of the exercise of the power, as évidence, and the pen- 
alties which may follow from disobedience, are clearly separable, 
and, being so, one cannot vitiate the other. 

In Reagan v. Trust Co., supra, similar contentions were made 
against a statute of the state of Texas, which established a railroad 
commission, gave it power to establish rates, made them conclusive 
as évidence, and prescribed penalties for their disobedience. The 
enactments were as fully connected and dépendent as the provi- 
sions of the ' Calif omia constitution. Passing on the contentions, 
the court said, by Mr. Justice Brewer : 

"It is familiar law that one section, or part of an act, may be invalid with- 
out affecting the vahdity of the remaining portion of the statute. Any inde- 
pendent provision may be thus dropped ont, if that which is lef t is fuIIy 
operative as a law, unless it is évident, from a considération of ail the sections 
that the législature would not hâve enacted that which is within, independently 
of that beyond its power. Applying this rule, the invalidity of thèse two provi- 
sions may be conceded, without impairing the force of the rest of the act. The 
création of a commission, with power to establish rules for the opération of 
raiiroads, and to regulate rates, was the prime object of the législation. ïhis 
is fully accomplished, whether any penalties are imposed for a violation of the 
rules prescribed, or whether the rates shall be conclusive or simply prima facie 
évidence of what is just and reasonable. The matters of penalty, and the effect, 
as évidence, of the rates, are whoUy independent of the rest of the statute. 
Neither can it be supposed that the législature would not hâve established the 
commission, and given it power over raiiroads without thèse independent mat- 
ters. In Other words, it is not to be presumed that the législature was legislating 
for the mère sake of imposing penalties; but the penalties and the provision, 
as to évidence, were simply in aid of the main purpose of the statute. They 
may fail, and still the great body of the statute hâve operative force, and the 
force contemplated by the législature in its enaetment." 

It is, however, further urged that the conclusive provision was 
the main inducement of the others, and that the latter would not 
hâve been adopted independently of the others ; and, to sustain this 
view, extracts are given from the speeches of certain of the mem- 
bers of the constitutional convention. They are too long and too 
many to quote. It is enough to say that they do not go that far, 
and, besides, the speakers were btit a few members of a large con- 
vention, and, besides, again, they can be no index of what intention 
the people had by their adoption of the constitution. 

The objection that the provision of the California constitution 
creating the board of railroad commissioners is invalid, because they 
do not require notice to the raiiroads, is certainly doubtful as law, 
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if it te not disputable as a correct interprétation of tliose provi- 
sions. As law, the objection seems to flnd some support in thé 
Minnesota Case. The case came up on writ of error to review the 
décision of the suprême court of Minnesota (37 N. W. 782). That 
court had decided that it was the expressed intention of the statu te 
of the State that the rates recommended and published by the com- 
mission created by it should not simply be advisory, nor merely 
prima facie equal and reasonable, but final and conclusive as to 
what are equal and reasonable charges. In other words, to quote 
from the opinion of the suprême court of the United States, "al- 
though the railroad is forbidden to establish rates that are not 
equal and reasonable, there is no power in the courts to stay the 
hands of the commission, if it chooses to establish rates that are 
unequal and unreasonable." It was on account of this meaning 
of the act that the suprême court held it to conflict with the con- 
stitution of the United States. Mr. Justice Blatchford, in comment 
on the provisions of the statute, said : 

"No hearing is provided for; no summons or notice to the compan7 before the 
commission has found what it is to find, and declared what it is to déclare; 
no opportunity provided for the company to introduce witnesses before the 
commission; in fact, nothing which has the semblance of due process of law; 
and althongh, in the présent case, it appears that, prior to the décision of the 
commission, the company appeared before it, by its agent, and the commission 
inyestigated the rates charged by the company for transporting milk, yet it 
does not appear what the character of the investigation was, or how the resuit 
was arrived at." 

But it is manifest that this was urged as removing an objection 
to the final conclusion of the court, not as an essential or basic 
condition of itself. This conclusion was that "the question of the 
reasonableness of a rate of charge for transportation by a railroad 
company, involving, as it does, the élément of reasonableness, both 
as regards the company and as regards the public, is eminently a 
question for judicial investigation, requiring due process of law for 
its détermination"; and, if deprived of it, the company's proirerty 
is taken without due process of law, and in violation of the consti- 
tution of the United States. This view of the case seems évident 
from the concluding paragraph of the opinion. Mr. Justice Blatch- 
ford said: 

"In view of the opinion delivered by that court, it may be impossible for any 
further proceedings to be taken other than to dismiss the proceeding for a 
mandamus, if the court should adhère to its opinion that, under the statute, it 
cannot investigate judicially the reasonableness of the rates fixed by the com- 
mission. Still, the question will be open for review." 

The question could not be open for review if there wàs an anté- 
cédent defect in the création of the commission which rendered any 
exertion of duties invalid because the statute creating it had not 
provided for notice to the railroads affected by such exertion of du- 
ties. But Mr. Justice Miller, in his concurring opinion, is very 
direct and clear. He said: 

"I do not agrée that it was necessary to the validity of the action of the com- 
mission that previous notice should hâve been given to ail common carriers in- 
terested in the rates to be established, nor to any particular one of them, any 
more than it would hâve been necessary (which, I think, it is not) for the legis- 
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lature to hâve gîven such notice if it had established such rates by législative 
enactment. But when the question becomes a judicial one, and the validity and 
justice of thèse rates are to be estabiished or rejected by tlie judgment of a 
court, it is necessary tliat the railroad corporations interested in the fare to be 
considered should hâve notice, and hâve a right to be heard on the question 
relating to such fare, whieh I hâve poiuted ont as judicial questions. For the 
refusai of the suprême court of Minnesota to receive évidence on this subject, 
I think the case onght to be reversed, on the ground that this is a déniai of 
due process of lavi' in a proceeding which talies the property of the company; 
and, if this be a just construction of the statute of Minnesota, it is for that 
reason void." 

Thèse views seem to satisfy ail the purposes of the state, and ail 
the rights of the railroads. The commission undoubtedly exer- 
cises a function which the législature would otherwise exercise. It 
should be as full with the commission as with the législature, and, 
in both, subject to the same judicial investigation, as we hâve al- 
ready seen it is, and thereby giving to the railroads that protection 
to their rights and property which the constitution guaranties. 

The third ground urged, to wit, that the constitution is discrim- 
inative as to railroads, as they are owned or not owned by corpora- 
tions or companies, is answered by the interprétation of the provi- 
sions by the suprême court bf the state in Moran v. Eoss, 79 Cal. 
163, 21 Pac. 549, in which tbe court said: 

"In our judgment, the control of the railroad commission, as provided for, is 
not coniined to corporations. It extends, by its terms, to raih'oad corporations 
and 'transportation companies.' This should be construed to extend the super- 
vision of the commission to ail persons engaged in the business of transporta- 
tion, -whether as corporations, joint-stock companies, partnerships, or individuals, 
and so it has been construed by législative enactment." 

The législative enactment referred to is the act of April 15, 1880, 
which was passed under an enabling clause in the constitution. 
Section 14 of the act, after providing what should be meant and 
included by the term "transportation companies," further deflned 
the word "company" "to mean and include corporations, associa- 
tions, partnerships, trustées, agents, assignées, and individuals." 
This construction is binding upon this court. Chicago, M. & St. P. 
Ey. Co. V. Minnesota, supra. 

As part of the argument against the validity of the state consti- 
tution, it is said that it provides "for the flxing of conclusive rates, 
and rates of that character only; that the word 'reasonable' is not 
written in the law; that it does not appear there either expressly 
or by implication." Regarding this objection as not included in 
those already replied to, it is only necessary to say that the direc- 
tion to the commissioners to establish rates must be understood as 
a direction to establish just and reasonable ones. Making the rates 
conclusive as évidence is a différent thing from making them or di- 
recting or intending them to be made unreasonable; and the former 
is held void, not because the rates to which it gives conclusiveness 
will be unreasonable, but because they may be so, and a judicial in- 
vestigation is attempted to be prevented. 

The other contentions, based on the interest of La Rue, as a ship- 
per of grain, and on the pledges of Stanton before élection, are of 
no especial conséquence, — the former because the grain rate résolu- 



SOUTHERN PAC. CO. V. BOAED OF KAILEOAD COM'ES. 261 

tion was adopted by an unanimous vote, and the latter because, after 
ail, the final inquiry must be, were the réductions resolved upon rea- 
sonable? and we are aided little in that inquiry or into the conditions 
and circumstances involved in it by a considération of Mr. Stanton's 
préjudice or nonprejudice. 

This brings us to the other contentions of respondents, and to the 
merits of the controversy. They are: (1) That (to quote the at- 
torney gênerai) "the term 'unreasonable,' as applied to rates of 
charges fixed by the législature, or a body intrusted by a state con- 
stitution with that branch of législation, means nothing more 
or less than confiscation." In other words, if such rates produce 
any revenue, much or little, they are reasonable. (2) That they 
(respondents) are entitled to hâve the grain rates considered sep- 
arate from the 25 per cent, resolution; that there must be a show- 
ing as to each, not as to both indistinguishably. (3) Even if joined, 
the showing not sufScient. 

1. This is claimed to be established by authority. I do not think 
so. It seems to hâve been decided in the Dey Case, 35 Fed. 866. 
But the same learned judge who expressed that view in the Dey 
Case retracted it in the Ames Case, 64 Fed. 165, and it has received 
no judicial sanction since. This was inévitable when it came to 
be seen that the régulation of rates could not be an absolute légis- 
lative prérogative. When the power of judicial review was as- 
serted and entertained, the fourteenth amendment of the constitu- 
tion was bound to be firmly and accurately applied. There could be 
no middle ground. Middie ground would satisfy neither législa- 
tive prérogative nor judicial prérogative. Certainly not the judi- 
cial prérogative. That must apply justice as it is understood of 
men, and, in its clear light, it was inévitable that it would come 
to be seen that the fourteenth amendment of the constitution would 
be a composition of delusive words if it forbade only the taking of 
the physical property, while it permitted the taking of its value, — 
if its guaranties of the law's equal protection to ail persons would 
be satisfied as to railroads by leaving them a miscroscopical profit. 
If so, the pool of Tantalus would lose its force to illustrate excited 
and disappointed expectation when compared with the organic law 
of this great land. We should keep in mind that the régulation 
of a railroad afîects, in reality, the natural persons who own it, 
not the insensible légal artificiality and abstraction called a "cor- 
poration." For the natural persons the protection of the consti- 
tution is intended, and would any one say that justice is donc 
them if their investment be àllowed only an infinitésimal fraction 
of 1 per cent., while ail other investments are expected to retum, 
at least, légal interest, with freedom, besides, of unlimited advan- 
tage. 

One of the counsel for respondents, at the oral argument, frankly 
admitted that, if injustice was threatened, ail who were in would 
hurry out of the ownership of railroad property. Of not a dissim- 
ilar alternative, Mr. Justice Brewer said, with strong metaphor, 
that the apples of Sodom were fruits of joy in comparison. That 
the power of regulating rates was intended to be exerted to that 
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effect no one will contend for; that it may not be so exerted, safe- 
guards are needed. It is against, not only what may be done, but 
what caa be done, that préventive laws are directed; and, if it 
be said that justice may be exercised by a législature or a commis- 
sion, a sutïicient answer is that it is a rule of our polity that the 
ultimate exercise of that is best committed to the courts. This 
may offer restraints sometimes, even to good purposes, but would 
we not be as chiidren, thoughtless and insensible, if we felt the 
restraints more thau the evil they may prevent. 

2. The respondents are entitled to hâve the grain rates consid- 
ered separately from the 25 per cent, réduction on other freights, 
but the showing may be good for either, and hence need .not dis- 
tinguish. Mr. Hayne, for the respondents, puts this objection in 
another form. He says, granting a deficiency of revenues, it does 
not necessarily appear that this is the resuit of grain rates; they 
may be too high ; that a détermination of the efîect of the réduction 
of them involves an examination of the validity of every other rate. 
"You do not get any light," the counsel says, "by taking gênerai 
results, because it is quite consistent with the gênerai resuit that 
the grain rates are nine or ten times too high, and that the others 
may be too low. It may be that the difâculty is in some other 
rate. If so, the applicant for relief ought to show it." It would 
seem, also, if this were so, that the respondents might show, and 
should show it, against the statement of the complai liant, that the 
rates are not discriminative; but another answer is that such a 
showing would be too extensive for a preliminary inquiry, and ab- 
solutely intractable by afQdavit. Still another answer is that the 
action of the board négatives the fact upon which it is based. It 
does not seem conceivable, if that fact be true, that the board 
of railroad commissioners would hâve passed a resolution which, 
by its horizontal application, preserved, and, may be, intensifled 
whatever discrimination existed between the grain rates and other 
rates. 

3. The attorney gênerai says that he can demonstrate, beyond the 
possibility of a plausible explanation, that complainant has failed 
to make such a showing as would entitle it to the relief prayed 
for, even if the 8 per cent, and 25 per cent, réductions could, undcr 
iiny circumstances, be considered jointly. On the other hand, Mr. 
Herrin says that complainant is not asking for a single dollar of 
dividend, because existing rates and business are not sufficient to 
<-ani dividends. It only seeks revenue enough to pay interest on 
bonds, to pay operating expenses, andto pay taxes. Présent rates, 
imder the expérience of 1894, were insufflcient for such payment. 
The éléments of the controversy will be stated as we proceed. It 
may, however, be preniised hère that Mr. Justice Brewer said in 
the Dey Case: "Compensation implies three things, — payment of 
the cost of service, interest on bonds, and then some dividend;" 
"adéquate dividend," subséquent cases say. Thèse, then, are the 
factors of compensation to be applied. 

Complainant's bill, after a somewhat detailed statement of the 
amouuts i)ayable by complainant under the leases to it, gives a 
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summary of the receipts and expenditures, which shows a defl- 
ciency on the Pacifie System for the year of 1894 of |276,262.70; 
for 1895, 11,476,176.39. In the amendment to the bill there is 
an eshibit of the receipts and expenditures of the Califcrnia roads 
of the System, showing à surplus for 1894 of |4.34,497.05; for 1895 
(ending June 30), a déficit of |8C3,691.29. The attomey gênerai 
claims that this showing is incorrect, for three reasons: (1) Be- 
cause there is included a déficit of the Oregon & California road, in 
the sum of |541,355.71; (2) because there are included in expendi- 
tures on the varions roads, for improvements and betterments, the 
sum of $654,826.81; (3) because there is included in expenditures, 
as operating expenses, the rent paid to the California Pacific road, 
in the sum of |600,000. If the last (third) be good, it is conceded 
that the déficit on the Pacific System, including the other objected 
items, will amount to $24,131.20. If not good, the déficit will 
amount to $54,905.65. For the time being, I will assume this ob- 
jection to be good, and will consider the other objections. 

Is the déficit of the Oregon & California road a proper expendi- 
ture of complainant, which resulted from the insufiiciency of the 
income to pay the interest on the bonded debt? This, of course, 
dépends upon the terms of the lease from the Oregon & California 
Company. It provides that the Southern Pacific Company shall 
pay to the Oregon & California Company, on account of the road, 
from the income received from it, as follows: The cost of operating 
such road and incidental expenses connected therewith, and "shall 
apply the residue of the amount of net income and earnings of 
said railroads to such extent as shall be required for the purpose, 
to the payment of the interest, * * » upon the now existin;.'; 
bonded indebtedness." The lease also provided that "on the Ist 
of May of each year the Southern Pacific Company shall pay to its 
lessor such balance, if any,, of the net income for the year ended 
the Ist of December preceding, as shall remain in its hands after 
ail the payments for interest * ♦ ♦ agreed to be made or paid." 
It is, however, further provided that, if the net income be insufifl- 
cient to pay in full such current interest for the year, it shall be 
optional with the Southern Pacific Company to advance or pay for 
account of the Oregon & California Company such deflciency. If, 
however, it do so, it shall be entitled to interest thereon, at 6 per 
cent, per annum, until reimbursed, and shall be entitled to pay it- 
self ont of subséquent earnings or income of the demised premises, 
and hâve a lien thereon, and on such income. 

It is objected that the payment of the déficit was optional, and, 
again, because the amount paid is secured upon future revenues and 
on the demised premises. In other words, it was not a "payment," 
in any proper sensé, by the Southern Pacific Company for which it 
conld charge. Interest on bonded debt is held by ail authorities to 
be a proper charge upon income, and hence, if the Oregon & Cali- 
fornia Company had operated its road, such interest could be claim- 
ed by it, — deficiency of income to pay such interest would be a loss 
to the company. But that is not the test. We hâve already seen 
(and important conséquences follow from it) that the board of rail- 
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road commisflioners dealt with. the Pacific System, — dealt with the 
Southern Paciflc Company, as operating that System, — not any in- 
dividual road, but ail the roads; and hence the régulation of the 
board must be tested by the revenues of ail the roads, not by the 
revenue of one. It is not what the Oregon & California Company 
might show, or what the Southern Pacific Company might show, 
for the opération of that road alone, but what it may show as to 
the System. ïhis being so, the conclusion is obyious. Was the 
payment of. the interest a loss to the Southern P'aciflc Company? 
Clearly not. It is secured to it, and is to be reimbursed to it, and 
is charged in the report as a "Balance déficit payable by Oregon 
& California Railroad Company." Clearly, again, if it had not been 
paid, it could not be claimed as a loss. If paid, and to be reim- 
bursed and secured, it cannot be claimed as a loss, if the debtor or 
the security be good. I cannot assume now that the debtor or the 
security will not be good. It may be, of course, that it will not be 
good, but I can only deal with présent conditions, or, at any rate, 
v/ith those likely to occur within a reasonable period of time. That, 
under the lease, the payment of the déficit is not a charge on the 
Southern Pacific Company, is not only évident from its tenns, but 
évident from the allégations of the bill. 

The second ground of objection, that is, that to improvements and 
betterments, there will hâve to be considered — First, the abstract 
legality of such a charge; and, second, the competency of it under 
the leases. The abstract legality of such charge is established by 
the Reagan Case. The same contention was made there, and a dé- 
duction of the sum of $302,085.77 was claimed to hâve been charged 
to operating expenses, whereas it was expended for "Cost of road, 
equipment, and permanent improvements." Mr. Justice Brewer, 
commenting on the claim, said: 

"Again, the sum of $302,085.77 appears in that table, under the description 
'Cost of road, equipment, and permanent improvements, admitted to hâve been 
included in operating expenses,' and is added to the ineome as though it had 
been impi-operly included in operating expenses. But, before this change can 
be held to be proper, it is well to see what further light is thrown on the mat- 
ter by other portions of the report. That States that there were no extensions 
of the road during that year, so that ail of this sum was expended upon the 
road as it was. Among the items going to make up this sum of $302,085.77 is 
one of $113,212.09 for rails, and it appears from the same report that there 
was not a dollar expended for rails except as included within this amount. Now, 
it goes without saying that, in the opération of every road, there is a constant 
wearing out of the rails, and a constant necessity for replacing old with new. 
The purchase of thèse rails may be called "permanent improvements," or by any 
other name; but they are what is necessary for keeping the road in serviceable 
condition. Indeed, in another part of the report, under the head of 'Renewals 
of rails and ties,' is stated the number of tons of 'New rails laid' on the main 
line. Other items therein are for fencing, grading, bridging, and culvert ma- 
sonry, bridges and trestles, buildings, furniture, fixtures, etc. It being shown 
affirmatively that there were no extensions, it is obvions that thèse expenditures 
were those necessary for a proper carrying on of the business required of the 
Company." 

Substantially to the same effect is Union Pac. Ry. Co. v. U. S., 99 
U. S. 402. In the latter case the court was called upon to interpret 
Ihat clause of the act of 1862 in aid of the construction of the Union 
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Pacific EaUroad, which provided that "after said road is completed, 
and until said bond and interest are paid, at least 5 per cent, of the 
net earnings of said roads shall also be applied to the payment there- 
of." It may be said that there were several éléments in that case 
which are not in the case at bar, but, nevertheless, the remarks 
Mr. Justice Bradley makes are substantially applicable. Speaking 
of when a railroad is completed, he said: 

"In one sensé, a railroad is never completed. There is nerer, or hardly ever, 
a time when something more cannot be done, and is not done, to render the 
most perfect road more complète than it was before. This fact is well exempli- 
fied by the history of the early raiiroads of the country. At first, many of them 
were constructed with a flat rail or iron bar, laid on wooden stringpieces, re- 
sulting in what was known in former times as 'snake heads'; the bars beeoming 
loose, and curving up in such a manner as to be caught by the cars, and forced 
through the floors amongst the passengers. Then came the T rail, and, finally, 
the H rail, which itself passed through many successive improvements. Finally, 
Steel rails, in the place of iron rails, bave been adopted as the most perfect, 
durable, safe, and economical rails on extensive lines of road. Bridges were first 
made of wood, then of stone, then of stone and iron. Grades originally crossed, 
and, in most cases, do still cross, highways and other roads on the same level. 
The most improved plan is to hâve them, by means of bridges, pass over or 
under intersecting roads. A single track is ail that is deemed necessary to be- 
gin with; but now no railroad of any pretengions is considered perfect until it 
has, at least, a double track. Dépôts and station houses are, at first, mère 
sheds, which are deemed sufficient to answer the purpose of business. ïhese 
are succeeded, as the means of the Company admit, by commodious station and 
freight houses, of permanent and ornamental structure. And so the process of 
improvement goes on; so that it is often a nice question to détermine what i.^ 
moant by a complète, first-class railroad." 

And, declaring what are proper expenditures, he further said: 

"Having considered the question of receipts or earnings, the next thing in or- 
der is the expenditures which are properly chargeable against the gross earn- 
ings in order to arrive at the 'net earnings,' as this expression is to be under- 
stood within the meaning of the act. As a gênerai proposition, net earninés are 
the cxcess of the gross earnings over the expenditures defrayed in producing 
them, aside from and exclusive of the expenditure of capital laid out in con- 
structiug and equipping the works themselves. It may often be difficult to dravv 
a précise Une between expenditures for construction and the ordinary expenses 
incident to operating and maintaiuiug the road and works of a raiiroad Com- 
pany. Theoretically, the expenses chargeable to earnings include the gênerai 
expenses of keeping up the organization of the company, and ail expenses incur- 
red in operating the works and keeping them in good condition and repair; while 
expenses chargeable to capital include those which are incurred in the original 
construction of the works, and in the subséquent enlargement and improve- 
ment thereof. "With regard to the last-mentioned class of expenditures, however, 
namely, Ihose which are incurred in enlarging and improving the works, a dif- 
férence of practice prevails amongst railroad companies. Some charge to con- 
struction account every item of expense, and every part and portion of every 
item, which goes to make the road, or any of its appurtenances or equipments, 
bettcr than they were before; whiist others charge to ordinary expense account, 
and against earnings, whatevor is taken for thèse purposes from the earnings, 
and is not raised upon bonds or issues of stock. The latter method is deemed 
the most conservative and bénéficiai for the Company, and opérâtes as a restraint 
against injudicious divirlends and the accumulation of a heavy indebtedness. 
The temptation is to make expenses appear as small as possible, so as to hâve 
a large apparent surplus to divide. But it is not regarded as the wisest and 
most prudent method. The question is one nf policy, which is usually left to the 
discrétion of the directors. There is but little danger that any board will cause 
a very large or undue portion of their earnings to be absorbed in permanent im- 
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prorements. The practice will only extend to those which may be required from 
time to tlme by the graduai hicrease of the company's traffic, the dispateh of 
business, the public accommodation, and the gênerai permanency and complete- 
ness of the works. When any important improvement is needed, such as an 
additional track, or any other matter which involyes a large outlay of money, 
the owners of the road will hjirdly forego the entire suspension of dividends 
in order to raise the requisite funds for those purposes, but will rather take 
the ordinary course of issuing bonds or additional stock. But for maklng ail 
ordinary improvements, as well as repairs, it is better for the stockholders, and 
ail those who are interested in the prosperity of the enterprise, that a portion 
of the earnings should be employed. * * * \Ye ^re disposed to agrée, there- 
fore, Tvith the judge who delivered the eoncnrring opinion in the court bdow, 
that the twenty-seventh item of espenditure, as stated in the table of expenses 
in the eighteenth finding, entitled 'Expenditures for station buildings, shops,' 
etc., is a charge that may properly be made against earnings; since, as the fact 
is, such expenditures were actually paid therefrom, and were not carried to 
capital account." 

The same idea is variously illustrated in the following cases: 
U. S. V. Kaiisas Pac. R. Co., 99 U. S. 455; St. John v. Railway Co., 
22 Wall. 13(5; Railroad Co. v. Mckala, 119 U. S. 296, 7 Sup. Ct. 
209; Warren v. King, 108 U. S. 389, 2 Sup. Ct. 789; Mobile & 
O. R. Co. V. State of Tennessee, 153 U. S. 495, 14 Sup. Ct. 968; 
Barnard v. Railroad Co., 7 Allen, 512; Minot v. Paine, 99 Mass. 106, 
107; Railway Go. v. Elkins, 37 N. J. Eq. 273; Dent v. London Tram- 
ways Co. 16 Ch. Div. 344. 

The character of the improvements, as shown by the report, and 
oharged as operating expenses for 1894, is the same as those de- 
scribed in the Reagan Oase, and aiso in Union Pac. Ry. Co. v. U. S. 
The character of those claimed for 1895 is not so explicitly de- 
scribed, but they may fainly be presumed to be the same. 

The competency of the charge under the leases dépends, of course, 
upon their provisions, and a considération of them will necessarily 
be somewhat detailed. It is provided in the lease from the Oregon 
& California Railroad Company that the complainant shall pay 
out of the earnings and Income "the expenses of repairing, main- 
taining, improving, adding to, and keeping up the said leased rail- 
roads, with their appurtenances." Oonstruing this provision by the 
light of the Reagan Case, and other cases supra, the expenditures 
made are properly chargeable against the income; nor do I think 
the subséquent provisions of the lease make those expenditures a 
lien on future income or on the demised premises, because they only 
give a lien "for advances to or for the party of the flrst part for 
additions or improvement of the demised premises, or any part 
thereof, * * * not paid ly the party of the second part under 
thelease.''^ The italics are mine, and the provision indicated by 
them removes the expenditures under the lease from the objection 
made against them. 

The lease of the Central Pacific Company gives more latitude to 
construction. It is dated the 7th day of December, 1893. But it 
is the final modification of a lease made on the 17th of February, 
1888, and a construction of it is helped by a considération of the 
latter. In this it is recited that it is for the mutual advantage of 
the contracting parties; that neither (to quote its words) is to be 
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beneflted at the expense of the other. This is put as one of thé 

conditions of the letting, and, when it ceases to be that, a modifi- 
cation may be requested. The letting was for the period of 99 
years, and under it the Southern Pacific Company incurred many 
obligations. Among them was one to pay a rental of |1,200,000, 
to be increased if justiûed by the income; and that it would "keep 
and maintain the property hereby leased in good order, condition, 
and repair; operating, maintaining, and adding to and bettering 
the same at its own expense." This provision made the improve- 
ments and betterments an expense to be borne by the Southern 
Pacific Company, and hence one to be allowed to it in estimating 
its gains or losses. But the lease was modified in 1893. It was 
also modified in 1888, but not in any of the provisions we are now 
concerned with. In the modification of 1893 it was recited as a 
reason for it that the Central Pacific Company "has been and is 
being beneflted at the expense of the Southern Pacific Company, 
and the necessity has therefore arisen for a revision and change of 
such lease, so that neither party tliereto shall be beneflted at the 
expense of the other." The modification then made was radical. 
Instead of the numerous obligations of the other lease, its large 
rental, and the larger one of the modification of 1888, and the ob- 
ligation to add to and better the road at its expense, the Southern 
Pacific Company only contracted to pay a rental of $10,000, in in- 
stallments, which was required to be applied by the Central Pa- 
cific Company to the expense of maintaining and keeping up its 
corporate organization. And then it is provided that on the Ist 
day of April in each year the Southern Pacific Company shall pay 
to the Central Pacific Company such balance, if any, of the net earn- 
ings or income received by it for the year ending the 31st of De- 
cember then next preceding, as shaJl remain in its hands after ail 
the payments thereinbefore provided for or agreed or directed to 
be made. It is further provided that if advances be made by the 
Southern Pacific Company for the varions purposes mentioned in 
the lease, "to or for or upon the request of" the Central Pacific 
Company, "other than such as fall within the payments before pro- 
vided to be made by the lessee ont of the earnings or income," 
the Southern Pacific Company may be entitled to pay to itseîf 
with interest. And it is further provided that after the payments 
are made which are stipulated for, if the balance of the net income 
exceed 6 per cent, of the par value of the capital stock of the Cen- 
tral Pacifie Company, one-half of such excess shall belong to the 
Southern Pacific Company. The payments and advances made by 
the Southern Pacific Company are to bear interest at 6 per cent. 
per annum, and be a lien on the demised premises, and the income 
thereof, unless there be an agreement in writing to the contrary. 
It is stipulated that the leases of February, 1885, and January, 1888, 
be canceled, except as they relate to the opération of the demised 
premises prior to January 1, 1894, and also that the lease may be 
at any time modified or canceled. There was another modification 
which ehanged paragraph 4, by making the interest on advances 
lawful interest, instead of 6 per cent., and by omitting the lien on 
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the demised premises, and by providing for arbitration if the par- 
ties could not agrée upon the terms of modiflcation. 

The différence between the lease as it was flrst made, and as it 
became as modifled, makes clear the interprétation of the latter. 
Under the former the Southern Pacific Company was to pay to 
the Central Pacific Company a rental of $1,200,000, subject to be 
increased if the revenue justifled to a sum not exceeding |2,400,000. 
Under the latter a rental of $10,000 was to be paid, which was to 
be applied to a spécial purpose. Under the former the Southern 
Pacific Company was to keep, maintain, repair, add to, and better 
the same at its own expense, pay taxes and ail other charges (nearly), 
and the income of the road was to be its. Under the latter the 
Southern Pacific Company is to operate the railroad branches and 
leased lines, and apply the earnings and income derived therefrom 
to paying ail operating expenses thereof, and the incidental ex- 
penses connected therewith, including the sums payable for rentals 
of leased lines, and, acoording to their lawful priorities, to the pay- 
ment of the current interest and sinking-fund contributions, or 
other payments from time to time becoming due and payable from 
said Central Pacific Eailroad Company, whether to the United 
States of America, or to bondholders or others, during the existence 
of this lease, and pay the balance of the income to the Central Pa- 
cific Company. 

It is clear, therefore, that, if the railroad was added to or bettered, 
it was to be out of the income which the Central Pacific Company 
was entitled, and which would, if not so expended, be paid to it. It 
is true that the lease provides for the contingency of the payment of 
such expense by the Southern Pacific Company, but it also providea 
for its repayment, so that it is not, in any case, a déduction from its 
revenue. If it be said that the Reagan Case makes such expenses 
proper as operating expenses, the answer is, it was compétent for the 
parties to stipulate otherwise; and now to hold it a charge on the 
Southern Pacific Company would be to restore the liability of the 
lease as it stood in 1888, and which was altered as far as omissions 
and explicit enumeration couîd alter it. Hence it foUows that the 
item of $111,786.71, for betterments and additions to the Central 
Pacific Company, should not be allowed as an expenditure of the 
Southern Pacific Company. 

Under the lease of the California Pacific road, the Southern Pacific 
Company is required to "better the same at its own expense." The 
expenditure, therefore, was by it made, and in îts report it was 
charged to itself. The effect is not altered by the fact that at the 
end of 50 years the company is to receive the then cash value of the 
additions and betterments made during the term of those which the 
report shows were made, and it would be hard guessing to say what 
traces of them would be left in fifty years. 

The lease of the Northern Eailway Company provides that addi- 
tions and betterments are "a charge to the said lessor, and the settle- 
ment therefore shall be made annually." They, therefore, should 
not be allowed to the Southern Pacific Company. 

The lease of the Northern California Railroad provides that the 
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Southern Pacific Company shall "add to and better the same during 
the term." This expenditure, therefore, is a proper charge of the 
Southern Pacific Company. 

The lease of the Southern Pacific Coast Railroad Company is too 
long to quote. It is said by counsel for the respondents that it "is 
a virtual conveyance of the property for the term [55 years], without 
any recompense to the lessor other than the payment of its annual 
liabilities, and the guaranty of its bonded indebtedness." Granting 
this is so, it yet devolves upon the Southern Pacific Company to main- 
tain the road, and the making of sucli improvements, as hâve already 
been described, were a proper expenditure by it, hence a proper item 
of charge to be made by it. 

In the "Omnibus Lease," so called, in which the Southern Pacific 
Company (of California, Arizona, and New Mexico, respectively) lease 
to complainant, there is this provision: 

"Third. The betterments and additions to said leased properties shall be made 
by the said Southern Paciiic Company, and settlement thereof made annually 
at the same time that payment Is made for the net profits, as herein provided; 
and each of said railroad companies shall be charged, respectively, with the 
amount of payments made for betterments and additions to the property owned 
by it" 

This makes the betterments and improvements an expenditure of 
the several companies, not of the Southern Pacific Company, and 
therefore not to be allowed to it. 

The remaining objection is that made to the rental of |600,000, 
to be paid to the California Pacific road. There was a somewhat 
confusing concession made as to this item. Including that item, 
it was said that the net déficit on that road was $54,905.65, shown 
by the report. But it was said that, to put the System on a basis 
of receipts and expenditures, it was improper to include the whole 
of it, but only the différence between the amount and certain fixed 
charges, amounting to |347,868.50; that is, |252,131.50. But it is 
not very clear why the fixed charges should be charged, and the 
rent not charged, or why the former should be deducted from the 
latter. As we hâve seen, and shall see, it is the expenditures of 
the Southern Pacific Company which we can only consider. Was 
the rent or were the fixed charges such an expenditure? By the 
terms of the lease, there was to be paid by the Southern Pacific 
Company to the California Pacific Company a rental of |600,000 
per annum, and it is provided that "it will, during said term, keep 
and maintain said property in good order, condition, and repair, and 
operate, add to, and better the same at its own expense, and will 
pay ail taxes legally assessed against or levied thereon." The rent, 
therefore, is as much an annual expenditure as the taxes and better- 
ments are, and why, then, should it not be allowed, or why should 
something be allowed out of it, or instead of it, which is not an 
expenditure to the Southern Pacific Company? The objection to 
allowing the rental is stated by one of the counsel to be that any 
rent could be charged or successive lettings be made with succes- 
sive rentals, and ail with the same propriety and legality be char- 
ged. Whether this would be doue is improbable. That it could be 
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donc legally wotild dépend upon good faith, and the relation and 
proportion of the rent to the property. I see, therefore, no objec- 
tion to this charge of $000,000 rental. It is an annual expendi- 
ture of the Southern Pacific Company, to be annually reimbursed 
to it from the income of the road with other expenditures. The 
déficit on that road, therefore, can be regarded, if the other charges 
are correct, to be |54,905.65. 

The total amount to be deducted from the expenditures of the 
Southern Pacific (Company, on account of betterments and improve- 
ments, is as follows: 

Central Pacific Company ? 111,186 71 

Northern Raiiway Company 21,727 35 

Southern Pacific of California 228,756 6S 

Southern Pacific of Arizona 27,571 59 

Southern Pacific of New Mexico 178,760 32 

$ 568,608 65 
Adding to this the déficit on the Oregon & California road, to wit. . . 541,355 71 

Malîes a total of S1,10'J,1»64 36 

Deducting from this 54,905 65 

It leaves as a surplus to the System for 1894 51.055,058 71 

As to the year 1895, the bill allèges as follows: 

"That for the first six months o£ the current year, to wit, from the Ist day 
of January to the ISth.day of June thereof, which is the latest time to which 
your orator is able to bring down its statistics, the total receipts and expendi- 
tures of your orator in the opération of said Pacific System of railroads were 
as follows, viz.: 

Receipts. 

Gross earning from opérations $14,727,319 9b 

Interest and other net income 64,166 87 

Rentals from terminais and other property 44,638 94 

$14,836,125 77 
Expenditures. 

Operating expenses, renewal and improvemeuts to equipment and 

roadways $10,738,9S2 95 

Taxes 497,040 00 

Rentals for railroads, terminais, bridges, and other property 453,141 41 

Interest on bonds 4,209,804 47 

Sinking-fund payments on mortgages of Central Pacific Railroad 

Company 113,3.^3 33 

Payments to United States for Central Pacific Kailroad Company 300,000 00 

$16,312,302 16 

— "Thereby leaving a deficiency between the receipts and expenditures of your 
orator, for said period, of $1,476,176.39." 

It is objected by respondents that, by this showing, 1895 cannot 
be judged, because the différence between receipts and expenditures 
for operating expenses is greater in the last six months of the year. 
The percei^tage of increase in each is given by the attorney gênerai, 
and admitted by counsel for complainant to be 11 per cent, for 
receipts, and 3 per cent, for operating expenses. Assuming this 
increa.se, the first and last half of 1895 would compare as follows, 



SOUTHERN PAC. 00. V. BOARD OF EAILROAD COM'bS. 271 

including ihe operating expansés, improvenaei^ts, , and l>ettements, 
and excluding fixed charges, such as interest, taxes, and tie like: , 

Eeceipts from opérations for the first half, as per bill $14,727,319 96 

Operating expenses 10,738,9Çi2 95 

Eleven per cent, increase of receipts from opérations, second half 

of year 1,(520,005 20 

Three per cent, increase of expenscs 322,169 49 

Thèse amounts, added to those of tlie Ml!, give us receipts and ex- 
penses for the iast half of the year as foUows: 

Receipts $16,347,325 16 

Expenses 11,061,152 44 

Tlie total receipts for the year from opérations, then, would be. .. . 31,074,645 12 
, Operating expenses 21,801,135 89 

To earnings from opérations must be added receipts from other 
sources. Thèse are stated in the bill to be, for the tirst half of the 
year, as follows: 

Interest and other net income .Ç 64,106 87 

Rentals from terminais and other property 44,638 94 

Total $108,805 81 

Assuming that the same amounts would be receiTed from the same 
sources, we would hâve, as the amount to be added to earnings. . . .$217,611 62 

To expenses must be added the expenditures for other purposes 
than opération. Thèse are stated in the bill to be as follows: 

Taxes , . .$ 497,040 00 

Rentals for railroads, terminais, bridges, and other property 453,141 41 

Interest on bonds 4,209,804 47 

Sinking-fund payments on mortgages of Central Pacific Railroad 

Company 113,833 33 

Payments to United States for Central Pacific Railroad Company. . 300,000 00 

Total $5,573,319 21 

Assuming that there must be a like expenditnre for like purposes 
for the second half of the year, and the total expenditures would 
be $11,146,038 40 

Making thèse additions, respectively, to earnings from opération 
and expense of opération, and the receipts and expenditures for 
1895 would be as follows: 

Receipts $31,294,256 74 

Expenses 32,949,774 31 

Making a déficit of $ 1,655,517 57 

In this computation there is allowed, as an expenditnre, the im- 
provements and betterments, and aiso, it may be assumed, a pay- 
ment of interest on the bonded debt of the Oregon & Califomia 
road. lï thèse may be assumed to be the same as in 1894 (the bet- 
terments were probably less; the deflcit, on account of the pay- 
ment of interest, was probably more), the following déduction from 
expenditure should be made: 

For improTements and betterments Ç 568,608 65 

Oregon & Califomia déficit 541,355 71 

Total $1,109,964 36 

This would make the true déficit for 1S95 on the Pacific System. . . $545,553 21 
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On the argnment complainant's counsel claimed to be shown by 
the report, as per the following table: 

s. P. of Cal. C. P, R. R. Nor. Ky. 

Land Dept. Ex $ 44,716 38 

Corporation Ex 29,523 34 $ 43,263 83 

Taxes on land 13,186 57 17,510 98 

Back taxes 218,384 20 220,612 29 $20,205 32 



Totals $305,810 46 $281,387 10 $20,205 32 

Less Mis. Receipts, etc. (p. 117) 64,069 90 

(This is for whole road) 

$217,317 20 
Summary. 

S. P. of Cal $305,810 46 

C. P. R. R 217,317 20 

Nor. Ry 20,205 32 



Total $543,332 98 

For 1895 they claimed back taxes payable under a late décision 
of the suprême court, as follows: 

Central Pacific Railroad $198,161 18 

Southern Pacific of California 166,004 81 



$365,065 99 



It is seriously disputable whether land oiSce expenses or taxes 
on lands are a proper expenditure. If so, land department rev- 
enues should be a proper receipt; and, if they be appropriated to a 
particular purpose, it should only be the net revenues after the ex- 
penses of sale. Taxes on any year are, undoubtedly, a proper 
charge against that year, but it is very doùbtfui if the accumulation 
of many years can be charged against a particular one. However, it 
is net necessary now to decisively pass upon thèse points. 

The bill allèges : 

"That the earnings and expenses of said railroads entirely within the state 
of California, recelved and paid by complainant during the six months ending 
June 30, 1895, were as follows, to wit: 

Receipts. 

Grosa earnings from opérations $9,785,539 99 

Interest and other net income 102,432 89 

Rentals from terminais and other property 44,638 94 



$9,932,611 82 
Expenditurea. 

Operating expenses, renewals, and improvemonts to equipment 

and roadway $ 7,137,853 49 

Taxes 334,572 68 

Rentals for railroads, terminais, bridges, and other property 398,447 39 

Interest on bonds 2,742,929 55 

Sinking-fund payments on mortgage of C. P. R. R. Co 92,500 00 

Payments to TJnited States for C. P. R. R. Cd 90,000 00 



$10,796,303 11 
— "Thereby leaving a deficiency between the receipts and expenditures of your 
orator, upon said liaes, for said period of six months, ending June 30, 1895, of 
$863,691.29." 
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If we make the aame percentage of increase to ascertain the re- 
ceipts and expenses of the last half of the year, as we did for the 
Pacific System, the resuit will be as follows: 

Receipts. 

Barnings from opérations first hall ol year ? 9,785,539 99 

Second half 10,861,409 39 

From other sources 294,143 66 

Total $20,941,093 04 

Expenditures. 

Operating expenses, renewals, and improvements to equipment and 

roadbed, first half of year $ 7,137,853 49 

For second half of year 7,351,989 09 

Other expenses 7,316,899 24 

Total $21,806,741 82 

Making a déficit of $865,648 78 

From tMs, improvements and betterments must be deducted; 
and assuming thèse to be the same as on the California roads in 
1894, but which are probably less, they amount as follows, omitting 
those on the Central Pacific Railway Company : 

The S. P. E. K. Oo. of California $228,756 68 

Northern Kailway Company. 21,727 35 

Total $250,484 03 

The expenditure for betterments and improvements on the Central 
Pacific Railroad Company was $111,786.71; but ail of this cannot 
beassigned to California. The road is 1,359.05 miles long, of which 
757.09 miles are in California; so, disregarding fractions of miles, 
the amount of the expenditure to be assigned to California is $62,- 
268.24, making the total amount to be deducted for betterments 
and improvements |312,752.27, which makes the déficit for 1895, 
from the opération of the roads entirely in California, $552,896.51. 
In this computation are not included land department expenses, 
taxes on land, back taxes, or taxes on franchises held légal by the 
suprême court. 

From this showing it is perfectly évident that there should be 
no réduction of rates of the Southern Pacific Company, either re- 
garding the Pacific System or the California roads, unless its busi- 
ness increase. Is there a prospect of that so near that the court 
will be justifled in dissolving or withholding its injunctioo againsr 
the new rates? It is alleged in the bill that, when the rates in Cali- 
fornia were established by complainant, they "were no more than 
suflScient to enable your orator to operate said railroads as afore- 
said, and so remained down to the commencement of the year 1894 ; 
that in said year an unusual dépression in business occurred, and 
the freight and passengers offered to your orator for transportation 
over said railroads were so reduced in quantity and number that 
your orator was unable, from the income derived therefrom, at the 
rates ai oresaid, to pay the charges, costs, and expenses necessary for 
the conduct of its business, and the security of its property, as here- 

78 F.— 18 
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inbefore set fort'li; that said business dépression bas continued to 
the présent time, and there is no indication tliat it will be relieved, 
or tlie volume of freight and passenger tra£8c be increased, during 
the présent or the next ensuing year; and your orator is informed 
and believes, and therefore avers, that said business dépression will 
not be relieved, or such freight and passenger trafic be increased, 
during the présent or the next ensuing year." Thèse allégations of 
the dépression of business, and the possibilities of its continuance, 
were attempted to be supported or denied by the respective parties 
by affidavits, necessarily more or less spéculative and conjectural; 
and the power of the court to take judicial notice of it, and make 
spécial applications of it, was asserted or denied. But there need 
be no conjecture, nor need the court resort to any but the ordinai'y 
methods of proof . The business of the complainant has certainly 
decreased, as is apparent from the évidence. How 1894 compared 
with 1893 I do not know. How 1894 compared with 1895 has been 
shown, and the différence is easily understood and accounted for. 
It could hâve no other cause but a dépression in business, affecting 
the market and transportation of ail articles. 

The dépression existed when the bill in this case was ûled, to 
wit, October 14, 1895, and there has been nothing oflered to show 
a change. I may not assume one, even from the sources of judi- 
cial notice, so deûnite as to time or amount as to détermine a judi- 
cial view or action. But this is not seriously important. The régu- 
lation of the rates on classes of freight, other than grain, does not 
now embarrass our considération. Before final action shall be de- 
termined or taken on them by the board of commissioners, before they 
shall be expressed in a schedule, this case can be tried. Before 
any considérable movement in grain it can be tried, and the conclu- 
sions from this preliminary showing be conflrmed or refuted, and a 
final injunction be granted or denied. I cannot refrain from say- 
ing to that opportunity and time the parties to this suit should 
eagerly look and eagerly prépare. Great problems are awaiting 
solution, which will receive their solution, or commence to receive 
their solution, then, and by it. Then, and by it, will be shown 
whether that allégation of the complainant be true: 

"That the rates now in force upon the several railroads operated by it, as 
aforesaid, hâve been fîxed according to circumstances and conditions surround- 
ing the traffic, and with a oareful regard for the financial, commercial, and 
compétitive conditions which enter into, affect, or control the making and relative 
adjustment of rates and classifications and commodities in the territory traversed 
by said railroads, and are équitable and fair to the patrons of said railroads, 
and in many cases are now fixed at the actual cost of transportation, by rea- 
Bon of compétition with other carriers, by raih-oad and water." Or that other 
averment of respondents be true, that "aifiant is informed and believes, and the 
history of the complainant corporation in this state, with which he is familiar, 
coniirms him in such belief, and he therefore avers, that in many cases the 
rate of transportation is fixed at about the actual cost of such transportation, 
at points where it is the interest and object of complainant to crush out opposi- 
tion, and destroy the property of competing common carriers; and that large ex- 
penditures of money hâve been made, which were unwarranted and uncalled for 
by the commercial conditions existing at the présent time or in the near future; 
but that such expenditures were made, and large properties created, for th» 
purpose of destroying compétition, and destroying the property interests of 
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others who enter înto compétition as common carriers, and the discriminating 
rates are made in favor of persons and places which approximate tbe cost oî 
transportation, with the view to serve the ends and objects of this complainant 
in the création of a monopoly, and the losses entailed by such réduction of 
rates, and discrimination and création of property are unjustly and unreasonably 
fixed upon charges of freights and rates in other portions of the state, that the 
revenue of this complainant corporation may be maintained without regard to 
the true interests of commerce, and the rights of the public, or the justness or 
reasonableness of the rates of charges for the transportation of freight within 
the state of Oalifornia." 

The View I hâve taken of the showing made by the complainant 
makes it unnecessary to consider that made by the United States. 
In the latter there are éléments which are not in the former, and to 
give them proper attention would delay the décision too long. Be- 
sides, the right of the government to intervene was again challenged 
by respondents, and with such strength of objection (although sup- 
ported with ability) as to justify a review of its allowance, bnt which 
I think is better postponed to a later stage of the case. 

The order of the court; therefore, is that that part of the order 
staying the exécution of the resolution of the board of railroad com- 
missioners, reducing rates on grain 8 per cent., be continued until 
the further order of the court; that the balance of the restraining 
order be dissolved. 



DEXTER, HORTON & CO. v. SAYWARD. 

(Circuit Court, D. Washington, N. D. January 7, 1897.) 

1. Execution Salks— Confikmation— Vessbl Sold in Admiraltt. > 

Upon objections to confirmation of a marshal's sale of real and personal 
property under exécution, the défendant opposed confirmation of the sale of 
a vessel, on the ground that it had already been sold under admiralty process, 
and the court had no jurisdiction to issue process for its sale in the présent 
suit, while the plaintiff denied that any confirmation of the sale of personal 
property was necessary, or that the court had jurisdiction to make it, The 
purchaser at the sale in admiralty was not a party to the proceedings. Held, 
that the court would mako no order in respect to the sale of the vessel, but 
would leave the purchasers to défend such rights as they might hâve acquired. 

3. United States Marshals— Febs and Percentages— Execution Sales. 

In the state of Washington, pursuant to section 3017 of the Code of the 
state, adopted by Rev. St. § 829, as interpreted by the state courts, a mar- 
shal who has sold property under exécution to the plaintiff in the case is enti- 
tled, in addition to the fées for making the levy, etc., to percentages upon ail 
moneys actually paid into his hands, and returned into court, but not on the 
full amount of the bid unless so paid, and, by the provision of the appropria- 
tion bill and Rev. St. § 837, to double fées and percentages. 

Argued and submitted upon objections to confirmation of sale of 
Personal property under exécution, and upon a motion to retax the 
marshal's fées and costs, upon final process. 

E. F. Blaine, for plaintiff. 
S. M. Shipley, for défendant. 
Eichard Saxe Jones, for marshal. 

HAJNFOED, District Judge. Upon an exécution issued to satisfy 
the judgment in favor of Dexter, Horton & Go., a banking corpo- 
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ration, property of the défendant, both real and personal, previously 
àeld under writs of attachment, was sold by the marshal, for sums 
aggregating |38,757.56, a large part of which was sold to the plain- 
tiff, there being no other bidder. In due time, after the marshal's 
return, the défendant âled objections to conûrmation of the sales, 
on several grounds; but upon the argument ail objections were 
expressly walved, save one spécifie objection, to confirmation of 
the sale of the steam tug Favorite, which objection is upon tbe 
ground tliat said steamer was not at the time of tbe sale the prop- 
erty of tbe défendant, nor in the custody of the marshal, nor sub- 
ject to sale under the writ. The facts are that previous to the 
removal of this cause into this court from the superior court of the 
state of Washington, in which it was commenced, the sheriff of 
Kitsap county, by virtue of a writ of attachment in this case, made 
a levy upon the steamer Favorite and other property; and, before 
the property held under attachment had been transferred to the 
custody of the marshal, a libel in rem against said steamer was 
filed in the United States district court for this district, and, by 
virtue of the process issued therein, the marshal took said steamer 
into his custody, and she was afterwards released upon stipulation, 
according to the practice in admiralty, of which proceedings the 
parties to this action and the sheriff had full knowledge. There- 
after other proceedings in rem were commenced, and prosecuted in 
the district court, against the steamer, and she was finally sold un- 
der a venditioni exponas, by which sale it is contended the pur- 
chaser obtained a clear title to the vessel, clear of ail liens. 

It is manifestly the purpose of the party making the objection 
to litlgate ia summary fashion the questions of title, although the 
purchaser at the sale under the ven. ex. bas not been made a party 
to this action, nor corne within the jurisdiction of this court, so 
as to be concluded by the judgment of this court, if it shall be 
adverse to him. The plaintiff, in answer to the objections, says 
that the vessel was sold as personal property, and immediately de- 
livered into the possession of the purchaser, and that there is no 
law or rule of practice requiring or authorizing action by the court 
to confirm a sale of personal property by the marshal under final 
process. So, I hâve before me the défendant, on one hand, denj'^- 
ing the jurisdiction of the court to issue process for the sale of this 
vessel; and, on the other hand, the plaintiff, denying the jurisdiction 
of the court to confirm or refuse confirmation of the sale which the 
marshal bas made. Under thèse circumstances, it seems clear to 
me that the court is not ealled upon to express any opinion as to 
the validity of either one of the sales of the steamer made by the 
marshal, as no order made in this proceeding can be effective to 
settle the disputed questions, or prevent future litigation involving 
the same questions. Therefore, an order will be entered confirm- 
ing the marshal's sale of real estate, and the purchasers will be left 
to défend such rights as they may hâve acquired to the personal 
property, without an order of confirmation. 

Upon the motion to retax the marshaJ's fées and oosts, the ques- 
tion is raised whether the marshal is entitled to a percentage upon 
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the whole amount of plaintiff's bid for the property, or oiily a per- 
centage vpon the amount of cash, actually paid into his hands by pur- 
chasers at the sale, or whether the marshal is entitled to any per- 
centage in cases where property is sold under final process to the 
judgment creditor. Section 829, Rev. St., allows to the marshal, 
besides mileage, on any final process, — for making the service, levy- 
ing on property, advertising and disposing of the same by sale, set- 
off, or otherwise, according to law, receiving and x^aying over the 
money, — the same fées and poundage as are or shall be allowed for 
similar services to the sheriiîs of the states, respectively, in which 
the service is rendered. This, in eft'ect, adopts the law of this 
state as the rule on the subject of compensation, to an offlcer ex- 
ecuting final process upon a judgment in an action at law; so that 
the questions submitted must be decided in accordance with the 
laws of this state, except as changed or modifled by other laws 
enacted by congress. Section 3017, 1 Hill's Ann. Code, allows the 
sherifE "percentage on ail moneys actually made and paid to the 
sheriff on exécution or order of sale, under |1,000, 2 per centum. 
Percentage on ail sums over $1,000, 1 per centum." 

In the case of State v. Prince, 9 Wash. 107, 37 Pac. 291, the su- 
prême court of this state bas deflnitely decided that under section 
3017 a sherifE is not entitled to a commission upon the sale where 
the property is bid in by the plaintiff for the amount of his debt, and 
no money actually passes through the sheriff's hands. And in that 
case it was contended that, if percentage as above provided could 
not be charged, under section 3017, it could be by virtue of section 
3027, provides that "each and every offlcer who shall be called on 
or required to perform services for which no fées or compensation are 
provided for in this chapter shall be allowed fées similar and equal 
to those allowed him for services of the same kind for which allow- 
ance is made herein" ; and upon this point the opinion of the court is 
as follows: 

"It is contended that it was intended to pay for 'crying the sale'; but, if such 
were the purpose, it is likely the législature would hâve provided a spécifie sum, 
for that service is the same whether the property sells for one dollar or sixty thou- 
sand dollars. On the other hand, if it is to pay for the respousibility incurred 
in receiving and returning the money, it is an apt provision, requiring payment in 
proportion to the risk imposed. If it was so intended, section 3027 would not be 
applicable, for, the money not having been actually made and paid, no service was 
rendered to which it could apply. In any event, this section was only intended to 
operate where there is no provision relating to the subject, and fées are expressly 
provided for serving exécutions." 

The above décision, declaring the law of this state, must be ac- 
cepted without question in this court. It is in harmony with that 
décision, however, to hold that the marshal is entitled to a per- 
centage on the amount of money which he received on account of 
the sale, and which he has returned into court, in addition to the 
other fées for making the levy, posting notices, etc., allowed by the 
Code. Under the provisions of the appropriation bill for the year 
in which the sale was made, the marshal for this district is allowed 
the same fées and compensation as the marshal for the districts of 
Oregon and Idaho; and by section 837, Rev. St., the marshal for 
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the district of Oregon is allowed to receive double the feea pro- 
vided by section 829. The intent of this law is to flx the fées and 
compensation of the marshal at double what would otherwise be 
coming to him, according to sectiom 829. He is therefore eutitlod 
to receive, for executing the final process in this case, mileage at 
the rate of 12 cents per mile; for making the levj, for copies of 
the notices, process, etc., necessary to complète service, double the 
fées allowed by the Code; and percentage on the amount of |i,000 
paid to him on account of the sale, and retumed into court, at the 
rate of 4 per cent., and 2 per cent, on the money so paid in over 
and above the firsrt $1,000; and the allowance for keeper, aa hereto- 
fore ordered. 



LOZANO et al. T. PALATINE INS. OO., Limited. 

(Circuit Court of Appeals, Fiftli Circuit. December 15, 1896.) 

No. 478. 

FiKK INSURANOB— Stock of Goods— Warrantibs as to Kbbpin» Books, Etc. 

Folicies of Insurance on a stock of goods consisted of a printed sbeet con- 
taining the formai printed parts, and, attached thereto, a paper containing a 
description of the insured property, together with a "coTenant and warrant?" 
by the assured to keep, in a fireproof safe, or in some place not exposed to a 
fire which would destroy the building containing the goods, an inrentory 
and account books containing a complète record of ail business transacted. 
Seld, that the covenant as to the keeping and method of preserving the in- 
ventory and books was a part of the policy, and constituted a warranty, th« 
breach whereof prevented any recovery. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

TUs was an action at law by Lozano and others, constituting the 
flrm of Lozano, Pendas & Go., against the Palatine Insurance Com- 
pany, Limited, of Manchester, England, to reeover upon two poli- 
cies of fire Insurance. The case was heard below upon demurrer to 
a plea in bar, and under a stipulation for final judgment on the déci- 
sion thereof. The court overruled the demun-er, and entered judg- 
ment for défendant pur suant to the stipulation. Plaintiffs there- 
upon sued out this writ of error. 

E. K. Gunby, S. M. Sparkman, M, G. Gibbons, and G. M. Spark- 
man, for plaintiffs in error. 

A. W. Cockrell, A. W. Cockrell, Jr., and K S. Cockrell, for défend- 
ant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge. This îs a suit to reeover on two fire 
insurance policies, copies of which were flled with the déclaration. 
The défendant insurance company filed a plea as follows: 

"Now comes the défendant, by Its attorneys, and for plea to the déclaration 
herein says: The only contracts or agreements betwcen the plaintiffs and de- 
fendant are evidenced by the two instruments in writing called policiei, filed with 
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the déclaration. In and by said contracts under which the plaintiffs claim as 
aforesaid the plaintiff agreed that said contracts should become null and void in 
the event tiie plaintfEs should fail to comply vvith a certain warranty set forth 
therein, and that such failure should constitute a perpetiial bar to any recovery 
by the plaiutilïs thereunder, the same being in each policy in the words and 
figures as follows: 'The foUowing covenant and warranty is hereby made a part 
of thzs policy: (1) ïhe assured will take a complète itemized inventory of stoclc 
on hand at least once in each calendar year, and, unless such inventory bas been 
taken within twelve calendar months prior to the date of this policy, one shall 
be taken in détail within thirty days from such date, or this policy shall be null 
and Toid from such date, and upon demand of the assured the unearned premium 
from such date shall be retnmed. (2) The assured will keep a set of books, which 
shall cleariy and plaiuly présent a complète record of business transaeted, inclutling 
ail purchases, sales, and shipments, both for cash and for crédit, from date of 
iuTentory, as provided for in first section in this clause, and during the continu- 
!ince of this policy. (3) The assured will keep such books and inventory, and 
,'ilso the last preceding inventory, if such has been taken, securely locked in a 
fireproof safe at night and at ail times when the building mentioned in this policy 
is not aetually opened for business; or, failing in this, the assured will keep such 
books and inventories in some place not exposed to a fire which wonld destroy 
the aforesaid building. In the event of failure to pi-oduce such set of books and 
inventories for the inspection of this Company, this policy shall become null and 
void, and such failure shall constitute a perpétuai bar to any recovery thereon.' 
And the plaintiffs, therein called tlie as-snred, did fail to comply with said war- 
ranty in the several partieulars hereinafter set forth; that is to say, that such 
books and inventories as were kept by the plaintiffs were not kept as aforesaid, 
in this: that at night, about 4 o'clock a. m., when said bnilding was not open for 
business, and when said building was destroyed by fire, said books were in said 
building, and not in any safè, and were destroyed by fire; and that the said plain- 
tiffs whoUy failed to produce any books for the inspection of this company, the 
(lefendant aforesaid. And this the défendant is ready to verify." 

To this plea the plaintiffs demurred on the following ground: 

"That the alleged warranty or covenant of warranty set up in the pleas of the 
défendant, as the same appears in the policies of Insurance made a part of the 
pleadings in this cause, and referred to in. the defendant's pleas, does not con- 
stitute a warranty, and the failure of the plaintiffs to comply with the said al- 
leged warranty does not constitute a bar to recover on said policies." 

After filing the demurrer, the parties stipulated as follows: 

"It is stipulated and agreed by and between the parties hereto, by their re- 
spective attomeys of record hereunto fnlly authorized, for the purpose of ex- 
pediting this cause, and having a final détermination of the real point at issue, 
that this cause shall be submitted finally upon the simple question whether or not 
the alleged breach of the so-called 'iron-safe clause' as it appears in the original 
policy filed with the déclaration in this cause, and which policy is by agreement 
made a part of the pleadings, and as set up in the pleas demurred to, prevents a 
recovery by the plaintiffs; that upon the détermination of this issue by the circuit 
court final judgment be entered accordingly; that thereupon the losing side may 
take the cause by usual appellate process to the United States circuit court of ap- 
peals, where said issue as aforesaid, and not otherwise, shall be submitted for 
final détermination by said appellate court, and the judgment entered there upon 
the said issue, and thereupon the losing side shall bave reasonable opportunity in 
due course of practice to hâve said issue determined by the United States suprême 
court; that, in the event of reversai and throughout the history of this cause, 
this issue shall be and remain the issue, and its final détermination shall finally 
settle this cause. In the event of final détermination and settlement in favor cf 
the plaintiffs, the judgment shall be for the plaintiffs in the sum total stated in 
the estimâtes contained in the so-called 'proofs of loss' submitted by the plain- 
tiffs to the défendant, without interest at the rate of 8 per cent, per annum from 
the sixtieth day next after the same were submitted, together with their tasod 
costs. And in the event such final détermination shall be for the défendant^ the 



280 78 FEDERAL REPORTER. 

judgment ehall be, It go hence without deiay, and recover of the plaintiffs îts 
tazed Costa." 

The case having been submitted to the court below on the demur- 
rer and the above stipulation, the court overniled the demurrer, and 
thereupon entered judgment in favor of the défendant. 

The only error assigned in this court is that the court erred in 
overruling the plaintiffs' demurrer to the defendant's plea. The ar- 
gument in this court has taken a very wide range, the principal 
points discussed being that the stipulation providing for the keeping 
and production of books was no part of the policy of insurance prop- 
er, and as attached to the policy it was not intended as a warranty. 
The original policies were produced for the court to see that the 
part containing the description of the property and the covenants 
with regard to keeping books was attached to the main sheet upon 
which the formai parts of the policy were printed. The policies sued 
upon and produced in court, although respectively made up on two 
pièces of paper attached together, really contained in each but one 
contract of insurance, ail the parts of which were agreed upon and 
delivered at one time. Without the so-called "appended paper" 
containing the description of the property and the covenants as to 
keeping books, there would be, in fact, no policy of insurance on 
which a recovery could be had in a court of law. 

There Is no contention that the conditions with regard to keeping 
books and providing for their safety were complied with in any re- 
spect whatever, and the case-made shows the contrary. In Dwight 
V. Insurance Co., 103 N. Y. 341, 346, 8 N. E. 654, 655, it is said: 

"Parties to an insurance contract hâve the right to insert snch lawful stipu- 
lations and conditions therein as they may mutually agrée upon, or wliich they 
may consider necessary and proper to protect their interests, and which, when 
made, must be coustnied and enforced like ail other contracts according to the 
expressed understanding and intent of the parties making them. If an insurance 
policy, in plain and unambiguous language, makes the observance of an apparently 
immaterial requirement the condition of a valid contract, neither courts nor juries 
hâve the right to disregard it, or to construct, by implication or otherwise, a new 
contract in the place of that deliberately made by the parties." 

In Impérial Fire Ins. Cto. v. Ooos County, 151 U. S. 452, 4G2, 14 
Sup. et. 379, 381, Mr. Justice Jackson, for the court, says: 

"Contracts of insurance are contracts of indemnity upon the tei-ms and condi- 
tions specified in the policy or policies embodying the agreement of the parties. 
For a comparatively small considération the insurer undertakes to guaranty the 
insured against loss or damage, upon the terms and conditions agreed upon, and 
upon no other; and, when called upon to pay, in case of loss, the insurer there- 
fore may justly insist upon the fulfiUment of thèse terms. If the insured cannot 
bring himself withiu the conditions of the policy, he is not entitled to recover for 
the loss. The terms of the policy constitute the measure of the insurer's liabil- 
ity, and, in order to recover, the insured must show himself within those tenus; 
and if it appears that the contract has been terminated by the violation, on the 
part of the assured, of its conditions, then there can be no right of recovery. The 
compliance of the assiired with the terms of the contract is a condition précèdent 
to the right of recovery. lî the assured had yiolated or failed to perform the 
conditions of the contract, and such violation or want of performance has not 
been waived by the insurer, then the assured cannot recover. It is immaterial 
to consider the reasons for the conditions or provisions on which the contract is 
made to terminate, or any other provision of the policy which has been accepted 
und agreed upon. It is enough that the parties hâve made certain terms con- 
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dltions on which their contraet shall continue or terminale. The courts may not 
make a contraet for the parties. Their function and duty consist simply in en- 
torcing and carrying eut the one actually made." 

The judgment of the circuit court is afSrmed. 



KAISEE et al. v. FIKST NAT. BANK OF BRANDON. 

(Circuit Court of Appeals, Fifth Circuit. December 8, 1896.) 

No. 509. 

1. iÏKGOTIABLB! NoTES— BONA FiDE HOLPERS— NOTICE. 

The fact that a purchaser, for valuable considération, of negotiable notes, 
from a member of the payée firm, who claims to be the owner thereof, Icnows 
that the latter is the président of a banls whose indorsement in blank appears 
on the notes, after the indorsement of the firm, is not sufficient to put the pur- 
chaser on inquiry, or charge him with notice that the notes belong to the bank. 

2. Samiî. 

One who was président both of the A. Bank and the B. Bank received from 
the président of a third bank two notes, which the latter claimed to own indi- 
vidually, as collatéral both for balances due from his bank to the A. Bank, 
and for debts due by him individually to the B. Bank. The notes were kept 
by the A. Bank until dishonored, and until its own balances were discharged, 
and were then sent to the B. Bank. Eéld, that the fact that the B. Bank re- 
ceived physical possession of the notes after dishonor was no évidence that it 
was not a bona fide holder for value. 

In Error to the United States Circuit Court for the Southern Dis- 
trict of Georgia, Eastem Division. 

This suit was brought by the First National Bank of Brandon, Vt, against 
Kaiser & Bro,, to recover tiie amount of two promissory notes, as follows: 

"$2,000.00. Brunswick, Ga., May llth, 1893. 

"Ninety days after date, we promise to pay to the order of Lloyd & Adams two 
thousand dollars, at Brunswick State Bank, Brunswick, Ga. Value received. 

"No. 4,397. A. Kaiser & Bro. 

"Due Aug. 12." 

Indorsed on back: 

"Lloyd & Adams. 

"Brunswick State Bank, Brunswick, Ga. 

"F. E. Cunningham, Cashier." 
Indorsed across face: 

"Notcd and protested for nonpayment, Aug. 12th, 1893. 

"M. P. King, Notary Public, Glynn Co., Ga." 

"$3,000.00. Brunswick, Ga., May llth, 1893. 

"Four months after date, we promise to pay to the order of Lloyd & Adams 
three thousand dollars, at Brunswick State Bank, Brunswick, Ga. Value re- 
ceived. 

"No. 4,396. A. Kaiser & Bro. 

"Due Sept. 14." 

Indorsed on back: 

"Lloyd & Adams. 

"Brunswick State Bank, Brunswielî:, Ga. 

"F. B. Cunningham, Cashier." 
Indorsed across face: 

"Noted and protested for nonpayment, Sept. 14th, 1893. 

"W. B. Cook, Notary Public, Glynn County, Ga." 
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The défense Interposed was that the notes were without considération, being 
accommodation paper given by Kaiser & Bro. on behalf of the Brunswick State 
Bank on the frauduleut représentations of the président of said bank, and deny- 
ing that the First Kational.Bank of Brandon obtained possession of tiie notes in 
the regular course of business, or was a bona lide holder of the sauie, for value, 
asserting that the said bank obtained the same after matuvity, and atter said 
notes were dishonored, and fully charged with notice that the said notes were 
fraudulently obtained. 

Ou the trial, the uncontroTerted évidence was as follows: On May 11, 1893, 
Charles B. Lloyd, the président of the Brunswick State Bank, by représentations, 
subsequently ascertained to be false and fraudulent, as to the solvency of the 
Brunswick State Bank and of the firm of Lloyd & Adams, indueed A. Kaiser & 
Bro. to make the notes sued on for the accommodation of the Brunswick State 
Bank. At that time. Kaiser & Bro. owed nothing to the Brunswick State Bauk, 
uor did they owe Lloyd & Adams, the nominal payées of the note. Among otlier 
représentations, Lloyd stated that the Brunswick State Bank and the tirm of 
Lloyd & Adams were solveut, when, in fact, the said bank and the said tirm were 
both iusolvent. Having obtained the note from Kaiser & Bro., Lloyd indorsed the 
name of Lloyd & Adams thereon, and had the cashier of the Brunswick State 
Bank stamp the indorsement of said bank on said notes, and sign his name as 
cashier to attest the bank's indorsement, and then, in the latter part of May or 
early in June, 1893, took the notes to the Sprague National Bank of l>rooklyu, 
N. Y., of which N. T. Sprague was président; the said Sprague' beiug also 
at the time président of the Kirst National Bank of Brandon, Yt. Mr. Sprague, 
président of the two banks aforesaid, testified, without contradiction, as to the 
negotiations then completed, as follows: "Mr. Lloyd, the président of the bank in 
Brunswick, brought them to the bank to get accommodations on the notes in re- 
turn for favors from the Sprague Bank. * » * Mr. Lloyd said the bank was 
needing funds. I said: 'Mr. Lloyd, you are owing the First National Bank of 
Brandon, and I do not want to advance any more to you unless you give security.' 
His wife was présent at the time, and he offered to secure me by two notes which 
he had, and said he owned, and that they were perfectly good. I looked it up, 
and found they were satisfactory. I said then: 'Mr. Lloyd, you know I am in- 
terested in one bank as much as the other, — président of the Sprague Bank, and 
président of the other; and I am going to hâve both debts secured, and whatever 
security you hâve must go, after the debts made hère, to secure those of the bank 
there, and vice versa.' He agreed to it very readily and courteously. We agreed 
to it, and I rapped, and called the cashier: 'Mr. Brown, take from Mr. Lloyd 
those notes for the bank, and you may do so and so with them for his account 
until that is settled, and then they are for the Brandon Bank of Vermont, as col- 
latéral.' He said: 'Yes, sir.' " At the time of thèse negotiations in the parlor 
of the Sprague National Bank in Brooklyn, the Brunswick State Bank was then 
indebted to the Sprague National Bank, but owed the First National Bank of 
Brandon nothing, Lloyd owed the Sprague National Bank nothing, but was in- 
debted about the sum of .^8,500 to the First National Bank of Brandon. 

On June 2, 1893, Kaiser & Bro. sent a télégraphie dispatch to the Snratîue Na- 
tional Bank, as follows: 

"Do you hold our two notes, two and three thousand dollars, favor of Lloyd & 
Adams, as collatéral only Brunswick Terminal Company; Liverpool exchange it is 
accommodation paper. Answer. 

"[Signed] A. Kaiser & Brother." 

To that dispatch the Sprague National Bank, by its cashier, sent the follow- 
Jng reply: 

"Brooklyn, June 2. 1893. 
"A. Kaiser & Brother, Brunswick, Ga.: Telegram received. We hold notes 
named collatéral to any indebtedness to us of said bank. 

"Sprague National Bank." 

The two notes in the suit were held by the Sprague National Bank from the 
time they were received from Lloyd until they were forwarded for collection. 
After protest they were returned to the Sprague National Bank, and by its 
cashier handed over to Sprague, président of the First National Bank of Brandon. 
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On June 1, 1893, the Brunswick State Bank owed the Sprague National Bank 
$7,744.31. On tliat day the accounts were balanced. Thereàfter balances were 
struck on the folio wing days, showing the folio wing indebtedness: June 26, 
1893, $9,512.34. Subsequeiitly, on the same day, a new balance was struck, and 
it then appeared that on pending account there was due them a crédit of $7,483.57. 
The last balance was made September 25, 1803, and on that balancing of accounts 
betwecn the Brunswick State Bank and the Sprague National Bank there ap- 
peared to be due a crédit to the Brunswick State Bank of $184.10. Whatever 
indebtedness the Brunswick State Bank owed the Sprague National Bank arose 
through the payment of drafts of the Brunswick State Bank, drawn on tho 
Sprague National Bank, and the charging back to that account the unpaid dis- 
counts and expenses. Charles B. Lloyd, président of the Brunswick Stato Bank, 
died June 26, 1893. It was admitted on the trial on the part of the plaintilï that 
Mr. P. M. Adamg, of the late firm of Lloyd & Adams, is hopelessly insolvent, 
and whoUy incapable of responding to any judgments which may be rendered on 
said notes; and the foUowing is the testimony of P. B. Cunningham, cashier of 
the Brunswick State Bank, whose indorsement is on the notes sued on, to wit: 
That the Brunswick State Bank owed the First National Bank of Brandon noth- 
ing, and had no account with it; and that the Brunswick State Bank did not dis- 
count the notes sued on for Lloyd & Adams at ail, but that Mr. Lloyd just car- 
ried them there, and had him put the Brunswick State Bank's indorsement on 
them, to be used for the Brunswick State Bank. It was also admitted by plain- 
tiff that the Brunswick State Bank, on the day that thèse notes were made, was 
insolvent, and had been hopelessly insolvent 60 days before that time; and that 
Charles B. Lloyd had absolute control of the bank, acted as board of dircctors, 
président, cashier; and that he negotiated and transacted the entire business of 
the Brunswick State Bank; and that thèse notes sued on were handed to Mr. 
Sprague by Mr. Lloyd, in the parler of the Sprague Bank, in Brooklyn, N. Y. 
The défendants admitted on the trial that Kaiser & Bro. knew that Charles B. 
Lloyd was président of the Brunswick State Bank, and also knew that he owned 
a majority of the stock of the Brunswick State Bank. 

T. P. Eavenel, for plaintiffs in error. 

Samuel B. Adams and A. J. Crovatt, for défendant în error. 

Before PARDEE and MoCOEMICK, Circuit Judges, and MAXEY, 

District Judge. 

PARDEE, Circuit Judge (after stating tlie facts as above). Upon 
tlie foregoing facts, established by tlie évidence, the trial judge di- 
rected a A-erdict for the First National Bank of Brandon, upon which 
Kaiser & Bro. sued out this writ of error. Although there are nu- 
merous argumentative assignments of error, the contention is made 
in this court that the court erred in directing a verdict for the plain- 
tiff below — First, because the évidence involved the right of the 
holders of notes which had been procured from the makers by fraud 
to recover against the makers, there being a conflict in the testimony 
as to the bona fides of the plaintiff's title, and this question should 
hâve been submitted to the jury; second, because there was proof 
not rebutted by the plaintiff that the notes were procured from the 
défendants by fraud, and there was strong proof that the plaintiff 
received them after dishonor. 

ïhe évidence was uncontradicted to the effect that the First Na- 
tional Bank of Brandon acquired an interest as pledgee in the notes 
in controversy from the holder, Charles B. Lloyd, who represented 
himself as the owner, before maturity, for a valuable considération, 
and without notice, except such notice as was given by the fact 
that the notes presented bore an indorsement in blank by the 
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Brunswick Statç Bank, coupled with the knowledge that Lloyd, wlio 
presented tlie notes of wMch he claimed to be the owner, was the 
président of the Brunswick State Bank. Counsel admits the law to 
be that notliing short of willful ignorance, tantamount to fraud in 
procurement, wUl defeat the rights of a bona fide holder of negotiable 
instruments taken before dishonor, and without notice of the defect 
of title in the party pledging, but contends in this case that because 
the paper had been indorsed by the Brunswick State Bank, and was 
originally offered to the Sprague National Bank for the purpose of 
increasing its balance there, it was willful ignorance on the part of 
the président of the First National Bank of Brandon not to know 
that the notes did not belong to Charles B. Lloyd indiridually, but 
to the Brunswick State Bank. 

In Bank of Edgefield v. Farmers' Co-operative Manufg Co., 2 U. 
S. App. 282, 295, 2 0. C. A. 637, 646, and 52 Fed. 98, 103, it was 
held by this court: 

"It has been settled in the courts of the United States since the leading case of 
Goodman v. Simonds, 20 How. 343, that one who acquires mercantile paper be- 
fore maturity from another, who is apparently the owner, giving a considération 
for it, obtains a good title, thongh he may know facts and circumstances that 
would cause him to suspect, or would cause one of ordinary prudence to suspect, 
that the person from whom he obtained it had no interest in or authority to use 
it for his own benefit, and though, by ordinary diligence, he could hâve ascertained 
those facts. Swift v. Smith, 102 V. S. 442; King v. Doane, 139 U. S. 160, 173, 
n Sup. et. 465." 

Taking the law to be as thus declared and admitted by plaintiffs 
in error, it is clear that the eyidence, given its fuUest force, does 
□ot show a case where the First National Bank of Brandon was 
charged with any such notice of outstanding rights and equities as 
put it upon further inquiry, under penalty of being charged with 
willful ignorance of such outstanding rights and equities. 

The plaintiiïs in error further contend that there was strong 
proof that the plaintifï, the First National Bank of Brandon, re- 
ceived the notes after dishonor. The évidence in this respect is that 
after the notes were delivered to the Sprague National Bank, which 
bank was the redeeming agent of the First National Bank of Bran- 
don, they remained in the physical custody of the Sprague Bank 
until near maturity, when they were forwarded to other agents for 
collection. After the notes were protested, they were turned over 
to the First National Bank of Brandon. The case shows that the 
First National Bank of Brandon acquired conjointly with the 
Sprague National Bank the right and title to thèse notes as collat- 
éral, and that, in the pledge resulting, the Sprague National Bank 
was the depository. The mère fact that the physical possession of 
the notes remained in the hands of the Sprague National Bank until 
after the indebtedness of the Brunswick State Bank and the Sprague 
Bank was settled, and even after, would raise no presumption in- 
imical to the rights of the First National Bank of Brandon as 
pledgee, if its original title as such pledgee was good. As we 
understand the undisputed évidence in the case, while it may not be 
denied that there were some circumstances attending the pledge of 
the notes in suit, which, if more fully explained, would hâve re- 
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lieyed the case of aU doubt, yet we are of opinion that tlie case as 
made pennitted only one verdict responsive to and in accordance 
with. the évidence as submitted, and that verdict was tlie one di- 
rected by the court, in favor of the First National Bank of Brandon. 
Necessarily, the judgment of the circuit court is afflrmed. 



TKAVELERS' INS. CO. v. SBLDEN. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 179. 

Accident Insukance — "Bodilt Infihmities" — Apoplext. 

The T. Ins. Go. issued an accident policy to one S., insuring liim against 
deatli resulting througli external, violent, and accidentai means, but not cover- 
ing death resulting wholly or partly, directly or indirectly, from disease or 
bodily infirmity, or voluntary overexertion. S., a man 53 years of âge, while 
engagea in work wliich required stooping, and sliortly after running rapidly 
up a liillside, to get an article needed in his work, was attacked with pains 
in his head, and shortly after died. On the trial of an action on the policy, 
two physicians, called by the plaintiff, testified that S. died of apoplexy, 
which is a bodily infirmity or disease, and that there was nothing in the cir- 
cumstances to hâve caused death if there had been no bodily infirmity or 
prédisposition to apoplexy. Eeld, that it was error to refuse to direct a verdict 
for the défendant. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia. 

J. Alston Oabell and Patrick H. 0. Cabell, for plaintiff in error. 
Barton H. Wise and John S. Wise, for défendant in error. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

BRAWLEY, District Judge. The policy of Insurance on which 
this action is based is on its face called an "accident policy," amd 
contains the oovenant of the Travelers' Insurance Company to pay 
a stipulated indemnity to Richard C. Selden for loss of time "result- 
ing from bodily injuries effected during the term. of this insurance 
through external, violent, and accidentai means, which shall, inde- 
pendently of ail other causes, immediately and wholly disable him 
from transacting any and every kind of business." It also con- 
tained a covenant to pay |o,000 to his wife or légal représentative if 
death results from such injuries alone, with a proviso that the Com- 
pany should not be liable in case of accident or death resulting, 
wholly or partly, directly or indirectly, from disease or bodily in- 
firmity, or voluntary overexertion, nor for injuries of which there 
was no visible mark on the body. The policy was issued on the 
22d of March, 1895. The insured died on the 23d of April, 1895, 
and this is an action of assumpsit on the policy, resulting in a ver- 
dict for the plaintiiï for $5,000, with interest, and the case is before 
us on a writ of error. 
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Various exceptions were taken to the charge of the presiding 
judge, and to his refusais to charge as requested, but the conclu- 
Kion reached by us renders it unnecessary to consider them in dé- 
tail. 

The testimony shows that, on the morning of April 19th, the de- 
ceased, a farmer, residing on his plantation, went to his barnyard 
for the purpose of castrating a coït; that he was apparently in his 
usual health, which is described as that of a vigorous, hardy man, 
somewhat fleshy, about 53 years of âge, and accustomed to lead an 
active lif e ; that upon his arrivai at the barn the coït was seized by 
some of the men employed on the farm, and thrown down; that 
Selden thereupon tied him, and proceeded to castrate him; and 
that, after removing one of the seeds, it was found that the iron 
used in burning the part was too cold for the purpose, whereupon 
Selden got up from his stooping posture, ran rapidly up a little 
hillside, to a flre, where he heated the iron, and ran back to where 
the coït was lying, when he stooped over, burned the place, and 
applied the grease, and proceeded to remove the other seed. Be- 
fore the opération was entirely flnished, he showed signs of distress, 
threw his hand up over his eye, and exclaimed, "I hâve a fearful 
pain over my eye," and, as he was about falling over on the coït, 
he was caught by the attendants, and carried to the barn steps, 
having lost the use of one of his legs and becoming very sick. 
After reaching the barn, he put his hand to his head, and said to 
one of the men, "John, this is the last of me." He was soon re- 
moved to his house in a buggy, put to bed, and a physician was sum- 
moned. Two physicians attended him until death, on the 23d, and 
the certiflcates of both state that he died of apoplexy. The testi- 
mony shows that, in going from the coït to the flre, deceased passed 
over a rough, rocky pièce of ground, on which comcobs were scat- 
tered in places; but there is no proof that he stumbled or fell, 
either going or retuming. One of the attending physicians was 
examined at the trial, and testifled that the deceased died from a 
well-deflned case of apoplexy, which he deflned to be the rupture of 
a blood vessel on the brain, and that the same was regarded by 
médical writers and the profession as a bodily inflrmity or disease. 
He further gave it as his opinion, after hearïng the witnesses dé- 
tail the occurrences on the 19th of April, that there was net enough 
in those circumstances to hâve caused death, had there not been 
some bodily infirmity, or the existence of disease, or prédisposition 
to apoplexy. The certiflcate of the other attending physician, who 
was the family physician of the deceased, was also offered in évi- 
dence by the plaintifl. It is to the effect that he was called in on 
the 19th of April, and found Mr. Selden critically ill; that he called 
another physician in to consultation (the same as was examined 
at the trial); that he was with him day and night until his death; 
that he died of apoplexy; that there was no history of injury, and 
no signs of any; and that no post mortem was held. The défend- 
ant Company offered no testimony, and upon the conclusion of the 
plaintiff's case duly moved the court to direct a verdict. This mo- 
tion, which is in the nature of a demurrer to the évidence, is in 
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accordance with the practice in this jurisdiction, and it is now to 
be considered wliether, under the circumstances of this case, it 
should hâve been granted. 

"It is the settled law of this court," says Mr. Justice Grray, in Ran- 
dall T. Bailroad Co., 109 U. S. 482, 3 Sup. Ct. 324, "that when the 
évidence given at the trial, with ail the inferences that the jury 
could justiflably draw from it, is insuiïicient to support a verdict 
for the plaintiff, so that such a verdict, if returned, must be set 
aside, the court is not bound to submit the case to the jury, but 
may direct a verdict for the défendant." Other cases of equally 
high authority déclare that it is not only the right, but the duty, of 
the court, if the évidence is such as not to warrant a verdict for a 
party, to direct the jury accordingly, and that in every case, before 
the évidence is left to the jury, tliere is a preliminary question to 
be decided by the judge whether there is any évidence produced by 
the party upon whom the onus of proof is imposed on which the 
jury can properly proceed to flnd a verdict for the party introducing 
it. The légal sufficiency of the évidence to support the verdict 
présents a question of law, the décision of which is not a matter 
of discrétion, but of duty, and is as much the subject of exception 
and review as any other ruling of the court in the course of the 
trial. In ail cases where there is conflict of testimony, or question 
as to the credibility of witnesses and prépondérance of proof, and in 
actions of négligence, where the line which séparâtes questions of 
law from questions of fact is so close that it cannot be accurately 
delimited, and minds equally intelligent and equally impartial might 
draw diiïerent conclug.ions, the judgment of 12 impartial men, of 
the average of the eommunity, applying their separate expériences 
of life to the solution of such doubts as may arise, is more likely to 
be wise and safe than the conclusion of any single judge, and the 
practice is not to be encouraged which would substitute the con- 
clusions of one mind for that average judgment which it is the ob- 
ject of our System of jurisprudence to obtain in ail proper cases. 
But where there is a simple question of contract or its breach, and 
the facts are undisputed, it must be ruled as a question of law ; for 
the rights of parties in such cases must be decided according to the 
law of the land as expounded by the courts, and cannot be left to 
the arbitrary détermination of a jury, which may adopt théories 
without proof, substitute possibilities for facts, and conjectures for 
évidence. Judges are no more free from the weaknesses of human 
nature than are jurors, but where responsibility is diJïused the obli- 
gation of duty seems to rest more lightly upon the individual than 
where it is concentrated, and the pleadings of sympathy or the 
promptrngs of préjudice or passion are ofttimes likely to produce 
that resuit on a jury which it is the spécial and highest duty of the 
judge to prevent. 

The case under considération was simply one of contract. Had 
the policy of Insurance been an ordinary life policy, the right to re- 
covery was plain; but it is the duty of courts to enforce con tracts 
as made, and not to make, or allow to be made, new contracts be- 
tween the parties. The contract was what is known as, and what 



288 78 FEDERAL REPORTER. 

on its face and in its terms it purported to be, an "accident policy," 
and the défendant corporation covenanted to pay the snm of money 
named if death. resulted from bodily Injuries tiirough "external, vio- 
lent, and accidentai means alone, independently of ail other causes," 
and it was expressly stipulated that it sliould "not cover injuries of 
which tliere is no visible mark, nor death resulting wholly or partly, 
directly or indirectly, from disease or bodily inflrmity," or from 
"voluntary overexertion." In an etymologicaJ sensé anything that 
happens may be said to be an "accident," but, in the sensé in which 
the word is used in this policy, as shown by the context, and as ex- 
pounded in similar cases, it is to be talcen as meaning "an event 
which proceeds from an unknown cause, or as an unusual effect of 
a known cause, and therefore unexpected," — something casual and 
fortuitous. To entitle the plaintiff below to recover, the burden of 
proof was upon her, not only to show that the deceased came to his 
death through "external, violent, and accidentai means alone," but 
also to show that the death was not due, in whole or in part, di- 
rectly or indirectly, to disease or bodily inflrmity. There was not 
only no proof of any accident, but conclusive évidence, from the 
only médical witnesses examined, that death was due to disease. 
If, during the opération upon the coït, while running to the flre for 
the hot iron, the deceased had stumbled or fell, that might hâve 
been considered an accident; but there was nothing of the kind. 
At most, it might be contended that the exertions and activities of 
that morning tended to bring into activity a then existing but dor- 
mant disorder; but "voluntary overexertion," and disease and bod- 
ily infirmity, are in express words not insured against. 

There was not only no évidence that the death was caused by 
external, violent, and accidentai means, but conclusive évidence to 
the contrary. The only médical testimony as to the cause of death 
was that of Dr. Michaux, who swore that the deceased died of apo- 
plexj'^, and that there was nothing in the circumstances detailed suffi- 
cient to cause death without a previously existing disease. He 
was a witness put upon the stand by the plaintiif, and there was 
no évidence to contradict him. T^Tiere the weight of crédible tes- 
timony proves the existence of a fact, it must be accepted as a fact. 
Where an event occurs which can be readily explained as an opéra- 
tion of nature, working through natural, usual, and ordinary laws, 
that cannot be called an accident; nor can conjectures be allowed 
to displace proofs. Most modem writers apply the term "apo- 
plexy" to cérébral hemorrhages. It is a well-deflned disease, — as 
well understood as pneumonia. It is a disease to which men of the 
âge of the deceased are most peculiarly subject. Hippocrates 
States that it is of most fréquent occurrence between the âges of 
40 and 60, and ail médical expérience conârms the truth of this 
observation, and the reason is obvious, for the blood vessels of 
the brain are liable to undergo degenerative changes after middle 
life. The textiu-e becoming fragile, their function in carrying on 
the healthy nutrition of the brain is impaired, and, being liable to 
give way, the blood escapes into the brain. If the hemorrhage is 
slight in amount, and in that part of the brain where its présence 



IBATXLBBS' IN8. CO. T. BEIDSB. 2S9 

glres rise to little disturbance, the effused blood undergoes graduai 
absorption, and a certain measure of recovery takes pla<«, while, 
if a large vessel is ruptured, and blood extravasated in or araund 
the important structures at the base of the brain, death is likely to 
follow withia a short period. Severe exertion of mind or body, 
much stooping, anything, in faet, which tends, directly or indirectly, 
to increase the tension within the cérébral blood vessels, may bring 
on an attack. When a man with délicate lungs exposes his breaSt 
unprotected to the wintry blast, you could as well attribute the 
pneumonia and death which may ensue to accident, as you could 
the stroke of apoplexy which follows when a mam over 50 years of 
âge engages in an opération which demanda violent exertion and 
much stooping. In either case a man in the full vigor of youth 
and manhood might pass the ordeal unscathed; in both, death ia 
due, directly or indirectly, to bodUy inflrmity. 

Not only is there an entire absence of procrf of any accident likely 
or sufiScient to cause death in this case, but positive proof that 
death was due to disease, and no conflicting testimony whatever. 
What question, therefore, was there which could properly go to the 
jury? In Barry's Case, 131 U. S. 100, 9 Sup. Ct. 755, relied upon 
by the défendant in error, there was proof that the deceased 
jumped from a platform four or five feet high, alighting so heavily 
as to attract the attention of his companions, and was hurt; that 
he became ill on his way home, and much conflicting testimony as to 
the cause of his death, as to whether it resulted from duodenitis, 
or a stricture of the duodénum, caused by the jump. There being a 
oonflict of testimony as to the cause of death, such a question was 
properly submitted to the jury. In Burrough's Case, 69 Pa. fcSt. 51, 
there was conflicting testimony as to whether deceased received a 
blow upon the abdomen from a pitchfork, causing taternal injuries, 
or whether death was due to a strain. The court held that an 
accidentai strain, resulting in death, was an accidentai iujury, 
within the meaning of the policy; that being an unexpected eveot, 
happening by chance, and not occurring according to the usual 
course of things. In Martin's Case, 1 Fost. & F. 505, it was held 
that an injury to the spine, caused by the lifting of a heavy burden, 
was within the meaning of the policy, which was against any bodily 
injury oceasioned by any external or material cause operating on 
the person of the insured. 

It is unnecessary to cite the numerous and famUiar cases which dé- 
clare it to be the duty of the court to direct a verdict when the évi- 
dence is undisputed, or is of such conchisive character that the 
court would, in the exercise of a sound judicial discrétion, be com- 
pelled to set aside a verdict rendered in opposition to it. In Im- 
provement Co. v. Munson, 14 Wall. 448, Mr. Justice Cliiïord says: 

"Formerly it was held that if there was what is called a 'scintilla* of évidence 
In support of a case, the judge was bound to leave it to the jury; but récent dé- 
cisions of high authority hâve established a more reasonable rule, that in every 
case, before the évidence is lett to the jury, there is a preliminary question for 
the judge, not whether there is literally no évidence, but whether there is any upon 
which a jury can properly proceed to iind a rerdict for the party producing it 
npon which the onus of proof is imposed," 

78 F.-19 
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'"^Such îs the constant practice," says Mr. Justice Swayne, in Bow- 
diteh. T. Boston, 101 U. S. 16, because "it gives acientiflc certainty 
to the law in its application to the tacts, and promotes the ends of 
justice." The court cannot allow the jury to assume the truth of 
any material fact without some évidence legally sufficieut to estab- 
lish it, and the jury cannot legally infer the existence of a material 
fact uuless there is some proof of it. "The truth of the facts and 
circumstances offered in évidence in support of the allégations on 
the record must be determined by the jury. But it is for the court 
to décide whether or not those facts and circumstances, if found by 
the jury to be true, are sufficient, in point of lavy, to maintain the 
allégations in the pleadings." Railroad Go. v. Woodson, 134 U. S. 
622, 10 Sup. et. 630. It therefore follows that, when the facts and 
circumstances are admitted and undisputed, it becomes a question 
of law for the court to décide whether they support the averments 
of the pleadings, and it is error to leave a question of law to the 
arbitrary détermination of a jury, for everybody knows that a case 
of this kind can hâve but one resuit if left to a jury, moved, as it 
must be, by the natural and creditable instincts of human nature, 
to sympathize with the afflicted. No case can be conceived which 
more strongly invokes the obligation to duty imposed upon the 
courts as set forth in the oft-quoted language of Mr. Justice Miller, 
in Pleasants v. Fant, 22 Wall. 116: 

"It is the duty of the court, in its relation to the jury, to protect parties froni 
unjust verdicts arisiug from ignorance of the rules of law and of évidence, from 
impulse of passion or préjudice, or from any other violation of his lawful rights 
in the conduct of a trial." 

That the contract between the parties in this case, if decided by 
the rules of law, and not determined by the sympathies of the jury, 
would hâve had another resuit, flnds apt illustration in the case 
cited in the brief, Mary M. Selden v. American etc., Insurance Co., 
where Mr. Commissioner Guy, in a carefuUy considered report, 
which was confirmed by the circuit court of the city of Richmond, 
readies the conclusion that there was no liability upon a similar 
policy. 

The judgment of the court below is reversed. 



UNITED STATES v. HARRIS et al. 

(District Court, B. D. Pennsylvania. January 29, 1897.) 

Oakmers— Tkansportatiox of Live Stock — Railroad Receivkrs. 

Kev. St. § 4388, imposing a penalty for violation of the statute relating to 
the transportatiou of lire stock upon "any Company, owner, or custodian of 
such animais," does not apply to receivers of a railroad appointed by a court 
to control and manage the road. 

This was an action by the United States against Joseph S. Har- 
ris, Edward M. Paxson, and John Lowber Welsh, receivers of the 
Philadelphia & Reading Railroad Company, to recover a penalty 
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for the alleged yiolation of ReT. St. § 4388, relatîng to the trans- 
portation of liye stock. The case was heard on a raie for judgment 
on a point reserved. 

James M. Beck, U. S. Atty., and Francis F. Kane, Asst. U. S. 
Atty. 
John G. Lamb, for défendants. 

BUTLEE, District Judge. The défendants are sued under sec- 
tion 4388 of the Revised Statutes, charged with willful disregard of 
the law relating to the transportation of live stock. The section 
provides that "any company, owner or custodian of such animais 
who knowingly and willfully fails to comply with the provisions of 
the two preceding sections shall for every such failure be liable for 
and forfeit and pay a penalty of not less than one hundred nor 
more than flve hundred dollars." The construction of the statute, 
and the proceeding under it are govemed by the rules of the crim- 
inal law, as fully as if the proceeding was by indictment. The ex- 
clusive purpose of the section is to inflict punishment. Those named 
as liable to such punishment are the railroad company and the owners 
and custodiauis of the animais. The défendants hère sued are nei- 
ther. What reason therefore is there for supposing that the suit 
can be maintained? The language must receive a strict construc- 
tion, conâned to its obvions import. U. S. v. Hartwell, 6 Wall. 
395; U. S. V. Wiltberger, 5 Wheat. 76; Grooms v. Hannon, 59 Ala. 
510; Corn. v. Wells, 110 Pa. St. 463 [1 Atl. 310]. No straining, 
however desperate, would be adéquate to make the terms embrace 
the défendants. They are simply the court's offlcers, appointed to 
exécute its orders. The property is in custody of the court and is 
controlled and managed by it, through thèse offlcers. It would be im- 
material to say that in this view no one can be punished under the 
section during such custody, if it were true. It would not be true, 
however, for the owners, as well as those in direct charge of the 
stock, may be so punished during such custody. If others also 
should be punished congress should provide for it. The instances 
cited by the prosecution in which courts hâve enforced the Inter- 
state commerce law, and other statutory provisions relating to the 
management of railroads and their property, generally, while in 
custody of the law, are equally immaterial. Such cases bear no 
relation to this. Of course courts wîll enforce observance of thèse 
provisions in their management of the property and business, when 
attention is called to the subject. The question whether a criminal 
proceeding may be prosecuted to punish their offlcers under the sec- 
tion in question, is a totally différent one. If it be said the inten- 
tion is not to punish thèse officers, then who is intended to be pun- 
ished? Certainly not the company and stockholders, from whose 
control the road was taken, and who are not sued in conséquence. 
Surely it is not intended to punish creditors, who had no possible 
connection with the matter complained of. The courts permit suits 
to be brought against such offlcers for debts, or other liabilitiés in- 
curred, as a means merely of ascertaining the amount due; but 
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judgments recovered even in such cases can only be enforced by 
consent and direction of the court. 

The défendants' rule for judgment notwithstanding the verdict is 
made ahsolute. 



HARRISBURG TRUST CO. t. SHUPBLDT. 

(Circuit Court, D. Washington, N. D. Jauuary 23, 1897.) 

Action on Note — Demand of Patment. 

The commencement of an action on a note payable on demand is itself a 
demand of payment, and it is unnecessary to allège a lequest for payment be- 
fore the commencement of the action. 

Strudwick & Peters, for plaintiff. 
Hastings & Steadman, for défendant. 

HANFORD, District Judge. This is an action to recover a bal- 
ance due after deducting partial payments upon a negotiable prom- 
issory note, made payable on demand. The défendant has demurred 
to the complaint, his contention being that the same is insufQcient, 
for failure to allège a demand prior to the commencement of the 
action. There is a rule of long standing, and supported by the weight 
of authority in this country, that the commencement of an action is 
itself a demand, and that failure to request payment, prior to the 
commencement of the action, afîords no ground of défense. Bank 
V. Fox, Fed. Cas. N'o. 2,683; 5 Am. & Eng. Enc. Law, 528z". It is in- 
sisted, however, that the courts and the text-books in this country 
hâve fallen into error by following early décisions, which were con- 
trolled by peculiar facts, and which are insufficient of themselves 
to establish a gênerai rule upon the subject. It is unwise to départ 
from business customs and practices which hâve been sanctloned by 
repeated décisions of courts, and acquiesced in for a considérable 
time, and which may fairly be supposed to hâve been contemplated 
by the parties at the time of making their contract. This contract 
must be construed as one having been made subject to the rule 
above stated, and the maker of the note is, by the terms of his con- 
tract, liable without any demand, prior to the commencement of an 
action. Démarrer overruled. 



CITY OF JAOKSONVILLE v. SMITH. 

(Circuit Court of Appeals, Fifth Circuit. December 15, 1896.) 

No. 529. 

Municipal Coupokatioîîs— Defective Stkeets— Personat^ Injuries. 

A municipal corporation is liahle in damages to parties injured through ita 
négligence in failing to keep its streets in proper repair, though no spécial 
statute authorizes an action for such cause. 

In EiTor to the Circuit Court of the United States for the South- 
ern District of Florida. 
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Suit by Kate Smith, défendant in error, against the city of Jacksonville, plain- 
tifl in error, to recover damages for Personal injuries, arising from nonobservance 
of duty on the part of the city in référence to keeping one of its streets in proper 
repair and safe condition. The cause of action is set forth in the déclaration as 
follows: "For that whereas défendant, before and on the 17th day of May, A. D. 
1894, was possessed and had control of a certain public street, called 'Main Street,' 
in the said city, in the county aforesaid, and ought to hâve kept same in good 
and safe repair and condition, yet the défendant, well knowing the matters here- 
inafter mentioned, and not regarding its duty in that behalf, while it was so pos- 
sessed, and had control of the said street, to ■wit, on the 17th day of May, A. D. 
1894, aforesaid, then knowingly, wrongfuUy, and negligently suffered the same to 
be and remain in bad and unsafe repair and condition; knowingly, wrongfully, 
iind negligently suffered divers planks and pièces of plank to be and remain broken 
and loose upon the crossing of the said Main street, the défendant having full no- 
tice and knowledge thereof, by means whereof the plaintif!:, who ■wa.s then and 
there crossing the said street, then and there, necessarily, unavoidably, and with- 
out fault or négligence of hers, tripped and stumbled upon and against one of the 
said planks or pièces of plank lying upon the said street, and was thereby thrown, 
and fell to the ground; and the plaintifï was then and there rendered unconscious 
by the said fall, and received serious internai injuries, and she became sick, lame, 
.and disordered, and so remained for a long time, to wit, from thence hîtherto, 
and still so remains, duriiig ail whieh time she suffered, and now suiïers, great 
pain, and was and is hindered from transacting her business affairs, and also, 
by means of the premises, was obligea to, and did, lay out divers sums of 
money, amounting to $200, in and about endeavoring to be healed of the said 
wounds, sickness, and disorder, to the damage of the plaintifE of $10,000, and there- 
fore she brings this suit." To the déclaration the plaintiff in error interposed a 
plea of not guilty, and filed a motion, accompanied by an afBdavit, to dismiss the 
suit for want of jurisdiction, on the ground that the plaintifE and défendant were 
citizens of the same state. The motion to dismiss was overruled by tlie court. 
Several spécial instructions were asked by counsel for the city, which, in effeet, 
requested the court to direct a verdict for the défendant, on the ground that, 
in the absence of statutory provisions authorizing suit, an action for damages 
will not lie in favor of an individual against a municipal corporation for injuries 
caused by the négligence of the corporation in permitting its streets to remain in 
a détective and unsafe condition. Thèse instructions were refnsed, and the fol- 
io wing statement appeiirs in the record, as part of a bill of exceptions, in référence 
to the gênerai charge of the court: "And the said judge, the said parties having 
ciîncluded and submitted their testimony and said several matters aforesaid, and 
ai'tpr bis said refusai to charge as above shown, did then and there give bis opinion, 
and deliver his charge to the jury, touching the légal duty of the said défendant 
to keep the streets and sidewalks of said city in proper repair and condition, and 
free from obstructions in respect of the rights of the public in passing over the 
same, and also as touching the doctrine of contributory négligence, and each and 
every of ail the matters involved in the issues in said case, instructing the jury in 
the law therein satisfactorily to the parties to said cause, to which said charge, given 
orally, there was no objection or exception." Upon the issues joined, the cause 
was submitted to a jury; and, a verdict being returned in favor of the plaintiS 
below, judgment was duly entered thereon. 

The charter of plaintiff in error, among other powers not necessary to enumer- 
ate, confers upon the city the following: Section 2, art. 1: "Said corporation 
shall bave perpétuai succession, shall sue and be sued, plead and be impleaded, 
may purchase, lease, reçoive and hold property, real and Personal, within said 
city; and may sell, lease or otherwise dispose of the same for the benefit of the 
city; and may purchase, lease, receive and hold property, real and personal, be- 
yond the limits of the city, to be used for the burial of the dead; for the érection 
of water Works; for the establishment of poor houses, pest housos, houses of dé- 
tention and correction; for public parks and promenades, and for any other 
public purpose that the mayor and city council may deem necessary or proper; 
and may sell, lease or otherwise dispose of such property for the benefit of the 
city to the same extent as natural persons may. Said city shall hâve and use a 
eommon seal, and change it at pleasure." Section 4, art. 3: "The mayor and city 
eouncil shall, within the limitations of this act, hâve power by ordinance to levy 
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and collect taxes npon ail property and privilèges taxable by law for state pur- 
poses; to appropriate money and provide for the payment of the debts and ex- 
penses of th« city, and also for the debts ot the municipal corporation of which said 
city is the successor; * * * to make appropriation to open, alter, abolish, widen, 
extend, establish, grade, pave or otherwise improve, clean and keep in repair 
streets, alleys and sidewalks, and to erect, establish and keep in repair bridges, 
culverts, sewers and gutters; and to make appropriations for lighting the streets 
and public buildings, and for the érection of ail buildings necessary for the use of 
the city; * * * to fix from time to time the numher and boundaries of the city 
wards; to pass ail ordinances necessary for the health, convenienee and safety 
of the citizens, and to carry out the full iutent and toeaning of this act, and to 
accomplish the object of this incorporation; to impose penalties upon the owners, 
occupants or agents of any house, walk or sidewalk or other structure, which may 
be cousidered dangerous or detrimental to the citizens, unless, after due notice 
to be fixed by ordinance, the same be removed or repaired; * * * regulate, 
provide for and compel the construction and repair of sidewalks and foot pave- 
ments; * * * to regulate, require and provide for the construction or yepair 
of streets and paving the same; * * * to grant thé right of way through the 
streets, avenues and squares of said city for the purpose of street, or other raii- 
roads; to take and appropriate grounds for widening streets or parts thereof, or 
for laying out new streets, avenues, squares, parks or promenades, when the pub- 
lic convenienee may require it." Laws 1887, c. 3775. 

Geo. U. Walker and Porcher L'Engle, for plaintifE in error. 

Before FARDEE and McCOEJMICK, Circuit Judges, and MAX- 
EY, District Judge. 

MAXEY, District Judge, after stating the case, delivered the 
opinion of the court. 

Error is prosecuted in this case to reverse the judgment rendered 
by the circuit court adjudging the liability of the city of Jaclison- 
ville to respond in damages to the défendant in error. The three 
spécifications of error relied upon by plaintifl in error, in the brief 
of counsel, are the following: The court, erred in refusing to give 
in charge to the jury the spécial instructions requested; in refusing 
to vacate the verdict because the évidence proved contributorj' 
négligence on the part of the défendant in error; and in refusing to 
set aside the verdict because excessive. 

Under the flrst spécification, counsel for plaintiff in error states, 
in the following language, the real question for considération. 

"The fundamental proposition of the défense is that upon an admission of ail 
the facts, and confessing that every allégation in the déclaration was trne, and 
proved to the court and jury, yet the city of Jacksouville, being a municipal cor- 
poration, vested by statute with functions of a public nature, to be exercised for 
the public benefit, is not liable in an action of tort for damages at the hands of an 
individual, unless such private action is espressly authorized by statute." 

In View of the statement thus made of the question for décision, 
it is unnecessary to go into a récapitulation of the testimony devel- 
oped on the trial. It is sufiicient to say the évidence discloses that 
the défendant in error wns injured frona the effects of a fall she re- 
ceived in attenapting to cross one of the streets of the city of Jack- 
souville, and, further, that, at the time of the injury, the street was, 
and had been for some days previous, in a defective condition. One 
of the witnesses thus refers to the condition of the street and the 
occurrence of the accident: 
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"My recollection is it was in a pretty bad condition. The street railway had 
been raised to the grade of the street, and was some four or five inches above the 
level of the street. There were seyeral boards lying Jongitudinally with the rail- 
way. I think they were there from the block pavement being taken up. Sorae of 
them were turned up, and the street was in a very bad condition. I frequontly no- 
ticed people had difiiculty in crossing at that place, and on this occasion, when I 
saw the lady fall, 1 naturally thought she had tripiied up on one of the boards, 
althongh I didn't see her trip. She struck the rail." 

The question of law raised by tlie assignment has had the con- 
sidération of the suprême court of Florida, and in an elaborate and 
carefully prepared opinion, in a case in which the plalntiff in error 
was a party, Mr. Justice Van Valkenburgh, spealdng for a unani- 
mous court, observes: 

"We think the true doctrine is that a municipal corporation is liable in damages 
to parties receiving spécial injuries by reason of its nonobservance of duty in 
keeping its streets, alleys, etc., in good repair, although the work of such repairs is 
let out by contract to another person." City of Jacksonville v. Drew, 19 Fia. 116. 

The Drew Case réitérâtes the principle announced by the court 
in the earlier case of City of Tallahassee v. Fortune, 3 Fia. 19. The 
essential facts of the two cases above referred to are substantially 
similar to those in the case at bar, and the same légal principle ap- 
plies hère as was enf orced by the suprême court in those cases. See, 
also, the more récent case of City oif Orlando v. Pragg, 31 Fia. 111, 
12 South. 368. 

The rule established by the suprême court of Florida is in accord 
with the doctrine announced by the suprême court of the United 
States in Barnes v. District of Columbia, 91 U, S. 540, and Détroit 
T. Osborne, 135 U. S. 492, 10 Sup. Ct. 1012. 

In the case of Barnes, 91 XJ. S., at page 551, Mr. Justice Hunt, re- 
ferring to a décision of the suprême court of Michigan, says: 

"The authorities establishing the contrary doctrine, that a city is responsible for 
its mère négligence, are so numerous and so well considered that the law must be 
deemed to be settled in accordance with them." 

In Barnes v. District of Columbia, and City of Galveston v. Pos- 
nainsky, 62 Tex. 129, 130, appears a long list of authorities sustain- 
iag the rule held by the suprême court of Florida. 

Counsel for plaintiff in error, however, refers to the case of Forbes 
V. Board of Health, 28 Fia. 26, 9 South. 862, as maintaining a con- 
trary doctrine. The Forbes Case is clearly distinguishable from 
this case and those previously decided by the suprême court of 
Florida. The dissimilaritj^ was evidently thought to be so apparent 
that no référence is made by Mr. Justice Mabry, in his opinion, to 
the earlier cases. "We take it to be a sound principle," says the 
suprême court, "that no proposition of law can be said to be over- 
ruled by a court which was not in the mind of the court when the dé- 
cision was rendered." Woodruff v. Parham, 8 Wall. 138. 

The remaining assignments relate to the action of the circuit 
court in refusing to grant a new trial. Whether the court erred 
in OTerruling the motion for a new trial is a question which will not 
be inquired into hère, as it was a matter in the discrétion of the 
court below, and is not subject to review in this court. Eailwav 
Co. T. Struble, 109 U. S. 381, 3 Sup. Ct. 270; Zimpelman v. Hipwelï, 
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4 C. 0. A. 609, 54 Fed. 848; Mining Co. v. Fullerton, 7 C. C. A. 340, 58 
Fed. 521; Alexander v. U. S., 6 C. C. A. 602, 57 Fed. 828. 

There being no error in the judgment of the circuit court, it is ac- 
cordingly afHrmed. 



In re FORSYTH, 

(District Court, N. D. Califoniia. January 13, 1897.) 

No. 11,302. 

1. MaNDAMDS — JUHISDIOTION OF FEDERAL CoUllTS — CONTKOL OF CLERK — PdND IN 

COIKT. 

ïhe United States district court entered a decree, upon a libel in admiralty, 
directing tlie clerk of tliat court to pay to a receiver of tlie property of the 
claimant of tlie libeled vessel, appointed by a court of another state, the sur- 
plus proceeds of the sale of the vessel, then in the registry of the district 
court, after payment of ail costs, etc. Pursuant to such decree, the judge 
and clerk of the court drew a check for such surplus proceeds to the order 
of the receiver, but while said check was in the hands of the clerk, before it 
had been mailed, an exécution, issued from a court of the state in which the 
district court sat, upon a judgment against the claimant, was served by the 
sherifl! upon the clerk of the district court, vrith a notice that ail debts, 
crédits, and Personal property of the claimant in the hands of the clerk 
were attached. ïhereafter the state court appointed a receiver of the prop- 
erty of the claimant in supplementary proceedings taken upon said judgment, 
and such receiver applied to the district court for a writ of mandamus direct- 
ing the clerk to deliver to him the check for the surplus proceeds of the 
vessel. Held, that the proceeding was an original one, and the district court 
had no power to issue a writ of mandamus, but by virtue of its inhérent 
power to control its own officers it might direct the action of the clerk. 

2. Fcxii IN' CoDiiT— CusTODT OF Clbkk — Attaciimenï AXD (tABNISHMENT. 

Held, further, that the clerk was holding the check, not as an individual, 
but in his capacity as clerk, the fund being in the custody of the court itself 
uutil actually delivered to the receiver, to whom the decree had ordered it 
paid, and the check aud the fund on which it was drawn were not subject to 
attachment or garnishment under process of another court. 

3. SaPK— PRdCEEDS IN ADMIRALTÏ — JUDGMENT OF StaTE COURT. 

Held, further, that the judgment of the state court constituted no claim 
upon the proceeds of the sale of the vessel. Chandler v. The Willamette Val- 
ley, 76 Fed. 838, reaffirmed. 

Application for a writ of mandamus to command and direct the 
clerk of tlie court to deliver to A. C. Forsyth, receiver of the Oregon 
Pacific Eailroad Company, appointed by one of the courts of this 
state, a check drawn upon a fund in the registry of this court, being 
the surplus proceeds remaining from the sale of the steamship 
Willamette Valley, the property of the Oregon Pacific Raiïroad Com- 
pany, after satisfying certain maritime liens pending in this court 
against her. Application denied. 

Wal. J. Tuska and Walter G. Holmes, for petitioner, A. C. Forsyth. 
Page, McOutchen & Eells, for the receiver of the Oregon Pac. R. Co. 

MOEROW, District Judge. In the case of Chandler v. The Wil- 
lamette Valley (No. 10,862), a decree was entered in this court on 
June 9, 1896 (76 Fed. 838), directing the clerk, Southard HofEman, to 
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pay to Charles Clark, receiver of the Oregon Pacific Railroad Com- 
pany, claimant of tke steamsliip Willamette Valley, and the surplus 
proceeds derived from its sale, or to his proctors, after payment of ail 
costs incurred in the case, the remuant of prooeeds in the registry 
of this court, amounting to the sum of $23,524.45. After the entry 
of this decree, the court, upon application, granted stays of proceed- 
ing from time to time until September 27, 1896, and, on September 
28, 1896, pursuant to the decree and in accordance with the rules and 
practice of the court in that behalf, the clerk and judge of the court 
signed two checks, drawn on the assistant treasurer of the United 
States at San Francisco, in said case, — one payable to Charles Clark, 
receiver of the Oregon Pacific Eailroad Company, for the sum of 
119,918.29; and the other in favor of Messrs. Page & Eells, proctors, 
for the sum of |3,606.16. The check in favor of Charles Clark, re- 
ceiver, was inclosed by the clerk in an envelope addressed to Charles 
Clark at Cornvallis, Or., but before it was deposited in the mail the 
sheriff of the city and county of San Francisco left with the clerk 
of this court a copy of a writ of exécution issued out of the superior 
court of the city and county of San Francisco in an action pending in 
that court, wherein one W. A. Swinerton was plaintiff and the Oregon 
Pacific Railroad Company was défendant, and wherein a judgment 
had been rendered in favor of the plaintiff and against the Oregon 
Pacific Railroad Company for the sum of 115,363.78 and $1,115.75 
costs. With the copy of the writ of exécution, the sheriff served a 
notice on the clerk that the debts owing by him to the said Oregon 
Pacific Railroad Company and the crédits and other personal prop- 
erty in his possession and under his control belonging to the said 
Oregon Pacific Railroad Company were attached in pursuance of 
such writ. On September 29, 1896, a like service of a copy of the 
writ of exécution and notice was made upon Charles Page of the 
law firm of Page & Eells. On September 28, 1896, Hon. J. M. Seawell, 
one of the judges of the superior court of the city and county of San 
Francisco, made an order in the case of Swinerton v. Oregon Pac. R. 
Co. in proceedings supplementary to exécution, requiring Southard 
Hoffman, the clerk of this court, and Charles Page, to be and appear 
before him on the 29th of September, 1896, and answer conceming 
property of the said Oregon Pacific Railroad Company in their hands, 
custody, or control, and concerning moneys owing by them to the said 
Oregon Pacific Railroad Company in an amount exceeding the sum of 
•150. The examination was continued until October 2, 1896, when 
such proceedings were h:id that on October 14, 1896, Judge Seawell 
rendered his décision in tlie matter, and made the following order: 

"In the Superior Court of the City and Oounty of San Francisco, State of Oal- 

ifoniia. 

"W. A. Swinerton vs. Oregon Pacific Kailroad Company. 

"In the foregoing eutitled action an order haviiig been duly made by the Hon. 
J. M. Seawell, a judge of the superior court of the city and county of San Fran- 
cisco, state of CalitorMia, on the 2Sth day of Septemher, 1896, in proceedings 
supplementary to the exécution issued upon the judgment theretofore on the 4th 
day of June, 1894, duly recovered in the said action in favor of the plaintiff above 
narned and against the défendant, dirccting Southard Hoffman and Charles Page, 
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of the firm of Page & Eells, to be and appear before the said judge to answer 
concerning property of the défendant in their hands or custody or under their 
oontrol, and enjoining them from transferring or disposing of such property, and 
the said Southard Hoiïman and Charles Page having duly appeared before the 
said Judge, and having been exaniined on oath concerning property of the défend- 
ant in their hands or under their control, and it appearing from such examina- 
tion that there is now in the possession and under the control of the said Southard 
Hoffman the following personal property, to wit: One check, dated San Fran- 
cisco, September 28, 1896, for the sum of !|jl9,918. 28/100 drawn on the subtreas- 
ury of the United States of America at the city and couuty of San Francisco 
in favor of one Charles Clark, as receiver of the Oregon Pacific Raiiroad Com- 
pany, the défendant, and signed by Wm. W. Morrow, judge of the district court 
of the United States for the Northern district of California, and by Southard 
Holîman, clerk of tlie district court of the United States for the Northern dis- 
trict of California; that the said sum of money meutioned in the said check 
is the surplus proceeds of the sale in admiralty of the steamship Willamette Val- 
ley, her tackle, etc., belonging to the défendant, decreod to be sold by tlie district 
court of the United States for the Northern district of California in the libel 
suit pending therein entitled 'R. D. Chandler against Steamship Willamette Val- 
ley'; that the check was so prepared, drawn, and signed in pursuance of a deeree 
of the said district court of the United States for the Northern district of Cal- 
ifornia in the said libel suit of B. D. Chandler against Steamship Willamette 
Valley, her tackle, etc., made and dated and entered in the said court on the 9th 
day of June, 1896, directing the clerk of the said court to pay said surplus monoys 
to Charles Clark, as such receiver, or to Charles Page, his proctor; and it fur- 
ther appearing that the said Charles Clark was appointed such receiver by a 
court of foreign jurisdiction, to wit, by the circuit court of Oregon, and that the 
said surplus proceeds arose from the sale of defendant's proi)erty, steamship Wil- 
lamette Valley, while in the state of California, to wit, in the city and county of 
San Francisco: Now, there fore, on motion of Henry E. Monroe, attorney for 
plaintiff, it is ordered that Alexander C. Forsyth, Esq., be, and he is hereby, 
appointed receiver of ail the property, real and personal, of the défendant, and of 
the said check above described, and ail other chattels, choses in action, and évi- 
dences of debt, with full power and authority to realize thereon, coUeet ail moneys 
due by suit or otherwise, demand or sue for the same, and to demand and.receivo 
from each and every person or persons having in his or their possession or cus- 
tody or nnder their control any money, checks, drafts, notes, bills, choses in ac- 
tion, évidences of debt, or other personal or real property belonging to the de- 
fendant, or to which the said défendant was or may hâve been entitled on the 2Stli 
day of September, 1896, the date of making the said order of examination by the 
judge of this court and its service on Southard Hoffman, or on the 29th day of 
September, 1896, the day upon which the said order of examination was served 
upon Charles Page. And it is further ordered that the said Alexander C. For- 
syth exécute an undertaking to the défendant herein in the sum of .$100 to faith- 
fuUy perform his duties as such receiver, and take the oath required by law. 
"Dated this 14th day of October, 1896. 

"[Signed] J. M. Seawell, Judge." 

This order was modifled by another order on Octaber 23, 1896, 
and again modifled and corrected on October 30, 3896, tbe final 
order being as follows: 

"It appearing to the court that the order made and entered in the above-en- 
titled action on the 23d day of October, 1896, modifying the order made by this 
court on the 14th day of October, 1896, appointing a receiver herein, contains 
words and expressions which do not accurately express the intention of the court, 
and that the order intended to be made on the said 23d day of October, 1896, 
should be in the words and figures hereinafter contained: It is now therefore or- 
dered that the order made by this court in the above-entitled action be modified 
and corrected, and the same is hereby modifled and corrected, so as to read as fol- 
lows: It appearing to the court that on the 14th day of October, 1896, the judge 
of this court made and entered an order in said cause, reciting certain facts, and 
thereupou appointing one A. C. Forsyth, as receiver of said défendant corpora- 
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tion's property, and with anthority to sue for the same, and particularly for a 
certain check signed by the iudge and clerk of the district court of the United 
States for the Northern district of California, which check was payable to one 
Charles Clark, receiver of the Oregon Pacifie Kailroad Company, and as it ap- 
peared was in the possession of Southard Hoffman, clerk of the said district court; 
and it further appearing that the said check was made, drawn, and so signed in 
pursuance of and under the terms of a certain decree made by the district court 
of the United States for the Northern district of California in the cause entitled 
'R. D. Chandler, Libelant, against S. S. Willamette Valley, etc.;' pending in the 
said district court, wherein the said Charles Clark, receirer of the Oregon Pacific 
Raiiroad Company, applied for the remnant of proceeds referred to in such decree, 
and wherein it is ordered, adjudged, and decreed that the pétition of Charles 
Clark, receiver of the Oregon Pacific Kailroad Company, against the remnant of 
proceeds now in the registry of this court and arising from the sale of the steam- 
ship Willamette Valley be, and the same is hereby, granted, and that the clerk 
pay to the said Charles Clark, receiver as aforesaid, or to his proctor, after pay- 
ment of ail costs incurred in the matter of said intervention and said several 
pétitions, the remnant of proceeds now lying in the registry of this court, amount- 
ing to the sum of twenty-three thousand five hundred and twenty-four ^''/loo 
dollars; and that the amount of the said check is $19,918.2!>/ioo, and formed part 
of the remnant; and it further appearing that the said Southard Hoffman claimed 
to hold the said check in his possession as clerk of the said United States district 
court, and declined to deliver up the same under the advice and instructions of 
the district judge of the said United States district court; and it further appear- 
ing that the said A. O. Forsyth, as such receiver, under appointment aforesaid, 
bas bronght suit in the superior court to compel the surrender to him by said 
Hoffman of said check, and enjoining him from sending it ont of this jurisdiction; 
and wliereas, it was not the intention of the judge of this court to authorize the 
said receiver to take proceedings by suit or otherwise which might be an infringe- 
ment upon the jurisdiction of the said district court, if the said check was in fact 
in its custody for the satisfaction of its own decree, but simply to authorize the 
said receiver to make such showing as he might be advised before the said dis- 
trict court for the delivery of the said check to him; and it appearing that the 
order as signed by the judge of this court was inadvertently made, and that the 
same should be modified: It is now ordered that the said order made on the 14th 
day of October, 1896, be, and the same is hereby, modified, by setting aside ail 
provisions thereof except the order appointing A. 0. Forsyth a receiver of the 
property of the défendant corporation, and that in this respect the said order be 
confirmed. It is further ordered that the anthority of the said receiver to sue 
for and take other proceedings for the recovery of the check hereinbefore describeii 
be limited to an anthority to take such proceedings as he may be advised in the 
district court of the United States for the Northern district of California, and not 
elsewhere, unless in a court of the United States of superior jurisdiction to that 
of the said district court, and that the receiver institute such proceedings within 
ten daya from the date of this order. And it is further ordered that the said 
receiver, within ten days after the date of this order, dismiss the action hereto- 
fore commenced by him in the superior court entitled 'A. C. Forsyth, Keceiver. 
etc., vs. Southard Hoftman et al.,' and numbered 56,932. And it is further or- 
dered that this order stand for and take the place of the order heretofore made 
and signed by this court, and entered on the 23d day of October, 1896. 
"Dated October SOth, 1896. 

"J. M. Seawell, Judge of the Superior Court." 

In connection with the order of October 23, 1896, Judge Seawell 
rendered the following opinion, which is equally applicable to the 
final corrected order of October 30, 1896: 

"In the Superior Court of the City and County of San Francisco, State of Cali- 
fornia. 
"W. A. Swinerton vs. Oregon Pacific Kailroad Company. 
"It was not my intention, when making the order of October 14, 1896, to au- 
thorize the receiver to bring any action in a stato court for the recovery of the 
check in the possession of Col. Hoûman. I stated orally that a receiver would be 
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appointed, so that an application might be made by him to the United States dis- 
trict court. It is true, as claimed by tlie plaintiff's counsel, that a receiver ap- 
pointed by this court cannot, as a matter of riglit, maintain an action or otlier 
proceeding in tlie fédéral court; but tliat court would undoubtedly, in a proper 
case, as a matter of comity, eutertain favorably tlie application ol a receiver ap- 
pointed by this court, and grant such relief as might be proper, provided it did 
uot interfère with the rights of other parties as established by some judgment or 
decree of that court. Beach, Rec. § 682; High, Kec. § 241. The plaintifE claima 
that by virtue of the garnishment seryed upon Col. Hoiïman a valid attachment 
has been made of the check in his hauds. As he daims to hold the check in his 
officiai capacity as clerk of the United States court, and it appears that he has 
been ordered by the judge of that court not to produce it in this court, but to ap- 
ply it as directed by the decree of that court, I consider it equally improper to 
direct a suit to be brought in the state court against Col. Hoffman, or to order 
him to deliyer the check to the receiver. If there was in fact a valid attachment 
of the check levied, there does not appear to be any good reason to doubt that the 
judge of the district court would, upon a proper application by pétition, direct 
the dehvery of the check to the receiver. If he should refuse it, it vrould be be- 
cause he was of the opinion that the check was not subject to garnishment in the 
hands of the clerk of his court. The United States court is the only tribunal 
which can détermine that question. I did not, in my former order, intend to in- 
augurate a conflict between this court and the United States district court. Had 
such been my intention, I should hâve ordered Col. Hoffman at once to produce 
the check, and deliver it to the receiver; for he claimed no interest in it himself. 
As the litigation begun by the receiver against Col. Hoffman must inevitably end 
in a conflict between the state and fédéral courts, I deem it my duty to arrest ail 
further proceedings against the clerk of the United States district court, and to 
restrict the receiver to such remédies as that court may, as a matter of comity, 
grant. If I should err in this the plaintiff can hâve the error corrected by the 
appellate court. An order will be made vacating so much of the order of October 
14th as authorizes the receiver to maintain actions in any other tribunals than the 
United States courts, and directing him to dismiss the action commenced by him 
against Col. Hoiïman in this court." 

Pursuant to the order of October 30, 1896, Forsyth qualified as 
receiver, and demanded of the clerk of this court and Charles Page 
that they, and each of them, should deiiver to him the check in 
favor of Charles Clark, hereinbefore described, and, this demand 
not having been complied with, the said A. C. Forsyth has pre- 
sented his pétition to this court for a writ of mandamus to be di- 
rected to Southard Hoffman, the clerk of this court, directing and 
commanding him to deliver to the petitioner, as receiver of the 
Oregon Pacific Eailroad Company, the said check, alleging that 
he has no speedy or adéquate remedy in the ordinary course of law 
to obtain or recover the said check or the said moneys on deposit 
against which it is drawn, or to apply it or its proceeds or the 
said moneys to the satisfaction of the judgment made and given 
against the Oregon Pacific Eailroad Company in favor of W. A. 
Swinerton by the superior court of the city and county of San Fran- 
cisco. 

That a conflict of jurisdiction has been avoided in this case by 
the wisdom of the superior court in dealing with the questions pre- 
sented to it is what was to hâve been expected from the high char- 
acter of that court, but it is not to be overlooked that a certain 
degree of comity has also been observed by that court which calls 
for an acknowledgment by this court in the careful considération 
it should give to the claim of the petitioner, as the receiver appoint- 
ed by the superior court, to secure possession of the check in con- 
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troversy. The fact, tlierefore, that the judginent hère represented 
was beforè this court upon aa intervention against the proceeds 
in the registry of the court, and was dismissed without préjudice 
to any proceedings that might be taken in any other court, will 
not prevent a full review of the claim of the pétition upon its merits. 
Section 716 of the Revised Statutes provides: 

"The suprême court and the circuit and district courts shall hâve power to issue 
writs of scire facias. They shall also hâve power to issue ail writs not speciScally 
provided for by statute, which may be necessary for the exercise of their re- 
spective juriadictions and agreeable to the usages and the principles of law." 

It has been held, under this statute, that the circuit courts of the 
United States may issue writs of mandamus when necessary to 
the exercise of their jurisdiction, but they hâve no authority to 
issue it as an original writ in any case. Mcintire v. Wood, 7 Cranch, 
504; McClung v. Silliman, 6 Wheat. 598; Bath Go. v. Amy, 13 
Wall. 244; Graham v. Norton, 15 Wall. 427; Ureene Co. v. Daniel, 
102 U. S. 187; Davenport v. Dodge Co., 105 U. S. 237; liosenbaum 
V. Bauer, 120 U. S. 450, 7 Sup. Ct. 633. The same limitation would 
apply to the power of the district courts. Treating this pétition 
as an original proceeding, it is clear the court would hâve no ju- 
risdiction to entertain it; but it has been said that it may be con- 
sidered as ancillary to the jurisdiction which the court has already 
acquired in the case of Chandler v. The Willamette Valley. If this 
were an application to issue the writ for the purpose of carrying 
into elïect that judgment, this view of the law would undoubtedly 
be correct, but it must be apparent from the character of the pro- 
ceedings prosecuted in the state court that such is not the purpose 
of this pétition. It is, on the contrary, an eiïort to secure the 
process of this court to satisfy a judgment obtained in the state 
court, and, perhaps, in a proper case in the distribution of pro- 
ceeds in the registry of the court such an application would be en- 
tertained, and the power of the court exercised summarily in se- 
curing the rights of the petitioner according to law and justice, 
as provided in gênerai admiralty raie No. 43 ; but where the action 
of the clerk of the court is to be controlled or directed, a writ of 
mandamus would not be necessary, and there are reasons why it 
would not be proper. "There is inhérent in every court a power 
to supervise the conduct of its officers and the exécution of its judg- 
ments and process. Without this power, courts would be wholly 
impotent and useless." Griffin v. Thompson, 2 How. 244, 257. This 
power can be, and is, "effectively exercised by the established rules 
of procédure and by the usual orders and processes of the court. 
In this case, therefore, the form of the proceeding may be treated 
as immaterial. The question is, has the petitioner presented such 
a state of facts as calls for the interposition of the power of the 
court in his behalf? It is claimed on his behalf that the check in 
question is held by Southard Hoffman as an individual, and not 
as the clerk of the court, and that, so holding this évidence of a 
crédit in favor of the Oregon Paciûc Railroad Company, of which 
the petitioner is receiver for the purpose of satisfying the com- 
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mon-law judgment recovered in the superior court of this state, 
it was subject to the levy of exécution made by the sherifif. This 
contention is clearly erroneous, and founded upon mistaken prem- 
ises. The clerk of this court is not, in any sensé, holding the check 
in an individual or private capacity. He is holding it by virtue 
of being the legally appointed and qualified clerk of this court, 
and for the purpose of carrying out the lawful order and decree 
of this court made in the case of Chandier v. The Willamette Valley. 
But, even though he holds the check in his capacity as clerk of the 
court, the fund upon which the check is drawn is not in his hands 
as clerk, nor under his control. It is in the custody and under the 
absoïute and exclusive control of the court. As was well said in 
The Lottawanna, 20 Wall. 201, where an attempt was made to gar- 
nish some surplus proceeds in the registry of the court: 

"The proceeds in such a case are not by law in the hands of the clerk nor of 
the judge, nor is the fund subject to the control of the clerk. Moneys in the reg- 
istry of the fédéral courts are required by the aet of congress to be deposited 
with the treasurer of the United States, or an assistant treasurer or désigna ted 
depositary, in the name or to the crédit of such court; and the provision is that 
no money deposited as aforesaid shall be withdrawn escept by the order of the 
judge or judges of said courts respectively, in term time or vacation, to be signed 
by such judge or judges, and to be eatered and certiiied of record by the clerk. 
17 Stat. 1. Régulations substantially to the same effect hâve existed in the acts 
of congress for more than half a century, and within that period it is presumed 
that no proceeding to attach such a fund by a créditer of the owner bas ever 
been sustained. 3 Stat. 395." 

In other words, the possession of the clerk is the possession of 
the court. In Jones v. Bank, 76 Fed. 683, 684, which involved an 
attempt to attach money in the Merchants' National Bank of Bos- 
ton, the designated place of deposit of ail moneys paid into the reg- 
istry of the circuit court of the United States for the district of 
Massachusetts, the circuit court of appeals, through Putnam, Cir- 
cuit Judge, said: 

"There can be no doubt that the deposit made in, that bank, and in controversy 
in two of thèse appeals, must be regarded as made under the direction of the cir- 
cuit court, pursuant to the requirements of the statute, and that it must be 
treated as the fund of the court, as fully as though it were in the Personal pos- 
session of the clerk, and therefore subject in ail respects to its summary control 
and disposition, and entitled to protection in ail particulars, in order that it may 
be free at ail times for such disposition. Any interférence with it, or with the 
bank where it is deposited, or attempt thereto, which would embarrass in any 
degree such control or disposition, or harass the bank, or put it to expense, by 
reason of its possessing the fund, unless the consent of the circuit court was 
flrst obtained, would amount, on plain principles of law, to an hnplied contempt, 
and, if persisted in uuderstandingly, to an actual one." 

The surplus proceeds, upon which this check is drawn is in cus- 
todia legis, and is subject to the orders and processes of this court. 
It is not subject to attachment either by the process of foreign at- 
tachment or of garnishment. In the language of the suprême court 
in The Lottawanna, supra: 

"ïhe fund, from its very nature, is not subject to attachment, either by the 
process of foreign attachment or of garnishment, as it is held in trust by the 
court, to be delivered to whom it may belong, after hearing and adjudication by 
the court," citing The Albert Crosby, 1 Lush. 101; The Wild Ranger, Brown. & 
U S4; 1 Ohit. Archb. (llth Ed.) 702. 
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lu Covell V. HByman, 111 U. S. 176, 4 Sup. Gt. 855, it was dis- 
tinctly held that the possession of propetty, by a marshal of a 
court of the United States, by virtue of a leyy under a writ of 
exécution issued upon a judgment recovered in a circuit court of 
the United States, is a complète défense to an action, in a state 
court, of replevin of the property seized, without regard to its right- 
ful ownership; and also that the principle that, whenever property 
has been seized by an ofiQcer of the court by virtue of its process, 
the property is to be considered as in the custody of the court, 
and under its control for the time being, applies both to a taking 
under a writ of attachment or mesne process and a taking under 
a wiit of exécution. But it is unnecessary to elaborate further on 
this well-settled feature of the law. The proposition was fully dis- 
cussed and considered in the case of Chandler v. ïhe Willamette 
Valley, 76 Ped. 838, where W. A. Swinerton, by a pétition of in- 
tervention against the surplus proceeds, sought to obtain the amount 
of the common-law judgment recovered by him in the state court, 
and which A. G. Forsyth, as the receiver appointed by that court, 
uow seeks, by this application for a writ of mandamus, to compel 
the clerk of this court to deliver to him the check drawn upon this 
fund to satisfy said judgment. This court then held that the com- 
mon-law judgment constituted no claim upon the surplus proceeds 
which could be recognized in admiralty as against the superior 
right of Ghai'les Clark, receiver of the Oregon Pacific Bailroad Gom- 
pany, appointed by the state court of Oregon, where the foreclosure 
proceedings against the corporation and its property, including the 
steamship Willamette Valley, were instituted and litigated, and 
are still pending, so far as thèse surplus proceeds derived from the 
sale of the said steamship in this court are concerned. The reasons 
for the décision of the court in tbat case were fully stated in the 
opinion just referred to, and need net be repeated hère. See opin- 
ion, 76 Fed., at pages 850-855. Nothing that counsel for petition- 
er, Forsyth, hâve urged on this application has led the court to 
alter or modify its views in the slightest degree. The conclusion 
which the court arrived at in the case of Chandler v. The Willa- 
mette Valley, supra, as to the proper disposition of the surplus pro 
ceeds, is thus stated in the opinion : 

"The entire surping, less ail costs, will be paid oyer to the receiver, Charles 
Clark, or to his proctors, to be paid by them to the circuit court of the state of 
Oregon in and for Benton county, where the foreclosure proceedings against the 
former owners of the vessel, so far as this surplus is concerned, are still pending." 

The decree reads, so far as it is material to the présent inquiry, 
as follows: 

"That the pétition of Charles Clark, receiver of the Oregon Pacific Kailroad 
Company, against' the remnant of proceeds now in the registry of this court, and 
arising from the sale of the steamship Willamette Valley, be, and the same is 
hereby, granted, and that the clerk pay to the said Charles Clark, receiver as 
aforesaid, or to his proctor, after payment of ail costs incurred in the matter 
of said intervention and said several pétitions, the remnant of proceeds now lying 
in the registry Of this court, and amounting to the sum of twenty-three thousaud 
fîve hundred and twenty-four *Vioo dollars." 
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Upon this sum, as stated, a check was drawn by the clerk, and 
signed by the judge of this court, in favor of Messrs. Page & Eells, 
proctors for the receiver, Charles Clark, for the sum of |3,606.16. 
No question is made with référence to this payment. It is as to 
the balance of $19,918.29 that the controversy lies. If anything. is 
plain with référence to the pro-ceedings in Chandler v. The Willa- 
mette Valley, upon the pétitions against the surplus proceeds, as 
deduced from the opinion of the court rendered in that case, it is 
that the court intended and directed that the surplus proceeds be 
paid either to Charles Clark, receiver, or to his proctors, for him, 
to be by them transmitted or paid into the registry of the circuit 
court of the state of Oregon in and for Benton county, where the 
foreclosure procee4ings were pending. The fund was to be deliv- 
ered to Charles Clark, receiver, or to his proctors on his behalf, 
not absolutely, but merely in trust, to be by them, in obédience to 
the order and decree of this court, delivered to the receiver's court 
in the state of Oregon. The receiver and his proctors were prac- 
tically constituted ofScers of the court for this purpose, and were 
accountable to this court for any failure of duty, breach of good 
faith, or dereliction on their part. Nor can it be said that their 
duty in this respect is ended until the fund is delivered into the 
registry of the receiver's court in Oregon. The court will certain- 
ly see to it that its détermination is carried ont, so long as it bas 
jurisdiction of the fund, or of the custodians thereof. Its juris- 
diction and power are not exhausted or satisfled until its judgment 
and decree is carried out. As was said by Chief Justice Marshall, 
in Wayman v. Southard, 10 Wheat. 1: 

"The jurisdiction of a court is not exhausted by the rendition et its judgment, 
but continues until that judgment shall be satistied. Many questions arise on the 
process, subséquent to the judgment, in which jurisdiction is to be exercised." 

As further illustrating the absolute right of the court over funds 
in its possession, and its inhérent power to see to it that its judg- 
ment and decree in relation thereto is enforeed, the language of the 
suprême court in Osborn v. U. S., 91 U. S. 474, is in point : 

"The power of the court over moneys belonging to its registry continues until 
they are distributed pursuant to final decrees in the cases in which the moneys 
are paid. If from any cause they are previously withdrawn from the registry 
without authority of law, the court can, by summary proceedings, compel their 
restitution. In the présent ease it is no answer to the order for restitution that 
the appellants received the moneys they obtained as officers of the court, and that 
they long since ceased to be such officers. If the moneys were illegally taken, 
they must be restored; and,, until a decree of distribution is made and enforeed, 
the summary power of the court to compel restitution remains intact. The power 
could be applied in no case more fittingly than to previous officers of the court." 

This conrt decided, in Chandler v. The Willamette Valley, supra, 
that as ail the maritime liens against the steamship Willamette 
Valley had been satisfled, the surplus proceeds should be delivered 
to the receiver's court in Oregon, as that court was better adapted 
to do justice as between the rival claimants of the surplus proceeds 
derived from the sale of the steamship in the registry of this court. 
Ifs power to do this is uudoubted. As said in The Lottawanna, 21 
Wall. 558, 583: 
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"îf a case should be so complicated as to require the interposition ol a court of 
eqnity, the district court could refuse to act, and refer the parties to a more coni' 
pètent tribunal." 

See, also, The E. V. Mundy, 22 Fed. 173. 

It follows that, if the court has the power "to refer the parties 
to a more compétent tribunal," it necessarily has the inhérent au- 
thority to transmit the fund or surplus proceeds which form the 
subject of the litigation. And until this fund is so delivered into 
the registry of the receiver's court in Oregon, pursuant to the flnal 
order of distribution of the court, it is, to ail intents and purposes, 
in the oustody of the court, and cannot be interfered with by for- 
eign attachments or gamishments from the state tribunals. In this 
view of the power and authority of the court, the fund can no more 
be interfered with, under the judgment of the court in Chandler v. 
The Willamette Valley, while it is being transmitted to the re- 
ceiver's court in Oregon, than it could hâve been while resting in 
the registry of the court in the city of San Francisco, pending the 
déterminations of the claims or pétitions presented against it. In 
ail thèse transactions, and in the performance of the clérical duties 
connected therewith, the clerk of this court was and is but its min- 
isterial ofQcer. If the court itself cannot be interfered with, it is 
diffleult to understand upon what theory its oflQcers can be. The 
case of Jones v. Bank, 76 Fed. 683, previously referred to, is, in 
several of its features, analogoois to the case at bar, and the prin- 
ciples therein enunciated are applicable to the case at bar. It is 
true that the methods of procédure to obtain the fund in the reg- 
istry of the court were différent. In the case referred to it was 
sought to accomplish this by bills Ln equity filed in the circuit court, 
where the money was deposited, claiming title to the fund, and 
praying that the same be paid to the complainants. Three separate 
bills were filed. In the case at bar it is sought to accomplish the 
same purpose by a pétition to the court that it grant a writ of 
mandamus, commanding and directing its clerk to deliver to the 
petitioner, A. G. Forsyth, as receiver for the state court, the check 
drawn upon the fund in the registry of the court. But this différ- 
ence in the remedy is immaterial, so far as the principles involved 
are concerned. A decree was rendered in favor of the défendants 
in eàch case; that is to say, the court refused to permit the fund 
to be interfered with. The cases were appealed to the circuit court 
of appeals, and the judgments of the lower court were afflrmed. 
Putnam, Circuit Judge, in the course of the opinion of the appellate 
court, said: 

"Our attention has been called to the want of parties, but we prefer to put our 
décision on such grounds as will protect the depositaries of the fédéral courts in 
this circuit from ail such attempts to harass them. We doubt not thèse bills were 
filed entirely in conséquence of a zealons désire to seek a remedy for a supposed 
right, and with no purpose beyond that. Yet the occasion requires us not to state 
at large why proceedings of this character are not tolerated by the law, but only 
to déclare the rule, so that no oue can hereafter excuse himself for not regarding 
it. The futility of ail such bills is sufficient to dcfeat them, because, notwith- 
standing the pendency of one of them, the court having control of a fund may 
order the entire disposition of it summarily, thus leaving nothing for the bill to 

78 F.— 20 
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act on. A bill which can reach no resuit except by staying the ordinary and 
rightful exercise of the essential functions of the court is, by its character, so 
futile that it ought to be dismissed for that reason alone; but it is enough to say 
that the rule that bills of this sort will not be tolerated is so fundamental, and so 
necessary to the full exercise of judicial functions, that the reasons on which it 
rests need not be further stated." 

The reasoning in the case just quoted from is directly applicable 
to this pétition for a writ of mandamus. The purpose of the péti- 
tion is to attach funds in the registry of this court, which the court 
has already decided belong to another person; and it is sought 
te do this in favor of one holding a claim which was presented to 
the court in the case of Chandler v. The Willamette Valley, and 
was there fully discussed and considered, and denied. No appeal 
was taken. It is now attempted, by thèse supplementary proceed- 
ings, to induce the court to reverse itself with respect to this claim, 
and for no stronger reason than that it is contended that the clerk 
of the court, who now hoMs, ready for delivery to Charles Clark, 
the receiver, the check drawn upon the fund which this court has, 
after full discussion and considération, ordered to be transmitted 
into the registry of the receiver's court in Oregon, is holding such 
check in his personal, and not officiai, capacity. The contention is 
without foundation, and to grant it would be to frustrate the dé- 
termination of this court in Chandler v. The Willamette Valley, 
supra. The position which the clerk of this court occupies with 
référence to the check in question, and his primary duty to obey and 
carry ont the orders and judgments of this court, are nowhere stated 
more felicitously than in the case of Senior v. Pierce, 31 Fed. 623, 
629. Love, J., said: 

"Since, then, property in the hands of an officer of a court under légal process 
is to be considered as in the custody of the court, the oiBcer would clearly hâve 
no right to surrender it without the order of the court, to whom he owes obédi- 
ence; and therefore an attempt of an officer of an alien jurisdiction to take the 
property out of the possession of the officer holding it must inevitably either prove 
futile, or lead to a forcible collision. Would the officer in possession be justified 
in surrendering the property at the mandate of a court foreign to him, and with- 
out any power whatever to give him protection against the orders of his own 
court? Would it not be his duty to resist by force the attempt of an officer of a 
différent jurisdiction to take the property from his custody V Can the officer in 
possession be required to détermine for himself, in advance of the judgment of 
his own court, and of the court from which the writ of replevin issues, the right 
of the plaintiffi suing out a replevin from an alien jurisdiction to the property in 
dispute, and the authority of the officer serving the writ of replevin to seize and 
take the property? And can an officer be adjudged to be in contempt, and pun- 
ished for his disobedience, to the process of an alien jurisdiction, while acting in 
obédience to the command of his own court in refusing to deliver up prpporty 
which he holds as the mère custodian of that court?" 

The reason for this is that, "while state and national tribunals 
are independent and separate, neîther can impede or arrest any 
action the other may take, within the limita of its jurisdiction, for 
the satisfaction of its judgments or decrees." Adams v. Trust Co., 
15 C. C. A. 1, 66 Fed. 620. It is clear, therefore, that under the 
principles of law referred to as applied to the circumstances and 
facts of the case at bar, the pétition should be dismissed, and it is 
so ordered ; the costs of this proceeding to be paid by the petitioner. 
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LOUISVILLB TRUST CO. t. CINCINNATI INCLINED PLANE RY. CO. 
(CITY OF CINCINNATI, Intervener). 

(Circuit Court, S. D. Oliio, W. D. January 4, 1897.) 

1. Btreet Eailroads — Unauthobized Usa OF 8tkeet3 — Receitebs — Remotal oi 

Tkacks. 

The I. P. Co. operated a street railway in several streets in the city of C 
The city brought suit against it, in a state court, to enjoin the opération o! 
the railway in certain streets, and obtained a decree enjoiniug such operatioi) 
on the ground that the I. P. Co. had no légal right in such streets; the opéra 
tion of such decree being, however, stayed for six months. This decree wa« 
affirmed on appeal. Before anything was done under it, the L. Trust Co., 
trustée of a second mortgage on the I. P. Co.'s property, filed a bill in the 
United States circuit court against the city, alleging that it was about to oust 
the I. P. Co. from certain streets necessary to the opération of the mortgaged 
road, and seeking to enjoin it from doing so. Pending this suit the L. Trust 
Co. also commenced a suit against the I. P. Co. for thé foreclosure of the mort- 
gage, in which suit a reeeiver was appointed, who took possession of the road 
and operated it. In the L. Trust Co.'s suit against the city, the circuit cour1 
reached the same décision as the state court as to the rights of the I. P. Co. 
in the streets, and it dismissed the bill. The décision of the circuit court as 
to the rights of the I. P. Co. was aifirmed by the circuit court of appeals. The 
city then filed an intervening pétition in the foreclosure suit, asking that the 
reeeiver be directed to cease oi)erating the road in the streets in which the I. 
P. Co. had no légal right, and to reçtore full possession of such streets to the 
city. To this pétition the L. Trust Co. filed an answer, averring that the 
I. P. Co. had applied to the proper authorities of the city for a penewal of ite 
right to operate its road in the streets in question, which application was 
pending, and that it had also obtained from the state court a further stay of 
that court's injunction, for six months, to enable it to arrange with the city 
for a renewal of its right. Hdd, that an order directing the reeeiver to restore 
possession of the streets to the city, which would amount to a mandatory in- 
junction requiring him to remove the railroad structure from the streets, in- 
volving great injury to the I. P. Co. and the mortgagee, would not be granted, 

2. Same — Rights op City. 

JTdd, furthert that the circuit court should not, by holding possession, 
through its reeeiver, of the Unes of railroad which both state and fédéral courts 
had decided the I. P. Co. had no right to maintain, prevent the city from tak- 
ing any means which it might hâve a right to employ to get possession of the 
streets, by proceedings to abate a nuisance or otherwise, notwithstanding the 
opération of its injunction had been stayed by the state court, and its right to 
resort to any other proceedings might be doubtful. 

S. Same — Right op Condemnatiox. 

Held, further, that a possible right of the I. P. Co. to conderan the right of 
way in the streets in question aflt'orded no reason for continuing the possession 
of the reeeiver until such proceedings could be taken; the right not being clear, 
and the right of way to be condemned not t)eing a mère Unk, but the major 
portion of the whole Une. 

1. Same— Recetveb's Possession. 

Held, further, that, as the same department of the city government to which 
the I. P. Co.'s application for a renewal of its right had been submitted must 
décide whether proceedings should be instituted to remove the railroad from 
the streets, the court might properly continue the reeeiver in possession until 
that department notified him that it desired to take possession of the streets, 
but that upon such notice the reeeiver should surrender to the I. P. Co. the 
possession of the railroad in the streets in question. 

This is an intervening pétition by the city of Cincinnati praying the 
court to direct its reeeiver to deliver over to the city, for occupation 
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by the Cincinnati Street Railway Company, portions of tl^e route in 
the streets of Cincinnati occupied by the tracks of the Cincinnati In- 
clined Plane Eailway Company, now in possession of the receiver of 
this court appointed in the above-entitled cause, and which are being 
used by him in the opération of the railway of the said inclined plane 
railway company. In order that the questions which are presented 
by thèse intervening pétitions should be fully understood, it is neces- 
sary to state in a summary way the history of the litigation between 
the inclined plane railway company and the city, and between the 
Louisville Trust Company, the second mortgagee of the inclined plane 
railway company, and the city of Cincinnati : 

The Cincinnati Inclined Plane Railway Company was organized in April, 1871, 
imder the provisions cl: the gênerai corporation act of Ohio of May, 1852, providing 
for the incorporation of steam railway companies for the purpcse of coustructing 
a railroad, the termini of which were to be in the city of Cincinnati and village of 
Avondale, Hamiiton couuty, OUio. In 1889 the Avondale terminus was duly ex- 
tended to Glendale, in the same county. Under the act of 1852, and one of 1877, 
and certain grants by the city council, some directly from the city to the inclined 
plane company, and one derived by mesne assignments from other grantees of the 
city, the inchned plane company has maintained to the présent day an inclined 
plane reaching from the head of Main street, at its intersection with Mulberry 
Street, as its base, to Locust street, on Mt. Auburn, as its top, and has maintained 
a street railway from the bottom of the incline down Main street to Court, west 
on Court to Walnut, south on Walnut to Fifth, east on Fifth to Main, north on 
Main to the foot of the inclined plane, and from the top of the inclined plane north 
on Locust street to Mason, east on Mason to Auburn avenue to Vine street, north 
on Vine street to the ZoiSlogical Garden, and thence beyond the city limita to 
Carthage; returning from the Zoological Garden on Vine street to Auburn avenue, 
south on Auburn avenue to Mason, west on Mason to Locust, south on Locust to 
the top of the inclined plane. On December 12, 1890, the city of Cincinnati filed 
an action in the superior court of that city against the Cincinnati Inclined Plane 
Railway Company to recover car licenses and percentage of gross earnings, and to 
eujoin the railway company from maintaining and operating its cars upon more 
than one track on Auburn street from Mason to Vine streets, and from maintain- 
ing its tracks or operating its cars upon any of its tracks on Main, Court, Walnut, 
or Fifth streets. ïhe ca ise was heard by réservation in the gênerai term of the 
superior court, and on October 12, 1893, a judgment was entered which, among 
other things, found that the company was illegally and without right maintaining 
its tracks, pôles, wires, and othor appliances in Main street, Court street, Walnut 
street, and Fifth street, and that it had no légal right to maintain and operate 
a railway on more than one track on Auburn avenue from Mason to Vine streets. 
In accordance with the finding, the court enjoined perpetually the inchned plane 
company from continuing to maintain and operate a street railway over those 
portions occupied by it without right. The order of injunction contained the fol- 
lowing limitation: "It is further ordered that the opération of this decree be, and 
the same is hereby, stayed for the period of six months, with liberty on the part 
of the défendant to apply for an extension of time. To which order staying 
the opération of this decree the plaintifC excepts." The case was taken to the 
suprême court of Ohio, and affirmed October 30, 1894. 44 N. E. 327. Nothing 
had been done under the decree when, on the 6th day of March, 1895, a bill of 
complaint was filed by the Louisville Trust Company, in this court, against the 
city of Cincinnati, averring that it was the trustée under a mortgage made by the 
Cincinnati Inclined Plane Railway Company January 1, 1889, conveying to it 
ail the property of said inclined plane railway company to secure bonds to the 
amount of $500,000 issued by that company, $375,000 of which had been issued, 
and had gone into the hands of bona fide purchasers; that this mortgage was 
subjeet to the priority of a fîrst mortgage on the same property issued to secure 
bonds amounting to $125,000, made to William A. Goodman, trustée. The bill 
averred that the city of Cincinnati was proposing to oust the company from pos- 
session of certain streets necessary to the opération of the road mortgaged, and 
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to install therein another railway company, without right, and in rlolation ot 
the lawlul interests acquired by said complainant trustée through said mortgage 
in and to the property of the street railway company. Pending the submission 
of the cause made by the bill of the Louisville Trust Company against the city of 
Cincinnati, the same complainant filed the bill in this cause against the Cincinnati 
Incliued Plane Railway Company, averring that the interest on the bonds secured 
by the mortgage to it had not been paid, that the railway company was insolvent, 
and prayiug a foreclosnre of the mortgage, and that ail the property of the com- 
pany covered by the mortgage might be sold, subject to the first mortgage, to 
pay complainant's debt. The bill prayed for the appointment of a receiver to 
take charge of the company's property, to operate the road, and to turn the net 
eamings into court for distribution in accordance with the terms of its mortgage. 

The prayer iiyas granted, and on the day of October, 1895, Brent Arnold was 

appointed receiver of the road, and directed to take possession of ail its property, 
and to operate the same under the orders of the court. Subséquent to this ap- 
pointment, this court decided, in the action brought by the Louisville Trust Com- 
pany against the city of Cincinnati, already referred to, that the equities of the 
case vvere with the city, and dismissed the bill, on April 7, 18&6. 73 Ved. 716. 
From this decree the Louisville Trust Company took an appeal to the circuit 
court of appeals, and pending the appeal in the suit against the city the receiver 
continued to operate the entire Une of the inclined plane railway company. The 
conclusion of the circuit court was in accordance with the décision of the state 
court. Upon the issues made in that court, it held, moreover, that the right of the 
Cincinnati Inclined Plane Railway Company to operate its inclined plane over 
Miami, Dorsey, and Baltimore streets had expired. The circuit court of appeals 
for this circuit decided that, under the circumstances of the case, it was not bound 
by the décision of the state court, and that it must exercise an independent judg- 
ment thereou. Proceeding to do so, the court found that the right of the inclined 
plane company to occupy Main street from Liberty south to Court, over Court 
west to Walnut, down Wainut, south to Fifth, east on Fifth to Main, and north 
on Main to Liberty, had expired, and that its présent occupation of those streets 
was in violation of the rights of the city. It further held that the inclined plane 
was operated over Miami, Dorsey, and Baltimore streets withcut any légal au- 
thority from the city, or any right therefor. It further held that the inclined 
plane company was entitled to occupy only one track on Auburn avenue from 
Mason street to Vine street. It held, however, that, under the acts of the légis- 
lature and the grants from the city, it still had a right to occupy Main street from 
Liberty to the foot of the inclined plane, where Main street intersects with Mul- 
berry, differing in this respect from the state courts. 22 O. C. A. 334, 76 Fed. 296. 
The décision of the court of appeals was that the complainant below was entitled 
to an injunction against the city from undertaking to dispossess the mortgagor from 
that part of its line occupied under valid and unexpired grants, as laid down in the 
opinion, and that the complainant below might hâve leave to file an amended and 
supplementa! bill setting up, the pendency of the foreclosure suit, the action therein 
in the appointment of the receiver with leave to bring in the city of Cincinnati as 
a party claiming rights in the mortgaged property, and for such other orders and 
decroes as were not inconsistent with the views expressed in the opinion. A man- 
date has come down from the circuit court of appeals, and an entry has been made 
in accordance with the opinion of the court of appeals, setting aside the decree 
dismissing the bill, and giving complainant leave to amend his bill of complaint 
as he may be advised. 

On the 8th of Deeember, 1896, the city of Cincinnati filed an intervening péti- 
tion in this cause, in which it sets ont sub«tantially ail the facts heretofore re- 
viewed, and avers that it has, by its board of administration, in accordance with 
law, extended route No. 5, route No. 9, and route No. 18, now owned and oper- 
ated by the Cincinnati Street Railway Company, in such a manner as to require 
the laying of traeks by that company on a large part of the streets in which the 
tracks of the inclined plane company are now being operated by the receiver of 
this court, though, by the décisions of the suprême court of Ohio and of the cir- 
cuit court of appeals of the circuit, the grants for the same to the inclined plane 
company hâve expired; that such extensions hâve been accepted by the Cincin- 
nati Street Railway Company; and that it has partially laid its track in the 
streets upon which the extension is granted, other than the streets occupied by the 
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receiver. The pétition further avers that, for the purpose of carrying out the con- 
tracts of extension between the city and the Cincinnati Street Eailway Company, 
"it is necessary that the possession of the said streets for the maintenance and 
opération of the Street railway should no longer be held and maintained by the 
receiver herein, and the petitioner therefore says that by reason of said interest, 
as well as by reason of the fact that the receiver is occupying and using said 
streets unlawf ully, without any warrant of law, this petitioner is entitled to hâve 
the traclis in such streets, and the pôles and wires therein, placed by the Cincin- 
nati Inclined Plane Railway Company, and now used and maintained by the re- 
ceiver, removed therefrom, and full control of said streets surreudered aud re- 
stored to the city of Cincinnati. This petitioner therefore moves and prays the 
court that an order be made herein directing the receiver to cease from holding 
possession of the streets, — of Main street from Liberty to Fifth, Court street, Wal- 
nut street, Fifth street, and that part of Auburn avenue from Mason to Vine 
street now occupied by the track of the Cincinnati Inclined Plane Railway Com- 
pany, laid therein as a part of said route No. 8,— and from using said streets, or 
any part thereof, and from maintaining or operating thereon said railway, and 
from maintaining their pôles and electric wires, and tliat the said receiver be made 
to restore full possession of said streets to the city of Cincinnati, and, further, that 
an order be made prohibiting the said receiver from crossing with the inclined 
plane structure, or with cars thereon, the said streets mentioned in the said reso- 
lution of June 16, 1871, to wit, Miami, Baltimore, Dorsey, and Loeust streets 
between Dorsey and Saunders streets, and Mount street, and that the said re- 
ceiver be direCted to restore to the city of Cincinnati full possession of the said 
streets, and that, notwithstanding the said order entered by this court, appointing 
the receiver herein, the city of Cincinnati be permitted to résume full and entire 
possession and control of its said streets crossed or occupied by said inclined plane, 
and of its said streets included in said route No. 8, and to take such means to re- 
gain such possession and control, and to remove the pôles, wires, and tracks in and 
on said streets, as it might lawfuUy take if said receiver had not been appointed 
by this court." 

This cause came on upon the intervening pétition of the city on Saturday De- 
cember 12, 1896, and was partially heard. The court adjourned the heariug un- 
til December 19, 1896, to give the Louisville Trust Company an opportunity to 
file an answer. On that day the answer was filed. The answer, after referring 
to the suit in the snperior court of Cincinnati, says: "That by instituting the said 
suit the city of Cincinnati, in regard to the occupancy of its streets by the in- 
clined plane company, submitted itself to the jurisdiction of that court, and is 
bound to conduct itself with référence to the respective rights of the city and of 
the inclined plane company as the said court may from time to time order and 
decree. Complainant further States that it was advised by counsel lesu-ned in the 
law that it had the right to procure from the city of Cincinnati the renewa! of its 
franchises on the streets embraced in route No. 8, and Loeust street, so far as oc- 
cupied by its inclined plane, and the right of crossing the other streets with its 
inclined plane, and it was further advised by such counsel that the proi)er au- 
thority of the city of Cincinnati, to whom such application should be made, was 
the board of législation; that, being so advised, it did, on Monday, December 14, 
1896, in good faith, make application to said board of législation for a renevval 
of its grants and rights, and offered to submit itself to such fair and just terms 
of renewal as the city may be advised it should so submit itself; that said board 
of législation received its said application, and caused the same to be referred to 
the joint committees on steam railroads and street railroads, and that the .same 
is now pending in such board of législation in this way, and that the said in- 
clined plane company intends to prosecute its application with vigor and dis[>atch. 
and in good faith, and is determined to submit itself to such terms as said city 
may require of it. The complainant says that this was done under a resolution 
of the board of directors of the said inclined plane company on December 11, 1890, 
a copy of which is set out in the complainant's amended and supplemental bili 
of complaint, and which is now referred to. The complainant further states that 
on December 18, 1896, said inclined plane company caused an application to ba 
made by its counsel, before the superior court of Cincinnati, in the case above re- 
ferred to, for a suspension of the decree therein entered, enjoining it from the oc- 
cupancy of the streets mentioned in the said decree. and that évidence was heard 
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upon its part, and upon the part of the city of Cincinnati, In the said application, 
on tliat daj-, and that on December 19, 1896, the said court entered a decree sus- 
pending said injunction for six montlis, witli leave to further apply. A copy of 
the decree of said court entered upon said application, and of the opinion of the 
judge granting the same, is how referred to, and is made a part hereof. The com- 
plainant further States that it is advised by counsel that such application as to 
the city of Cincinnati was properly made, and is further advised by counsel that 
its making the same has becn approved by the court holding the matter in con- 
sidération, as between the city of Cincinnati and the said inclined plane com- 
pauy. ïhe complainant further states that it is advised that if tlie receiver was to 
be discharged herein, or directed to cease opération of the said Unes, that it is 
the purpose of the Cincinnati Street Railway Company, directly or indirectly, to 
forthwith cause the tracks of the inclined plane compauy to be torn up along ail 
that part of route No. 8 which is coïncident with any of the grants of the inter- 
vening pétition as having been made to the Cincinnati Street Railway Company, 
with a YÎew to so crippling the inclined plane Company as to render it Ënancially 
unable to comply with such ternis and conditions as the city may hereafter ex- 
act; and the complainant is advised that, under the laws and ordinances goveru- 
iug the city of Cincinnati, that the Cincinnati Street Kailway Company cannot 
lawfuUy build upon any of the streets of said city any new Unes of railway be- 
l-iveen November Ist and March 31st, the breaking and opening of the streets for 
the construction of street railroad, between thèse dates, being prohibited by law, 
and so it will be that the railroad in the hands of the receiver cannot be operated, 
nor can there be any railroad laid down, within that time, and the public will 
suffer great loss, inconvenience, and damage. The complainant, therefore, in view 
of the decree of the said superior court of Cincinnati, and in view of the facts and 
circumstances in this case, says that it would be inéquitable and unjust to comply 
with the prayer of the intervening pétition of the city of Cincinnati herein; that 
there has been expended in building, maintenance, and opération of said inclined 
plane and adjoining properties a large sum of money, to wit, $750,000, most of 
which would be lost if the said order prayed for by the city of Cincinnati should 
be granted by tbis court. * * *" 

Prior to the filiug of this answer, on December 12, 1896, the Louisville Trust 
Company tendered its supplemental and amended bill of complaint in its action 
against the city. In this it avers "that a single track Une of railway upon Auburn 
avenue, between Masou and Vine streets, cannot be successfuUy or conveniently 
operated without good and sufficient switches or turnouts for the passage of cars, 
and that, in case the said city of Cincinnati shall not agrée with the said receiver 
in regard thereto, then the court herein should ascertain and adjudge what 
switches and single tracks should be maintained and operated upon the said street." 
The biU then further proceeds to ask that the receiver shall, for and in behalf of 
the défendant, the Cincinnati Inclined Plane Company, for the benefit of ail per- 
sons concernée!, be authorized and directed to appropriate so much of said streets 
and alleys as may be necessary for the use and opération of said inclined plane, 
of the streets over and along which the cars of the said receiver are now being 
operated, in accordance with the laws of Ohio for condemnation by a steam rail- 
way Company of the streets and alleys of a municipal corporation necessary for 
its maintenance, nnder section 3283 of the Eevised Statntea of Ohio. 

Evidence was introduced in support of the averments of the city's intervening 
pétition, and of the answer of the Louisville Trust Company. It was shown that 
the board of administration had directed the corporation counsel to prooeed with 
this intervening pétition, and to procure the removal of the tracks of the inclined 
plane Company from those streets in which it had been adjudicated to hâve no 
rights, and that the receiver should be requested to discontinue the inclined plane 
railway over such streets, and that a copy of such request had been served upon 
the receiver. 

E. A. Perguson, St. John Boyle, and Alex. P. Humphrey, for Louis- 
ville T. Go. 
Thornton M. Hinkle, for Cincinnati Inclined Plane Ry. Cîo. 
Fred Hertenstein and J. D. Brannon, for city of Cincinnati. 
Miller Outcalt, for W. A. Goodraan. 
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TAFT, Circuit Judge (after stating the facts). The city asks the 
court to direct its receiver to surrender to it possession of certain 
streets in wliich he is now operating a railway. This would require 
him to remove the tracks, pôles, and wires of the company from those 
streets, and also to tear down and remove the bridges of the inclined 
plane over Miami, Dorsey, and Baltimore streets, as well as those 
parts of the inclined plane trestle and engine house which lie in 
Locust street. Such an order would be, in effect, a mandatory in- 
junction against the inclined plane company and the complainant, 
the Louisville Trust Company. The court always exercises a sound 
légal discrétion in the granting of even a prohibitory injunction, and 
often déclines to make the order, or delays its opération, in view 
of the balance of conveniency and hardship between the parties. A 
fortiori is this true in the granting of a mandatory injunction. Such 
an order in this case would work great injury to the interests of the 
inclined plane company and the trust company. Negotiations hâve 
been opened by the inclined plane company with the board of législa- 
tion of the city, looking to the renewal of former grants. The supe- 
rior court, which in 1893 granted a perpétuai injunction against the 
use by the inclined plane company of the invalid part of its Une as 
a street railway, has suspended the opération of its injunction for 
six months from December 11, 1896, to permit such a negotiation. 
The vigor of Judge Smith's language in granting the suspension 
leaves no room to doubt that in his judgment the situation of the 
parties justifies him in withholding his hand, as chancelier, in the 
enforeement of the decree, until a full opportunity is given to the in- 
clined plane company to obtain, if possible, new concessions from the 
city. I concur with Judge Smith in this view, and do not think that 
the time allowed is unreasonable, when one considers the somewhat 
slow movements of a municipal législature. It is urged upon the 
court that such an affirmative order of the kind hère prayed for was 
made upon a receiver in the case of Felton v. Ackerman, 22 U. S. 
App. 154, 9 C. C. A. 457, and 61 Fed. 225. The circumstances of 
that case were very différent. There the receiver, while operating 
a railroad, erected a fence across a public highway, under a void 
order of a road commissioner. He was required by the court to 
undo the wrong he had unwittingly done. It was no sacrifice of the 
property in his charge. The fence reduced the number of rail- 
wav crossings by one, and to that extent lessened the danger of 
crossing accidents; but its removal caused but a slight change in 
the receiver's situation, or that of the railway company's line which 
he was operating. So far as the pétition of the city asks for affirm- 
ative relief against the inclined plane company and the trust com- 
pany in the form of an order for the removal of tracks, pôles, wires, 
bridges, and buildings, it is denied. 

But this conclusion by no means disposes of the whole case made by 
the city's pétition. The court is in possession, by its receiver, of the 
whole line, valid and invalid. The city can pursue no remedy for the 
enforeement of its rights in the line except by application to this court 
Therefore this court has ancillary jurisdiction to entertain the péti- 
tion, although the city and the inclined plane company are both citi- 
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zens of Ohio, Compton v. Jesup, 31 U. S. App. 486-524, 15 C. C. A. 
397, and 68 Fed. 263. When a court thus takes possession of property 
by its receiver, it necessarily assumes an obligation to every one 
interested in it, or affected by its use, either to afford by its own 
orders every remedy which sucli person migM liave to assert Ms 
rights had no receiver been appointed, or else to give him leave to pur- 
sue such remedy against the receiver as if tlie receiver were a private 
person. Compton v. Jesup, 31 U. S. App. 486-534, 15 C. C. A. 397, 
and 68 Ped. 263 et seq. Will tliis obligation be discharged by the 
court, if, after denying the city the afflrmative relief it prays, it shall 
maintain the status quo, and continue to operate the railway Une, 
valid and invalid, during the period flxed for negotiation by the su- 
perlor court? The order directing the receiver to operate the road 
is, in effect, an injunction against the city's interférence with his use 
of the invalid portion of the line. It constitutes affirmative and pos- 
itive protection to the inclined plane company in its occupation of 
the streets. But it is said that the opération by the receiver of 
the road does not deprive the city of any remedy to possess itself 
of the streets in controversy, because its sole remedy is by enforce- 
ment ot the decree of the superior court, and that is suspended for 
six months, and so this court may properly remain in possession till 
the injunction of the superior court becomes effective again. It is 
contended that the bringing of the suit by the city, in the superior 
court, against the inclined plane company, and the procurement of 
the injunction, constitute such an élection of remédies by the city 
that it can pursue no other to obtain possession of the streets, and 
that the order suspending the opération of the injunction really 
enjoins the city from seeking possession of the streets while it is 
in force. Again, it is urged that the inclined plane company, un- 
der the law of Ohio, has the right, if it cannot agrée with the city as 
to terms upon which it shall hâve a new grant, to condemn the 
right to occupy the streets necessary to restore its former route. 
It is also contended, and cases are cited which are said to sustain 
the proposition, that equity would enjoin the city from ousting the 
inclined plane railway company by physical force from the use of 
streets, though it has been declared to be unlawful, and thus com- 
pel the city to confine its efforts to action in the courts. It is fur- 
ther said that the city could not take any steps to remove the tracks 
and other property of the inclined plane company now, or until 
April Ist next, because of a gênerai ordinance which forbids the 
tearing up of the streets to lay or remove railway tracks from No- 
vember Ist until April Ist. 

Corning now to consider the points thus made on behalf of the 
inclined plane company in this order, it may first be said that coun- 
sel hâve not been able to flnd and cite a case supporting the view that 
an order temporarily suspending the order of injunction in effect 
enjoins the comjjlainant from obtaining his rights in any other law- 
ful way pending the suspension. To say the least of it, the claim 
is of doubtful validitv. See Bissell Carpet Sweeper Co. v. Goshen 
Sweeper Co., 19 C. C. À. 23, 72 Fed. 545, 560. 

2. Nor do I think that the other proposition that the city may not 



314 ■ 78 FEDERAL KBPOETEK. 

oust the inclined plane railway from the enjoymeiit of its adinittedly 
illégal occupation of the streets, by using only so much force as la 
necessary, bas been so clearly established as to admit of no doubt. 
The cases cited by the counsel for the trust company and the iuclined 
plane company are Easton, S. E. & W. E. P. Ry. Co. v. City of Easton, 
133 Pa. St. 505, 19 Atl. 486, and Asheville St. Ry. Co. v. City of 
Asheville, 109 N. C. 688, là S. E. 816. In the flrst of thèse cases a 
street-railway company had an admitted right to occupy a street 
with its tracks. In a change of grade made by the dty, the com- 
pany had to take up and relay its tracks for a short distance. The 
city claimed the right to require it to lay a particular kind of rail. 
The company laid another. The city tore it up, and stopped the 
opération of the road. The company relaid it, and then procured 
an injunction against the city's further interférence. The ,3upreme 
court of Pennsylvania held that an injunction would properly issue 
against the city, whatever the merits of the controversy over the 
différent kinds of rails, because the city could not, before submitting 
the question to the courts, take the law into its own hands, décide a 
doubtful question of law, and, upon the assumption that its décision 
was right, inflict great loss upon the raihvay company's business, 
especially when the convenience of the public might be seriously 
affected thereby. The North Carolina case was similar in principle. 
In both cases the companies were rightfully in the streets, in neither 
case had the rights of the parties been adjudicated at ail in a court, 
and in each the contention of the city authorities, out of which the 
action grew, was combated by the railway company. In the case 
at bar it has been decided flnally, and it is not now denied by either 
the trust company or the inclined plane company, that the grants to 
the latter to occupy the streets iu question hâve ail expired. ïhis 
would seem to make a broad distinction between the case at bar 
and those cited. By the common law, a tenant at will, who is noti- 
fied by his landlord to leave the premises, may be forcibly ejected, 
without giving the tenant any cause of action, if no more force than 
is necessary to remove the tenant and his goods is used. Low v. 
Elwell, 121 Mass. 309. If a man build his house upon a common, a 
commoner may, aiter notice, tear down the house, though the man 
be in it, and this without incurring liability to the ejected person. 
Davies v. Williams, 16 Q. B. 546. More than this, it has been gen- 
erally held that an injunction will not issue against threatened tres- 
passes where the complainant oannot allège that he has good title 
to the property about to be entered upon. Hart v. Mayor, etc., 9 
Wend. 571; Schoonover v. Bright, 24 W. Va. 698; Cox v. Douglass, 
20 W. Va. 175; Tate v. Vance, 27 Grat. 571. Whether thèse cases, 
which nearly ail concern the occupation of private property, would 
apply to the case at bar, may admit of question, but they certainly 
suggest forcible analogies to it. 

3. With respect to the contention that the court ought to maintain 
its receiver in possession of the invalid portions of the Une until an 
appropriation of the same by condemnation proceedings can be had, 
it is quite suiHcient to say that the right of the inclined plane com- 
pany to condemn is very doubtful. Again, the condemnation pro- 
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ceedings would hâve to include about three-quarters of the route 
of the inclined plane company within the city. ïhere are cases 
where a court has enjoined the owner of land taken as part of the 
right of way of a railway built and running, from ousting the com- 
pany until the iatter could institute condemnation proceedings, but 
they are where the right to condemn is undisputed, and where the 
land in question is so small a part of the railway line that the de- 
lay in payment for the land is an injury very slight, as compared 
with the loss entailed by cutting the road in two and stopping its 
business. 

4. ïhe elïect of the ordinance of 1876, as to the tearing up of the 
streets in the winter season, would seem to hâve little bearing on this 
case, because, even if it has the full effect claimed for it, there is 
nothing in it to forbid the city authorities from stopping the opéra- 
tion of the cars of the inclined plane company, and nothing to pre- 
vent the taking down of the pôles and wires. It admits of sêrious 
doubt, too, whether section 5 and section T of the gênerai street 
railway ordinance of 1879 do not modify the scope of the ordinance 
of 1876. 

As will be seen, I am not deciding definitely any of the issues 
of law raised by the counsel for the inclined plane company. 1 
am only stating what appears to be sufflcient to show that the 
claims made by them are at least of doubtful validity. This court 
does not décide that Judge Smith's order may not operate as an in- 
junction, or that the city has the right to abate the wrongful occupa- 
tion of the streets by the inclined plane company. AU that is held is 
that, if the obstacle of the receivership is removed from the course 
of the city, it could urge reasonable arguments to sustain both prop- 
ositions in défense of action taken by it on the faith of their valid- 
ity. In such a case this court ought not, by the possession of its 
receiver, to prevent the city from taking such course with respect to 
a remedy as it may be advised. The whole risk of any course taken 
must be upon the city. If it does an act in contempt of the superior 
court, its agents must answer there. This court assumes no respon- 
sibility for any action the city may take, but it is the court's duty 
to remove the insuperable obstacle to the city's exercising a choice 
of remédies interposed by the receiver's possession of the invalid 
portion of the line. 

In Lane v. Capsey [1891] 3 Ch. 411, which was a mortgage fore- 
closure, a receiver had been appointed to take possession of the prop- 
erty, including âve houses. In a prior action against the mortgagor, 
brought to enjoin him from erecting any more houses on the right of 
way of the complainant, and to compel him to tear down parts of 
those erected, the complainant's right to a passageway was declared, 
and the injunction against further building was allowed, but the 
mandatory injunction was denied, without costs. After the receiver 
was appointed, the complainant applied to the court in the foreclos- 
ure proceeding for leave to abate the violation of his rights. It was 
contended that the refusai of the mandatory injunction forbade rem- 
edy by abatement, and so that no leave should be given. Mr. Justice 
Ohitty said that, if it was clear that there could be no remedy by 
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abatemeot, it Mjould be his duty to deny the leave, but that, if there 
was doubt about it, then he ought to remove the impediment caused 
by tbe receiver's possession to any lawful proceeding. He thought 
that the question of the right to an abatement was not necessarily 
foreclosed by the failure to obtain a mandatory injunction, and that 
it was sufflciently doubtful to require him to remove the impediment 
of the receiver's possession. He did this by giving the complainant 
the right to pursue any lawful remedy he might be advised against 
the receiver, without being in contempt, including for cible abatement, 
if lawful. 

Under the circumstances of this case, I should not care to expose an 
ofâcer of this court to a possible contest of force with the city au- 
thorities. Some other means must be devised for removing the 
obstacle of the receiver's possession to the pursuit by the city of any 
lawful remedy it may be found to hâve. By section 2640 of the 
Revised Statutes of Ohio, it is provided that the council shall hâve 
the care, supervision, and control of ail public highways, streets, 
avenues, etc., within the corporation, and shall cause the same to be 
Icept open and in repair, and free from nuisances. By subséquent 
législation this power, in Cincinnati, is vested in a boai'd of législa- 
tion. It is conceded by counsel for the city that before any pro- 
ceedings could be taken by agents of the city for removal of the 
inclined plane company's tracks from the invalid portion of its line 
by way of abatement as a nuisance, the board of législation must 
take action declaring the occupation to be a nuisance, and directing 
its abatement. ïhis is the same board with whom negotiations 
are in progress for a renewal of the grants of the inclined plane 
companj', and it may be inferred that, as long as there is any hope 
of an agreement between the board and the company, the former will 
not attempt to resort to radical measures by passing such a resolu- 
tion. In view of the necessity for action by the board of législation 
before any remedy by abatement can be tried, I think I may properly 
allow the receiver to continue the présent opération of the lines 
uutil the board of législation indicates its purpose to resort to 
abatement, by passing such a resolution as that indicated above. 
The question whether the public would or should be inconvenienced 
by practically destroying this line is one the responsibility of decid- 
ing which may justly be put upon this chief municipal body, and 
ought to be avoided, so far as possible, by this court. Counsel for 
the city hâve argued, from other statutes, that the court ought to 
hearken to a resolution of this kind from the board of administra- 
tion, and act upon that; but the powers of that board relied upon 
relate to remédies by suit, and not to those by abatement of nui- 
sances. 

And now what must be the court's order if the board of législa- 
tion should pass a resolution declaring the receiver's opération of 
the invalid parts of the line a nuisance, and notify the receiver 
thereof? After that the court could not operate the invalid part 
of the line. The receiver was appointed to conserve the mortgage 
interests of the Louisville Trust Company. No suitor in equity can 
ask the court to do an unlawful act through its receiver. Scru- 
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pulous care in this regard is enjoined by statu te upon fédéral courts 
in the opération of railroads by their receivers under state laws and 
francMses. In Felton v. Ackerman, 22 U. S. App. 154, 9 0. 0. A. 
457, and 61 Fed. 225, already referred to, the circuit court of ap- 
peals of this circuit said: 

"It is of the greatest importance that receiTers of the fédéral courts shall aot be 
violators of the Btate laws; and wherever a court is made to know, in any proper 
way, that its receiver is violating the law of the state in which is the property 
of which he has charge, the court must, sua sponte, direct him to cease further 
violation." 

This passage has been pressed upon the court as a reason why the 
court should immediately, without awaiting action by tlie board of 
législation, order the receiver to cease the opération of the invalid 
part of the road, because it has been made to know that the com- 
pany's grants hâve expired, and the city is trying, through the 
courts, to oust it from occupation of the streets. But I cannot re- 
gard the Company as other than a tenant at will in the streets, un- 
til the board of législation shall indicate its intention to treat the 
occupation as a nuisance. It is true that the city, by the corpora- 
tion counsel, under direction of the board of administration, has 
âled pétitions indicating its intention to procure the removal of 
the tracks, etc., from the streets; but pending the litigation, and the 
remédiai pr.ocess of the courts, it was understood tacitly that the 
Company should continue the opération of the road as formerly. I 
think the court may assume such tenancy at will to exist, either 
until process issues from a court, or until the board charged with 
control of the streets shall indicate its purpose not to await judicial 
action. Had Judge Smith not suspended the order of injunction, 
I should hâve enjoined the receiver from operating the invalid por- 
tion of the line at once, because the board of administration hav- 
ing control of the litigation had notified the receiver of its désire 
to enforce its rights under the injunction. As it is, the attitude of 
the city is to be determined by the action or nonaction of the board 
of législation. The case is a diiïerent one from a real obstruction 
of public travel, like that in the case of Felton v. Ackerman. Hère 
the road is afifording means of transportation to the public, and is 
not, in any practical sensé, obstructing the streets; and until the 
citv board charged with the duty of declaring nuisances and au- 
thorizing their abatement shall take formai action, and assume the 
responsibility of destroying this instrument of public convenience 
before judicial process shall issue, this court may treat the occu- 
pancy of the streets by the repeiver as temporarily acquiesced in by 
the city, and not unlawful, in an indictable sensé, pending negotia- 
tions for a renewal of the grants. \\Tien the board of législation 
shall act, however, it is not a matter of doubt what the duty of the 
court will be. Its receiver must cease the opération of the invalid 
portion of the line. In considering the duty of the court in this 
case, the circuit court of appeals, speaking by Judge Lurton, said: 

"If the occupation of any of the streets of Cincinnati is no longer lawful, the 
court should be quicli in directing its receiver to respect the rights of the city, 
and to desist from the opération of such parts of the road as are upon streets 
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where the easement bas expired, unless the consent of the city for such further 
opération is flrst obtained. The fédéral court must not snfCer itself to be used 
as a means of obstructing the just and légal rights of the city, or less prompt in 
courteous regard for the judgment of the state court than the absolute necessi- 
ties of the case demand, in order to prevent injustice to this complainant." 

The language is mandatory upon this court, and I hâve certainly 
gone as far as it permits in leniency towards the inclined plane Com- 
pany, in treating the nonaction of the board of législation as a tacit 
consent by the city to the company's temporary occupation of the 
streets. But suppose the board of législation passes a resolution de- 
claring the use of the streets by the inclined plane company unlawf ul ; 
■what course should the receiver take? He need not take up the tracks, 
and deliver possession of the streets to the city. To order that would 
be, as already said, a mandatory injunction, and a remedy the court is 
not inclined to grant. The only other course is to redeliver possession 
of the tracks and other property now in situ on the streets occupied 
without right to the inclined plane company. The receiver took pos- 
session for the beneflt of the mortgagee. I assume that the mort- 
gagee, with the alternative of a removal of the tracks, would prefer 
a restoration to its mortgagor of so much of the property mortgaged 
as is in place in the streets in which the grants hâve expired. But it 
will be practically impossible to run part of the line without the rest, 
especially when we consider that included in the property which the 
receiver must deliver to the company are the bridges over Miami, 
Dorsey, and Baltimore streets, and the engine house at the top of 
the inclined plane. Therefore the trust company would probably 
prefer that the entire property shall be restored to the inclined plane 
company, if the latter will consent to turn over to the receiver the 
net earnings from the opération of so much of the road as it shall be 
able to operate. 

The order of the court upon the pétition of the city will therefore 
be as îollows : That from and af ter the receipt by the receiver of a 
notice from the board of législation that his opération of the inclined 
plane railway in any of the streets in which by the decree of the circuit 
court of appeals the grants owned by said inclined company liave 
expired, is unlawful and forbidden, the receiver is enjoined from op- 
erating the railway in such streets, and he is directed to surrender 
possession of the property of the inclined plane company in place in 
such streets to said inclined plane company; and it is further or- 
dered that, upon written application filed herein by the Louisville 
Trust Company, the receiver shall deliver possession of ail the re- 
mainder of the property of the inclined plane company now in his 
custody to said company, on the condition, consented and agreed 
to in writing, and filed herein by said company, that it will turn over 
to the receiver herein the monthly net earnings from the opération 
of its property, after payment of the running expenses thereof, in- 
cluding salaries, wages, and supplies. And the receiver is ordered, 
within two weeks hereof, to file a fuU and complète account of the 
receipts and disbursements for the entire period of his receivership. 
Each party will pay its own costs in this proceeding. 

What bas been said disposes of the pending questions. I only wish 
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to add, in order tliat my language may not be misunderstood, that I 
liave not intended, in the slightest degree, to advise a resort by the 
city to violence to enforce its rights in the streets. On the contrary, 
I think it would be déplorable if the city authorities, not acceijting the 
Aveighty suggestion of the superior court in its order of suspension, 
and not abiding the expiration of that order, should foreclose rea- 
sonable negotiation, and disgrâce the city's fair name by a course 
probably leading to a breach of the peace. If the city disregards the 
suggestion contained in the superior court's order of suspension, it 
does so at its own risk, and cannot rely ou any approval of such a 
course by this court. AH that this court décides is that, when the 
city demands the right to pursue remédies to enforce rights in the 
streets adjudged to belong to it by two courts of last resort, this court 
will not protect a party which is violationg those rights by throwing 
the shield of its receivership over such violation. It will discharge 
the receiver, and let the inclined plane company, on the one hand, 
take the risk of operating the invalid portions of the road,if it chooses, 
and the city, on the other, that of any course it may see fit to pursue. 
The relation of this court to the controversy is merely incidental and 
ancillary, and imposes no duty upon it of distinctly deciding as to the 
lawful remédies of the parties, if it can free itself from that relation, 
as it can and will by the order above set out. 
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No. 780. 

Tboveb and Contehsion — Timbek Cut from Pcbuc Lakds — Agkeement with Gov- 
ernment. 

The United States government, through an agent of the land office, seized 
certain logs which were in the possession of défendants, claiming that they 
had been unlawfully cut on an Indian réservation. Thereupou a contract was 
entered into between the government and défendants, by which it was agreed, 
in order to préserve the logs free of cost to the United States, that they 
might be removed to a boom in the Mississippi river at Minneapolis, with 
the distinct understanding that the government's possession of the logs 
should not be questioned or impaired on account of such removal, and that 
nothing in the contract should impair any right of either party in the logs. 
The logs were removed to Minneapolis, and, it being found désirable to 
manufacture them into lumber, défendants gave bonds to the government, 
reeiting the previous proceedings, and the purpose to hâve the logs manu- 
factured into lumber to préserve the property for the interest of ail con- 
cerned, and conditioned for the payment of any judgment that might be 
recovered by the government against the défendants, in any form of action, 
on account of the premises. The défendants, after the logs were sawed, sold 
the lumber, and took the proceeds. Held, that the government did not, by ae- 
cepting the bonds, agrée to relinquish its rights in the logs, or consent that the 
lumber made from them might be sold by the défendants for their own benefit, 
and, upon proving that the logs were wrongfully cut, it would be entitled to 
recover from the défendants for a conversion thereof, and not merely for a 
trespass on the Indian réservation. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 
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John E. Stryker, for plaintilï in error. 

Eugène G-. Hay and J. B. Atwater, for défendants in error. 

Before OALDWELL, SANBOEN, and THAYEB, Circuit Judges. 

THAYEE, Circuit Judge. This suit was brought by tlie United 
States against tlie Pine Eiver Logging & Improvement Company, a 
corporation, and Joël B. Bassett and William L, Bassett, co-partners 
as J. B. Bassett & Co., who are tlie défendants in error, and against 
John S. Pillsbury and Charles A. Smith, co-partners as C. A. Smith & 
Co., for the wrongful conversion of 22,005,921 feet of pine lumber, 
M'hieh was alleged in the complaint to hâve been taken from the 
Mississippi Indian réservation in the state of Minnesota. The com- 
plaint, which contained nine counts, charged, in substance, that nine 
différent parties had wrongfully felled certain pine trees standing 
on said Indian réservation, and had eut the same into logs, and had 
removed the logs from the réservation; that the trespasses in ques- 
tion were committed at the spécial instance and request of the défend- 
ants; that the logs, when thus eut, had been delivered to the défend- 
ants; that the défendants had thereupon caused the logs to be floated 
down the Mississippi river to the city of MinneapoUs, and to be ttere 
manufactured into lumber; and that they had sold the lumber, and 
had appropriated the proceeds thereof to their own use. 

The answers which were flled by the défendants to the aforesaid 
complaint alleged, in substance, the f ollowing f acts : That the logs 
referred to were eut under and by virtue of contracts which had been 
entered into with certain Chippewa Indians for the cutting of dead 
and down timber f ound on said réservation ; that said contracts had 
been executed in pursuance of the provisions of an act of congress ap- 
proved Februarj' 16, 1889, in relation to the cutting of dead and 
fallen timber on Indian lands (25 Stat. 673, c. 172) ; that payment for 
the logs so eut and removed had been made in full to the United 
States and to the proper Indian agent in accordance with the provi- 
sions of said contracts; that said logs were so eut by said Indians, 
and delivered to and aceepted by the défendants in good faith, in the 
honest belief that said logs had been lawfully eut under said con- 
tracts, from dead and down timber, and that the défendants were en- 
titled to the same, and became the owners thereof upon delivery of 
the logs, and upon the making of the aforesaid payments; that, after 
the said logs had been delivered to the défendants, and before they 
were floated down the river to MinneapoUs, the United States, 
through its proper oiïicer, had seized and taken possession of the logs, 
claiming that they were eut from green and growing timber, and not 
from dead or down timber; that thereafter, for the purpose of pre- 
serving said logs, and realizing the full value of the same for the 
party who should ultimately be determined to be owner thereof, a 
contract was entered into between the United States and the défend- 
ants, which was as f oUows : 

"This agreement, made and entered into this 27th day of Ma,T, 1892, by and be- 
tween the government of the United States, * * » party of the first part, and 
the Pine River Logging & Improvement Company, * * * and J. B. Bassett & 
Company, * • • witnesseth: That whereas, the United States, by and through 
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a. speciiil agent of the gênerai land office, has seized and is now in the undisputed 
possession of certain pine saw logs heretofore eut on tlie Winnebigoshish and 
Leech Lake Indian réservations, in the state of Minnesota, said logs being now in 
the waters of the Winnebigoshish Lalie, Leech Lalje, Leeeh riyer, Mississippi 
river, and Bail Club Lake, state of Minnesota, and within the limits of the Indian 
réservations aforesaid; and whereas, it is apprehended by both parties that said 
logs vyill suffer détérioration in quality by being suffered to remain where they 
now are until the season of 1893; and whereas, the parties of the second part 
désire, for the préservation of whatsoever property interest they may hâve in said 
logs, to remove, or cause the same to be removed, to a boom in the Mississippi 
river near the city of Minneapolis, and are willing to so remove said logs without 
questioning or attempting to disturb the possession thereof in the United States: 
Therefore, it is mutually agreed and understood that the parties of the second part 
may, without charge or cost to the United States, and under the supervision of the 
spécial agent of the gênerai land office, cause said logs to be driven from their 
présent position, through the waters of the Mississippi river, to such a boom in the 
Mississippi river at or near the city of Minneapolis as the Mississippi & Rum 
River Boom Company may designate: provided, that said logs shall be separated 
from ail other logs and detained at Minneapolis in th^ boom to be designated by 
the boom company aforesaid, subject to the order of the commissioner of the gên- 
erai land office. In considération of the covenant and agreement aforesaid, and 
with the distinct understanding that the possession of the United States shall in 
no sensé be questioned or impaired on account of the location of the logs, the 
United States does hereby agrée, through the commissioner of the gênerai land 
office, that said logs may be driven in the manner and subject to the condi- 
tions hereinbefore stated: provided, that nothing in this contract contained shall 
be held in any proceeding, légal or otherwise, hereinafter to be had, to impair any 
right, title, property, or interest that the said parties of the second part, or either 
of them, or the United States, may hâve in or to the said logs, or any of them; 
the object of this contract being to reeognize and continue possession in the United 
States, and to allow said logs to be driven without in any way affecting the ques- 
tion of right, title, property, or interest in the logs, and to leave such questions for 
future détermination." 

Tlie answers further showed that thereafter, on March 10, 1893, 
after the logs had been driven to the city of Minneapolis in compli- 
ance with the provisions of the aforesaid contract, two bonds were ac- 
cepted by the United States, one of them being executed by the Pine 
Eiver Logging & Improvement Company as principal, and the other 
by the members of the firm of J. B. Bassett & Co. as principals. 
Tlie bond executed by the Pine River Logging & Improvement Com- 
pany contained the following récitals and condition, and the bond 
executed by the firm of J. B. Bassett & Co. was of lilce ténor and 
effect: 

"Whereas, the above-named Pine River Logging & Improvement Company, 
principal, did in the year 1891 enter into divers contracts with sundry Indians of 
the Chippewa Nation, which contracts were duly approved by the department of 
the interior, whereby each of the said several Indians so contracted with were 
to eut, haul, and deliver during the season of 1891-92 onto certain waters of the 
Mississippi river a certain quantity of pine saw logs to be eut on a certain Chip- 
pewa Indian réservation in Minnesota, from dead and down timber, and when so 
eut to deliver said logs to the above-named principals; and whereas, each of said 
Indians did proceed, in pursuance of said contract, to eut a certain quantity of pine 
saw logs, and did deliver them in certain waters of the Mississippi river to the 
above-named principal; and whereas, a contre versy afterward arose between said 
principal and the United States as to whether the said logs so eut were eut from 
dead and down timber, or as to whether the same were in great part eut from 
green timber; and whereas, in conséquence of such a controversy, said logs, while 
in the possession of said principal, were seized at or about their place of delivery 
to the said waters, by the United States, acting through the officers and employés 
of the department of the interior; and whereas, the United States, and on May 
78 F.— 21 
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27, 1892, eniered into a written agreeruent in duplicate that the said logs so 
selzed shall remain in the possession of the United States, but shall be driven at 
its expense by the said principal from said point of seizure to within the limits 
of the Mississippi & Kum River Boom Company; and whereas, the said logs hâve 
been so driven by the said principal; and whereas, the department of the interior 
has not yet completed its investigation into the tacts of said case, and it is con- 
sidered important by both parties that the said logs be further driven to the mill 
and manufactured for the préservation of the property, for the interest of ail con- 
cerned, pending said investigation and a suit to be instituted by the United States, 
if it shall elect to do so, to détermine the questions at issue between the parties: 
Now, therefore, the condition of this obligation is such that, if the said parties of 
the first part shall well and truly pay or cause to be paid, or satisfy or cause to be 
satisfied, to the United States of America, any judgment that may be rendered 
against the above-named principal in any form of action or suit which may be 
brought by the United States against said above-named principal on account of 
the premises hereinbefore recited, not to exceed the penalty of this bond, then this 
obligation to be void; otherwise to be of full force and effect." 

Replying to the aforesaid answers, the United States admitted, in 
substance, that the défendants the Fine River Logging & Impiove- 
ment Company and J. B. Bassett & Co. ,had entered into contracts 
with the varions persons named in the answers for the cutting of logs 
from dead and down timber on said Mississippi Indian réservation, 
but it denied that the logs in controversy had been eut pursuant to 
said contracts, or in accordance with the aot of congress of Febru- 
ary 16, 1889, authorizing the cutting of dead and down timber on 
Indian réservations. It averred, on the contrary, that the logs on 
account of which it sued were eut from pine trees on said réservation 
whiflh were alive and standing. The United States admitted that it 
had seized and taken possession of the logs in controversy, subsé- 
quent to the delivery thereof to the défendants; that it had thereafter 
entered into a contract with the défendants, such as was described 
in the answer, for the driving of the logs down the river to the city of 
Minneapolis, and that it had thereafter, on March 10, 1893, accepted 
froon the défendants the bonds which were set forth in full in the 
answers. After the case was at issue on the aforesaid pleadings, the 
défendants the Pine River Logging & Improvement Company, and 
Joël B. Bassett and William L. Bassett, composing the flrm of J. B. 
Bassett & Co., filed a motion for judgment against the govemment 
on the pleadings, for the sole reason, as stated in the motion, that on 
the facts admitted by the pleadings "the plaintifE above named [the 
United States] is not entitled to maintain an action of trover or con- 
version against said two défendants, or either of them, for the mat- 
ters and things set out in said cause of action." This motion was 
sustained by the circuit court, and a judgment was entered against 
the United States. To reverse said judgment the case was removed 
to this court by a writ of error. 

The grounds upon which the défendants in error seek to sustain 
the summary judgment which was ertei'ed in their favor by the cir- 
cuit court is that by accepting the two bonds of date March 10, 1893, 
the United States, in effect, agreed to relinquish ail of its right, title, 
and interest in the logs which had been eut on the Indian réservation, 
and to look to the bonds for whatever indemnity it might be able 
to obtain for the wrong and injury complained of. It is urged, in 
substance, that by accepting the bonds the government not only 
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agreed tliat the logs might be sawed into lumber, "but that it aiso im- 
piiedly agreed that the lumber might be sold by the défendants for 
their own beneflt; that the goTernment cannot count on the sale of 
the lumber by the défendants, after it was sawed, as a wrongful act, 
nor maintain an action against the défendants, except for a trespass 
on lands belonging to the United States, and that in such action the 
damage recoverable is merely compensation for the injury done to the 
land over and above the value of the timber which was eut and re- 
moved. We are not able to assent to that yiew of the case. By the 
terms of the bonds it is obvious that the government cannot main- 
tain a suit thereon against the défendants, until it bas ârst recovered 
a judgiuent against them in some other form of action; therefore 
the view contended for dénies the right of the government to recover 
any compensation for the large amount of standing timber aJleged to 
bave been eut on the réservation, and limits its recovery to compensa- 
tion for such injury as may hâve been done to the land over and above 
the value of the severed trees, while the défendants were engagea in 
removing the timber. The bonds contained no provision authorizing 
the défendants to sell the timber in controversy after it should be 
manufactured into lumber at Minneapolis; and in view of the récitals 
f ound therein, and the circumstances under which they were executed 
and accepted, it is clear, we think, that the government neither in- 
tended to authorize a sale of the lumber, nor to part with its title 
thereto, nor to relinquish any of its rights growing out of the original 
wrongful acts described in the complaint. After the logs were 
seized, the government, by the agreement of May 27, 1892, consented 
that the logs might be driven "without charge or cost to the United 
States, and under the supervision of the spécial agent of the gênerai 
land ofiflce, * * * to such boom in the Mississippi river, at or 
near the city of Minneapolis, as the Mississippi & Rum River Boom 
Company may designate," for the purpose of preserving the property 
for the benefit of the party who should be adjudged to be the rightf ul 
owner; provided, however, that nothlng done in that behalf "should 
be held in any proceeding, légal or otherwise, * * * to impair 
any right, title, property, or interest that the said parties of the sec- 
ond part, or either of them, or the United States, may bave in or to 
the said logs, or any of them," The object of the contract was de- 
clared to be "to recognize and continue possession in the United 
States, and to allow said logs to be driven without in any way affect- 
ing the question oi right, title, property, or interest in the logs, and to 
leave such questions for future détermination." 

When the logs had reached Minneapolis, it was found necessary to 
manufacture the same into lumber, as the bond recites, "for the 
préservation of the property for the interest of ail concerned, pending 
said investigation, and a suit to be instituted by the United States, if 
it shall elect to do so, to détermine the questions at issue between 
the parties." We fail to discover in the provisions of thèse bonds 
anything tantamount to a consent on the part of the United States 
that the défendants might market the luinber, when the logs should 
bave been sawed, for their own account, or any implied agreement by 
the United States that it would relinquish its title thereto. By the 
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acceptanoe of the bonds th.e govemment contemplated no relinquish- 
ment oî its property rights, and no altération in the légal status of 
the parties. It did consent that the form of the property might be 
changed from logs to lumber for the pnrpose of preserving its value, 
but beyond this its consent did not extend. The manifest purpose 
of the parties in entering into the agreement of May 27, 1892, and in 
executing the bonds of May 10, 1893, was to put the property in such 
form and shape that its value might be preserved, pending the litiga- 
tion which was in contemplation, without altering the légal rights of 
either party. After the logs were manufactured into lumber, the 
défendants held the lumber as agents or bailees of the United States, 
precisely as they had previously held the logs under the agreement 
of May 27, 1892, while they were being driven down the river to 
Minneapolis. 

It results from thèse views that the sale of the lumber by the de- 
fendants, and the appropriation of the proceeds to their own use, was 
a wrongful act, on aecount of which the United States maj- maintain 
an action for conversion, provided it appears on the trial, as is 
alleged in the pétition and in the reply, that the lumber was in fact 
made from growing trees which were felled on the Indian réserva- 
tion in question, and were eut into logs, and removed therefrom, in 
violation of law. M'oreover, the government did not lose its right to 
maintain an action for conversion on aecount of the wrongful removal 
of the logs from the réservation, the same having been eut from 
growing trees, by reason of the fact that it subsequently seized the 
logs, assumed the possession thereof, and entered into the contract 
aforesaid for driving them down the river to the city of Minneapolis. 
The doctrine is well settled that the recovery of the possession of 
property, otherwise than by judicial process, which bas been wrong- 
fully converted, does not deprive the true owner of his right to main- 
tain an action of trover. In such a case the recovery of the property 
from the wrongdoer cannot be pleaded in bar to the action, but 
merely in mitigation of damages. Cattle Co. v. Hall, 33 Fed. 236; 
BankV. Leavitt, 17 Pick. 1; Curtis v. Ward, 20 Conn. 204; Ewing v. 
Blount, 20 Ala. 694; Pierce v. Benjamin, 14 Pick. 356, 361; Sparks v. 
Purdy, 11 Mo. 219, 223. 

The question does not arise upon this record whether, in the event 
of a recovery by the United States, the défendants will be entitled, by 
way of mitigation of damages, to an allowance for the services ren- 
dered by the défendants in driving the logs from the place of seizure 
to Minneapolis, and sawing them into lumber, whereby the value of 
the property was enhanced. No such question was considered by 
the circuit court, and no opinion on that point will be expressed by 
this court on the présent occasion. The trial court decided the case 
upon the theory that the facts admitted by the pleadings disabled the 
United States from maintaining the présent action, and in so ruling 
we think that the trial court erred. 

It is further contended in behalf of the défendants in error that, 
although the ground upon which the trial court based its judgment 
was erroneous, yet that the judgment in their favor ought not to be 
disturbed, because the record discloses a misjoinder of causes of 
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action, in that the Pine River Logging & Improvement Company and 
J. B. Bassett & Oo. sliould hâve been sued separately for acts of con- 
Tersion by them separately committed. There are two answers to 
this contention. The complaint which was filed by the United States 
does not disclose a niisjoinder of causes of action. The allégations 
of the complaint are sufflcient to show that ail of the défendants 
were jointly concemed in the cutting and removal of the logs from 
the réservation, and the plaintiff may elect to rely for a recovery on 
the original act of conversion, rather than upon the sale of the lum- 
ber after the logs were sawed with the consent of the United States. 
A second reason why the judgment cannot be upheld on account of 
the alleged misjoinder of causes of action, even if that point v?as well 
taten, is that the judgment rendered by the circuit court is in such 
form that, if sustained, it would bar a subséquent suit against either 
of the défendants for the wrongf ul conversion of the property. The 
circuit court "ordered and adjudged * * ♦ that the plaintiff 
* * * take nothing of the said défendants, the Pine Eiver Log- 
ging & Improvement Company and Joël B. Bassett and William L. 
Bassett, * • * and that they, and each of them, do go hence 
without day." This is, without doubt, a final judgment on the merits; 
whei'eas, if the défendants were entitled to no greater relief than an 
order quashing the summons or dismissing the complaint because 
separate causes of action against différent défendants had been erro- 
neously united in the same complaint, the judgment shoidd hâve 
been so expressed. The trial court evidently intended to dispose of 
the case on its merits, and entered a judgment accordingly. No at- 
tention was paid to the plea in abatement, and no action by the trial 
court was predicated upon that x)lea. We think, therefore, that the 
judgment cannot be upheld on the ground last suggested. The judg- 
ment of the circuit court is accordingly reversed, and the case is re- 
manded for a new trial. 



STANDARD SEWING-MACH. CO. v. LESLIE. 
(Circuit Court of Appeals, Seventli Circuit. February 11, 1897.) 

No. 345. 

L PABOL EVIDEXCE— COXSTKI'CTIOS" op Uoxtuact. 

Evidence of the situation of the parties, the subject-matter of the contract, 
and the circumstances under which it was entered into cannot authorize a 
construction which would mal^e it conform to what the parties may hâve 
secretly intended, but failed to express, but only to explain the terms actually 
emploj'ed, if the language is of obscure or doubtful meaning. 
2. Construction of Contuaot— J-'atbnt Kighïs. 

By a contract between a patentée of rotary shuttle sewing machines and a 
corporation, the patents were to be vested in a trustée; the corporation was 
"immediately to engage in and carry on with energy the business of maliing 
and selling sewing machines during the life of the contract, and shall make 
such number of machines as to l^eep the supply as nearly as practicable up 
to the demands of the trade"; the contract was to endure during the life 
of the patent, unless terminated by the corporation by giving written notice; 
the corporation was to pay a fixed royalty "upon each machine manufactured 
by it embodying the principles covered by the first party's patent," but was 
not obliged "to make rotary shutth" sewiag machines like any model that 
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has been or may be construed [constnictcd] or settled upon as a standard, but 
it may from time to time make such changes as may seem to it expédient," but 
no such altération was to relieve it from paying royalties so long as the machine 
involved "any of the essential principles" covered by the patent; the corpo- 
ration -was to make monthly statements "of the number of said machines 
shipped from the factory," and make settleraents accordingly; it was ex- 
pressly stated that the patentée did net guaranty the validity of the patents; 
and the royalties were to cease whenever the patents should be decreed 
invalid by a court of compétent jurisdiction. Hdd, that the corporation 
was not restricted to the manufacture of machines embodying the principles 
of the patent, or bound to pay royalties on ail machines ma de, whether cov- 
ered by the patent or not, so long as it did not terminate the contract by writ- 
ten notice, but was required only to make and pay royalties on machines suf- 
ficient to meet the demands of the trade for that machine, and that in an ac- 
tion for royalties it was entitled to show that the machines made and sold did 
not cmbody the principles of the patent. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

The défendant in error, Arthur M. Leslie, brought an action in assumpsit against 
the plaintiff in error, the Standard Sewing-Machine Company, formerly the Leslie 
Sewing-Machine Company, upon the foUowing contract: 

"Whereas, Arthur M. Leslie and the Leslie Sewing-Machine Company, both of 
the city of Cleveland, Ohio, did upon April 1, 1884, enter into a contract touching 
the use of certain letters patent for improvements in sewing machines, under 
which contract said Lesjie assigned to Charles H. Bulkley, as trustée to hold for 
both parties during the continuance of said contract, ail his right, title, and in- 
terest in and to ail United States letters patent which had been granted said Les- 
lie for improvements in sewing machines, and ail patents held by him on the ro- 
tary sbuttle sewing machine, which said letters patent said trustée now holds in 
trust as aforesaid; and whereas, said parties wish to rescind said contract, and 
enter into a modified agreement in relation to the subject-matter thereof: Now, 
therefore, this agreement made this August 20, 1884, by and between said Arthur 
M. Leslie of the first part and the Leslie Sewing-Machine Company of the second 
part, witnesseth; (1) Said original contract of April 1, 1884, shall be, and the 
same is hereby, rescinded and canceled. (2) Said Charles H. Bulkley shall con- 
tinue to hold said letters patent assigned to him by said flrst party in trust for the 
parties hereto under and in accordance with the terms of this agreement. Said 
first party further agrées to convey to said Bulkley upon the same trusts ail let- 
ters patent which hâve been since said assignment, or which may hereafter be, 
granted to him for improvements on rotary shuttle sewing machines, and ail im- 
provements made or which may be hereafter made thereon. In case of the death 
of said Bulkley during the continuance of this agreement, the interest theretofore 
vested in him as such trustée shall be vested in such trustée as the then probate 
judge of Cuyahoga county shall appoint upon application of either party with no- 
tice 10 the otlier, and thereupon ail the stipulations of this contract shall be car- 
ried out by the parties hereto as though no change had been made. (3) Said first 
party agrées to permit second party to take out such foreign patents as it may de- 
sire on said rotary shuttle and improvements (the invention of the first party) at 
any time made thereon, at the expense of second party, and ail such foreign pat- 
ents shall be the joint property of the parties hereto. (4) In considération of this 
contract and of past services rendered by first to second party, second pai-ty here- 
by veleases first party from ail his existing indebtedness to it. (5) Second party 
hereby agrées to pay first party as royalty the sum of seven and one-half (T^/o) 
cents upon each machine manufactured by it embodying the principles covered by 
the first party's patent up to' the number of one hundred thousand (100,000), and 
the sum of tive cents (5) upon each such machine in excess of said number, said 
machines to be counted for this purpose on their shipment from the factory. Said 
royalties shall be paid in cash, and one thousand dollars ($1,000) thereof paid in 
advance to said first party. (6) Saicl first party shall ]iot be held to guaranty 
the validity of said patents or any of them, or to protect said second party against 
iufringpmeut thereof, or against actions brought against it for infringements, but 
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ail royalties hereunder shall cease upoii the date of a decrec of anj- court of com- 
pétent jurisdiction declaring the invalidity of said patent or patents. (7) Said sec- 
ond party agrées immediately to engage in and carry on with energy the business 
of making and selling sewing machines duriug the life of this contract, and shall 
Dlake such number of machines as to keep the supply as neariy as practicable up 
to the demands of the trade, and this contract Shall endure during the life of the 
patents issued in 1882, unless sooner terminated as hereinafter provided. IS) Said 
second party shall not be obliged to make rotary shuttle sewing machines iike any 
model that has been or may be construed [constructed] or settled upon as a stand- 
ard, but it may from time to time make such changes as may seem to it expédient; 
but no such altération or change shall relieve second party from the paymeut of 
royalties as hereinafter provided, so long as the machine made by it involves any of 
the essential prinoiples covered by the patent of the first party. {9) Second party 
shall render to first party once in each month a correct and true statument under 
oath of the number of said machines shipped from the factory, and make settle- 
ments of royalties with first party as follows, to wit, on Octoher 1, 1SS4, and quar- 
terly thereafter; and first party shall hâve the right to examine the books of the 
company on the Ist days of October, January, April, and July of each year during 
the continuance of this contract to satisfy himself as to the correctness of such 
monthly statements. (10) Second party shall hâve the exclusive right to make 
and sell machines under said patents as above provided during the term of this 
agreement. (11) Second party may terminate this contract upon giving written 
notice to the first party, and notifying said trustée that it has no further interest 
in said patents, and that the same may be reassigned to first party. In witness 
whereof said parties hâve hereunto set their hands at Cleveland, O., the day and 
year above written. Leslie Sewing Machine Company. 

"By E. H. Hary, Sec. and ïr. 
"By Frank Mack, Président. 
"Arthur M. Leslie." 

At the trial it was proven that the $1,000 specified in the fifth clause of thi: 
contract had been paid, but that no other moneys for loyalties had been paid. It 
was further proven that the plaintiff in error had manufactured 179,591 sewing 
machines hetween the date of the contract and the bringing of the action, whieh 
machines were Iike one or another of five models produced to the jury; and the 
plaintiff below offered expert testimony, which was received, tending to prove tliat 
each of the five models produced to the jury embodied some one or more of the 
principles contained in one or more of the patents issued to the défendant in er- 
rer. The plaintiff in error, défendant below, gave évidence tending to prove that 
no "Leslie" machines were made by it after September 1, 1885, but only such as 
were known as the "Standard" machines; and thereupon called as witnesses cer- 
tain mechanical experts, duly quahfied as such, and propounded to each the ques- 
tion, in substance, whether the essential principles of the claims of the patents to 
Leslie, or any of them, were involved in the machines so manufactured by the 
company. The trial court, without objection by the plaintiff below, ruled the 
question to be immaterial, to which ruling a timely exception was made and duly 
preserved. In connection with that question it was proposed to prove by such wit- 
nesses that none of the machines manufactured, shipped or sold by it since .Tiin- 
uary 1, 1887, involved the essential principles of any of the claims of the patents 
to Loslie, either in identical construction or by way of mechanical équivalent. 
This offer was ruled against by the trial court, and timely objection to such rul- 
ing was made and preserved. Tlie défendant below further offered to prove tli.-it 
at the time of the contract in suit, and for a long time prior thereto, the Leslie 
machines made in accordance with the plaintiff's patent were unsuccessfu] in 
their opération, unpopnlar with the trade and the public, and that the business of 
their manufacture and sale had constantly dwindled, and that practicaUy the busi- 
ness was at the point of failure when the contract was made. Thi.5 ofÊer was 
ruled against by the court, and an exception duly made and preserved. Many 
requests to charge with respect to the construction of the contract were preferred 
to the court and refused, but need not be hère specifically stated. 

The trial court charged the jury as foUows: "My interprétation of that contract 
being that it was the duty of the défendant, if it chose to cease opérations under 
that contract, to manufacture sewing machines under the patents or some of tie 
patents owned hy the plaintiff, it should exercise that option under the eleventh 
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clause of the contract by serving notice and surrendering to the plaintiff the pat- 
ents, or authorizing the trustée to surfender the patents to the plaintifE. It being 
entirejy undisputed hère in the évidence that there was no such action by the de- 
fendant, and it being undisputed that the défendant proceeded in the manufacture 
of sewing machines to an amount shown by the undisputed testimony, it is the 
view of the court, and you are so instrueted, that the plaintiff is entitled to re- 
cover the royalties provided in the contract on the machines which are so showu 
to hâve been made; that is, on ail of the machines shown to hâve been made by 
défendant under the testimony, vfithout regard to variations appearing in the 
form of the machines as showu by the testimony," — to which charge au exception 
was duly made and preserved. The court thereupon directed a verdict for the 
plaintifE below for royalties according to the contract upon ail machines manu- 
factured by the défendant. Such verdict was rendered, and judgment entered 
thereon, and a writ of error sued out to review the judgment, 

Charles S. Holt, for plaintiff in error. 
William Prentiss, for défendant in error, 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

JENKINS, Circuit Judge, after this statement of facts, delivered 
the opinion of the court. 

It is undoubtedly true that proof of the circumstances out of 
which the contract grew, and which surrounded its adoption, may 
be proven to ascertain its subject-matter and the standpoint of the 
parties in relation to it, where the language of the contract is 
obscure or doubtful; but such évidence cannot be received to vary 
the contract by addition or substitution. West v. Smith, 101 U. 
S. 263-271; Union Stock-Yards & Transit Co. v. Western Land & 
Cattle Co., 18 U. S. App. 438, 453, 7 C. C. A. 6G0, and 59 Fed. 49. 
Possibly, under the doctrine of thèse cases, the trial court should 
hâve entertained the évidence with respect to the situation of the 
parties, the subject-matter of the contract, and the circumstances 
under which it was entered into. We need not, however, pause 
to consider this question, because such évidence could not avail to 
a construction of the contract which would conform it to what the 
parties may hâve secretly intended but failed to express, but only 
to explain the meaning of the words actually employed if the 
language used was of obscure or doubtful meaning. We flnd the 
instrument in question to be couched in plain and unambiguous 
language. It is therefore the best possible évidence of the intent 
and meaning of the parties. The provisions are not antagonistic, 
nor is the language obscure. There is, as we read the contract, 
no uncertainty whatever in respect to the object and estent of the 
engagement. We are therefore to look to the terms of the con- 
tract to ascertain the intention of the parties, and that we must 
find "from the entire contract, without ignoring or forcing frorn 
their true signifleance the plain and unequivocal words and expres- 
sions of other articles." Bast v. Bank, 101 U. S. 96; Crimp v. 
Construction Co., 34 U. S. App. 598, 606, 18 C. C. A. 595, and 72 
Fed. 366, 371. 

The défendant in error, the inventer of the patented improve- 
ments, manifestly desired to provide for the manufacture and sale 
of machines embodying the features of his inventions. It is mat- 
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ter of common knowledge that for many years sewing machines 
of many and différent modes of opération had been in use and were 
upon the market, so tliat it was questionable whether, in the then 
Btate of the art, improvements could be effected which could be 
proi)erly classed within the domain of invention or be deemed 
other than mechanical équivalents. Leslie was unwilling to guar- 
anty the validity of his patented inventions, or to protect the 
Company against liability in their use should they prove to inf ringe 
upon another's protected rights. This risk was assumed by the 
Company, upon the condition, however, that the payment of royalty 
should cease when a compétent court should déclare the invalidity 
of the invention. It thus appears that the inventions of Leslie 
w^ere not recognized to be of established merit, or to be such that 
a monopoly in their use was assured to the company. It was 
clearly, therefore, an adventure of doubtful outcome, depending in 
part upon the question whether a monopoly in the manufacture and 
sale of thèse inventions should be established, and therefore uncer- 
tain whether their manufacture and sale would prove remunerative. 
It was under thèse circumstances that this contract was made. 
We therefore naturally find that those who were to invest capital 
in their manufacture should seek to protect themselves, so far as 
possible, against the risk assumed, by providing, as is done in the 
sixth clause of the agreement, that ail royalties should cease upon 
the date of the decree of any court of compétent jurisdiction de- 
claring the invalidity of such patent or patents, and also by provid- 
ing, as is done by the eleventh clause, that the company might 
terminate the contract at any time upon written notice, thereupon 
relinquishing ail interest in the patents which had been assigned 
to a trustée in trust for the purposes of the contract. The company 
was willing to assume the risk of infringement upon other patented 
rights until the invalidity of the patents was declared, if payment 
of royalty should thereupon cease, and it had also the right to 
terminate the contract. This eleventh clause furnished the com- 
pany another protection. Although the patents might be sustained, 
it was still problematical whether the inventions were such as to 
commend themselves to popular favor, and whether the manu- 
facture and sale of machines embodying those inventions would 
prove pecuniarily remunerative. The company chose to bind itself 
to tlie manufacture of the Leslie machine during the terms of the 
patents, but reserved to itself the right to terminate the contract 
at any time when it deemed it advisaJale so to do. 

By the seventli clause the company agreed "immediately to en- 
gage in and carry on witli energy the business of making and sell- 
ing sewing machines during the life of this contract, and shall 
make such number of machines as to keep the supply as nearly 
as practicable np to the demands of the trade, and this contract 
shall endure during the life of the patents issued in 1882, unless 
sooner terminated, as hcreinafter provided." It is insisted for the 
plaintiïï in error that this provision has référence to the making and 
selling of sewing machines generally, and is not limited to the man- 
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ufacture of those conforming to the Leslie patent, and that the Com- 
pany was boùnd to manufacture sewing machines of différent de- 
signs sufficient practically to supply the needs of the market, so 
that Leslie's inventions, if they should prove popular and valuable, 
might flnd a largei* market. We think this a strained and unwar- 
ranted construction of the contract. We are unable to understand 
that the flooding of the market with machines of différent construc- 
tion could be bénéficiai to the marketing of Leslie's machine. Upon 
the contrary, it would be detrimental. Leslie was only concerned 
to supply the market with machines containing his own invention, 
not the devices of others. It was not only foreign to his purpose, 
but counter to his interest, to supply the market with other and 
competing manufactures. The limitation of the contract to the 
period of the life of the patent lends additional force to this con- 
struction, if anj- support were needed. The plain meaning of the 
compact is that the company should energetically pursue the man- 
ufacture of the Leslie machines so that the supply should not fall 
short of the demand for thèse machines. It does not follow, how- 
ever, if there were a breach of the agreeraent in this respect, — 
which we do not understand to be charged,— that the damages aris; 
ing from the breach are measured by the amount of royalty speci- 
fled in the contract to be laid upon ail machines made by the com- 
pany. That is to say, if the company was prohibited to manufac- 
ture machines other thaxi the Leslie machines, and violated its con- 
tract in that regard, we do not understand that the company would 
be liable to respond for the specified royalties upon ail the machines 
they manufactured, because it does not follow, necessarily, that 
the company could hâve sold the Leslie machine to the extent that 
they might hâve sold machines of other character and embodying 
other inventions. We cannot, however, ûnd in this contract any 
language or any intent to restrîct the company to the manufacture 
and sale of Leslie machines. It is true the company agreed to 
carry on energetically the business of manufacturing Leslie ma- 
chines sufficient to supply the demands of the market. That man- 
ufacture might be great or small, according to the popularity which 
the Leslie machines might attain, and according to their merit, 
as might be established by their practical use, and as the validity 
of the patents might be determined by the court. It is not to be 
assumed, in the absence of restrictive provisions, that the com- 
pany bound itself to invest considérable capital in a manufacturing 
plant which must lie idle unless the Leslie machine should prove 
to be a valid monopoly and entitled to and obtain popular indorse- 
ment and demand. The company was indeed bound to manufac- 
ture the Leslie machine up to the demand of the market, but beyond 
that it was not restricted in the use of its plant. We not only do 
not find in this contract any word of exclusion or prohibition in 
this refard, but we discover language which, to our thinking, 
clearly recognizes this right. Thus, in the fifth clause of the con- 
tract the royalty is laid upon each machine manufactured by the 
company "embodying the principles covered by the ârst party's pat- 
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ent"; and in the eighth clause it is provided that the company sliall 
not be obliged to make rotary shuttle sewing machines like any 
model that had been settled upon as a standard, but it had the 
right to make such changes as should seem to it expédient, pro- 
vided that no such altération should relieve the company from the 
payment of royalties as provided, "so long as the machine made 
by it involved any of the essential principles covered by the patent 
of the first party." Unless, under this contract, the company coukl 
rightfully make machines other than Leslie machines, this language 
is meaningless. If, as ruled below, the company must pay royal- 
ties upon ail machines made by it so long as the contract was oper- 
ative and until it was canceled by the act of the company, the 
language of thèse tvro clauses fulfills no office. Thèse provisions 
are, then, mère surplusage. We hâve no right to so regard them. 
We must disregard a cardinal canon of construction to expunge 
them or to ignore them. They are not in conflict with any other 
term of the contract. They must be given full effect. That can 
only be done, in the absence of any words of exclusion or prohibi- 
tion, by holding that the company had the right to engage in the 
manufacture of machines other than the Leslie machine. The provi- 
sions of the ninth clause clearly relate to a statement of the num- 
ber of Leslie machines shipped, and not to those of another char- 
acter, for Leslie was only interested in royalties upon machines 
manufactured according to his patents. 

We fail to perceive the force of the interprétation of the trial 
court that it was the duty of the company, if it chose to cease op- 
érations under the contract and the manufacture of sewing ma- 
chines under the patents owned by Leslie, to flrst exercise its option 
under the eleventh clause to terminate the contract. TJndoubtedly. 
so long as the contract continued in force, the company was bound 
to manufacture the Leslie machines suffi cient to meet the demands 
of the trade in that machine, but this does not prohibit the com- 
pany from the manufacture of machines under other patents or of 
différent construction; for to hold that, as we hâve before ob- 
served, would be to fly in the face of the express language of the 
ûfth and eighth clauses of the contract. The company could ter- 
minate the contract whenever it found the business unremuner- 
ative, but, the contract continuing, it must meet the market de- 
mand for the Leslie machine. To the objection that under such 
construction the company could retain the exclusive control of the 
patents while refusing to supply the market demand for the Les- 
lie machines, it may properly be answered that for such breach of 
the agreement the company would be answerable in damages, and 
if the remedy at law were inadéquate equity would ûnd a way. 
possibly by annuUing the contract and compelling a reconveyance 
of the patents, to stay the threatened wrong. Courts of law, how- 
ever, do not sit to relieve from improvident contracts, but to in- 
terpret and enforce the agreements which parties hâve themselves 
made. We are of opinion that the trial court erred in its exclu- 
sion of évidence which would tend to show that the machines man- 
ufactured did not involve any of the essential principles covered 
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by the Leslîe patents and in its direction of a verdict. The judg- 
ment wîU therefore be reversed, and the cause remauded, with di- 
rections to the court below to award a new trial. 



APGAB et al. t. UNITED STATES. 
(Circuit Court of AppealB, Seventh Circuit January 5, 1897.) 

No. 330. 

L Appkals in Customs Cases— Finpings of Board op Appraisbbs. 

Tlie circuit court of appeals will not review a finding of facts by tlie board 
of gênerai appraisers, not controverted by new évidence in the circuit court, 
unless manifestly unsupported by tlie évidence or clearly against the weight 
thereof. 

Il Customs Ddtihs— CLASsiriOATioir — "Nucoa Butter." 

"Nucoa butter," made, by a process not clearly shown, from cocoanut oil, 
which process consista in part in pressing the oil in a solid state to eliminate 
the softer oils, then melting the remaining solid, and washing it with steam, 
Is dutiable as "cocoa butterine," under paragraph 230 of the act of August 
27, 1894, and is neither exempt from duty as "cocoanut oil," under paragraph 
568, nor dutiable as an unenumerated manufactured article, under section 3, 
of said act 

Appeal from. the Circuit Court of the United States for the North- 
ern District of Dlinois. 

This was an application by Apgar & Co. for a review of the déci- 
sion of the board of gênerai appraisers afQrming the action of the 
collector at Chicago in assessing duty upon certain imported goods. 
The circuit court afflrmed the décision of the board, and the import- 
ers hâve appealed. 

N. W. Bliss, for appellants. 

John 0. Black, U. S. Dist Atty., and Oliver E. Pagin, Asst. U. 8. 
Atty, 

Before WOODS and SHOWALTER, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This appeal involves the question of the 
proper classification of an article of merchandise imported by the 
appellants as "nucoa nut oil," under the act of August 27, 1894, 
which oon tains the following provisions: First, from the schedules 
of duty-paying articles: "230. Cocoa butter or co'coa butterine, three 
and one-half cents a pound." Second, from the free list: "568. Oils, 
• • • nut oil or oil of nuts, not otherwise specially provided for 
in this act, • • • paJm and cocoa nut. * * *" 

The foreign sellers, in the original invoice, gave to the goods the 
name of "nucoa butter," but, in brackets, gave what is elaimed by 
appellants to be its real descriptive name, as "solidified cocoanut 
oil." The United States consul gênerai at Loudon certiiied the 
gooda to be "solidified cocoanut oil." The statement by the ship- 
pers, certified by the local consul, described the goods as "nucoa but- 
ter." The goods were entered for consumption, and transported to 
Chicago, as "cocoanut oil," where the collector demanded a duty ot 



APaAB V, UNITED STATES. 333 

Si cents per pound, under the above proTision for "cocoa butter- 
ine." The importera paid this duty under protest, claiming the 
goods to be exempt under paragraph 568, as above, or, if dutiable 
at ail, to be so at 20 per cent, ad valorem, under section 3, covering 
unenumerated manufactured articles. The case was referred to the 
board of United States gênerai appraisers, at New York, vi'here tes- 
timony was taken, and a report made afflrming the action of the col- 
lecter. No testimony was taken or offered on the hearing in the 
circuit court, where the décision of the gênerai appraisers was af- 
firmed, and so the casé stands hère upon the testimony taken before 
the board of appraisers, and their décision thereon, afQnned by the 
circuit court. In the opinion given by the board, it is said: 

"The merchandise is invoioed as 'nucoa butter.' It is used cbiefly by confec- 
tioners as a substitute for cocoa butter. It was assessed for duty, as 'cocoa but- 
terine,' at 3% cents a pound, under paragraph 230, act o£ August, 1894, and is 
claimed to be exempt from duty under paragraph 568, as cocoa nut oil, or to he 
dutiable at 20 per cent, under section 4. In a circular submitted in évidence, 
the foUowing description appears: 'Nucoa is a hard butter, extracted from sweet 
nuts, prepared by patent process, its melting point being 87° F. It is as good 
and genuine an article for chocolaté thinning as cocoa butter itself, and présents 
a saving of nearly 50 per cent. In caramels it is being successfully used by 
some of the largest makers instead of cream, and renders wax and wrappers un- 
necessary. Nucoa must not be confounded with ordinary cocoa butter substi- 
tutes. It is an exceptionally good article, sells freely in Europe, and has already 
been taken hold of by the American trade.' The manufacturers make affidavit 
that the foUowing is the process of manufacture: 'Nucoa, prepared according 
to British patent No. 16,854, 1892: The cocoanut oil is placed, in a solid condi- 
tion, in hydraulic presses, and submitted to a second pressing at a suitable tem- 
pérature, until the soft oils are expressed from it. We then take the hard oil 
remaining, and refine it by carefully washing it with steam, in order to remove 
its characteristic odor, as is more particnlarly described in the aforesaid patent. 
This extra-refined cocoanut oil is then colored, to make it more plsasing to the 
eye, with a little yellow coloring matter, dissolved in stearic acid.' It is évi- 
dent, from this description, that the merchandise is a product of cocoanut oil, 
rather than the cocoanut oil of commerce. We find that it is not cocoanut oil, 
and overrule the claim that it is exempt from duty, under paragraph 568. As 
nucoa butter is a cocoa butter substitute, we find, in accordance with G. A. 1, 
174, that it is cocoa butterine, and overrule the claim that it is dutiable at 20 
per cent., under section 3. Référence is made to the principle held in the clas- ' 
sification of lanoline (Movius v. U. S., 66 Fed. 734); and of concentra ted cherry 
juice (Fed. Rep. 0. V. p. 984)." 

There is also in the record an aflSdavit by one of the directors of 
the manufacturing compajiy, which says: 

"The product 'nucoa' is manufactured solely from cocoanut oil roughly after 
the foUowing manner: The crude cocoanut oil is submitted to the température 
of 70° F., and then pressed by suitable means until ail the oils liquid at that 
température, or most of them, are removed. The remaining hard fat is then fur- 
ther refined by melting it at a higher température, and washing it with steam, 
until the volatile oUs or ethers are expelled. This refined oil is then tinted with 
yellow color, about one part to 5,000, to make it more pleasing to the eye, and is 
then run into molds, and allowed to cool. It sets hard upon cooling, and in this 
condition is exported." 

The case hère tums upon the question of fact whether the article 
is cocoa butterine, as found by the board of gênerai appraisers, or 
is cocoanut oil, within the meaning of paragraph 568. It appears, 
from the évidence, that, in preparing this merchandise for the ex- 
portation to America, it is submitted to a first pressing, of which no 
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détails are given, and to a second pressing, of which partial détails 
appear, and of the effect of wliich pressings this court cannot well 
judge, to say nothing of the procès» under the English patent, th.e 
effect of wMch, in reducing the article to the résultant article, nucoa, 
is not given. How much effect thèse things may hâve in reducing 
the article from a state proi>erly denominated "cocoanut oil" to a 
substance more nearly allied to a product of cocoanut oil, and prop- 
erly denominated "cocoa butterine," this court is not in so good a 
position to judge as was the board of gênerai appraisers, who heard 
the évidence, and had, presumably, more expert knowledge of the 
subject. In a proper case, no doubt, this court may go back of the 
décision of thè board of gênerai appraisers and the circuit court, and 
review the case upon the évidence, and, if need be, overrule their 
décision. But it requires a clear case to enable the court to do that. 
This court ought not, and will not, review a finding of facts made 
by the board of gênerai appraisers and not controverted by new évi- 
dence in the circuit court, except it be manifest that the décision of 
the board of appraisers is unsupported by the évidence, or is clearly 
against the weight of évidence. See In re White, 53 Fed. 787 ; U. S. 
V. Van Blankensteyn, 5 C. C. A. 579, 56 Fed. 474; In re Muser, 49 
Fed. 831. 
In this last case Judge Lacombe very properly says : 

"It was plainly conteniplated by the framers of the act that the board would 
Bit as experts to décide in a summary mauner questions of value and classifica- 
tion arising under the tariff laws, reaching their décision from their own expert 
knowledge, and from the évidence submitted to them, or such as they might 
obtain." 

We are unable to say that the décision of the board of gênerai ap- 
praisers is either unsupported by the évidence or is opposed to 
weight of évidence. On the contrary, we are of opinion that the 
finding of facts was justified by the évidence in the case, and the dé- 
cision of the circuit court is afQrmed. 



UNITED STATES v. DOMINICI et al. 
(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

CUSTOMS DUTIES — REIMPORTATIONS— IDENTIFICATION — TrEASUBT REGULATIONS — B0IE8 
AND "ShOOKS. " 

The circular letter of the secretary of the treasury of October 20, 1S90, con- 
tinuing in force articles 381-383 of the treasury régulations of 1884, prescrihed 
the régulations under which proof should be made of the identity of American 
articles reimported, under paragraph 493 of the tariff act of 1890. Such régu- 
lations apply to boxes iniported filled with fruit, which hâve beeu exported 
from the United States in the form of shooks, and proof of the identity of 
such boxes with the shooks exported, furnished in any other form than that 
prescribed by such régulations, will not eutitle the boxes to free entry. 72 
Fed. 46, reversed. 

This is an appeal from a décision of the circuit court (72 Fed. 46), 
Southern district of New York, reversing a décision of the board of 
gênerai appraisers, which had aflfirmed a décision of the colleetor 
of the port of New York, assessing duty on certain boxes containing 
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oranges and lemons, and imported into tMs conniiry while tlie tarifC 
act of 1890 was in force, the assessment being made under para- 
graph 301 of that act, which imposes "a duty of 30 per cent, ad 
valorem upon the boxes or barrels containing said oranges, lemons 
or limes." There is no question that, if the boxes are made of 
shooks not of American manufacture, the rate of duty is correct; 
but it is contended that thèse boxes are entitled to free entry. 

Max J. Kohler, Asst. U. S. Atty. 
C. B. Smith, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Paragraph 4!)3 of the act of Octo- 

ber 1, 1890, which is included in the free list, and upon which the 
importers rely, reads as follows: 

"Articles, the growth, product and manufacture of the United States, when re- 
turned after having been exported, without having been adyanced in value or 
improved in condition by any process of manufacture or other means; casks, 
barrels, carboys, bags and other vessels of American manufacture exported filled 
with American products, or exported empty and returned filled with foreign 
products, including shooks when returned as barrels or boxes; » • * but proof 
of the identity of sucb articles shall be made, under gênerai régulations to be 
prescribed by the secretary of the treasury; and if such articles are subject to 
internai tax at the time of exportation, such tax shall be proved to hâve been 
paid before exportation and not refunded." 

A shook is deflned in Webster's Dictionary as: "(a) A set of staves 
suiïicient in number for one hogshead, cask, barrel, and the like, 
trimmed and ready to be put together; (b) a set of boards for a 
sugar box." It is not disputed that the word, as used in the stat- 
ute, covers a set of boards for a box for lemons or oranges. The 
board of gênerai appraisers found that some of the shooks reported 
by the appraiser to be of American production or manufacture 
were such in fact, and that the other articles not so reported were 
of foreign manufacture and production. It further found that the 
importers had failed to fumish any proof of the identity of any of 
the articles in question with those originally exported, as required 
by the régulations of the secretary of the treasury made pursuant 
to law; wherefore the board found the issue of identity against 
the importers in each case, and sustalned the décision of the col- 
lecter. 

The importers contend that no régulation of the secretary of the 
treasury applicable to proof of identity of shooks has been pre- 
scribed ; and that, even if one had been prescribed, compliance with 
it is not necessary to entitle to free entry. The judge who heard 
the cause in the circuit court, and decided it orally upon the trial, 
seems to hâve felt constrained by an earlier décision of the same 
court to the conclusion that no régulation applicable to shooks had 
been prescribed. It is thought that the record presented hère is 
more complète than it could hâve been in the earlier case. Cer- 
tainly it leads us to an opposite conclusion. The provisions of para- 
graph 493 of the act of 1890, quoted above, are a reproduction in 
the same terms of paragraph 649 of the tarifE act of 1883; and by 
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a circular letter of the secretary of the treasury, issued promptiy 
(October 20, 1890) after the passage of the new aot, certain arti- 
cles of the treasury régulations of 1884 touching proofs of identity 
were continued in full force and efEect. The pertinent paragraphs 
of the régulations are as follows: 

"Art. 381. Other barrels, casks, carboys, bags and vessels of American manu- 
facture, on which no drawback bas been allowed, exported filled with American 
produets, or exported enipty and returned fiJlod with foreign products, including 
shook when returned as barrels, or boxes, and bags other than of American manu- 
facture, in which grain shall hare been aetually exported from the United States, 
returned empty, are entitled to admission free of duties; but proof of the identity 
of such articles must be made, and if any of them were subject to internai tax 
at the time of exportation, such tax shall be proved to hâve been paid before 
exportation and not refunded. Rev. St. § 2503; Act. Feb. 8, 1875 (18 Stat. 307); 
§§ 2839, 4260, 4572, 4594, 4760; Circulars, October 25, 1879, and February 17, 
1875. 

"Art. 382. Before such entry the following proofs shall be required by the col- 
lecter of customs: 

"First. A certificate from the shipper, executed in triplicate (and attested by 
a consul or consular agent of the United States) in the following form: 

" 'Foreign Certificate Relating to Bags or Other Vessels Ke-imported. 

" 'I hereby certify under oath, that, to the best of my knowledge and belief, 

the * hereinafter specified, are truly of the manufacture of the Uuite(t 

States, t or were exported from the United States filled with * and that 

it is intended to reship the same to the port of , in the United States, t 

on board the , uuw lying in the port of . I further certify that, to 

the best of my knowledge and belief, the actual market value of the tUiiigs herein 
named. at this time and in the form in which the same are to be exported to the 
United States, is as follows: § . 

" 'fe)\vorn to bel'ore me this day of , 18 — .' 

"*Name the articles. 

"t If the packages are empty, insert statement of the facts as 'and were ex- 
ported from the United States filled with the produco of that country.' 

"t If the packages contain foreign merchandise, insert 'filled with' and a de- 
scription of the merchandise they contain. 

"§ This blank is to be filled only when the merchandise contained in the pack- 
age, is subject to a duty ad valorem. 

"The consul will be required to verify the facts alleged in this certificate, so 
far as practicable, and to furnish information to the proper offlcers of the cus- 
toms in case its correctness may be questioned. 

"If it is impracticable to obtain the consular attestation, the department will 
eorisider that of some other proper oflicer having a seal and authorized to take 
atiidavits, on spécial application, made by the parties concerned, through the 
proper collector of customs. 

"Such certificate may be accepted in lieu of an invoice for empty articles. But 
if the articles are filled with foreign merchandise, their value must be separately 
stated in the invoice, and the certificate be attached to or made a part of the in- 
voice. If the certificate cannot be produced at the time of the entry, bond may 
be taken therefor in a penalty equal to twice the duties, to run for six months. 

"Second. A déclaration in the entry by the importer of the name of the ex- 
porting vessel, the date of the ehipper's outward manifest, and the marks and 
numbers on the articles for which entry is sought. The marks and numbers 
should be such as to prove beyond any reasonable doubt, the identity of the arti- 
cles with those entered on the outward manifest. If the articles are not marked 
with the name of the firm to which they belong, and with consécutive numbers, 
the name of the firm alone, or of its private initial letter or letters, may be ac- 
cepted in the discrétion of the collector. If they are returned to any port other 
than that from which they were exported, a copy of that portion of the outward 
manifest relating to the articles, certified by the collector of customs at the port 
when ce tliey were exported, must be jiroduced as well as a certificate from the 
same oiHcer, countersigned by the naval offlcer, if any, that he is satisfied no draw- 
back or bounty has been paid thereon. 
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"Third. An affidavit by the importer (which affldavit must be attached to the 
entry) that no drawback or bounty bas been allowed on the exportation of the 
articles for which free entry is claimed, and also tliat the articles mentioned in 

the entry are, to the best of his knowledge and belief, truly and bona fide manu- 
factures of the United States, or were bags exported theref rom filled with grain." 

"Fifth. Vérification by actual examination by the proper oflBcer of the appraiser's 
departmeut with an endorsement of the fact of examination, and also of the fact 
whetber in his opinion the articles are of domestic or foreign manufacture, as the 
case may be. 

"On the production of the above proofs the articles may be admitted to free 
entry, if the collector shall be satisfied that they are entitled to such entry, un- 
der the laws cited in the preceding articles, and that no drawback or bounty has 
been allowed thereon. 

"No évidence of déclaration at the time of exportation of intent to return the 
articles empty will be required. 

"Art. 383. Such bags and vessels exported to be returned should, when prac- 
ticable, be marked or numbered, in order that they may be identified on their 
return; and the marks or numbers should appear on the manifest upon which 
they are exported. Section .3314." 

The reasonableness and propriety of thèse régulations is not ques- 
tioned; indeed, it îs difflcult to see on wïïat gtound it could be 
claimed that they were unreasonable, or contradictory of the pro- 
visions of the statute. The contention of the Importers is that 
they are inapplicable to shooks which when exported do not leave 
this country filled with anything, and in a strictly teehnical sensé 
do not leave hère empty, since they do not leave as barrels or boxes. 
This is hypercritlcism. With equal literalness it might be said 
that the barrels or boxes returned did leave hère "empty," since 
the shooks of which they are composed did not at that time inclose 
anything, but were themselves packed in bundles. But this is not 
so much a question of juggling with words as it is of praetical com- 
mon sensé. Article 381 calls attention to tlie fact that besides the 
other barrels, carboys, bags, etc., of American manufacture, "shooks, 
when returned as barrels or boxes," are free, but proof of identity 
must be made, and article 382 begins with a statement that before 
"such" entry — i. e. of any of the articles enumerated in the pre- 
ceding article — the "following proof shall be required by the collect- 
or." Next cornes a form of consular certificate relating to "bags 
and other vessels, reimported." Certainly the word "vessel" is 
broad enough to cover boxes or barrels. This certiflcate is mani- 
festly elastic, for it contains blanks to be filled appropriately to the 
facts. Because in the annotations indicated by the asterisks and 
dagger, suggestions are made as to the form of words to be used 
when the articles were exported from the United States filled with 
something, it by no means follows, as the appellee contends, that 
the régulation requires that the blank spaces shall be filled "no oth- 
erwise." The statute accords free entry to barrels, carboys, etc., 
which are exported empty, and returned filled with foreign products. 
Ail that is necessary to make the certiflcate cover such articles is 
to strike ont the conjunction "or" and the words "filled with," and 
Write the word "empty" in the third blank space. Or, if we are 
to stick in the bark of a strictly literal interprétation, we need not 
even strike out the words "filled with"; it will be sufHcient to 
Write into the blank space the word "nothing." It is a curious com- 
78 F.-22 
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mentary on the effects of excessive literalism that appellee's coun- 
sel, who bas evidently analyzed article 382 most carefully, bas fal- 
len into the error of supposing that the note preflxed with the double 
dagger refers to the contents of the vessels when exported from 
this country, whereas in fact it refers to the contents of the vessels 
when they leave the foreign port on their way hack to the United 
States. It is difficult to conceive how an intelligent person could 
flnd any difficulty about filling up the blank certificate so as to 
retain ail its essential requirements and make it apply to a lot of 
boxes ruade of American shooks. Certainly the shipper of the ar- 
ticles which are the subject of this appeal found no such difficulty. 
To some of the shipments there is found attached a consular cei'- 
tiflcate duly executed, as f ollows : 

"I, Ferdinando Ferro, duly-authorized agent of Marino, of Palermo, do hereby 
certify under oath that to the best of my knowledge and belief the 1,172 boxes or 
barrels mentioned in the annexed invoice are made of shooks of the manufacture 
of the United States, and were exported from Bangor by Andréa Lovice, per An- 
dréa Lovice, on the 9th September, 1890, and that it is intended to reship the 
same, fiUed with fruits, to the port of New York, in the United States, on board 
the steamship Caledouia, lying in the port of Palermo. I further certify that the 
actual market value of said fruit, boxes, or barrels is as stated in the annexed in- 
Toice." 

This carefully conforms to the requirements of the régulations 
touching the consular certificate. 

It is not disputed that upon the record before this court it ap- 
pears that the proof of identity required by the treasury régula- 
tions was not furnished, but the importera insist that the furnish- 
ing of suoh proof is not a prerequisite of free entry if they eau 
show to the court in some other way that their shooks are in fact 
of American manufacture. We are unable to assent to any such 
proposition. Congress expressly laid a duty upon boxes or barrels 
containing oranges or lemons. In withdrawing any particular kind 
of boxes from the obligation to pay that duty it could couple the 
privilège of free entry with any restrictions it chose. By the para- 
graph (493) of the act above quoted it has coupled that privilège 
with the requirement that proof of identity shall be made under 
gênerai régulations to be prescribed by the secretary of the treas- 
ury. The case is very différent from those cited on the appellee's 
brief, where the régulations under considération had been made 
under the gênerai power of the secretary as head of the treasury de- 
partment to regulate the administrative détails of customhouse busi- 
ness. There has been no attempt to defeat the provisions of the 
statute by an arbitrary refusai to prescribe any régulations at ail, 
uor by the prescribing régulations which it is impossible to comply 
with. The rights secured to the importer by the statute are in 
no wise modifled or interfered with or injuriously affected by the 
régulations, which are nowhere suggested to be contradictory of 
the statute, or unjust, unfair, or even unreasonable. "When a mode 
of proof is prescribed by the terms of the law, or by its fair inter- 
prétation, no other than the statutory évidence can be admitted." 
Dutilh V. Maxwell, 2 Blatchf. 541, Fed. Cas. No. 4,207. Hère con- 
gress has expressly provided for one mode of proof, and for one 
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only, in flie very saine saitence in which it provides for free entry, 
and it is dififlcult to understand on what theory it could be held 
that tiiis express provision as to proof is not of the essence of the 
exemption from duty which that sentence accords to the importer 
who may bring his importations within its terms. See, also, Gau- 
thier v. Bell, 10 Ped. Cas. 103. 

Inasmuch as it is conceded that proof of identitywas not made 
under the régulations which the statute called for, the décision of 
the circuit court is reversed. 



UNITED STATES t. DUOAS. 
(Oircnlt Court of Appeals, Second Circuit. January 7, 1897.) 

CCBTOMS DUTIBS — ClASSIPICATIOK — ACETATE DP COPPER. 

Acétate of copper, though a variety of verdigris, and known commercially 
as "pure or distilled verdigris," was dutiable under paragraph 76 of the tariff 
act of 1890, as a chemical compound, and was not entitled to free entry under 
paragraph 749 of the same act, as verdigris or subacetate of copper. 71 Fed. 
954, reversed. 

This is an appeal from. a décision of the circuit court, Southern 
district of New York (71 Fed. 954), reversing a décision of the board 
of gênerai appraisers, which affirmed the action of the collector of 
the port of New York in assessing duty on certain imported mer- 
chandise. 

James T, "Van Rensselaer, for the United States. 
Albert Comstock, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The article imported Is acétate of 
copper. The collector assessed it for duty under paragraph 76, 
which imposes 25 per cent ad valorem on "products or préparations 
known as alkalies, • ♦ » and ail combinations of the foregoing 
and ail chemical compounds and salts, not specially provided for 
in this act." The importera protested, claiming it was entitled to 
free entry imder paragraph 749, which reads: "749. Verdigris, or 
subacetate of copper." The board of appraisers found, and it is 
conceded, that the article is acétate of copper; that it is a chemical 
sait, and, of course, a chemical compound; and that it is not sub- 
acetate of copper. The testimony produced by the importers shows 
that there are several kinds of verdigris known in trade and com- 
merce in this country; 10 différent varieties, says eue witness. 
Tliese diiîer in purity, in dryness, in form, but commercially they 
are ail spoken of as verdigris. Among them is the subacetate of 
copper, and also the article hère imported. The witness called 
by the government, spealcing from a business expérience of 25 or 
26 years, testifies that commercial verdigris Included différent va- 
rieties of subacetate of copper, which differed slightly in the prés- 
ence of acetic acid or copper; and that there is also a neutral acétate 
of copper, which is known by the term "pure or distilled verdigris." 
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Tbe witneiss further testifled that wlien people in trade asked for 
"commercial verdigris," or simply for "verdigris," they would be 
given tlie subacetate; when they want the pure, they ask for "dis- 
tilled" or "pure verdigris"; but he admltted that if any one should 
corne into his place, and asli for a sample of every grade of verdigris 
that he had, he would include both the "commercial" and the "dis- 
tilled." There is in reality no conflict of testimony. Both acétate 
of copper and subacetate of copper are known in commerce as "ver- 
digris," but they are différent varieties of verdigris, of différent pur- 
ity and grade. If the word "verdigris" is used in its broadest mean- 
ing, it will include the acétate of copper, such as was imported in 
this case; if used in a more restricted sensé, it may or may not 
include this variety. 

In what sensé, then, did congress use the word? Examination of 
the statutes gives a conclusive answer to this question. In the 
Eevised Statutes (section 2504, Schedule M, re-enacting an act of 
1861) the broad gênerai provision for ail Chemical compounds and 
salts does not appear. Many différent chemical compounds and 
salts, however, are provided for either speciflcally by name, or by in- 
clusion in gênerai classes, not as comprehensive as the "chemical 
compound" group. There is a provision making certain enumerated 
acétates dutiable, and among them the acétate of copper, and in the 
same act the free list includes "verdigris, or subacetate of copper." 
Hère is a plain distinction drawn by congress between the two sub- 
stances, — acétate and subacetate. The one which, although a va- 
riety of verdigris, is known to the trade as "pure or distilled verdi- 
gris," is assessed for duty; and the other, also a variety of verdigris, 
and known as "commercial verdigris," is put on the free list. The 
article thus put on the free list is the article which congress calls 
"verdigris," making the scope of that word entirely plain by eoup- 
ling it with the deflning phrase "or subacetate of copper." Under 
this act there could be no possible doubt how to classify the présent 
importation. It would pay duty as an acétate of copper, because, 
although recognized in commerce as one of the verdigris family, 
it was not the member of that family which congress had designated 
as duty free. 

In the tarîff act of 1883 there was a change of phraseology. Sev- 
eral of the minor classiflcations of varions chemical compounds dis- 
appeared from the duty schedules; among them, the provisions for 
acétates of ammonia, baryta, copper, iron, lead, etc. And for the 
first time in a tariff act we flnd the comprehensive phrase, "ail 
chemical compounds and salts, by whatever names, and not speciaily 
enumerated or provided for in this act." Manifestly, the acétate of 
copper, having lost its old classification, with acétates of baryta, 
iron, lead, etc., would go into this broad group, unless it were else- 
where speciaily provided for. Being a variety of verdigris, it would 
com.e within that classification, if congress had made it broad enough 
to cover ail varieties of verdigris. But congress seems to hâve been 
careful to restrict the privilège of free importation to the same 
variety of verdigris to which it had accorded it before. The para- 
graph of the free list in the act of 1883 reads: "635. Uranium, 
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oxide of, verdigris or subacetate of copper." The failure to strike 
out the qualifying description "subacetate of copper" is most sig- 
niflcant. While tbe tarifE of 1883 was in force, the treasury dé- 
partaient made a décision upon "distilled verdigris or acétate of 
copper," which is the same article in question hère, classifying it 
among the "chemical compounds and salts." Synopsis Treas. Dec. 
No. 8,593, Dec. 23, 1887. The contemporaneous interprétation of 
tariflE acts by executive ofiicers charged with the duty of acting 
under such statutes may be considered in construing such législa- 
tion ; and it may be presumed that congress had this décision of the 
treasury department in view when it passed the act of 1890. The 
pertinent paragraphs of that act hâve already been quoted. They 
are not materially différent from those in the act of 1883. It must 
be assumed then that congress, when carefully retaining the same 
phrase, "verdigris or subacetate of copper," which it had used in 
the two tariff acts immediately preceding the act of 1890, intended 
to give free entry only to the same article which had been accorded 
sucli privilège under those earlier acts. The décision of the cir- 
cuit court is reversed. 



FLAGLER r. KIDD et al. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 13, 1897.) 

1. Distilled Spikits— Réimportation — Tax. 

Distilled spirits withdrawn from bond under Eev. St. § 3330, which au- 
thorizes withdrawals for export witliout payment of the internai revenue 
tax, and forbids the relanding of the goods in the United States, cannot l)ç. re- 
Imported on payment of the original tax, pursuant to section 2500. 54 Fed. 
867, reversed. 
8. Review on Ekror — Bill op Exceptions— Pinding s or Faot. 

Where there ia no bill of exceptions in a case tried by the court, only the 
sufficiency of the facts found to support the iudgment can be considered on error. 
S. Samk — General Assignments — When Considered. 

The mie that assignments pointing out no particular error will not be re- 
viewed may be disregarded in case of plain error where the merits bave been 
fully considered below, and discussed in the brief of one of the parties. 

In Error to the Circuit Court of the United States for the North- 
ern District of New York. 

W. A. Poucher, U. S. Atty., for plaintiff in error. 
Haie, Bulkeley & Tennant, for défendants in error. 

Before WALLACE, LACOMBE, and SHEPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error to the circuit 
court for the Northern district of New York by the défendant in 
that court to review a judgment for the plaintifEs. The action was 
brought against the défendant, as collector of customs of the port 
of Suspension Bridge, to recover damages for the seizure and dé- 
tention by him of 65 puncheons of spirits, the property of the plain- 
tijBEa. The action was tiied before the court without a jury, a trial 
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by jury having been waived by the written stipulation of the par- 
ties; and in ordering a judgment for the plaintitïs the judge made 
and filed spécial flndings of fact. There is no bill of exceptions, 
consequently the review can only extend to the considération of the 
sufflciency of the flndings of fact to support the judgment. Insur- 
ance Co. T. Boon, 95 U. S. 117. The assignments of error are dé- 
tective, because they merely state that the judgment should liave 
been for the défendant instead of the plaintiffs, and that ueither 
the complaint nor the flndings state any good cause of action. They 
fail to point ont any "particular error asserted and intended to be 
urged," as is required by the rule. As was said by the court of 
appeals for the Seventh circuit (Grape Creek Coal Co. v. Parmers' 
Loan & Trust Co., 12 C. C. A. 350, 63 Fed. 891), "an assignment of 
errors cannot be good if it is necessary to look beyond its ternis 
to the brief for a spécifie statement of the question to be presented." 
See, also, Oswego Tp. v. Travelers' Ins. Co., 17 C. C. A. 77, 70 Fed. 
225; Doe v. Mining Co., 17 C. C. A. 190, 70 Fed. 455. We are very 
reluctant, in a case of respectable importance, to deny a review upou 
the merits of the controversy by a rigid adhérence to the rule. As 
the merits were fully presented in the court belovc, and considered in 
its opinion (54 Fed. 367), and are fully discussed upon the brief of the 
défendant in error, and as the enforcement of the rule is diseretionary 
with the court, and in case of plain error will be relaxed, we hâve 
concluded to disregard the objection. 

It appears by the flndings of fact that in July, 1884, the plaintiffs 
withdrew the spirits from a bonded warehouse at Des Moines, lowa, 
for export to Canada, without paying the internai revenue tax there- 
on, and complied with ail the requirements prescribed by the stat- 
utes and régulations in that behalf, intending to send them to New 
York City via Windsor, Canada, and pay the tax at New York City. 
When the spirits arrived at Windsor, they were taken out of tho 
cars in which they had been shipped, and plaçed in a warehouse un- 
der the charge of Canadian customs offlcers. They remained there 
from July 12 to August 16, 1884, and were then shipped by the plain- 
tiffs, in cars under the seal of the consul of the United States at 
Windsor, invoiced to the collector of the port at New York. When 
they arrived at Suspension Bridge, which was August 18, 1884, they 
were seized and detained by the défendant, acting under instruc- 
tions from the secretary of the treasury, upon the ground that they 
had been improperly withdrawn from the warehouse at Des îloines, 
and there had been no exportation of them. On October 28th they 
were released by the défendant, upon the giving of a bond by the 
plaintiffs for exportation, and payment of certain charges for sror- 
age, etc. The court found that the plaintiffs were at ail times ready 
and willing to pay the internai revenue tax upon the spirits, and 
that in conséquence of the seizure and détention they sustained 
damages in the sum of $2,526.97. Upon thèse facts the court de- 
cided as matters of law that the seizure and détention of the spirits 
were wrongful and unlawful, and that the plaintiffs were entitled to 
recover their damages. 
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It appears by the opinion of the judge of the circuit court that 
judgment was awai-ded to the plaintifEs upon the légal theory that 
the spirits had been withdrawn from the warehouse for exportation, 
and the plaintiffs were entitled to reimport them upon paying a 
duty equal to the original revenue tax under the provision of the 
act of congress of July 28, 1806, entitled "An act to protect the 
revenue and for other purposes," and reproduced in the Revised 
Statutes as section 2500, and which reads as f ollows : 

"Upon tbe réimportation of articles once exported of the growth, product or man- 
ufacture of the United States, upon which no internai revenue tax has been as- 
sessed or paid, or upon which such tax has been paid and refunded by allowance or 
drawback, there shall be levied, collected and paid a duty equal to the tax imposed 
by the internai revenue laws upon such articles." 

The provision for withdrawing distilled spirits from warehouse is 
section 3330 of the Revised Statutes, and reads as f ollows: 

"Distilled spirits may be withdrawn from distillery bonded warehouses, at the 
instance of the owner of the spirits, for exportation in the original casks, in quanti- 
1ics of not less than one thousand gallons, without the payment of tax under such 
régulations, and after making such entries and executing and filing with the coUector 
of the district from which the removal is to be made such bonds and bills of lading. 
and giring such other additional security as may be prescribed by the commissioner 
of internai revenue, with the approval of the secretary of the treasury; providert. 
that bonds given under this section shall be canceled under such régulations as the 
secretary of the treasury shall prescribe; and provided further, that the bonds rc- 
qnired to be given for the exportation of distilled spirits shall be canceled upon the 
présentation of satisfactory proof and certificates that said distilled spirits hâve been 
landed at the port of destination named in the bill of lading, or upon satisfactorj- 
proof that after shipment the same were lost at sea without fault or neglect of the 
owner or shipper thereof. * • * Every person who intentionally relands withir. 
the jurisdiction of the United States any distilled spirits which hâve been shipped foi- 
exportation under the provisions of this act * * * shall be fined * * ♦ and 
imprisoned * * *; and ail distilled spirits so relanded * • * shall be forfcited 
to the United States." 

The question in the case is whether thèse spirits were withdrawn 
for exportation within the meaning of section 3330. If they were 
not, it is immaterial that they may hâve been reimported. It is 
quite inadmissible to construe section 2500 as authorizing the reim- 
portation of spirits or any other articles upon which an internai 
revenue has not been paid by reason of a fraudulent or illégal éva- 
sion. It cannot be construed as intended to facilitate a fraud upon 
the revenue, which the act of which it is a paxt was enacted to 
protect. If the spirits were not withdrawn for exportation, they 
were lawfully seized by the défendant, becanse they were forfeited 
to the United States. 

ïhe statutes of congress, in force in 1884, are carefully devised to 
prevent the évasion of the taxes upon distilled spirits. The manu- 
facture is at ail times subject to the inspection of the offlcers of 
internai revenue. The spirits must be drawn off into receiving cis- 
terns at stated intervais, and on the third day after be drawn into 
casks aud removed directly to a bonded warehouse in charge of a 
government storekeeper. There they are to be stored until with- 
drawn. The tax must be paid within three years after the date 
of entry if they are not withdrawn, and, if they are withdrawn, must 
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be paid before theîr removal. Their removal from the warehouse 
otherwise than in compliance with law is made a criminal offense^ 
and forfelts them to the United States. They can oDaly be with- 
drawn without payment of tax when withdrawn for exportation pur- 
suant to the tenus of section 3330. 

The flndings of fact do not disclose whether or not the plaintiffs 
intended to unload the spirits at Windsor, and leave it wholly to 
inference whether they were unladen and stored there voluntarily, 
or because of the interposition of the Canadian customs officiais. 
But as the flndings state that the plaintiffs intended to remove them 
to New York, and pay the tax there, and as the only tax they could 
pay there was the duty which could be levied by the colleetor of 
that port under section 2500, it may be fairly inferred that the plain- 
tiffs intended to hâve them unladen at Windsor, and consigned thence 
to the collecter. In the view which we hâve reached, however, the 
fact is not material. 

Ordinarily, goods are exported when they are carried out of the 
uountry for the purpose of being transferred to a foreign situs. 
Goods en route from one place to another in the United States are 
not exported merely because, while in transit, in cars or vessels, 
they may be temporarily outside the boundaries, or within the 
boundaries of a foreign country. Oonversely, goods are imported 
when they are brought within the country with intent to land them 
hère. The intent characterizes the act, and détermines its légal com- 
plexion. U. S. v. Vowell, 5 Cranch, 368; The Mary, 1 G-all. 206, 
Ped. Cas. No. 9,183; The Boston, 1 Gall. 239, Fed. Cas. No. 1,670. 
In the absence of language in the statute indicating a contrary in- 
tention, it would be assumed that in section 3330 congress used the 
term "exportation" in the sensé thus attributed to it, and conse- 
quently it might well be urged that the section should be inter- 
preted as authorizing a withdrawal of spirits without payment of 
tax when it was the purpose of the owner to transfer them to a 
foreign country, and give them a temporary situs there, notwith- 
standing he may ail the time hâve intended to subsequently remove 
them back again to this country, and reimport them upon the pay- 
ment of a duty equal to the original revenue tax. But the statute 
itself denounces such an interprétation by making it criminal to 
"intentionally reland" within the jurisdiction of the United States 
distilled spirits which bave been shipped for exportation, and de- 
claring them forfeited to the United States. Articles can be re- 
landed without having been exported, but they cannot be reimported 
without being relanded ; and the term includes both the cases. The 
language, in effect, forbids the reimportation of spirits upon which 
the tax has not been paid when they hâve been withdrawn from 
warehouse, and does not rationally permit a less comprehensive im- 
port to be given to it. If the spirits hâve been shipped for exporta- 
tion, it matters not whether they hâve been actually exported or 
not. If they are intentionally relanded, the penalty is incurred. 
Unless this language is ignored, the statute cannot mean to permit 
the withdrawal of spirits for an exportation which is to be followed 
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by a réimportation. The provision may be designed to reacli a case 
where spirits might be warelioused, and before tlie expiration of 
tlie tliree years from entry witliin which the tax must be paid be 
withdrawn for exportation, and then reimported, thus obtaining an 
indefinite extension of tlie time of paying the tax. This part of the 
section is one of the stringent provisions calculated to enforce a 
strict compliance with ail the requirements of the law taxing dia- 
tilled spirits. We are unable to doubt that the spirits in contro- 
versy were properly seized by the défendant, and that the court be- 
low should hâve ordered judgment for the défendant. The judg- 
ment is reversed, with costs. 



UNITED STATES v. MATHEWS et al. 

(Circuit Court of Appeals, Second Circuit. February 1, 1897.) 

CcrsTOMS DuTiES— Classificatiox— Needle Cases. 

Coverings or cases made of silk, leather, or i)aper, and containing needles, 
such cases being ornamental articles, arrauged as permanent réceptacles for 
the needles, are dutiable under the tariff aet of 1890, according to their com- 
ponent material of chief value, as manufactures of silk, leather, or paper, and 
are not entitled to free entry, as usual coverings of the needles, under section 
19 of the act of June 10, 1890. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Henry C. Platt, Asst. U. S. Dist. Atty. 
Everet Brown, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges; 

SHIPMAÎJ, Circuit Judge. In the year 1891, the flrm of Mathews, 
Blum & Vaughan imported into the port of New York sundry in- 
voices of articles which they styled coverings or cases containing 
needles. Thèse cases were made either of silk or of leather or of 
paper, but were not like the well-known folded paper covers in 
which needles are wrapped. The collecter assessed the cases as 
entire articles, according to their component material of chief value, 
either as manufactures of paper, under paragraph 425, or manufac- 
tures of leather, under paragraph 461, or manufactures of silk, under 
paragraph 414, of the act of October 1, 1890. The importers protest- 
ed against this assessment, upon the ground that needles are frœ 
under paragraph G56 of the tariff act of 1890, and that the cases 
were usual coverings of the needles, and therefore, under section 19 
of the act of June 10, 1890, were also free of duty. The action of 
the collecter was affirmed by the board of gênerai appraisers, who 
found that needle cases of this gênerai character are spécifie articles 
of merchandise, and, althougli they are used for holding needles 
imported in them, they are uot usual coverings, but are articles 
designed for use otherwise than in the bonà flde transportation of 
needles in the United States. The board also found, upon a similar 
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protest, which, in their opinion, related to the same substantial facts 
as those in this appeal, that the cases "are arrangea as permanent, 
conyenient, and ornamental réceptacles for the needles which they 
contain, and that they are, with their contents, invoiced and im- 
ported as an entirety, and designed to be sold as 'furnished needie 
cases.' " In the présent case the books were not invoiced as entlre- 
ties. The circuit court reversed the décision of the board of gên- 
erai appraisers, upon the ground that the cases were usual and ordi- 
nary coverings. 

We concur in the finding of facts of the board, and think that 
while the cases cover needles, and while the articles are extensivelv 
imported, the books are more than coverings, and are not designed 
to be used in the ordinary transportation of needles. They are orna- 
mental articles, designed to be sold and used as such, and are prop- 
erly described as furnîshed needie cases. A description of them 
as coverings for needles conveys an inadéquate idea of the mar- 
chandise. The facts in the case are substantially différent from 
those in Magone v. Eosenstein, 142 U. S. 604, 12 Sup. Ct. -".01. or 
in U. S. V. Leggett, 26 U. S. App. 531, 13 C. C. A. 448, and 66 Fed. 300. 
The décision of the circuit court is reversed. 



CARTER MACH. CO. v. HANES et al. 

(Circuit Court of Appeals, Fourtli Circuit. February 2, 1897.) 

No. 175. 

1. Patents — Combin'Ation Claims— Separate Eléments. 

Wlien a patent is for a combination only, none of the separate éléments of 
whicli it is composed are included witiiin tbe monopoly. 

2. Same— INFRINGEMENT. 

Tliere is no infringement of a patent which claims mechanical powers in 
combination, unless ail the parts hâve been substantially used. 

3. Same— Tobacco Flavoriso Machine. 

The King patent, No. 494,960, for a tobacco flavoring machine, consisting 
of the combination of a rotary flaring drum, a feed hopper emptying into the 
smaller end of the drum, aUd a spraying device located within the drum, eon- 
strued, and hcld not infringed. 

Appeai from the Circuit Court of the United States for the West- 
ern District of North Carolina. 

This was a suit in equity by the Carter Machine Company against 
Pleasant H. Hanes and John W. Hanes, trading under the firm name 
and style of P. H. Hanes & Co., for alleged infringement of a patent 
for a tobacco flavoring machine. The circuit court dismissed the 
bill, and the complainant has appealed. 

W. D. Baldwin, for appellant. 

W. W. Fuller and Clément Manly (Watson & Burton, on the brief), 
for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, Dis- 
trict Judge. 
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SIMONTON, Circuit Judge. This case cornes up by appeal from 
a decree of the circuit court of the United States for th.e Western 
district of Nortli Carolina. Tlie complainant below filed a bill in 
equity against the défendant, alleging an infringement of its patent. 
The circuit court dismissed the bill, and the complainant appealed 
to this court. 

The appellant holds, by assignaient, patent No. 494,960, granted 
to James M. King, April 4, 1893, and assigned to the appellant April 
10, 1893. The patent is for a tobacco flavoring machine. The 
flrst claim, and the only one in suit, is "the combination, in a tobacco 
flavoring machine, of a rotary flaring drum, prorided with driving 
mechanism, a feed hopper emptying into the smaller end of the 
drum, and a spraying device located within the drum, whereby the 
tobacco is sprayed and leaVes separated as they pass throoigh the 
drum, substantially as described." Mechanical devices for apply- 
ing a flavoring liquid to tobacco were well known before the date 
of this patent. The patent of Smith & Messenger (No. 172,666, Jan- 
uary 25, 1876) shows a flavoring machine, consisting of an inclined 
cylindrical rotating drum, through which tobacco passes, and in its 
passage is sprayed by a spraying device located outside of the drum 
at its lower end. Smith & Messenger improved on this by patent 
No. 187,187. Thèse hâve expired. C. F. Bjick also had a patent 
(No. 195,578, October 9, 1877) for spraying tobacco leaves. His de- 
vice has an inclined cylindrical drum, through which the leaves of 
tobacco pass, and in their passage are sprayed from a spraying noz- 
zle at the upper end of the drum. go King was not a pioneer in 
seeking and obtaining this resuit by means of a revolving cylinder 
and a spraying device. 

His claim is for the combination in a tobacco flavoring machine of 
three parts, — a hopper, a flaring drum, and a spraying device within 
the drum. His claim, then, is for an entirety. He cannot aban- 
don a part, and claim the rest. He must stand by his claim as he 
has made it. If more or less than the whole of his ingrédients are 
used by another, such party is not an infringer, because he has not 
used the invention or discovery patented. Shumacher v. Cornell, 
96 U, S. 549. When a patent is for a combination only, none of the 
separate éléments of which the combination is composed are in- 
cluded in the monopoly. Rowell v. Lindsay, 113 U. S. 101, 5 Sup. 
et. 507. Or, as expressed by Mr. Justice Bradley in The Corn- 
Planter Patent (Brown v. Guild), 23 Wall. 181: 

"When a patentée, after describing a machine, claims as his invention a cer- 
tain combination of éléments, or a certain device or part of the machine, this is an 
implied déclaration, as conclusive, so far as that patent is concerned, as if it were 
expressed, that the spécifie combination or thing claimed is the only part which 
the patentée regards as new." 

See, also, Voss v. Pîsher, 113 U. S. 213, 5 Sup. Ct. 511. 

The parts of the combination claimed by the patentée are not new. 
The hopper has long been well known, and numerous patents are 
cited in the answer, showing its fréquent use before the date of this 
patent. Indeed, the concise and clear définition given of this term 
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by the expert of the appellant to the court below establisbes tbis. 
"A hopper is a mechanical device which, in the progress of tbe axts, 
wasresorted to to take tbe place of the bands for tbe purpose of feed- 
ing or conducting a substance from one position to another." So; 
also, the flaring drum was not unknown to tbe art before tbe date of 
tbis patent, and it is frequently spoken of as tbe équivalent of au 
inclined cylinder. In tbe patent of Justus (No. 317,461, May 5, 1885) 
is sboTvn a conical drum, and in bis spécification be says: "Tbe 
conduit, B, instead of being made flaring or conical, may be in tbe 
form of a true cylinder." So Coker's patent (No. 249,009, November 
1, 1881) shows a conical drum, and tbe patentée says, in bis applica- 
tion: "Tbe drying cylinders are arranged in an inclined position, so 
that tbe grain will gradually work its way from tbe upper to tbe 
lower ends of said cylinders, or tbe samé tbing can be accomplisbed 
by making the cylinders conical." So in Ooleman's patent (No. 111,- 
612, Pebruary 7, 1871) a conical drum is used. "It consists," says 
tbe patentée, "of a large, bollow, revolving vessel, whicb may be 
cylindrical in sbape, or it may be slightly tapered, so as to be some- 
what smaller at one end tban tbe otber." Hegoeson: "The vessel, 
C, is either cylindrical, or it may form a bollow frustrum of a cône, 
in whicb case the necessary inclination will be given to tbe bottom 
witbout inclining tbe axis on which it revolves." Also, as bas been 
seen, a spraying device, for spraying leaf tobacco within a revolving 
cylinder, was used both in tbe Smith & Messenger patents and in 
that of Bjick. So tbe spraying of leaf tobacco, being well known, 
the use of tbe hopper being gênerai, the utilization of tbe inclined 
cylinder or its équivalent, the conical or ilaring tube, baving been 
discovered, and a mode of spraying from a tube being also known, 
the appeUant can rely only on tbe combination of the patent, and it 
must stand by the daim of tbe patentée as be made it. 

Tbe machine of the défendant, whicb is charged with tbe infringe- 
ment of tbis patent, was originally constructed under tbe direction 
of John 0. Frost. It bas tbe flaring tube, and a spraying device 
at the lower end of tbe tube, outside of it. It differs witb the ma- 
chine of appellant in the hopper. The hopper, in the patent, is at- 
tached to tbe rear or smaller end of the drum. Tbe hopper is sup- 
ported between uprigbts, on bars, and at its inner lower end is a 
spout. In tbe lower end of the hopper is a feed roller, mounted 
on a shaft, whicb is moved by a belt passing over belt pulleys. In 
opération, tbe feed roller (whicb begins to rotate as soon as tbe ma- 
chine is put in action) carries tbe supply of tobacco in tbe hopper 
out tbrough tbe spout at the lower end of the hopper into the rotary 
flaring drum. The machine used by the défendant lias no hopper 
like tbis, and no device by whicb tbe leaves of tobacco are put into 
any réceptacle, and are fed into tbe drum by the action of the ma- 
cbinery. It bas an opening at tbe back of tbe drum, witb a sort of 
shute, and tbrough tbis hole tbe tobacco is fed by hand into the 
drum. Tbis, clearly, is not a mechanical device, resorted to to take 
tbe place of the bands, for tbe purpose of feeding or conducting a 
substance from one position to another, So, in tbis important feat- 
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ure of the combination, the machine of the défendant is lacking. 
"There is no infringement of a patent which. claims mechanical poiv- 
ers in combination, unless ail the parts hâve been substantially 
used." Eames v. G-odfrey, 1 Wall. 78. A combination of the me- 
chanical parts of an entlre machine is not infringement, except by 
the use of the entire combination. Brown v. Guild (quoted as "The 
Corn-Planter Patent") 23 Wall. 181. 

Again, the claim of the patentée places his spraying machine with- 
in the drum. That of the défendant is without the drum. Is this 
an essential part of the machine of the appellant? The application 
of the patentée for his patent met with fréquent disallowance and 
rejection by the commissioner, and in every instance of rejection the 
location of the spraying device was not fixed. The claim which 
ânally passed was that which located the spraying device within 
the drum. Indeed, the patents of Smith & Messenger and of Bjick 
ail had spraying devices for the same purpose, but outside of the 
drum. The expert for the défendant thus clearly contrasts thèse 
spraying devices of appellant and of the défendant: 

"In the King patent the spraying device is due to the présence of the valve, Q, 
which acts as a dash plate or spray dise, against which the streams of liquid is- 
Buing from the nozzle impinge. If this construction is properly proportioued, the 
liquid will issue from the spraying device as a sheet of spray, of approximately 
fan shape, in a substantially downward and nearly vertical direction. The etfect 
will be to form a sheet of spray, extending in a substantially vertical direction, in 
very much the same manner, as every one bas noticed to resuit from placing his 
finger immediately contiguous to the mouth of an ordinary water-supply faucet 
or spicket. Every one who has used a garden hose knows how to send the water 
out in the form of a spray by placing his finger properly over the nozzle. And 
in King's construction the flap valve, Q, fulfiUs the same purpose as a porson's 
finger in using a garden hose. Since the construction of King's spraying device 
résulta in a downwardly flowing sheet of spray, it foUows that his spraying de- 
vice must be located inside of the drum, in order that the spray raay come in con- 
tact with the tobacco passing through the drum. If we regard the interior of the 
drum as being divided by a vertical plane, cutting the drum longitudinally through 
its axis of rotation, and then view the drum while in opération, it will be seen 
that substantially ail of the tobacco leaves are located in the right-hand half or 
section of the drum, and that the left-hand section is empty of leaves, with au oc- 
casional exception. This location of the leaves, during the practical opération of the 
machine, at the right-hand side of the drum, has been taken advantage of in lo- 
cating and constructing defendant's spraying device. The spraying device is lo- 
cated at the left-hand side of the drum, about half way between its extrême top 
and bottom, so that it is adjacent to the descending wall of the drum and its side 
which contains no tobacco leaves. The spraying nozzle is so constructed that the 
liquid émerges from it in a substantially horizontal direction, in a fan-shaped 
sheet of spray. The direction of this sheet of spray is such that, if the drum 
shonld be empty, the spray would fall upon the lower portion of the rising side 
of the drum, in a belt extending ail the way from the junction of the perforated 
and imperforated sections of the drum to the discharge mouth of the drum. Con- 
sequently, when the drum is in opération, a sheet of spray shoots across the emp- 
ty side of the drum, and comes in contact with the tobacco leaves as they fall 
downwardly through the drum, during the entire travel of the leaves through the 
imperforated section of the drum. The conséquence is that each leaf, since it rises 
and falls a number of times during passage through the drum, frequently falls 
through the spray, so that every exposed portion of the leaf is uniformly and 
fuUy sprayed." 

Frost, whose invention is used by défendant, after he had made 
application for a patent, conceded priority of invention to King, 
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under whom appellant claims. Before that tîme, however, he had 
made and sold one of his machines to défendant. This was bumed 
in May, 1893. The one now in use by them was built after that 
date. Be this as it may, défendants were not parties to the conces- 
sion, the motive and considération for which are not disclosed, nor 
are they or the court estopped from considertng the two inventions 
on their merits. The most that can be said of Frost's action is that 
it must be considered with the other évidence in the cause. 

We see no error in the conclusion, reached by the circuit court, 
that the appellees do not infringe the patent of lie appellants. The 
decree of the circuit court is affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. April 28, 1896.) 

No. 407. 

X. PjiTBNTg— Invention — Stonb Bkeakers. 

The following i>atentB for Improvement in stone-breaklng machines are rold, 
for want of invention, as to the claims specified, namely, the Rask patent. 
No. 110,397, claim 1; the Raymond patent, No. 237,320, claim 1; the Gates 
patent, No. 272,233, claims 1, 2, and 8. Iron Works t.' Fraser, 14 Sup. Ot. 
883, 153 U. S. 332, followed and applied. 
8. Same — Infmngement. 

The Brown patent, No. 201,646, hèld not Infringed as to claims 1, 2, and 3. 

ft. BAMR— COMBINATIOX OF OLD PaRTS. 

The Gates patent, No. 243,545, is void, because of anticipation and prior use, 
as to claims 3 and 4, which are for combinations of various well-known parts 
ot a stonebreaker, with a loose collar around the shaft and below the dia- 
phragm, to protect the machine from dust and small particles. Iron Works 
T. Fraser, 14 Sup. Ct. 883, 153 U. S. S32, followed. 
t. Bame— Antioipatio>j — Priob Use. 

The Gates patent, No. 250,656, for improvement In stone-breaking ma- 
chines, consisting in combinations of a shaft, a bearing for the shaft, a hard- 
metal plate in the lower end of the shaft, an adjustable sliding step block, and 
an oil step box, is void, especiaily as to claims 2, 3, and 4, because of anticipa- 
tion and prior use. Iron Works t. Fraser, 14 Sup. Ot. 883, 153 U. S. 832, 
followed. 

6. Bame— Combinations. 

The Gates patent. No. 259,681, for a "journal bearing for stone and ore 
crushers," is void, as to claim 1, as being for a combination of old parts with- 
out attaining any decidedly new and useful results. 
S. Same — Noveltt. 

The Gates patent, No. 265,957, for an improvement in stone breakers, con- 
sisting in an inclined diaphragm chute, separate from the case of the machine, 
and having a removable linlng to secure durability, is void for want of patenta- 
ble novelty. 

7. Bame — Patentab^b Impbovements — Mrchanicai, Skill. 

One who employs mère mechanical skill in the improvement of détails is not 
entitled to patents therefor, although, by the application of such skill, to- 
gether with diligence, pertinacity, and money, he makes a success of a ma- 
chine which before was a failure. 

AppeaJ from the Circuit Court of the United States for the North.- 
em District oi Alabama. 
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TMs was a suit in equity by the Gates Iron Works against the 
Birmingham Cément Manufacturing Company and otliers for al- 
leged infringement of 10 patents relating to improvements in stone 
breakers. There was a decree in the circuit court for complainant 
upon 8 of thèse patents, and défendants appeal. 

L. L. Bond, for appellants. 
Louis L. Ooburn, for appellee. 

Before PARDEE and McCOKMICK, Circuit Judges, and BOAE- 
MAN, District Judge. 

PARDEE, Circuit Judge. This is a suit commeneed in the circuit 
court August 11, 1887, for the infringement of several letters patent 
of the United States on certain improvements in stone-breaking 
machines, and is brought by the Gates Iron Works to recover the 
gains and profits realized by using the alleged infringing machine, 
as well as damages sustained by the complainant. The bill de- 
clared on 10 several patents, to wit: No. 110,397, December 20, 
1870, to J. H. Rusk; No. 201,646, March 26, 1878, to C. M. Brown; 
No. 237,320, February 1, 1881, to G. & A. Raymond; No. 243,545, 
June 28, 1881, to P. W. Gates; No. 250,656, December 13, 1881, to 
P. W. Gates; No. 259,681, June 20, 1882, to P. W. Gates; No. 265,957, 
October 17, 1882, to P. W. Gates; No. 272,233, February 13, 1883, to 
P. W. Gates; No. 246,608, September 6, 1881, to P. W. Gates; No. 
305,172, September 6, 1881, to P. W. Gates. The title of the Gates 
Iron Works to the above-mentioned patents is net disputed, nor is 
it disputed in this court that, if the said patents are valid, the ap- 
pellants' machine substantially infringes some, if not ail, of the 
above-mentiôned patents. The cause was heard in the circuit court, 
and a decree was rendered October 4, 1889, sustaining the first eight 
above-mentioned patents, as valid, and holding that the appellants 
infringed some one or ail of the several claims contained in each 
patent. No reasons were given by the trial judge for his several 
findings in the case, and we are therefore compelled to examine the 
record without any assistance from the trial judge, save what is to 
be found in his ultimate findings of law and fact, the correctness 
of which is the matter in dispute. By appropriate assignments of 
error, the appellants question each finding as to each patent, and 
the claim thereunder, and also the gênerai finding in the whole case. 

When the suit was decided by the circuit court a suit was pending 
in the Seventh circuit against the makers of appellants' machine, 
in which suit was involved five of the patents included in the présent 
oontroversy, with others not herein involved. In that suit the bill 
was dismissed in the circuit court for want of equity. See 42 Ped. 
49. An appeal was taken to the United States suprême court, which 
court afiQrmed the décision of the circuit court. Iron Works v. Fras- 
er, 153 U. S. 332, 14 Sup. Ct. 883. The opinion in the case deals 
with five of the patents involved herein, and, so far as it is ap- 
plicable to the présent oontroversy, is controlling. 

In the case at bar the first and second of the errors assigned re^ 
late to the Rusk patent, No. 110,397, which was for an improvement 
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in grinding mills, in regard to which the court belo-w found that 
the appellants infringed the flrst claim, which is as follows: 

"The combination, substantially as described, of soft-metal pins or pings, c, 
with a driving gear of a grinding mill." 

The third and fourth assignments of error question the court's 
flnding in regard to the Eaymond patent, No. 237,320, for grinding 
wheels, holding the said patent valid, and that the appellants in- 
fringed the first claim of said patent, to wit: 

"The combination of the shafts, the safety pin, and the reducing devicea pro- 
vided with the exposed hub to co-operate with the pin, such parts being con- 
structed substantially as described, to permit the instantaneous removal and re- 
placement of the pin." 

The fifth and sixth assignments of error are that the court erred 
in holding the third claim of the patent No. 272,233, to P. W. Gates, 
to be, in its relation to the prior art, a valid claim, and that the 
court erred in flnding that the devices of the défendants' machine 
infringed the third claim of said patent. 

The third claim of said patent is as follows: 

"The combination of the leverage break pin, G, hub, E, hub, F, fastening screw, 
g, main shaft, B, driving pulley, 0, bevel gear wheel, H, I, and crusher shaft, K, 
substantially as and for the purposes described." 

It is to be noticed that thèse claims are for combinations wherein 
a safety pin cuts the important flgure, and that the safety pins men- 
tioned in the Rusk patent are made of soft métal, in the Raymond 
patent of wood, and in the Gates patent is a so-called "long-leyerage 
break pin of any suitable material." In regard to this last, the pat- 
entée says : 

"I do not claim a safety break pin applied to the fly wheel of machinery, as 
this would not instantly stop the machine, neither do 1 claim a short break pin 
applied to the driving pulley of grinding and other machines; that is, a break pin 
with its entire body or length supported and requiring a sheering action to eut 
it in two. Neither do I claim, broadly, a break pin which is accessible without 
moving the wheels. Neither do I claim the loose collar specifically as my inven- 
tion, but what I daim as my invention is • * • the combination of the lever- 
age break pin. G," etc. 

In Iron Works v. Fraser, supra, the court discusses the question 
of the application of safety pins to prevent the breaking or over- 
straining of machinery, and holds in regard thereto that "the use 
of safety pins for saving machinery from the strain of a sudden jar 
does not involve patentable invention." If this be the case, it is 
difflcult to see how any one of the combinations in the three patents 
above referred to, in each of which the safety pin is the main figure, 
and is combined with old devices, can be valid, even if it be conceded 
that the appellants' machine oontains the features of ail. In this 
view of the case, it is not necessary to consider the seventh assign- 
ment of error, which is that the court erred in finding or holding that 
the single break pin device of the defendant's machine infringed 
three separate patents, to wit, Nos. 110,397, 237,320, and 272,233. 

The eighth, ninth, and tenth assignments of error complain of the 
court's finding as to the flrst, third, and fourth claims under the 
Brown patent. No. 201,64(5. With regard to thèse assignments, it is 
substantially admitted that the décision of the suprême court in the 
case of Iron Works v. Fraser, supra, disposes of claims 3 and 4 under 



BIRMINGHAM CEMEKT MANUFACTUEING CO. V. GATES IKON WORKS. 353 

said patent adversely to the appellee's claims as to infringement in 
tMs case, and the only contention made in regard to this patent 
at this time is that the flrst claim of said patent is valid, and that 
the appellants infringe in respect thereof. The appellants contend 
that the first daim of said patent, which is for "the combination 
of the gyrating spindle, B, B, and conical brealting head, C, C, with 
the exterior breaking surface, L, L, the sliding socket bearing, e, e, 
the eccentric bearing at the bottom of the spindle, B, B% and the 
adjusting screws, s, as substantially described," is net in the case, 
because there is no évidence with regard to the same in the ap- 
pellee's main case, and none at ail in the record, except the évidence 
of Melvûle E. Dayton, called in rebuttal ; and, besides, that the ap- 
pellants* machine, as shovirn by themselves and also by the appellee, 
does not hâve in it the spindle, B, B*, nnless the taper spindle is the 
fuU équivalent of the Brown spindle, which is of the bail and socket 
form, nor does it hâve a sliding bearing at the bottom end of the 
spindle or the adjusting screw. We agrée with the appellants in 
both contentions. 

The eleventh and twelfth assignments of error are to the effect 
that the court erred in sustaining the validity of the Gates patent, 
No. 243,.545, and in holding that the appellants' machine infringed 
the third and fourth claims of said patent The third and fourth 
claims are for combinations of varions well-known parts of a stone 
or rock breaker, with a loose collar around the shaft and below the 
diaphragm, so as to protect the operating machinery from dust and 
small particles. In regard to this patent, which was involved in 
the case of Iron Works v. Fraser, supra, the suprême court held that 
the machine, as a whole, ia a reproduction of the main features con- 
tained in the Brown and Rutter machines, although exhibiting some 
changes and improvements in détails; and, further, that the claim 
in this patent of a novel application of a loose collar around the 
eccentrically gyrating shaft to prevent dirt getting into the bearing 
was anticipated in the Brown machine, as changed in 1878, by a 
circular washer or collar upon the top of the sleeve that surrounded 
the breaking head, which fitted around the shaft, the object being 
to keep the dust from the machinery below; and, further, that sev- 
eral of the features claimed in Gates' patent, including the loose, 
adjustable collar, were illustrated in the reformed Brown machines 
actually in public use more than two years before Gates applied for 
his patents. With regard to this two-years prior use of the impor- 
tant features contained in the third and fourth claims of the patent 
under considération, it is admitted that the same proofs are before 
this court that were before the suprême court, and the main con- 
tention is that in regard to the matter the suprême court came to 
an incorrect conclusion as to the fact of full two years' prior use. 
An examination of the opinion of Iron Works v. Fraser, supra, shows 
that the conflicting évidence was fully considered by the suprême 
court, and we do not deem it necessary or profitable to réexamine 
the matter. 

The thirteenth, fourteenth, and flfteenth assignments of error at- 
tack the flnding of the court below in sustaining the validity of 
78 F.— 23 
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Gates' patent No. 250,656, and in holding tlie second, third, and 
fourth daims of said patent were not anticipated by the prior art, 
and in holding that the défendants' machine infringed the second, 
third, and fourth claims of said patent. In Iron Worlis v. Fraser, 
supra, the suprême court, in oonsidering this same patent, held as 
follows : 

"The alleged invention in Gates' patent, No. 4, is for a combination of old 
features, to wit, a shaft, a bearing for the shaft, a hard-metal plate in tlie lower 
end of tlie shaft, an adjustable, sliding step bloclî, and an oil step box. Ail the 
éléments of this combination were shown to be présent in the Brown machine, 
as made and sold more than two years before Gates applied for this patent, ex- 
cept the hard-metal plate at the end of the shaft. But the use of hard or steel 
wearing plates was shown to be old, and several letters patent, viz. C. M. Savoye, 
an English patent, 1831; T. Varney, No. 63,675, issued April 9, 1867; Païen & 
Avery, No. 111,239, issued January 24, 1871, — and several others, were put in 
évidence by the défendants, and exhibited the feature of a hard-metal wearing 
plate at the end of the w^orking shaft," 

Counsel for the appellee concèdes that this language of the su- 
prême court is sufQciently comprehensive to cover the points at issue, 
so far as this Gates patent is conoerned ; contending, however, that 
the suprême court overlooked the main features of this patent. 

The sixteenth and seventeenth assignments of error relate to the 
flading of the court as to the ralidity of the Gates patent, No. 259,- 
681, entitled, "Journal bearing for stone and ore crushers," and are 
to the effect that the court erred in flnding tliat the patent disclosed 
a patentable subject-matter in respect to the first claim thereof, and 
in holding that the said first claim was not anticipated in and by 
the prior art. The record shows that the first claim of the patent, 
and the only one in controTersy, is "for a gyrating crusher shaft, 
having the tapering journal, C, in combination with a journal bear- 
ing, whereby only a portion of said tapering journal stands parallel 
and in contact with the vertical surface of said bearing during the 
gyration of the shaft, substantially as described." The "whereby" 
part of the said claim, added for the purpose of speciflcally deflning 
the claim and showing the opération of the journal in connection 
with the bearing, does not add anything to the claim, which must 
be taken and considered as for "a gyrating crusher shaft, having 
the tapering journal, C, in combination with a journal bearing." 
The file record of this patent shows that Gates, the patentée, orig- 
inally made a claim "for a gyrating shaft with a tapering journal, C, 
substantially as and for the purpose described," and that this was 
rejected on an old patent to Walters, No. 24,268, May 31, 1859. 
After this rejection the application was amended several times, and 
resulted in erasure of ail the original claims, and the insertion of a 
claim as above recited. In his original spécification, Gates says: 
"The invention which I hâve made is a revolving, gyrating crusher 
shaft, 0, having a journal, c, of taper form at its upper end; that is, 
shaped from its base, c^, to its top, c^, to correspond to a truncated 
cône, as shown." This claim of invention, which was for a certain 
shaft, was subsequently amended so as to be for a combination, and 
to read as follows: "The invention which I hâve made is the com- 
bination with a journal bearing, of suitable form, of a gyrating 
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crusher shaft," etc. From this it appears that not only was thé orig- 
inal c'iaim for the sliaft itself abandoned, but the description of the 
invention was chauged to that of a combination of a shaft to a suit- 
able bearing box. The spécification, as flnally perfected, substan- 
tially shows that the patentée admits the machine to be an old one, 
for he says, "In the accompaiiying drawings, my invention is shown 
applied to a stone breaker in common use, * * *" and, after 
describing the several parts, continuing, says that they "are of ordi- 
nary construction, and operate in the usual manner, and require no 
further description. Any other form of combination and arrange- 
ment of thèse well-known parts may be adapted in connection with 
my invention, so long as the same produce a revolving, gyratory mo- 
tion of the conical crusher head." In relation to thèse statements, 
eounsel for the appellants well says: 

"From the statements just quoted, it will aiso be apparent that anything 
brought from the same or other arts into thèse old machines is simply a matter 
of transference from one machine to another, and brings them within the doc- 
trine of analogous use. Every shaft to which movement is to be imparted must 
necessarily hâve a bearing box. So that the combination of a shaft with its sup- 
porting or holding bearing box is old, and is to be found in every machine erer 
built which had a shaft in its structure. The combination claimed résolves itself 
down, therefore, simply to the words 'tapering journal combined with a suitable 
bearing box.' AU bearing boxes are adapted to their shafts, so that, the form of 
either being given, that of the other necessarily follows: A shaft and its bearing 
or journal box are always inséparable companions, so that a claim for combining 
them is absurd on its face." 

The claim under considération being, as flnally amended in the 
patent ofSce, "for a combination," it would seem clear that we may 
hold that the devices entering into such combination are old, and 
common property. In The Corn-Planter Patent, 23 WalL 181, 224, 
it is said : 

"Where a patentée, after describing a machine, claims as his invention a cer- 
tain combination of éléments, or a certain dévice, or part of the machine, this 
is an implied déclaration — as conclusive, so far as that patent is concerned, as if 
it were expressed — that the spécifie combination or thing claimed is the only part 
which the patentée regards as new. True, he or some other person may hâve 
a distinct patent for the portions not covered by this, but that will speak for 
itself, So far as the patent in question is concerned, the remainlng parts are old, 
or common, and public." See Miller v. Brass Co,, 1(M U. S, 352. 

An examination of the record as to the prior art shows, beyond 
implied admission, that ail of the component parts of the combina- 
tion claimed in the patent are old, and a référence to the Klinker- 
man patent of 1864, the Pearce patent of 1866, the Varney patent 
of 1867, and the Wheeler patent of 1868, ail found in the record, is 
ail that is necessary to détermine the fact. Our examination of the 
record in this case does not convince us that by the combination 
claimed in the patent any decidedly new and useful résulta are at- 
tained. It is probable, however, that a gj'rating crusher shaft, hav- 
ing a tapering journal in combination with a suitable journal bear- 
ing, as compared with a gyrating crusher shaft having a bail and 
socket bearing, will save expense, and, to some extent, give better 
results; but it still appears to be a change only in form, the substitu- 
tion of équivalents doing the same thing in the same way by sub- 
stantially the same means. According to Smith v. Nichols, 21 Wall. 
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119, such improvement is not such invention as will sustain a patent. 
The eighteenth, nineteenth, and twentieth assignments of error 
complain tliat the court below found that the Gates patent, No. 
265,957, was not void upon its face, that it disclosed a patentable 
subject-matter, that the second claim of said patent was not antici- 
pated in and by the prior art, and that the défendants' machine in- 
fringed the second daim of said patent. In his application, which 
is for a patent on a new and useful improvement on stone brealiers 
and ciTushers, Mr. Gates says: 

"My inyention relates— First, to an improved, removable, inclined diaphragm 
chute, applied transversely in the outer framing or case of the crusher at a point 
between the crusher head and its concave, and the gearing and step box of the 
gyrating shaft carrying the crusher head; second, to a meaas whereby the dia- 
phragm chute may be constructed partly of common cast iron, and partly of hard, 
white or chilled iron, or steel, and thus a durable wearing surface be secured at 
moderate cost; this part of my improvement being applicable to the diaphragm 
chute, whether it is made separate from the outer framing or case, or is cast 
intégral with said framing or case of the machine. In the P. W. Gates patented 
stone breakers or crushers, as heretofore constructed, it has been found incon- 
vénient, in some instances, to grind off the bearing upon which the loose dust- 
excluding collar rests, on account of the inclined diaphragm chute being formed 
by casting it intégral vrith the cylindrical case or framing of the machine; and 
it has also been found that the diaphragm chute wears away on its upper side 
.to such an extent as to render reneviral thereof necessary, or, what is more ex- 
pensive, to substitute a new casting, with chute in it, for the one with wornout 
diaphragm. To overcome thèse difficulties is the ohject of my invention, and I 
effect the same by the means shown in the accompanying drawings." 

Further on in the spécifications we find this statement : 

"To render the diaphragm chute durable, and its entire removal unnecessary, 
except when breakage occurs, I, in some cases, construct the diaphragm proper, 
F, with a removable hard or chilled métal or steel upper surface portion, m, 
which corresponds in form with the diaphragm chute proper, except that a flange, 
g, on this portion, m, may be omitted around the passage through which the 
Bhaft, B, passes." 

To explain thèse quotations, Fig. 1 accompanying the application 
is hère given: 
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The second claim of the patent is as follows: 

"The inclined diapbragm chute, formed of a base portion, F, and a removable 
wearing portion, m, substantially as and for the purpose described." 

Counsel for the appellants contends with. great force that the pat- 
ent is not only void for uncertaînty, but also because, according to 
the spécifications, the claimed invention of a removable wearing por- 
tion or lining, which gives what life the patent may hâve, may or 
may not be applied, according to the judgment of either maker or 
user. We do not flnd it necessary to consider thèse phases of the 
case, because we flnd the patent void for want of novelty. As we un- 
derstand the spécifications and claims, the patent is intended to 
cover the casting of the inclined diaphragm chute separate from the 
case of the machine, and to give the inclined diaphragm chute a re- 
movable covering or lining to secure durability in that part of the 
machine. It certainly cannot be novel, so far as a machine made of 
iron is concerned, to cast it in two parts, and coverings or linings to 
préserve the wearing of machines are as old as any application of 
skill for the protection of machinery; and certainly the alleged in- 
ventor cannot take anything for a supposed discovery for casting 
the wearing portion of a machine out of hard or chilled iron, as 
against a préviens composition for the same parts of soft iron. 

In dealing with the flfth and sixth assignments of eiTor, we con- 
sidered the Gates patent, No. 272,233, in relation to the third claim 
thereof, for a combination of a leverage break pin with other parts 
of a stone-breaking machine; and we now hâve to consider the 
twenty-first and twenty-second assignments of error, which com- 
plain of the flnding of the circuit court in respect to the validity and 
infringement of the first and second claims of said patent No. 272,- 
233. An inspection of the file wrapper and contents of this patent 
will be instructive to the amateur inventor, for it will show that the 
applicant for this patent started in the patent offlce with a descrip- 
tion of a coupling pin in connection with a shaft and driving wheel 
of a stone crusher, and a short description of a dust collar, — the 
invention of which he disclaimed, — and claiming only the combina- 
tion of a coupling pin with the shaft and a wheel loose upon said 
shaft. He eventually obtained, after many amendments and référ- 
ences, — several at the suggestion of the patent officiais, — a full- 
fledged patent for combinations, in varions ways, of nearly ail the 
well-known parts of a stone-crushing machine. The first and second 
claims of this patent, as perfected, are: 

"(1) The combination with the concave, M, the crusher head, k2, the crusher 
shaft, K, and suitable mechanism for operating the crusher shaft, of the outer 
frame or shell, A, having an inclined discharging and shielding chute, a, forming 
a bearing below the crusher head, and the loose, dust-excluding collar, ks, sub- 
stantially as described. 

"(2) The combination of the outer frame, provided with a base plate haying 
an oil step box, with the bevel wheel, I, hayiag an eccentric bearing suspended 
within the step box, said bevel wheel being on top of the step box, the step block, 
adjusting screw, the gyrating shaft passed through the eccentric bearing and rest- 
ing on the step block, the crusher head, concave, and inclined diaphragm and 
shielding chute, substantially as and for the purpose described." 
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Tke following is the diagram accompanying the patent: 
lîg/. 




In Iron Works v. Fraser, supra, the suprême court considéra the 
integrity of the Brown and Scoville unpatented machines, herein- 
bef ore referred to, and flnds them to be older than the inventions set 
forth in any of the Gates patents. The testimony concérning thèse 
machines is the same hère as it was before the suprême court. The 
claims above quoted, under the présent patent, appear to be sub- 
stantially shown and described in the earlier Gates patent, No. 
243,545. We are of opinion that everything valuable found in the 
two above-quoted claims under patent 272,233 are found either in 
the Brown and Scoville machines, or in the spécifications of Gates' 
patent, No. 243,545. 
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The foregoing attached eut is a reproduction of the machine shown 
in the Brown drawing No. 2, and of the upper end of the machine 
shown in the Brown drawing No. 1. The black letters [capitals in 
the above eut] are mainly from the Gates patent, No. 243,545; the 
red letters [small letters in above eut] on No. 2 are copied from the 
Grates patent, No. 272,233, and on No. 1 they are copied from the 
Gates patent. No. 259,681. Ail the parts and construction in thèse 
drawings unquestionably relate to the prior art. 

In Miller t. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, where 
it is held that no patent can issue for an invention actually covered 
by a former patent, especially to the same patentée, although the 
terms of the claims may differ, Mr. Justice Jackson, after reviewing 
the authorities, says : 

"The resuit of the foregoing and other authorities is that no patent can issue 
for an invention actually covered by a former patent, especially to the same pat- 
entée, although the terms of the claims may differ; that the second patent, al- 
though containing a broader claim, more generical in its character than the 
spécifie claims contained in the prior patent, is also void; but that where the 
second patent covers matter described in the prior patent, essentially distinct and 
separate from the invention covered thereby and claims made thereunder, its 
validity may be sustained. In the last class of cases it must dislinetly appear 
that the invention covered by the later patent was a separate invention, dis- 
tin ctly différent and independent from that covered by the first patent; in 
other words, it must be something substantially diiïerent from that comprehended 
in the first patent. It must consist in something more than a mère distinction 
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of the breadth or scope of the claims of each patent. If the case cornes within 
the first or second of the above classes, the second patent is absolutely void." 

Under this décision the contention of the'appellee that the patent 
No. 272,233 is an older patent than No. 243,545, because it has a prior 
file date, is nntenable; but, even if this was not ordinarily the case, 
an examination of the file wrapper and contents shows that although 
the original application for the patent was flled on Pebruary 17, 1879, 
it was not until October, 1882, that the applicant attempted to make 
claims and spécifications covering the parts now covered by the first 
and second claims of the patent, and it was only then that the appli- 
cant gave spécifications describing a base plate and step box which 
are the particular parts in regard to which appellee's counsel iinder- 
takes to differentiate the first claim of the patent from the Brown 
machine. Counsel for appellee contends that claim 1 of the patent 
under considération is virtually for the loose, dust-excluding collar. 
He says "that the Brown patent, No. 201,646, has no cap or loose col- 
lar around the crushing cône on the uprising tube of the diaphragm 
which surrounds the gyrating shaft." In view of the fact that in the 
first application for the patent under considération the applicant dis- 
claîmed the invention of this loose, dust-excluding collar, the con- 
tention of counsel does not appear to merit serious considération. 

.This disposes of ail the spécifie assignments of error. The others 
need not be considered. 

Counsel for appellee concludes his very ingénions and elaborate 
brief as follows : 

"The stone-breaking machine known as the 'Gates Stone Breaker' was the first 
stone breaker of this gyratory type that was ever made, and worked as a suc- 
cessful, valuable machine. The first patent showing a machine of this type was 
the Pearce patent, a copy of which is on page 238, vol. 2, printed record. This 
patent the Gates Iron Works purchased, and still owns. In this machine the 
crushing arbor or shaft gyrated at the top, instead of at the bottom; the driving 
wheel that drove it was located at the top; the lower end of the shaft was sup- 
ported in a step in a crossbar held up by rods. The next patent in the art show- 
ing a machine of this character of construction was the Eutter patent, shown on 
page 266, vol. 2, printed record. The crushing shaft in that patent was suspended 
from the top by a hall, B, while the lower end of the shaft passed into an ec- 
centric box in the gear wheel, tlie gear wheel being below the bottom plate of the 
machine. The crusher shaft was rigidly fixed in the gear wheel, and the machine 
simply ground and rubbed the stone, instead of crushing it. * * * The next 
patent in the order of the developmont was the Brown patent involved in this 
suit. That was really the first stone-breaker machine of this type in which the 
arbor of the crushing cône was gyrated ait its lower end, and would break tlie 
stone by impingement, without rubbing or grinding the stone. The machine was 
in the shape of the Brown patent when Mr. P. W. Gates, who had had a lifelong 
expérience in the manufacture of other kinds of stone crushers, as well as gênerai 
machinery, took hold of this machine. It was not in practical shape at tha,t time. 
Brown had put into the machine the important feature of a diaphr.igm, and cer- 
tain bearing boxes and adjusting screws. AU the witnesses agrée that thèse ma- 
chines were not a suceess. Gates improved this machhie, overcomiug one objec- 
tion after another, investing upwards of $40,000 in mailing his improvements 
before he succeeded in getting a thoroughly practical machine. His various im- 
provements resulted in making this machine one of the most valuable machines 
made in the country. They hâve gone into use throughout the world, wherever 
there is stone to be broken or quartz to be crushed. It is certain that, had it not 
been for Mr. Gates' persistency, this machine would never hâve become a suc- 
eess. What he did to the machine in making the improvements is delineated in 
his patents above discussed. Whatever merit the machine possesses as a practical 
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operating machine was added to it by Gates, excepting the diaphragm feature in 
the Brown patent. Some of the Gates improvements may be on the border line 
between the skill of a mechanic and the ingenuity of an inventor; but, when 
considered in connection with his complète line of improvements, from the time 
that he took hold of the machine until it was a great success, there are certainly 
displayed marked and important changes in the machine, whieh could hâve been 
produced only by a superior quality of inventive ingenuity." 

Our examination of the record leads us to substantially agrée with 
ail of this, except the last sentence, in its entirety. The gyrating 
crushing shaft and the inclined diaphragm chute were inventions in 
the construction of a successful stone-crushing machine. Ail the 
other improvements, in our judgment, were within the domain of 
skill. As Gates was not the pioneer inventor of either the gyrating 
crusher shaft or the inclined diaphragm chute, he can take nothing 
by his claimed invention of détails, although, through his pertina- 
city, diligence, money, and skill, the stone-breaking machine has 
been made a success. In Atlantic Works v. Brady, 107 U. S. 199, 2 
Sup. et. 231, it is said: 

"The process of development in manufactures créâtes a constant demand for 
new appliances, which the skill of ordinary head workmen and engineers is gen- 
erally adéquate to devise, and which, indeed, are the natural and proper out- 
growth of such development. Each stcp forward prépares the way for the next, 
and each is usually taken by spontaneous trials and attempts in a hundred différ- 
ent places. To grant to a single party a mouopoly of every slight advance made, 
except where the exercise of invention somewhat above ordinary meehanical or 
engineering skill is distinctly shown, is unjust in principle, and injurions in its 
conséquences. The design of the patent laws is to reward those who make some 
such substantial discovery or invention which adds to our knowledge, and makes 
a step in advance in the useful arts. Such inventors are worthy of ail favor. It 
was never the object of those laws to grant a monopoly of every trifiing device, 
every shadow of a shade of an idea, which would naturally and spontaneously 
occur to any skilled mechanic or operator in the ordinary progress of manufac- 
tures. Such an indiscriminate création of exclusive privilège tends rather to ob- 
struct than to stimulate invention. It créâtes a class of spéculative schemers, 
who make it their business to watch the advancing wave of improvement, and 
gatlier its foam, in the form of patentcd monopolies, which enable them to lay a 
heavy tax upon the industry of the conntry, without contributing anything to the 
real advancement of the arts. It embarrasses the honest pursuit of business with 
fears and appréhensions of concealed liens, and unknown liabilîties to lawsuits, 
and vexations accountings for profits made in good faith." 

The deciee appealed from is reversed, and the cause remanded, 
with instructions to dismiss the bill. 



THOMSON-HOTJSTON ELECTRIC CO. v. JOHNSON CO. et al. 
(Circuit Court, W. D. Pennsylvania. January 14, 1897.) 

PATEXTS— PrELIMINAUT lN-.JUNCTIOV~TliAVEt,lNG CONTACTS FOR Et.ECTKIC RaILWATS. 

The Van Depoele patent, No. 495,443, for improvements in traveling con- 
tacts for electric raiiways, sustained, and preliminary injunction granted, on 
the strength of prior adjudications. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Johnson Company and others for alleged inf ringe- 
meut of a patent for traveling contacts for electric raiiways. The 
cause was heard on a motion for a preliminary injunction. 
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Betts, Hyde & Betts, Geo. H. Christy, and Knox & Eeed, for com- 
plainants. 
Harding & Harding, for défendants. 

ACHESON, Cii'cuit Judge. This suit is upon letters patent No. 
49.5,443, issued on April 11, 1893, to the administrators of Charles 
J. Van Depoele, for improvements in traveling contacts for electric 
railways, and the case is before the court upon a motion for a 
preliminary injunction. The patent was sustained by Judge Town- 
send, after exhaustive litigation, in the case of Thomson-Houston 
Electric Co. v. Winchester Ave. Ry. Co., 71 Ped. 192. The défense 
based upon the earlier granted Van Depoele patent. No. 424,695, 
was carefully considered by Judge Townsend, and overrulod by 
him. That conclusion, in accordance with the settled rule, I ac- 
cept as Sound, for the purpose of the présent motion. 

The défense most pressed hère is the alleged prior use of this 
improvement at the works of the Daft Electric Light Company, at 
Greenville, N. J., in the years 1881 and 1882. This same défense 
was set up to defeat a motion for a preliminary injunction to re- 
strain infringement of this patent in a suit by the Thomson-Hous- 
ton Electric Company against Albert Anderson and others in the 
circuit court of the United States for the district of Massachusetts, 
brought after Judge Townsend's décision sustaining the patent. 
Léonard S. Dumoulin there deposed that, from 1879 to 1882, he 
"was employed with Mr. Léo Daft in the capacity of an assistant," 
at Greenville, N. J., and that, in the year 1881, he (Dumoulin) con- 
ceived of this improvement, and put it into practice upon a narrow- 
gauge road at the Daft works, and that it was successfully and 
openly used there for several months in the electrical propulsion 
of a box car, and that many people saw this car in opération. 
Judge Coït overruled this défense and granted a preliminary in- 
junction. 

In the présent case Mr. Dumoulin has made an afiQdavit similar 
to the one he made in the Massachusetts case, but somewhat fuller; 
and the défendants hâve produced aflfidavits of several other per- 
sons, who dépose, to their personal knowledge, of the alleged an- 
ticipating construction at the Daft works in the years 1881 and 
1882. If such a construction as Mr. Dumoulin describes was em- 
ployed at the Daft works at that time, Léo Daft, by reason of his 
connection with and présence at the works, must hâve known of 
it. Now, in a rebutting affidavit made by Mr. Daft and submitted 
by the plaintiff, Mr. Daft flatly and speciflcally contradicts the 
statements of Mr. Dumoulin with respect to the alleged antici- 
pating use at Greenville. The plaintiff also produces affidavits to 
the same effect, made by several other persons, who were, at the 
time in question, connected with the Daft works, and, by reason of 
their positions and duties, must hâve had personal knowledge of 
the alleged anticipating construction, had it existed. Thèse re- 
butting afïidavits are not merely of a négative character, but they 
contain fuU, positive, and spécifie statements of fact in disproof 
of the statements of Mr. Dumoulin and his fellow witnesses. In my 
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judgment the decided prépondérance of proof is on the side of the 
plaintiff in this matter. 

Haring regard, then, to the adjudication by Judge Townsend, a 
presumption in favor of tlie validity of tliis patent sliould prevail, 
I think, at this stage of the présent case. It is true that this par- 
ticular défense was not raised in the Winchester Avenue Railway 
Case. The very omission, however, is signiûcant. That was a 
warmly-contested case, and it is improbable that this défense would 
hâve been overlooked, had the fact been that an openly used, an- 
ticipatory construction was in opération at the Daft works, in 
Greenville, in 1881 and 1882. It is noteworthy that Léo Daft was a 
witness for the défense in the Winchester Avenue Eailway Case. 

Infringement by some of the défendants seems to be clear. I 
do not understand that this is denied as respects the Steel Môtor 
Company. The moving papers justify the conclusion, I think, that 
the Johnson Company, of Pennsylvania, is involved in the infringe- 
ment, and also R. T. Lane, by reason of his officiai connection with 
thèse companies. A preliminary injunction will therefore be grant- 
ed against thèse three défendants. Let such a decree be drawn. 
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SAMB V. NEW YOBK, E. & W. P. RY. CO. et al. 

(Circuit Court, S. D. New York. May 30, 1896.) 

Patents — Infringement— Preliminakt Injosotion. 

Preliminary injunction granted, on the strength of prior décisions, against 
the infringement of the Van Depoele patent, No. 495,443, for traveling con- 
tacts for electric railways. 

Thèse were two suits in equity, brought by the Thomson-Hous- 
ton Electric Company against the Union Railway Company and 
others, and the New York, Elmsford & White Plains Eailway Com- 
pany and others, respectively, to restrain the alleged infringement of 
the Van Depoele patent. No. 495,443, for traveling contacts for elec- 
tric railways. The cause was heard on motion for a preliminary 
injunction. 

Frédéric H. Betts, for complainant. 

William C. Witter and George H. Lothrop, for défendants. 

LA COMBE, Circuit Judge. The patent bas been adjudicated in 
this circuit, and the claims declared on hâve been sustained. The 
défendant in that suit bas acquiesced in the validity of the patent, 
and taken licenses. The validity of the patent is not assailed hère, 
and the manufacturer of the very trolleys operated by défendants 
in both thèse suits, the Nuttall Company, bas itself conceded valid- 
ity, and taken licenses. The situation, therefore, is closely anal- 
ogous to that in Campbell Printing-Press & Manufg Co. v. Man- 
hattan Ry. Co., 49 Fed. 930. Ten cars now in use on the Union 
Railway and four cars on the White Plains road hâve, or had, the 
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Nuttall trolley, and, as it is not entirely clear upon the papers but 
what défendants may be able to show that thèse particular trolleys 
are within the provisions of the license given by complainant to 
the Nuttall Company, it seems unnecessary at this stage of the 
case to interfère with thèse fourteen cars. Complainant, how- 
ever, may take an injunetion forbidding the défendant railways 
from hereafter using any infringing combination covered by the 
claims specifled (except such as may now be in use on the fourteen 
cars), unless they show that such infringing combinations hâve 
been manufactured and sold under license from the owner of the 
patent. 



THOMSON-HOUSTON ELECTRIC CO. v. H. W. JOHNS MANTJF'G CO. 

et al. 

(Circuit Court, S. D. New York. June 8, 1896.) 

Patents— Infrinsemext—Preliminart Injunotion. 

Preliminary Injunetion granted, on the strengtli of prior décisions, against 
the infringement of the Van Depoele patent, No. 424,695, for a trolley frog or 
switch. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the H. W. Johns Manufacturing Company and H. W. 
Johns, R. H. Martin, and Charles H. Patrick, individually and as 
oiBcers of the H. W. Johns Company. The cause was heard on 
motion for preliminary injunetion. 

Frédéric H. Betts, for complainant. 
Edmund Wetmore, for défendants, 

LACOMBE, Circuit Judge. The complainant may take injune- 
tion restraining the making or sale of any trolley frog or switch 
devised or intended to be used in infringement of such claims of 
the patent sued upon as were sustained by the court of appeals. 
It is not intended, however, to enjoin against the sale of trolley 
frogs or switches by way of replacement of broken frogs or switches, 
or such as are worn out by use, or of substitution for trolley frogs or 
switches previously sold by the owner of the patent to purchasers 
from it. Défendants, however, must détermine, at their péril, 
whether the purchaser buys to use for infringement, or only for 
legitimate repair; but this permission to repair does not give au- 
thority to reconstruct or rebuild a combination which bas been 
sold by the owner of the patent. Injunetion may run against the 
offlcers as well as the corporation défendant. Possibly, under the 
stimulus of an apprehended prosecution for contempt, they may 
familiarize themselves with the kind of goods their company is 
publicly advertising for sale, and thus infringement may be more 
satisfactorily checked than it would otherwise be. 



THOMSON-HOUSTON ELECTBIC CO. V. UNION RY. CO. 365 

THOMSON-HOUSTON ELECTRIC 00. t. UNION RY. CO. et, al. 

(Circuit Court, S. D. New York. November 14, 1896.) 

Patents — Pkeliminary IsjrNCTross— Public Convenienoe. 

Inconvenience to the public, in stopping the running of electric cars, is not 
sufficient ground to require the refusai of an injunction, though it may induce 
a modification as to time of compliance therewith. 

This was a suit in equity by the Thomson-Houston Electric Com- 
pany against the Union Railway Company and otliers to restrain 
the alleged infringement of the Van Depoele patent, No. 495,44:3, 
for an electric trolley switching device. 

Frédéric H. Betts, for complainant. 
William C. Witter, for défendants. 

LACOMBE, Circuit Judge. When preliminary injunction was 
granted in this case thèse 10 trolleys were excepted, since upon the 
proofs there was a reasonable inference that they had been licensed. 
The case, as now made, shows quite clearly that they were not. 
It further appears, and is not disputed, that the Union Eailway 
Company did not obtain thèse 10 inf ringing trolleys until April 18, 
1896, more than four months after Judge Townsend's décision, and 
that, when it selected the equipment in which they were included 
from the Walker Company, in préférence to that offered by the 
General Electric Company, it did so because it could get such equip- 
ment at a lower price. The Walker Company appears to be abun- 
dantly able to respond to any claim which the Union Eailway Com- 
pany may hâve by reason of its use of the equipment being stopped 
as an infringement of complainant's patent. There seems no long- 
er any reason to except thèse 10 trolleys from the opération of the 
injunction, except the public convenience, it appearing that the 
cars equipped with them are in actual use. This is not suflQcient 
to require a refusai of the injunction, although it may induce a 
modification as to time of compliance. Campbell Printing Press 
& Manufg Co. t. Manhattan Ey. Co., 49 Fed. 930. Injunction, there- 
fore, may issue against the further use of thèse 10 infringing trol- 
leys, but its opération be suspended for 30 days after entry of order 
on this motion. So far as appears, that will be ample time for 
substituting noninfringing equipment. 
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NILSSON V. JEB'FBRSON et al, 

(Circuit Court. N. B. California. December 31, 1896. 

No. 12,296. 

1. Patents — Pbeliminart Injunctiok'— Acquiescekce. 

A patent only eight months old is too récent to hâve receîved sufficient ac- 
quiescence to warrant a preliminary injunction. 

2. Same— Pecukiart RESPONSiBiLiir. 

Where défendants are pecuuiarily responsible, and their infringing device 
is for use by tliernselves, and not for sale, there cannot be sucii irréparable 
injury as will overweigh the considérations against granting tlie injunction. 

This was a suit in equity by Cari E. Nilsson against C. B. Jefferson 
and others for infringement of a patent for an .aerial ballet. The 
cause was heard on motion for preliminary injunction. 

J. J. Scrivner, for complainant. 

Naphtaly, Priedenrich & Ackerman and John L. Boone, for re- 
spondents. 

McKENNA, Circuit Judge (orally). This is an application for an 
injunction pendente lite on a bill for infringement of a patent and 
for an accounting. The patent is for an aerial ballet, and is de- 
Bcribed in the speciflcations by the patentée as follows: 

"My invention relates to improvements in stage apparatus, and tlie object 
of my invention is to produce a simple apparatus wliicli is adapted for use in 
producing an aerial ballet, and which, by Seing arranged above a stage, is capa- 
ble of supporting ballet dancers in mid air, and may be eonveniently and easily 
manipulated, so as to give to the aerial dancers the appearance of floating in 
the air, or moving laterally, and also of moving up and down." 

There were afifidavits filed supporting the bill, and affidavits against 
it. The facts need not be detailed. 

It is conceded that an injunction pendente lite should not be grant- 
ed unless the remedy is clearly demanded, upon a clear title and a 
clear détriment. An injunction certainly interrupts action. It 
may interrupt rights, and therefore do, instead of preventing, an 
irréparable injury, unless great care be used. This admonition is 
constantly made in the cases, and must be heeded now. 

There is an objection to the jurisdiction. That' is easily disposed 
of. The foundation of the action is an injunction. The accounting 
for profits is but incidental to that, and, if the bill should exclude 
the fact of the existence of royalties as a condition of équitable rem- 
edy, as contended for by the respondents, which I do not décide now, 
but only mention, it may be corrected by amendment. The same 
remarks apply to the other defects which are urged against the bill. 
We shall, therefore, assume the amendments as made, and the bill 
as sufficient, as also the afAdavits. 

The patent is a very récent one, issued in April of this year, — only 
eight months ago. It is conceded that the necessary conditions of 
an injunction pendente lite are: First, a judgment establishing the 
validity of the patent; second, an acquiescence in the patent for 
such a length of time as to aflord a reasonable presumption of its 
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validity; tMrd, the conduct of the respondents; fourth, conceding 
validity infringement. An infringement is not denied in tWs case, 
which leaves the issue, tlierefore, upon the validity of the patent. 

There is no judgment, at law or otherwise, establishing its valid- 
ity. Acquiescence in the patent for such a length of time as, un- 
der the conditions of the cases, would import a reasonable presump- 
tion of validity, is not estatolished by the showing. Neither the 
facts relied on nor the time is sufflcient. Judge Wheeler said, in 
Johnston Euffier Co. v. Avery Mach. Oo., 28 Fed. 193, of a patent 11 
months old, that it was too récent to hâve acquired any settled con- 
struction by acquiescence, and it had never received any construc- 
tion by judgment or decree. Those remarks of Judge Wheeler are 
applicable to the patent in the case at bar. In that case there were, 
of course, circumstances not in this case, but upon that one point 
it is authoritative, if authority be needed. 

Nor do I think there has been a concession of the validity of the 
patent by the respondents. There is an allégation of surreptitious 
making. But the apparatus is not one for sale, nor was it made for 
sale. It was only made for use, and by its use by respondents there 
seems to be everything but concession of its validity. 

But, passing this, I doubt if an injunction should be granted any- 
way. I must say that I do not like the affldavits of the respondents. 
ïhey are either evasive or very careless. They deny very little and 
afûrm not very much, but their deflciency cannot alter or supply 
the defects in the complainant's showing, nor change the différence 
of inconvenience, maybe of injury, which would resuit in granting an 
injunction rather than in denying it. 

There is no allégation of irresponsibility — pecuniary irresponsibil- 
ity — in the respondents, or either of them. Indeed, there is an as- 
sumption that the Palmer-Cox Company, especially, is a powerful 
one. If so, — if ail the respondents are pecuniarily able to satisfy 
damages or to respond to profits, — there cannot be such irréparable 
injury as will balance or overweigh other considérations against 
granting an injunction. Besides, the owner of a new patent must 
expect the delay necessary to establish his title, and the complainant 
c<eems to hâve had earlier opportunities to do so than the pending 
suit, of which he did not avail himself . I do not think he was guilty 
of lâches, as properly understood and applied in the cases cited; 
but there is some justification for the accusation that he waited until 
some of the respondents were far f rom their résidence, maybe the 
most important ones, and far from the means of a perfect informa- 
tion of the facts with which to reply to his allégations. 

At any rate, upon a careful considération of ail the circumstances, 
— and I hâve given them very careful considération, looking through 
ail the diiïerent authorities, and taking time, as counsel knows, to 
décide the matter, — I think an injunction should be denied; and it 
is so ordered. 
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BLAKBY T. KTJRTZ. 

(Circuit Court, W. D. Pennsylvania. January 18, 1897.) 

No. 7. 

Patents — PKELiiwrNART Injunction— Delat. 

A delay of five years in bringing suit, wliere défendant was operating under 
a subséquent patent, and the parties liad factories in tiie same locality, and 
were engaged in active compétition, held fatal to an application for a prelinii- 
nary injunction, there being no allégation of inability to respond in damages. 

This was a suit in equity by Mildred Blakey against Jacob H. 
Kurtz for alleged infringement of a patent. The cause was heard 
on an application for a preliminary injunction. 

Geo. H. Christy, for complainant. 

W. L. Pierce, for défendant. 

BTJPFINGTON, District Judge. This is an application for a pre- 
liminary injunction to enjoin alleged infringement of letters pat- 
ent No. 3il,171, granted January 27, 1885, to Mildred Blakey, for an 
improvement in thread protectors for wrought-iron pipes. Under 
a patent granted in 1890, the respondent or his company has been 
manufacturing thread protectors for fiTe years and upward, has 
been in active compétition with complainant, and both parties hâve 
had factories in this immédiate locality. During that time the re- 
spondent has equipped a manufacturing establishment, and has ac- 
quired a very considérable trade. No allégation is made of re- 
spondent's inability to respond on final decree to damages recov- 
ered against him. The complainant meanwhile has brought no 
suit for alleged infringement. This fact should weigh heavily 
against him when he asks at this late day for a preliminary injunc- 
tion (see Hockholzer v. Eager, 2 Sawy. 361, Fed. Cas. No. 6,556; 
Curt. Pat. par. 417; Walk. Pat. par. 684; Keyes v. Eefining Co., 31 
Ped. 560); and, unaccounted for, such delay, in view of the facts 
shown in this case, is décisive against his application. The claim 
made of such financial inability as precluded his making the ap- 
plication at an earlier day has not been substantiated. 

Without expressing any opinion on the question of infringement, 
we are of opinion that owing to the delay of the complainant, ac- 
companied, as it has been, with knowledge of respondent's alleged 
infringement, application for a preliminary injunction should now 
be denied. 
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HOGAN et al. v. THE J. D. PETBRS et al. 

(District Court, N. D. Oalifornia. Deceniber 18, 1896.) 

No. 11.292. 

1. Seamen's Wages — Dehuotioîjs and OrpsETs— Bukden of PRoor. 

^Where the answer admits that the wages claimed hâve been eamed, but 
claims déductions for payments on accouut and offsets, the burden is on the 
master to show such payments by prépondérance of proof. 
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S» Samb— SHippiNff Articles in Coastwise Trade— Allotments. 

Bepeels by implication are not favored. In the act of February 18, 1895, 
congress, in providing for the omission of item No. 8 of Rev. St. § 4511, re- 
lating to allotment of wages, in its application to the form and contents of 
shipping articles in the coastwise trade, did not repeal, by implication, the 
positive enactments of the acts of June 26, 1884 (23 Stat. 55), and June 19, 
1886 (24 Stat. 80), permitting allotments. 

8. Same— Slop Chest— Profit on Sales. 

The provision in Act June 26, 1884, § 11, allowing but 10 per cent, profit on 
articles sold to seamen from the slop cheet, on vessels mentioned in Kev. St. 
i 4569 (which mentions vessels bound on a voyage across the Pacific), will be 
applied, by analogy, to a sailing vessel on a voyage from our Pacific coast to 
Alaska, even though this be not considered a voyage across the Pacific. 

4. EsTOPPEL — Opfbb to Compromise— Seamek's Wages. 

Pending a suit for seamen's wages, one of the libelants, needing money, 
wrote the master, offering to accept a certain sum in full payment, and say- 
ing that, if such sum was paid into court, the suit, so far as concerned his 
claim, might be dismissed. The sum was accordingly paid into court, but 
libelant never called for it, and subsequeiitly pressed the suit for the full 
amount. Held, that his conduct did iiot préjudice his right to recover a 
larger sum. 

Libel in rem for balances claimed for seamen's wages. Decree 
for libelants, after allowing claimants to deduct certain allotments 
authorized by section 10 of tlie act of June 26, 1884, as amended by 
section 3 of the act of Jnne 19, 1886, in coasting voyages, and al- 
lowing a charge of 10 per cent, above the wholesale priée for such 
articles of wearing apparel as were furnished by the master from 
the slop chest during the voyage to certain of the libelants. 

H. W. Huttou, for libelants. 
Geo. W. Towle, Jr., for claimants. 

MOEROW, District Judge. This is a libel in rem for balances 
claimed for seamen's wages. Libelants shipped before the shipping 
commissioner at Port Townsend, Wash., on board the bark J. D. 
Peters, for a voyage from Port Townsend to Port Clarence, Alaska, 
and back to San Francisco, via one or more ports on the Pacific 
coast. The shipping articles were introduced in évidence, and are 
in the usual form. The answer admits that the libelants eamed 
the respective sums as alleged in their libel, but dénies that the 
several balances claimed to be due, after allowing for certain 
allotments and the cost of slops furnished on the voyage, are cor- 
rect, it being claimed that a much smaller sum is owing. The bur- 
den of proof, therefore, is on the claimants; for when wages are ad- 
mitted to hâve been eamed, but déductions are claimed for payments 
on account and other offsets, the burden of proof is on the master 
to show the payments, etc., by a prépondérance of proof. The 
Fritheoff, 7 Sawy. 58, 14 Fed. 302; The Hunter, 11 Sawy. 426, 47 
Fed. 744. As stated, the amounts in dispute relate to the validity 
of certain allotments paid by the owners, and deducted from the 
wages of libelants, and also with référence to the charges made by 
the master for certain articles of wearing apparel furnished from 
the slop chest to the libelants during the voyage. 

Ail of the libelants, when they were shipped, appear to hâve rep- 
resented to the master and the shipping ofiBcer at Port Townsend 
78 F.— 24 
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that they were severally justly indebted to one Max Levy, for board 
and lodging, in the sum of $25, excepting tlie libelant E. Peterson, 
who claimed to be indebted only in the sum of $20. To secure the 
payments of thèse several indebtednesses, the libelants executed 
their several and separate allotment notes, payable in three month- 
ly installments, two of the installments being for |10 each, and the 
third for |5. Thèse allotment notes were executed in duplicate, 
and complied in ail respects with the law relating thereto, and the 
régulations of the secretary of the treasury prescribed thereunder. 
The stipulations for thèse allotments were severally inserted in the 
shipping articles. The answer allèges that in due course of time, as 
they became due, they were paid. At the expiration of the voyage, 
in settling with the claims of libelants for their wages, it was sought 
to offset the several amounts paid on behalf of the libelants on their 
allotment notes against the respective amounts of the wages earned. 
Proctor for the libelants contends, however, that such allotments 
were and are void, and that the several amounts thereof cannot be 
deducted from libelants' wages. It is argued that ail allotments 
for coasting voyages are, in effect, prohibited by the act of Pebruarv 
18, 1895 (28 Stat. 667), commonly known as the "Maguire Act," and 
that this act opérâtes, by implication, to repeal section 10 of the act 
of June 26, 1884 (23 Stat. 55), as amended by section 3 of the act of 
June 19, 1886 (24 Stat. 80), which makes the payment of allotments 
lawful on being inserted in the shipping agreement, and subject to 
certain régulations prescribed by the secretary of the treasxu\v. 
The proctor for claimants contends, on bis side, that the act of Feh- 
ruary 18, 1895, was not intended to, and does not, repeal section 10 
of the act of June 26, 1884, as amended by section 3 of the act of 
June 19, 1886, in so far as the validity of allotments is concerned. 
The question, therefore, to be determined, is whether or not, under 
the présent state of the law, allotments in coasting voyages are 
lawful. 

The purpose of the act of February 18, 1895, was, undoubtedly, 
to repeal certain sections of the Revised Statutes, imposing penal- 
ties and forfeitures upon merchant seamen, so far as the same had 
been made applicable to seamen engaged in the coastwise trade bv 
the act of August 19, 1890 (26 Stat. 320), and to extend to them the 
bénéficiai provisions of certain other sections which are mentioned 
in the act of February 18, 1895. This is apparent from the text of 
the sections of the Revised Statutes, made applicable by the later 
act to the légal status of seamen shipped on coasting voyages. Most 
of them were enacted for the protection of the sailor, and aflSx 
penalties upon the master and owners for a failure to comply with 
their conditions and requirements. The act is entitled "An act to 
amend an act entitled 'An act to amend the laws relative to shipping 
commissioners,' approved August nineteenth, eighteen hundred and 
ninety, and for other purposes," and, so far as it is material to the 
présent inquiry, reads as follows: 

"When a crew is shipped by a shipping commissioner for any American vessel 
in the coastwise trade, or the trade between the United States and the dominion 
of Canada, or New Foundland, or the West Indies, or Mexico, as authorized by 
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•ection two of an act approved June nineteenth, eighteen hundred and eighty-six, 
entitled 'An act to abolish certain fées for officiai services to American vesseîs, 
and to amend the laws relatiug to sliipping commissioners, seamen, and owners 
o( yessels, and for other purposes,' an agreement shall be made with each seaman 
engagea as one of such crew in the saine manner as is provided by sections four 
thousand five hundred and eleven and four thousand five hundred and twelve of the 
Revised Statutes, not however induding the sixth, seventh and eighth items of 
section four thousand five hundred and eleven; and such agreement shall be 
posted as provided in section four thousand five hundred and nineteen." 

It then provides that "such seamen shall be discharged and 
receive their wages" in accordance with certain other sections, and 
concludes as follows: 

"But in ail other respects such shipment of seamen and such shipping agree- 
ment shall be regarded as if both shipment and agreement had been entered into 
between the master of a vessel and a seaman vvithout going before a shipping 
commissioner." 

The act of June 19, 1890, differed from the présent law, as just 
set forth, in that it made applicable to the coastwise trade certain 
sections of the Revised Statutes, relating to the agreement that 
should be made with each seaman when shipped by a shipping 
commissioner, and imposed penalties and forfeitures for the viola 
tion of the agreement by the seaman. It also provided that section 
4511 of the Revised Statutes should be observed and applied in 
its entirety, — that is, not omitting the sixth, seventh, and eighth 
items thereof; nor was there the clause which is inserted at the 
end of the présent law, that "in ail other respects such shipment 
of seamen and such shipping agreement shall be regarded as if 
both shipment and agreement had been entered into between the 
master of a vessel and a seaman without going before a shipping 
commissioner." 

Section 4511 of the Revised Statutes, with items 6, 7, and 8, pro- 
vided as follows: 

"The master of every vessel bound from a port in the United States to any for- 
eign port other than vessels engaged in trade between the United States and the 
British North American possessions, or the West India Islands, or the republic 
of Mexico, or of any vessel of the burden of seventy-five tons or upward, bound 
from a port on the Atlantic to a port on the Pacific, or vice versa, shall, before 
he proceeds on such voyage, make an agreement, in writing or in print, with 
every seaman whom he carries to sea as one of the crew, in the manner heroin- 
after mentioned; and every such agreement shall be, as near as may be, in the 
form given in the table marked 'A,' in the schedule annexed to this title, and 
shall be dated at the time of the first signature thereof, and shall be signed by 
the master before any seaman signs the same, and shall contain the following 
particulars: î^irst. The nature and, as far as practicable, the duration of the 
intended voyage or engagement, and the port or country at which the voyage is 
to terminate. Second. The number and description of the crew, specifying their 
respective employments. Third. The time at which each seaman is to be on 
board, to begin work. Fourth. The capacity in which each seaman is to serve. 
Pifth. The amount of wages which each seaman is to receive. Sixth. A scale 
of the provisions which are to be furnished to each seaman. Seventh. Any régula- 
tions as to conduct on board, and as to fines, short allowanee of provisions, or 
other lawful punishments for misconduct, which may be sanctioned by congress 
as proper to be adopted, and which the parties agrée to adopt. Eighth. Any stipu- 
lations in référence to advanee and allotment of wages, or other matters not con- 
trary to law." 

It is with the last or eighth item of the above section, which the 
act of February 18, 1895, provides shall be omitted, that we are 
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concerned. Before considering the effect of thîa omission, it is 
necessary to state that section 4511 of the Eevised Statutes ap- 
plied only to foreign voyages, and did not include coasting voyages. 
The only provision in tlie Revised Statutes, relating to the form 
of the ehipping agreement, that did apply to coasting voyages, was 
section 4520; but that section applied to coasting voyages other 
than between adjoining states, and only related to the fact that 
the shipping agreement should state the voyage or term of time 
for which a seaman was shipped. It did not require that any of 
the other particulars enumerated in section 4511 should be set forth. 
But section 2 of the act of June 19, 1886, entitled "An act to abolish 
certain fées for offlcial services to American vessels, and to amend 
the laws relating to shipping commissioners, seamen and owners 
of vessels, and for other purposes," provided that seamen shipped 
on vessels engaged in the coastwise trade might be shipped by a 
shipping commissioner. It is to be observed that this act was not 
mandatory, and did not require seamen to ship before a shipping 
commissioner. However, it was deemed advisable that if the mas- 
ter or crew, from motives of convenience or otherwise, should de- 
sire to ship before a shipping commissioner, they should be able 
to do so; and it was for this reason that the authority of the ship- 
ping commissioner was thus enlarged. The act of June 19, 1890, 
required that, when a crew was shipped by a shipping commissioner 
for any American vessel in the coastwise trade, an agreement should 
be made with each seaman in the same manner as is provided by 
sections 4511 and 4512 of the Eevised Statutes. The act of Feb- 
ruary 18, 1895, requires that an agreement shall be made with 
each seaman in the same manner as is provided by sections 4511 
and 4512, "not including however the 6th, 7th, and 8th items of 
section 4511." From this change in thèse two statutes, the proctor 
for libelants seeks to deduce the conclusion that congress intended 
to prohibit absolutely ail allotments to seamen in the coastwise 
trade. The law with respect to allotments was not provided for 
in the Revised Statutes, but was enacted in section 10 of the act 
of June 26, 1884, as amended by section 3 of the act of June 19, 
1886, which provided that: 

"It shall be lawful for any seaman to stipulate in the shipping agreement for 
an allotment of ail or any portion of the vvages which he may earn to his wife, 
mother, or other relative, or to an original creditor in liquidation of any just debt 
for board or clothing which he may hâve contracted prior to engagement, not ex- 
ceeding ten dollars per month for each month of the time usually required for the 
voyage for which the seaman has shipped, under such régulations as the secre- 
tary of the treasury may prescribe, but no allotment to any other person shall be 
lawful." 

This law had been in force for over 10 years, when the act of 
February 18, 1895, was passed. That act does not expressly re- 
peal the act of 1884, as amended by the act of 1886, relating to 
allotments. No référence whatever is made to those acts. What- 
ever of repeal there may therefore be must be by implication. But 
repeals by implication are not favored. The gênerai rule is that 
there will be no such repeal if it is possible to reconcile the two 
acts. 
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Sutherland, In hîs work on Statutory Construction, beginning at 
page 205, thus states the ruie : 

"If two statutes can be read together withont contradiction or repugnancy or 
absurdity or unreasonableness, they should be read together, and both will hâve 
effect. It Is not enough to justify the inference of repeal that the later law is 
différent. It must be contrary to the prior law. It is not sufHcient that the sub- 
séquent statute covers some or even ail the cases provlded for by the former, for 
it may be merely affirmative, accumulative, or auxiliary. There must be some 
positive repugnancy; and even then the old law is repealed by implication only 
to the extent of the repugnancy. If, by fair and reasonable interprétation, acts 
which are seemingly incompatible or contradictory may be enforced, and made 
to operate in harmony and without absurdity, both will be upheld, and the later 
one will not be regarded as repealing the others by construction or intendment. As 
laws are presumed to be passed with délibération, and with a full knowledge of 
ail existing ones on the same subject, it is but reasonable to conclude that the lég- 
islature, in passing a statute, did not intend to interfère with or abrogate any 
former law relating to the same matter, unless the repugnancy between the two 
is irreconcilable." 

See McCool v. Smith, 1 Black, 459. 

There is a further rule of statutory construction, which is im- 
portant in this case. It is that: 

"One statute is not répugnant to another unless they relate to the same sub- 
ject, and are enacted for the same purpose. When there is a différence in the 
whole purview of two statutes apparently relating to the same subject, the for- 
mer is not repealed." Suth. St. Oonst. p. 181, citing Rex t. Downes, 3 Term R. 
569; Bowen v. Lease, 5 Hill, 221, 22.5; U. S. v. Olaflin, 07 U. S. 546; U. S. v. 
Gear, 3 How. 120; Miller v. Edwards, 8 Colo. 528, 9 Pac. 632. 

Such being the well-settled rules of statutory construction which 
should apply, the question arises whether the act of February 18, 
1895, providing for the omission of item No. 8 of section 4511 
of the Eevised Statutes, opérâtes, by implication, to repeal the 
act of 1884 as amended by the act of 1886, relating to allotments. 
In the flrst place, do thèse différent acts relate to the same sub- 
ject, and were they enacted for the same purpose? Clearly not. 
The purpose of section 4511 of the Revised Statutes was to pro- 
vide what the shipping articles or agreement should contain, and 
the section was imperative in its demands that it should state, 
among other things, "any stipulations in référence to advance and 
allotment of wages, or other matters not contrary to law." Ob- 
viously, it simply related to the form and contents of the shipping 
agreement. It did not purport to provide what the law should be 
with référence to the several particulars required to be stated in 
the shipping agreement. Thèse particulars or stipulations were, 
undoubtedly, subject to such laws as existed at that time or might 
subsequently be passed. The act of 1884, as amended by that of 
1886, had, however, a différent purpose, and related to a différent 
subject. It did not relate primarily to the form and contents of the 
shipping agreement, nor did it prétend to legislate with respect 
to the duties of the shipping commissioner so far as the stipulations 
in the shipping agreement were concerned. It legislated upon, and 
was confined speciflcally to, advances and allotments, the former of 
which it prohibited absolutely, and the latter it permitted to a lim- 
ited extent, and subject to certain régulations to be prescribed by 
the secretary of the treasury. Section 4511, Eev. St., had refer- 
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ence to the fonn of the shipping agreement so far as anj stipula- 
tions with respect to allotments were conceraed; wliile tlie subsé- 
quent acts referred to legislated specifically upon the riglit of a 
seaman to malie an allotment. The latter law, if it did anything, 
certainly limited the eighth item of section 4511, for that item had 
référence to any stipulations that might be agreed upon between 
the master and seaman, while the acts referred to provided that 
only certain stipulations with référence to allotments sliould be 
valid. It would seem, therefore, that when the act of February 18, 
] 895, was passed, providing that item No. 8 should be omitted f rom 
section 4511 in its applicability to the agreement to be made be- 
tween the master and each seaman, it did not affect the right to 
make an allotment under the conditions prescribed by the act of 
1884, as amended by the act of 1886. In other words, it does not 
repeal thèse two acts by implication. To say that item No. 8 of 
section 4511, Rev. St., should be omitted from the agreement, and 
to say that there should not be any allotments of wages in coast- 
ing voyages, are two différent things entirely. The act of Feb- 
ruary 18, 1895, certainly does not say the latter, although it may 
hâve been intended to do so; and to hold that congress, in pro- 
\iding for the omission of item No. 8 from section 4511, actually 
repealed the positive enactments contained in the acts of 1884 and 
1886, would, I think, be giving to the language of the act of Feb- 
ruary 18, 1895, an interprétation not authorized by any of the 
established rules of statutory construction. Upon a close reading 
of the act under considération, it will be seen that it does noit even 
say that any stipulations with référence to allotments shall be 
omitted or not incorporated in the shipping agreement. It sim- 
ply says that section 4511, Eev. St., so far as items 6, 7, and 8 are 
concerned, is not made applicable to the form of the shipping agree- 
ment when a seaman ships for a coasting voyage before a shipping 
commissioner. What, then, was the object and purpose of con- 
gress, in providing, in the act of February 18, 1895, that items 6, 
7, and 8 should be omitted from section 4511 in its applicability 
to the shipping agreement? I think, from a considération of the 
varions acts referred to, that it deemed section 4511, so far as items 
6, 7, and 8 were concerned, obsolète, unnecessary, and superfluous 
législation. This is especially true with respect to item No. 8. 

Furthermore, the act of 1884, as amended by the act of 1886, prac- 
tically required that the stipulation as to allotments should be con- 
tained in the shipping agreement. We therefore hâve a législative 
enactment, aside from item No. 8 of section 4511, requiring the stip- 
ulation as to allotments to be entered in the shipping agreement. 
Any requirement to that effect in section 4511 was therefore un- 
necessary and useless. But item No. 8 was not only unnecessary 
and useless, but it was in confiict with the law respecting advanees, 
as declared in the act of June 26, 1884. That act absolutely pro- 
hibited any advanees. The provision in item No. 8 that ail stip- 
ulations respecting advanees should be contained in the shipping 
agreement was therefore not only uselegs, but in conflict with the 
law as subsequently enacted. In brief, the purpose and object of 
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the act of February 18, 1895, seems to hâve been to make section 4511 
applicable only in so far as the laws relating thereto warranted. It 
was additional législation, with a view to making the stipulations 
in the shipping agreement, so far as coastwise voyages were con- 
cerned, conform to the lavF as it stood at the time of its enactment 
with référence to allotments. 

It is contended, further, by the proctor for libelants, that, if the 
omission of item No. 8 of section 4511 be given its full eiïect, it 
will resuit that no stipulations eau be inserted in the shipping 
agreement respecting allotments. Such a conclusion does not nec- 
essarily follow. Besides, as stated before, it is novehere pr&vided 
that a stipulation respecting allotments shall not be entered into, 
or, if entered into, that it shall be null and void. But, even if 
such a forced and strained conclusion could be arrived at, there is 
a saving clause in the act in question, which would permit of stip- 
ulations as to allotments. The clause referred to is contained at 
the end of the act of February 18, 1895, and has been recited be- 
fore. After providing for the omission of items 6, 7, and 8, it 
pro vides : 

"But in ail otlier respects such shipment of seamen and such shipping agree- 
ment shall be regarded as if both shipment and agi-eement had been entered into 
between the master of a vessel^and a seaman without going before a shipping com- 
missioner." " 

This, in efifect, is tantamount to providing that master and sea- 
men may contract for allotments. Of course, this right is subject 
to such restrictions as congress has seen fit to impose, which, 
we hâve seen, are contained in the act of 1884, as amended by 
the act of 1886. In other words, this clause préserves to master 
and seamen the right to enter into such contractual relations not 
otlierwise provided for by the sections of the Revised Statutes made 
applicable to seamen shipping in the coastwise trade, and not con- 
trary to law. In fact, when we scrutinize closely the terms of 
item No. 8 of section 4511 with this clause of the act of February 18, 
1895, we will flnd that the latter was undoubtedly intended also as 
the substitute for that part of item No. 8 which provides that "any 
stipulations" "not contrary to law" should be inserted in the ship- 
ping agreement. 

Counsel for libelants has referred to several expressions of opin- 
ion by the secretary of the treasury, made in the course of officiai 
communications, which tend to support the view that the act of 
February 18, 1895, in providing for the omission of item No. 8 from 
section 4511, opérâtes to repeal the acts of 1884 and 1886, which 
permit allotments. It is claimed that thèse expressions of opinion 
are controlling on the court, and the gênerai rule is cited that, "in 
ail cases' of ambiguity, the contemporaneous construction, not only 
of the courts, but of the departments, and even of the officiais whose 
dutv it is to carry the law into effect, is universally held to be con- 
trolHng." Schell's Ex'rs v. Fauche, 138 U. S. 562-572, 11 Sup. Ct. 
876. See, also, Bailway Co. v. Phelps, 137 U. S. 528-536, 11 Sup. 
Ct. 168; Merritt v. Cameron, 137 U. S. 542-552, 11 Sup. Ct. 174; 
The Eclipse, 53 Fed. 273-279; Id., 8 G. C. A. 505, 60 Fed. 105. 
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But this rule does not render the ruling of an ofScial absolutely 
conclusive of the question, and prevent its re-examination in a court 
of justice, "where the question is presented pro and con, and sub- 
jected to searching and painstaking judicial investigation. It ap- 
plies, properly speaking, to a case of ambiguity. But in the case 
at bar, after a careful considération and mature reflection, I am 
satisfled that any ambiguity that may exist is more apparent than 
real; and I conclude that congress, in providing for the omission 
of item No. 8 of section 4511 in its application to the form and 
contents of the shipping agreement in the coastwise trade, did not 
repeal the positive enactments permitting allotments contained in 
the acts of 1884 and 1886. 

It is further claimed that, even if the libelants could lawfully stip- 
ulate in their agreement for an allotment, the amount agreed to be 
paid was in excess of that allowed by the régulations of the secre- 
tary of the treasury. Under section 3 of the act of 1886, allotments 
to original creditors cannot be made to exceed $10 per montli for 
the time usually required for the voj'age for which he has shipped, 
nnder such régulations as the secretary of the treasury may pre- 
scribe. In accordance with the spirit of the act, the secretary of 
the treasury, on June 21, 1886, issued a schedule of voyages for sail- 
ing vessels. See Synopsis of Décisions for 1886, No. 7,594, at page 
277. It is therein provided that for coasting voyages, except be- 
tween Atlantic and Pacific ports, including voyages from first coast- 
ing district to Atlantic ports in the dominion of Canada, an allot- 
ment not to exceed $5 for each half month shall be paid. This would 
amount to $10 for a month, as to voyages consuming that length 
of time. The allotment in the case at bar was |10 a month for 
the flrst two months, and $5 additional for the third month, or a 
sum total of |25, excepting the libelant Peterson, whose total al- 
lotment amounted to $20. The voyage took almost four months. 
The allotments, therefore, seem to hâve been properly allowanced, 
and do not appear to exceed the scheduled amount pi-escribed by 
the secretary of the treasury. They should be deducted from libel- 
ants' wages. 

We now corne to the question as to the value of the wearing ap- 
parel furnished to most of the libelants by the master during the 
voyage. It is claimed by libelants that they were practieally corn- 
pelled to procure articles of wearing apparel from the slop chest, 
and that the captain dictated his own terms. The testimony tends 
to show that the captain did not disclose to libelants what he in- 
tended to charge them for the articles furnished them at the time. 
It was only when the voyage was completed, and their balances of 
wages had been calculated and tendered them, that they l^arned of 
the priées that the captain had charged them. The captain dénies 
that he overcharged libelants, and states that they procured the ar- 
ticles voluntarily, and with full knowledge of what the price there- 
for would be. It is, however, unnecessary to enter into détails 
The question with which we are chiefly concemed is as to the price 
of the articles supplied. Section 11 of the act of June 26, 1884 
(23 Stat. 56), pro vides that every vessel mentioned in section 4569 
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of the Eevised Statutes shall be provided with a slop chest, which 
shall contain a complément of clotliing for the intended voyage for 
eaeli seaman employed, including boots or shoes, hats or caps, un- 
der-clothiag and outer-clothing, oiled clothing, and everything nec- 
essary for the wear of a seaman; also, a full supply of tobacco and 
blankets. Any of the contents of the slop chest shall be sold, from 
tlme to time, to any or every seaman applying therefor, for his own 
use, at a profit not exceeding 10 per centum of the reasonable Whole- 
sale value of the same at the port at which the voyage commenced. 
Section 4569 of the Revised Statutes applies to every sailing ves- 
sel bound on a voyage across the Pacific Océan, etc. It is claimed 
by proctor for respondents that this law is inapplicable to the prés- 
ent case, because the vessel did not sail across the Pacific Océan 
in making a voyage from Port Townsend to Port Olarence, Alaska, 
This is controverted by proctor for libelants, who claims that, to 
ail intents and purposes, the bark J. D. Peters crossed the Pacific 
Océan when she traveled from Port Townsend, Wash., to Port 
Clarence, Alaska, owing to the graduai and regular contraction 
of the parallels of longitude as thèse approach the North Pôle. But, 
irrespective of whether the statute in question is applicable to the 
voyage in this case, I should apply, by analogy, the rule of 10 per 
cent., contained.in the statute, as being a just and équitable rule 
to follow. It seems to bave been followed and applied in the same 
manner in other cases in this court. See The Hunter, 11 Sawy. 426, 
47 Ped. 744. The évidence shows that the captain charged the 
libelants more than 10 per cent, on the wholesale price. A wit- 
ness was introduced on the part of the libelants who appeared to 
be very familiar with the wholesale and retail priées of articles 
of wearing apparel similar to those sold to libelants. His testimony 
impressed the court as fair and trustworthy, and he was not suc- 
cessfully impeached or contradicted. From his statements it ap- 
pears that the captain made exorbitant charges for the articles he 
furnished to the libelants. Some of thèse articles were brought in- 
to court, and identified. The captain, in his testimony, protested 
that some of thèse articles were not the same he had sold to libel- 
ants, and must hâve been procured elsewhere; but I am compelled 
to accept the statements of the libelants as being the more reliable. 
The articles produced were examined by the expert witness referred 
to, and he gave it as his opinion that they were of poor quality, and 
very cheaip. In some instances the captain charged as much as 
300 to 400 per cent, above the wholesale price of the articles. I 
hâve carefully gone over the slop account of each libelant, and 
made such réductions as seemed, under the testimony, fair and 
proper. As to a few of the articles, there is no testimony of their 
wholesale value, the expert witness declining to give an opinion, 
on the ground that he was not sufflciently fainiliar with the article 
and its price to justify him in so doing. For iscance, this is true 
of a coat sold from the slop chest to one of the libelants; also, 
with référence to soap, matches, and other small articles furnished. 
With respect to thèse, I hâve made a réduction of percentage sub- 
stantially in proportion to that made respecting the other ai'ticles. 
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I may riay, howe^er, that I hâve nat followed strictly tlie 10 per 
cent, rule, but in almost erery instance hâve giveo the claimant 
the benefit of the higher retail price in this city testified to by the 
expert witness. The resuit of my calculations, with the sums due 
the respective libelants, is as follows: 

William Hogan, seaman, wages eamed $ 97 40 

AUotment $25 00 25 00 

Balance due 5 72 40 

(No slops seem to hâve been furnished to the above libelant.) 

Henry Kroger, seaman, wages eanied ? 97 40 

AUotment $25 00 

Slop acct 18 45 43 45 

Balance due 53 95 

Hermann Golowin, seaman, wages earned $ 97 40 

AUotment $25 00 

Slop acct 20 50 45 50 

51 90 

E. Peterson, seaman, wages earned $ 97 40 

AUotment $20 00 

Slop acct 8 65 2S 65 

Balance due 68 75 

Gîeorge Backel, seaman, wages eanied $ 97 40 

AUotment $25 00 . 

Slop acct , 18 25 43 25 

Balance due 64 15 

William Grosett, seaman, wages earned $ 97 40 

AUotment $25 00 

Slop acct 16 50 4150 

55 90 

Aleiander Holmburg, seaman, wages earned $ 97 40 

AUotment $25 00 

Slop acct 2145 46 45 

Balance due 50 95 

Karl V. RosB, carpenter, wages earned $136 00 

Slop acct., including a charge of $7 for a plow 

plane $33 00 

Cash advanced in San Francisco 5 00 38 00 

98 00 

Henry Venzuela, seaman, wages earned $ 97 40 

AUotment $25 00 

Slop acct 18 20 43 20 

Balance due - 54 20 

Total $560 20 

The point is made by proctor for claimants that libelant Ross 
is estopped from recovering more than the sum of |56.58, which sum 
was left with the clerk of the court by the claimants on October 
27, 1896. A letter was introduced at the hearing, signed by Ross, 
and addressed to the master in San Francisco, in which he states, 
substantially, that he is willing to accept the sum of |56.5S in full 
payment of ail sums due him for services rendered on the bark dur- 
ing the voyage in question, and that, if that sum were paid into 
court, the suit, so far as his claim was concerned, might be dis- 
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missed. As stated, tlie sum of |56.58 was left by the cl aimants with 
the clerk of the court, to be by bim paid to tbe libelant Koss; but 
the latter, it appears, bas never called for the same, nor availed 
himself of it. On tbe contrary, he appeared as a «witnesa in bis 
own bebalf at tbe bearing, seeking to recover tbe amount be origi- 
nally sued for. He testified tbat tbe reason for applying to tbe 
raaster for a settlement and for signing tbe letter referred to was 
because be was tben in need of money, and wanted to leave San 
Francisco. For some reason or other, be was snbsequently induced 
to change bis mind, and be never called for the sum left with tbe 
clerk of tbe court. I do not see bow bis action in tbis respect can 
préjudice bis right to recover tbe sum which tbe court finds is ac- 
tually due him. It is true tbat he agreed at one time to accept a 
smaller sum, but tbis was owing to the fact tbat it was in the 
nature of a settlement, wbich, be states, he was tben anxious to 
bring about, being in need of money. He will tberefore be allowed 
tbe full amount of |98. 
A decree will be entered as indicated in this opinion. 



THE GLENOAIRN. 
(District Court, D. Oregon. January 14, 1897.) 
No. 4,068. 

1. ASHEEMEÎTT TO AKBITRATB. 

The masters of two vessels which had collided, having difEered as to whether 
a certain part of one vessel was injured thereby, agreed that a certain third 
person should examine it, "and say if any damage had been done, and to what 
estent." Eeld, that this was not an agreement to submit to arbitration, espe- 
cially as there were other matters in dispute to which the agreement did not 
refer. 
3. Collision— Damages— Loss of Charter. 

A Tessel injured by collision whlle in harbor awaiting a charter held not en- 
titled to damages based on a décline in charter rates while she was undergo- 
ing repairs; it appearing that, before the accident, she bas declined higher 
rates, and was held above the market price while rates were falling. 
8. Same— Commissions on Repaiks. 

The injured vessel is not entitled to commissions on the money disbursed 
in mating repairs. 

i. Same— SUPERINTENDEN'CE OF Repattis. 

A claim for money paid to a third person for superintending the repairs to 
the injured vessel cannot be allowed, where no reason is shown why the mas- 
ter, who was actually présent, could not himseif hâve superintended the re- 
pairs. 
S. Same— CoSTs— Offers of Settlement. 

Where the claimant of a vessel libeled for collision made reasonable offers 
of settlement, and, pursuant thereto, paid into court an amount equal to what 
was afterwards found due by the court, Md, that he was entitled to his costs. 

F. D, Chamberlain and Zera Snow, for libelant, 
C. E. S. Wood and J. C. Flanders, for claimant. 

BELLINGER, District Judge. The libelant is master of the Brit- 
ish ship Bedfordshire, and the libel is for damages cauaed by a colli- 
sion between the Bedfordshire and the Glencairn in tbe harbor at 
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Astoria. The Bedfordshire was at anchor. The Glencaim had just 
arrived in charge of a steam tug, and was coming to an anchorage. 
Through some mistake, or other fault, the Glencairn's anchor was 
dropped so close to the Beâforâshù-e that, in coming to, she swung 
around, and the two ships came in collision, the Glencairn's star- 
boad quarter coming against the Bedfordshire's starboard bow. The 
libelant claims damages as follows: 

Necessary repairs to the Bedfordshire, and commiasions tliereon ,f 3,126 25 

Lioss of the use of the ship during the time reqnired to make repairs. . . 3,650 00 
Dépréciation of market rates for ships of the clnss of the Bedfordshire 

in the meantime 1,618 20 

Loss of time, and expansés of master and ci-ew, and the wages thereof SOO 00 
Injury to the Bedfordshire by reason of the strain suffered, and other 

and additional losses incident to and resulting from the collision CGC 00 



Total S9,794 4! 



The claimant admits the liability of the Glencairn, and olïers to 
pay ail damages actuaJly suffered by the Bedfordshire as a resuit 
of the collision, but dénies that such damages are more thtm $2,- 
i!99.o0, which sum the claimant has deposited in the registry of the 
court for the libelant's use. 

The principal controversy in the case grows out of an injury to 
the main lower cap of the Bedfordshire. This main cap is a large 
double band of iron, weighing about 400 pounds, and shaped like a 
ligure "8." It is almost nine inches in depth and one inch thick. 
It is the means by which the main topmast is seoured to the main- 
inast. While the Bedfordshire was off Cape Hom, on her voyage 
to tliis port, her topsail lanyards were carried away during a storm, 
and the yard, weighing probably three tons, came down. The force 
of the blow was such that the main cap was craelced on the star- 
board side, the crack extending to the eye boit hole, about the center 
of that part of the main cap through which the matnmast extends. 
As to this there is no question. It is claimed on behalf of the Bed- 
fordshire that, among other injuries sustained by her by the colli- 
sion in Astoria harbor, there is a second crack of the main cap, not 
so deep and serions as the former injury, but serious enough to make 
it necessary to replace the old cap with a new one, at an expense 
greatly above what would be reqnired if the vessel could hâve had 
the repair made in her home port, as she might hâve done if it had 
not been for the second injury; the claim being that it was prac- 
ticable, had there been bnt one crack, to hâve reinforced or tempo- 
rarily repaired the main cap, with a lashing called a "Spanish Cap," 
so that the vessel could hâve completed her voyage. On the other 
hand, it is contended, for the Glencaim, that the second or smaller 
crack did not resuit from the collision, but was caused by the same 
blow that caused the injury on the starboard side (the lesser injury 
was on the port side and directly opposite the craclc on the starboard 
side); and it is further contended that, without the smaller crack, 
the vessel could not safely hâve gone to sea without a new main 
cap, and that what is called the "second injury" did not, therefore, 
add to the cost of repair, or delay the vessel in this port. 

The évidence bearing upon the question as to whether the injury 



THE GI,ENCAIEN. 381 

to the main cap on tte port side was caused by the collision, or by 
the falling spar ofl Cape Hom, is conflicting. The captain of the 
Bedfordshire, the mate, and third mate ail testify that they made 
careful examinations of the main cap after the accident off Oape 
Horn, and that the crack on the port side was not there until after 
the collision. The mate lashed the main cap with wire lashings. 
Hannaford, a seaman on the Bedfordshire, painted the main cap 
about a week before the vessel arrived at Astoria, flrst chipping off 
the blisters on it. He painted between the lashing, and would, so 
he testifles, hâve seen a crack on the port side, had there been one. 
Upon examination, made by the captain and the two officers named, 
and by Freeman, an Astoria blacksmith, after the collision, the 
crack on the port side appeared to be a fresh crack, and there was 
no paint to be seen on its edges. On the other hand, Oapt. Wright, 
of the Glencairn, testifies that he examined the main cap shortly 
after the collision, that both cracks appeared to be old ones, and 
that he could see traces of paint on the edges of the crack on the 
port side. Hamilton, the Glencairn's first officer, testiûes that this 
in jury was an old one, and that he found a part of the port-side crack 
covered with paint; the crack extending beneath the paint, thus 
showing that this injury existed at the time the main cap was 
painted. 

There is différence of opinion as to whether the strain upon the 
masts of the Bedfordshire, caused by the pulling off of the Glen- 
cairn, could hâve resulted in the port-side injury to the main cap. 
On the one hand, it is claimed that the backstays of the Bedford- 
shire would not permit her topmast to come forward, as it must hâve 
done to cause the injury. It is not claimed that there was anything 
unusual as to the condition oï thèse backstays after the collision. 
On the other hand, Capt. Hugo, of the Bedfordshire, testifles that 
the backstays on his ship are of wire, with rope lanyards, apd that 
thèse stays are always slack to a degree. Smith, the third mate of 
the Bedfordshire, testifles that,when the Glencairn was being hauled 
ofl by the tug, he saw the mainmast, the main topgallant mast, and 
the royal ail bent forward. This proves too much. If the main- 
mast bent forward with the topgallant, it is not probable that the 
main cap Connecting the two would hâve been subjected to an un- 
usual strain. 

I think the probabilities are that both cracks in the main cap re- 
sulted from the same cause. The effect of the blow from the fall- 
ing of a spar weighing three tons, froon such a height, upon the main 
cap, is demonstrated by the injury which it is admitted to hâve 
caused. Both sides of the main cap were subjected to practically 
the same strain by this blow, and, while a crack upon one side 
from this cause might not necessarily be accompanied by a lilce in- 
jury on the other, such would be its tendency. Furthermore, it is 
not probable that the backstays of the Bedfordshire could hâve been 
slack enough to permit the topgallant and royal masts to come for- 
^vard so as to hâve produced this injury. The office of thèse stays 
is to prevent thèse masts from coming forward at ail. If, however, 
the staye on the ship are slack to this degree, then what is claimed 
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to have happened when the Grlencairn was pulled off after the colli- 
sion would be likely to happen at sea in bad weather. The pitcli 
of ihe ship in a rough sea would inevitably cause the topgallaat and 
royal masts to corne forward as far as tlie slack of the backstays 
would permit, and the strain upon thèse masts by the pulling apart 
of the two ships could do no more; m that one of two conclusions 
is unavoidable: Either the backstays preA'ented thèse masts from 
coming forward, and the injury on the port side of the main cap was 
not caused, as claimed for the Eedfordshire, or else the liability of 
the ship to this injury made it unsafe for her to proceed to sea with- 
out a new main cap. 

I do not overlook what is claimed as to a temporary repair by the 
expédient of what is called a "Spanish Oap," — a wire lashing around 
the main cap, — to enable the vessel to reach her home port. There 
was already a wire lashing around this cap at the time of the colli- 
sion. How much more extensive the proposed Spanish cap was to 
be does not appear. The one already there did not suflice to pre- 
vent further injury, assuming that the port-side crack was caused 
by the collision. And, as to this, it is not shown that, but for the 
port-side injury, the Eedfordshire would have completed her voyage 
without the expense of a new main cap. It is true that Capt. Pope, 
acting as an arbitrator in the matter, stated, in his award, that it 
appeared to him that the damage to the cap on the starboard side, 
while to some extent a serions one, could have been temporarily re- 
paired, and that the repair, supplemented by a Spanish cap, would 
have enabled the vessel to prosecute her voyage to a port where re- 
pairs could have been effected more reasonably than hère. But, as 
a witness, Capt. Pope said: 'With the single crack, I would possibly 
have allowed the vessel to go with'the Spanish cap. With two 
cracks, I should certainly have not done so." In view of this state- 
ment, \ cannot assume that the Eedfordshire could have completed 
her voyage without a new main cap. To say the least, the matter 
is left in such uncertainty as to preclude damages; and, furthermore, 
I am not inclined to encourage such makeshifts as this, whereby, 
regardless of the property interests involved, the lives of seamen 
are jeopardized merely that there may be saved to the owners of 
vessel s the paltry différence between the cost of repairs as between 
this and some other port. 

Libelant claims, also, that by agreement of parties the matter of 
this injury was submitted to the arbitration of Capt. Pope, who made 
a report favorable to the Eedfordshire. But, while the arbitrator 
proceeded in the utmost good faith, there is serions dispute as to 
whether any agreement to arbitrate existed. Capt. Pope was ab- 
sent from the city when the understanding, whatever it was, in pur- 
suance of which he acted, was had, and his information in the prem- 
ises was derived from the libelant. Capt. Wright, of the Glen- 
cairn, says that there was no agreement to arbitrate, but merely an 
agreement on his part that Capt. Pope should examine the Bedford- 
shire's main cap, and report whether the second injury was a new 
or an old one. Capt. Hugo, of the Eedfordshire, testifies that there 
was an agi^eement to arbitrate, — that it was agreed verbal ly that 
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Gapt Pope was to go down, examine the cap, say if the Glencairn 
had done any damage to it in tlie eollision, and, if so, to what es- 
tent. 

There is no disagreement between the two masters as to the un 
derstanding in pursuance of which Capt. Pope acted. They disagree 
as to the effect of that understanding, one claiming and the other 
denying that it was an arbitration. ïo bind the parties, an agree- 
ment to arbitrate ought to be certain. The authority of the arbitra- 
tor to make a décision should not be left to implication. The law 
implies an agreement to abide the resuit of an arbitration, but it 
canuot imply the agreement to arbitrate from the questionable au- 
thority to examine "and say if any damage had been done, and to 
what extent." There is hère no agreement to submit any question 
to the décision of Capt. Pope. The damage to the main cap, while 
the principal cause of dispute between the parties, is not the only 
one. There are other matters of dispute between them which would 
naturally and probably hâve been included in any arbitration of 
différence between them. 

I cannot allow damages based upon the claim that the Bedford- 
shire was kept out of the market by reason of her injuries. The 
Bedfordshire was held for higher charters than were oflered, and 
the market was a falling one. She was in the harbor nearly a month 
before the collision, and had declined offers for her charter as high 
as 35 shillings. She was, according to the testimony of Mr. Sibson, 
being held above the market. It is claimed that, at the date of the 
collision, and following, she was worth 32s. 6d.; but the testimony 
tends to show that she was held above that figure, and that the 
market continued to décline. She is not entitled to recover from 
the Glencairn the value of the market which she refused. She was 
not an exception in this regard. Other vessels equally valuable de- 
clined charters in the state of the market, and remained in port after 
the Bedfordshire had completed her repairs. 

The claim for commissions on money disbursed in repairs is made 
on the authority of the case of The Clan Mackenzie,^ but the claim 
was not contested in that case. I do not think that the fact of such 
an allowance is sufiicient to establish the validity of claims of this 
character. It is argued that the fact that the claim was not con- 
tested in the case of The Clan Mackenzie goes to show that it is 
above controversy. There is force in this suggestion, and yet the 
fact, if it is a fact, as I assume from the failure to cite any other 
like case, that there is no other case where such an item has been 
included in an award of damages, compels me to disallow it in this 
case. It was probably submitted to in The Clan Mackenzie Case 
because of the fact, testifled to in this case by Mr. Laidlaw, who 
made the claim in that case, that such charges are customary. T 
am not prepared to recognize a custom among shippers, in allowing 
between themselves commissions upon moneys disbursed, as estab- 
lishing a rule of damages in cases of maritime collision. 

Neither the claim for costs in the Spreckels libel suit against the 

1 Reported sub nom. The Oregon, 45 Fed. 62. 
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BedfordsWre, nor that for Mr. Oherry's services for superintending 
repairs, can be allowed. The Spreckels libel was against both ves- 
sels, and was for a sialvage seryice. There was no foundation for 
such a claim against the Bedfordshire, and it is not the fault of tlie 
Glencairn that the Bedfordshire was included in the libel for its 
enforcement. The Grleneairn, in its answer in that case, admitted 
that the towage service was made at its request, and it offered to pay 
what it contended was a reasonable compensation therefor, and flnal- 
ly compromised and paid the demand. It did not attempt to shift 
any part of the responsibility for what had been done upon the 
Bedfordshire. Nothing more was required of the Glencairn. One 
of the items claimed, on behalf of the libelant, as an expenditure 
of Mr. Cherry, is for |125, services in superintending the repairs 
made upon the Bedfordshire at Astoria. There is no reason shown 
why the master could not hâve superintended thèse repairs him- 
self, and, in fact, he was actually présent during the whole period, 
and there is no more fit or proper person for superintending repairs 
of a vessel than her master, and this item cannot be allowed. 

There are several other minor claims made on behalf of the libel- 
ant, but, on an examination of them, I cannot find that they fell 
either within the rule of "restitutio in integrum," or within tbe rule 
that only the damages resulting directly from the injury as a proxi- 
mate cause ought to be made good. 

Since the announcement of the foregoing opinion, the proctors 
for the libelant and claimant, respectively, hâve agreed upon certain 
items as falling within the tender, made in gênerai language by the 
answer, that olaimant would pay ail damages resulting from the 
collision as a proximate cause. The gross amount of thèse addi- 
tional items is $340.15, which will be included in the decree. And 
I hâve also heard the proctors for libelant and claimant, respectively, 
upon the question of costs, but am of the opinion that the libelant 
should bear the costs, because, while the letter in évidence, dated 
January 13th, is not, in a strict légal sensé, an acknowledgment 
of liability, it clearly admits the liability for the purposes of an 
amicable settlement, and asks only that further information be 
given in regard to itemizing certain lump charges. This was, I 
think, a reasonable request, and should hâve been answered; and, 
under the rule that the courts ought to do ail that they can to favor 
amicable settlements, and to discourage litigation, I must adhère 
to my resolution to adjudge costs to the libelant. I am of the opin- 
ion that the amount tendered by the claimant and paid into court 
is ail that libelant is entitled to recover, and that the claimant is 
entitled to his costs, and to this efîect will be the decree. A decree 
will be prepared and entered in accordance with this opinion. 
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LTJND T. CHICAGO, R. I. & P. RT. 00. et al. 
(Circuit Court, D. Nebraska. January 23, 1897.) 

1. Remotai, ot Causes— Jurisdiotion op Fédéral Court. 

The Jurisdletion of the circuit court, in a case removed from a state court, 
does net dépend on tlie regularity of the order for removal, nor on the makin^ 
of such an order, but only on the removabllity of the cause, and the com- 
pliance with the statute in respect to removal. 

2. SAME— FEDERAL QOESTIOM— FEDERAL CoKPOHATIOXS AND HEOEIVERS. 

A suit against a corporation of the plaintiffi's state, jointly with the Union 
Pac. Ry. Co., a corporation chartered by congress, and its receivers appointed 
by a fédéral court, such suit being also brought against the receivers, with- 
out leave, by virtue of the fédéral statute, is a suit arising under the laws of 
the United States, and, if brought in a state court, may be removed to a fédéral 
court. 

L. D. Holmes, for plaintiff. 

W. R. Kelly and E. P. Smitli, for défendants Union Pac. Ry. Co. 
and receivers. 

M'cHUGH, District Judge. This is a motion to remand. The 
suit was begun in the district court of Douglas county, Neb. It 
is an action for damages for personal injuries, sustained, as alleged, 
. through the négligence of the défendants. The pétition allèges 
that the défendants were in the joint possession of a certain Une 
of raiiway reaching from Council Bluffs, lowa, to a point west of 
South Omaha, Neb.; that the défendants jointly operated certain 
passenger trains over said raiiway; and that plaintiff sustained in- 
juries because of négligence on the part of the défendants in the 
opération of one of the trains aforesaid. The pétition prays judg- 
ment against the défendants for the sum of $25,000 and costs of 
suit. The défendants Union Pacific Raiiway Company and S. H. H. 
Clark, E. EUery Anderson, Oliver W. Mink, John W. Doane, and 
Frédéric R. Ooudert, receivers of said company, flled in due time 
a pétition, together with a bond, for the removal of the cause to 
this court. This pétition and bond came before Hon. W. W. Key- 
sor, one of the judges of the district court aforesaid, at chambers. 
The bond was by him approved, and the cause ordered removed to 
this court. A transcript of the proceedings in the state court was 
duly flled in this court. The plaintifl bas flled a motion to remand 
the cause to the state court. 

His first point is that the judge of the state court had no power to 
enter, at chambers, in vacation, the order removing the cause to this 
court, and that the removal is tîierefore illégal. There is nothing in 
this point. The jurisdiction of this court does not dépend upon the 
order of removal entered in the state court. It is not necessary that 
such an order be entered. The suprême court of the United States 
bas said (Kern v. Huidekoper, 103 U. S. 485): 

"If the cause is removable, and the statute for its removal has been complied 
with, no order of the state court for its removal is necessary to confer jurisdic- 
tion on a court of the United States." 

Inasmuch as the removal statute was complied with in this case 
by the défendants petitioning for removal, if this cause is remova- 
78 F.-25 
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ble, the jurisdiction of this court is complète without référence to 
the regularity of th.e order of remoyal entered in the state court. 

It is further urged in support of the motion to remand that this 
action is against ail the défendants jointly; that one of the défend- 
ants, the Chicago, Rock Island & Pacific Eailway Company, Con- 
solidated, is a corporation organized under the laws of the state of 
Nebraska; that the action is not separable; and, inasmuch as one 
of the défendants is a Nebraska corporation, the action is not remov- 
able. The Union Pacific Eailway Company is a corporation deriv- 
ing its corporate powers from acts of congress. It ha s been de- 
cided that, since every suit against this fédéral corporation neces- 
sarily involved the exercise of the corporate power it received in a 
fédéral law, therefore ail suits against the company were suits aris- 
ing under the laws of the United States; and hence that suits 
against the corporation could be removed to the fédéral courts. 
Pacific Railroad Removal Cases, 115 U. S. 1, 5 Sup. Ct. 1113. 
The receivers of the Union Pacific Railway Company were ap- 
pointed by this court. Ali the powers of the receirers in the pos- 
session, control, and opération of this road and properties were de- 
rived from this court. The court acted by virtue of the judicial 
power possessed and exercised under the constitution and laws of 
the United States. Therefore ail the power possessed and exer- 
cised by thèse receivers in respect to this railroad property was by 
virtue of fédéral law. Every suit against thèse receivers, there- 
fore, as it necessarily involves the exa-cise of thèse powers, is a 
suit arlsing under the laws of the United States, and is removable 
to the fédéral court. Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905. 

Moreover, the right to maintain this action against the receiv- 
ers grows ont of a fédéral law. A receiver having been appointed 
by a court, that court had exclusive jurisdiction over him, and 
no suit at law could be prosecuted against him without leave of 
the court. But our fédéral statute permits such suits to be brought 
against thèse receivers without leave of court. Hence this suit 
was begun and is being maintained against thèse receivers by vir- 
tue of a fédéral statute. It is plain from thèse considérations that 
this suit, as it affects the Union Pacific Railway Company and the 
receivers, is an action arising under the laws of the United States. 

It is urged, however, that, conceding the correctness of what has 
been said, this cause is not removable, because the défendant Chi- 
cago, Rock Island & Pacific Railway Company, Consolidated, is a 
Nebraska corporation; that as to it no fédéral law is involved; 
that, since this last-named company could not, if sued alone, remove 
the cause to this court, this cause, being against ail the défend- 
ants jointly, cannot be so removed. I do not think this position 
well taken. The fact that the action is against the défendants 
jointly, under the circumstances of this case, makes it removable. 
In this suit it is sought to hold the défendants jointly liable. We 
hâve already seen that ail suits against the Union Pacific Railway 
Company and the receivers are suits which, of necessity, arise un- 
der fédéral law. No suit can be brought against them which does 
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not involve th.e power under vrhich. they act, which is, as we hâve 
seen, the laws of the United States. So every action against tliem 
jointly with another must be a suit arising under fédéral law. No 
joint recovery can be liad, no joint suit can be proseeuted, which 
does not reach ail the défendants. To reach the Union Pacific 
Raiiway Company and the receivers in this case it is necessary to 
involve the laws whence they dérive their power. Since this suit 
against the receivers and the Union Pacific Railway Company neces- 
sarily involves the fédéral law, It is clear that this case arises under 
fédéral law. A suit against the Rock Island Company could be main- 
tained withoiit référence to the fédéral laws. But when it is 
sought to hold jointly with this company the Union Pacific Com- 
pany and its receivers, then a new character is given the action, a 
new élément is introduced, to wit, the laws of the United States. 
Therefore, as it is necessary, in order to maintain this action 
against the défendants jointly, to invoke fédéral law, the case is 
one arising under the laws of the United States, and hence was re- 
movable under the statute. 
In the case of Landers v. Pelton, 73 Fed. 311, it is said: 

"The question hère arises whether an action brought against the receiver of a 
United States court and others, who are citizens of the same state as that of the 
plaintiff, to establish a joint liability of ail the défendants, is a suit arising un- 
der the laws and constitution of the United States. I do not see how it can 
be otherwise. No separate liability could be asserted against the receirer, as re- 
ceiver, except under the laws of the United States. If no separate liability could 
be aâserted against him, except by virtue of those laws, certainly no joint lia- 
bility with another can be asserted against him, except by virtue of the same 
laws. Therefore the joint liability of the défendants with the receiver arises 
under the laws and constitution of the United States. If the plaintifE wished to 
sue the other défendants without joining the receiver, he had his élection to do so, 
because the liability of joint tort feasors is also several. He might, therefore, 
hâve maintained his action against the résident défendants in a state court, with- 
out any possibility of a removal to a fédéral court. He elected, however, to join 
the résident défendants with a person against whom he could establish no lia- 
bility, in the capacity in which he sues him, except by virtue of the laws of the 
United States. Therefore the joint cause of action which he asserts against ail 
the défendants must find its sanction in the fédéral statutes. Hence the cause of 
action is removable." 

The motion to remand is overruled. 



BRADLEY v. OHIO E. & C. RY. 00. 

(Circuit Court, W. D. North Carolina. December 17, 1896.) 

Removal dp Causes — Citizenship op Corporations — Charters from Dipperent 
States. 

In 1885 the législature of South Carolina, by an amendatory act, recognized 
the corporation of the G. Ry. Co., and gave it the name of the 0. Ey. Co. In 
1886 the C. Ry. Co. Consolidated with two North Carolina raiiroad corpora- 
tions, under its name of the G. Ry. Co.; and such consolidation was ratified by 
the North Carolina législature by an act of February, 1887, which also con- 
ferred important franchises, within North Carolina, on the corporation. The 
O. Ry. Oo., as thus organized, also had charters from South Carolina, Ten- 
nessee, and Kentucky, and was authorized to build a raiiroad passing through 
the four States. A mortgage upon its road was foreclosed, the whole road 
sold, and bought by one H. After taking possession, H. executed and filed 
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a déclaration, nnder sections 697, 698, and 2005 of the North Carolina Code, 
for the purpose of constituting a new corporation to succeed to the rights and 
property bought by him, to whieh he gave the name of the O. Ky. Co. of 
North Carolina, and to whieh he conveyed the railroad property within that 
State. H. afterwards obtained charters in Virginia and South Carolina for the 
O. Ry. Oo., and conveyed to it the railroad property and franchises purchased 
by him. HeM, that the corporation operating the railroad In North Carolina 
could not found any claim to be considei-ed a citizen and résident of South 
Carolina on any relation it had with the C. Ry. Co., nor on the obtaining ot 
charters from South Carolina and Virginia, and conveyance of the projjcrty 
by H., but that it was a domestic corporation of North Cai-olina, and, as siich, 
not entitled to remove to a fédéral court, on the ground of local préjudice, a 
suit brought against it in a court of that state. 

A Motion to Remand to the State Court. 

E. J. Justice, for plaintiff. 

P. J. Sinclair and H. N. Hardin, for défendant. 

DICK, District Judge. This action was instituted in the state 
court for the county of McDowell to recover damages for personaî 
injuries occurring in this state ; and the défendant availed itself of 
the right given by the act of congi-ess of the 13th of August, 1888, 
to nonresident défendants, to remove an action pending in a state 
court to the United States circuit court on the grounds of local 
préjudice, etc. The application was received and considered, and 
this court adjudged that local préjudice did exist in said county, as 
alleged and proved by évidence; and an order was made for the 
removal of this case from the state court to this court at Charlotie. 
In the said order, leave was granted to plaintiiï to file a motion to 
remand at the next term of this court; and such motion was duly 
made, and is now before this court for détermination. This order 
was not recognîzed and observed by the state court, whieh declined 
to relinquish jurisdiction, on the grounds insisted upon by the 
plaintiiï: "(1) That the Ohio River & Charleston Railroad Com- 
pany is a corporation and citizen of North Carolina; (2) that this 
fact also appears in the record and pleadings." From this order in 
the state court the défendant prayed an appeal, whieh was allowed, 
and the clerk was directed to send up a full transcript of the record, 
and ail the papers flled in the case. On a hearing in the suprême 
court in the term just closed, the court afiSrmed the order of the 
court below, not upon the grounds stated in the order appealed 
from, although fully presented in the record, briefs, and argument 
before the court, but upon a defect that appeared in the proceed- 
ings of this court for the removal of the cause. 36 S. E. 169. I con- 
cur in this décision of the suprême court, founded upon the fact that 
"it does not aifirmatively appear, either in the pétition, or in the order 
of removal, or anywhere else in the record, that the diverse citizen- 
ship of the parties existed also at the time of the commencement 
of the action." This décision is not important, if the substantial 
grounds set forth in the order of the state court are not well found- 
ed; for, as the case was properly retained, and is still pending, in 
the state court, and this court acquired no jurisdiction, by reason 
of its defective proceedings, the defect mentioned could be reme- 
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died by the défendant filing a new pétition, alleging the facts omit- 
ted by inadvertence, and obtaining a correct and légal order of re- 
moval; for common justice would require that the défendant should 
not be deprived of a substantial légal right by the nonobservance 
of his counsel and the court of a matter that is, to some extent, 
often refined and technical. 

The material question of law for this court to décide on the pend- 
ing motion to remand is whether the défendant is a foreign or do- 
mestic corporation, before allowing a new pétition to be flled. It 
is insisted on the part of the plaintifE that défendant is a domestic 
corporation, for the purposes of this action, because in its answer 
it did not speciflcally answer to a positive allégation in the com- 
plaint that "it is a corporation incorporated under the laws of 
North Carolina, owning and operating a railway and doing business 
in said state as a common carrier of passengers and freight," etc. 
To this allégation the défendant made answer that it "has not suffl- 
cient knowledge or information to deny or admit this allégation of 
the complaint, and dénies the same." This court is of opinion 
that this gênerai déniai by the défendant of the allégation of its 
légal existence as a domestic corporation is sufficient, and the only 
matters of fact admitted were due service of process, and that it 
was an organized association acting as a corporation within this 
state. The plaintifl, on objection to this gênerai déniai of matter 
of law, as indeflnite and uncertain, could not, on motion, hâve ob- 
tained an order on défendant to make the answer more spécifie as to 
the legality of its domestic corporate existence, for the allégation 
contains matter of law. Matters of law, or mère inferences of law, 
are questions to be judicially noticed and determined by the court, 
and such matters M'hich are not proper subjects of traverse are not 
taken as admitted by pleading over. This matter of law was dis- 
tinctîy presented in the order of the state court appealed from, and 
was the material point in the case; and the fact that the state su- 
prême court, after full argument of counsel, failed to make adjudi- 
cation of the point, tends strongly to show that the court regarded 
the question of law as a matter of some difficulty and importance. 
A railroad corporation is an artificial person, created by positive 
law, and invested with franchises involving spécifie powers and 
privilèges, conferring some of the attributes of sovereignty, to be 
exercised primarily for the beneflts and advantages of the public. 
Such corporate franchises can never arise and be invested by any 
kind of implication. If the défendant is not a domestic, but a for- 
eign, corporation, its failure in its answer to make spécifie déniai 
of a direct and positive allégation of matters of law in the com- 
plaint did not estop it from claiming a right of removal of this case 
from the state court to this court under the provisions of the act 
of congress of the 13th of August, 1888. 

The chief ground for the motion to remand — strongly insisted 
upon by counsel of plaintiff--is that the défendant, at the time of 
the in jury sustained by plaintifl's intestate, was a domestic corpo- 
ration, duly incorporated under the laws of the state of North Caro- 
lina, owning and operating a railway and doing business in said 
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State as a carrier of passengers and freight, etc., and, being in fact 
and in law such domestic corporation, it was not entitled, under the 
Baid act of congress, to the order of removal heretofore made by 
this court, which bas not now jurisdiction to retain and dispose of 
this case. I bave examined and considered tbis question of law 
witb more tban ordinary care, as tbe counsel of défendant, in tbeir 
briefs and arguments, insisted tbat tbis court, in tbe case of Hud- 
son T. Eaih'oad Co., decided "tbat, for jurisdictional purposes, tbe 
C, C. & C E. R. Co. was a foreign corporation witbin tbe state of 
Nortb Carolina, and was a citizen of Soutb Carolina, and tbat tbe 
act of tbe gênerai assembly of tbis state amounted only to a license, 
and did not create a new corporation." I bave examined such 
case, reported in 55 Fed. 248, and ûnd tbat tbe court decided tbat 
said railroad company was a citizen of Soutb Carolina, and had a 
rigbt of removal of tbe case from tbe state to tbe fédéral court. 
Tbe question as to its citizensMp in tbis state was not presented on 
tbe trial, as tbe injury sued for in tbe state coiirt occurred in Soutb 
Carolina. On a pétition of plaintiff to bave bis judgment declared 
to be a lien on tbe property of tbe défendant under tbe laws of tbis 
state, I referred tbis question to tbe circuit court of Soutb Carolina 
baving original and prior jurisdiction of tbe subject-matter. Ex 
parte Hudson, 61 Fed. 369. Many motions were made in tbis court 
before tbe trial, and in some of tbem I may bave expressed views as 
stated by counsel, and, according to my recollection, such were my 
impressions, but the question was not fully argued and decided. 
It now appears, from documentary proofs before tbis court, tbat 
tbe général assembly of South Carolina, by an amendatory act of 
December 22, 1885, recognized the pre-existing corporation of the 
Georgetown & Nortb Carolina Narrow-Gauge Railroad Company, 
and gave it the name of the Cbarleston, Cincinnati & Chicago Rail- 
road Company. Previous to this date tbere were existing in tbe 
state of Nortb Carolina two duly cbartered and organized domestic 
corporations, respectively known as tbe Rutherford Railway Con- 
struction Company and tbe Butherfordton, Marion & Tennessee 
Railway. Thèse domestic corporations were désirons of consoli- 
dating witb and merging into the said Cbarleston, Cincinnati & 
Chicago Railroad Company so as to make a continuous Une, and to 
extend tbe said road into and across tbe state of Nortb Carolina, 
and to enable said road to be continued across tbe states of Ten- 
nessee, Virginia, and Kentucky to the Obio river. In September, 
1886, ternis of consolidation were agreed upon by thèse respective 
railroad companies, which were duly approved, ratiiied, and con- 
firmed by an act of tbe gênerai assembly of Nortb Carolina of the 
17tb of February, 1887 (Acts 1887, c. 77). By tbis act tbe Charles- 
ton, Cincinnati & Chicago Railroad Company was recognized and 
adopted as one corporation, witb its Consolidated organization, for 
tbe purposes of tbe gênerai management of its property and con- 
ducting its business in tbe several states through which its rail- 
way sbould be constructed and operated. As it acquired tbe prop- 
erty and franchises of two domestic railway corporations of this 
state, and was also, in express ternis, autborized and empowered 
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to have and exercise ail the powers, privilèges, and franchises to 
the extent conferred on the North Oarolina Eailroad Company and 
other railroads in the chapters of the State Code entitled "Corpo- 
rations" and "Eailroads," it became a domestic corporation, to be 
governed by the laws of this state as to its property and business 
sitaated and transacted therein; and it also became liable to an- 
swer for ail acts done within such territorial limits as a domestic 
corporation. Eailway Co. v. Meeh, 16 C. C. A. 510, 69 Fed. 753, 
and cases cited. This act was not a mère enabling act, granting 
a license to a foreign corporation to operate a railroad and trans- 
act other business in this state under chartered powers derived 
from the state of South Oarolina; for this législative grant con- 
ferred other important franchises, which vi'ere accepted and exer- 
cised in this state, in the construction and opération of its rail- 
way, to as full an extent as could hâve been done by a North Oar- 
olina corporation under the most libéral charters ever granted. 
Clark V. Barnard, 108 U. S. 436, 2 Sup. Ct. 878. This act express- 
ly authorized this Consolidated corporation to mortgage its road 
apd property to secure its indebtedness. In order to carry on the 
contemplated plans and purposes of consolidation and extension 
of its railroad in and through the several states mentioned, this 
corporation on the 9th of August, 1887, executed a mortgage in the 
nature of a deed of trust, whereby it conveyed to the Boston Safe- 
Deposit & Trust Company ail of its property and franchises, etc., 
to secure the payment of certain speciâed first mortgage bonds, and 
said mortgage was duly delivered and recorded in the manner re- 
quired by the laws of the several states through which its railroad 
extended. This corporation having failed to make payment of in- 
terest on its bonds at the time and in the manner provided for 
in the mortgage, the whole debt secured became due and payable. 
The mortgagee, after reasonable indulgence, duly instituted pro- 
ceedings in the United States circuit court in the district of South 
Oarolina to obtain a decree for foreclosure and sale of the prop- 
erty and franchises conveyed as a security for the payment of 
the bonds mentioned in the mortgage; and on the 6th of February, 
1893, a decree was made for the purpose of affording the relief 
prayed for by mortgagee. In this decree it was ordered, adjudged, 
and decreed "that the Oharleston, Cincinnati & Chicago Railroad 
Company is a corporation organized and chartered by the states 
of North Oarolina, South Oarolina, Tennessee, and Kentucky for 
the purpose of constructing, owning, controlling, and operating a 
railroad," etc., and the spécial master appointed was authorized 
and directed to advertise the premises, property, and franchises of 
said Company and make sale as provided in decree. This decree 
was also entered as a decree of the circuit court of this district 
in the ancillary proceedings which had been regularly instituted 
and conducted. By virtue of this decree the spécial master made 
sale on the 2d May, 1893, and executed a deed to the purchaser, 
Charles E. Hillier, of Boston, conveying to him ail the property 
and franchises of the Oharleston, Cincinnati & Chicago Railroad 
Company. The said Charles E. Hillier, after having been put in 
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possession of saîd property and franchises, determined to form a 
new corporation, in accordance witli thé laws of the state of North 
Carolina (1 Cîode N. C. §§ 697, 698, 2005). In compliance with 
thèse sections, on the 20th of June, 1894, he executed, under his 
hand and seal, a déclaration constituting a new corporation, to be 
invested with ail the rights, powers, privilèges, and franchises of 
the Charleston, Cincinnati & Chicago Eailroad Company in this 
state. For the purpose of efCecting a complète working organisa- 
tion, he gave this new corporation the name of Ohio River & 
Charleston Railroad Company of North Carolina, appointed six di- 
rectors, and designated the amount of capital stock, and the num- 
ber of shares into which the capital stock should be divided, and 
caused a certificate of such organization to be duly flled in the 
several counties of North Carolina in which the said railroad was 
situated. On the 13th of November, 1894, the said Charles E. 
Hillier executed and delivered a deed to the Ohio River & Charles- 
ton Railway Company of North Carolina, conveying to said Com- 
pany so much of the property and the rights, privilèges, and fran- 
chises of the Charleston, Cincinnati & Chicago Railroad Company 
as were conveyed to him, as pnrchaser, by the spécial master, which 
are situated in the state of North Carolina, or were derived from 
the laws of said state. The granting of the rights, privilèges, and 
powers which constitute the franchises of a corporation are mat- 
ters under the control of the législature, and, within the limits 
of constitutional power, the législature may adopt, by statute, any 
mode of conferring and investing such corporate franchises, or 
continuing the existence of those franchises previously granted, 
which had been acquired by a pnrchaser under exécution sale, or 
under sale made by the decree of a court having authority by vir- 
tue of the laws of the state to order sales. Reasons of public pol- 
icy require the continuance of railroads in a condition of useful 
and efficient opération, and statutes enacted for such bénéficiai pur- 
poses should be liberally construed in ascertaining the intention 
of the législature for preserving the fuU accommodations and ad- 
vantages arising to the public from such corporations. Af ter care- 
ful considération, I am of opinion that the said proceedings of 
Charles E. Hillier were regular, suificiently spécifie, and in ac- 
cordance with the laws of this state; that the former charter of 
the Charleston, Cincinnati & Chicago Railroad Company has been 
dissolved in accordance with state laws, and that said company 
no longer has corporate existence in this state; that the Ohio River 
& Charleston Railroad Company is a separate and independent do- 
mestic corporation, and has no other connection or relation with 
the dissolved Charleston, Cincinnati & Chicago Eailroad Company, 
except it is legally invested with the property and franchises that 
formerly belonged to the said dissolved corporation. There can 
be no doubt as to the power of the législature, under the présent 
constitution of North Carolina, to repeal and dissolve railroad char- 
ters granted since the adoption of said constitution. Railroad Co. v. 
Eollins, 82 N. C. 523; Young v. Rollins, 85 N. C. 485; Marshall v. 
Eailroad Oo., 92 N. 0. 322. I hâve carefully examined and con- 
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sidered the cases cited by counsel of défendant, and hâve the opin- 
ion that the principles announced do not conflict with the légal 
views I hâve expressed in relation to the facts of the case be- 
fore the court. I will cite only one case mentioned in briefs, as 
it refers to other cases relied upon by counsel of défendant: Good- 
lett V. Railroad, 122 U. S. 391, 7 Sup. Ct. 1254. I concur with coun- 
sel of défendant in their opinion that the législature of this state 
bas, in sections 1932 to 1934 of the Code, manifested a clear and 
positive intention that railroad corporations shall not be created 
by the action of associated persons otherwise than as provided in 
such sections. Those sections refer only to the mode and manner 
or creating railroad corporations, and not as to the methods of con- 
tinuing the existence and opération of railroad franchises in the 
hands of purchasers at judicial sales. The property of railroads 
must be kept in association with their franchises, to préserve value, 
to give crédit to such corporations, to secure creditors, and keep 
railroads in opération for the benefit of the public, which was the 
primary object of the législature in bestowing such corporate fran- 
chises. Such législative purpose is clearly manifested in the Code 
of North Carolina, in sections 697, 698, 2005, and other sections. 
Gooch V. McGee, 83 N. C. 59. The défendant, in its pétition for 
removal, claimed to be a citizen and résident of the state of South 
narolina. It could not found this claim upon any relation which 
'+ had to the Charleston, Cincinnati & Chicago Railroad Company, 
for ail of the title, estate, interest, and equity of rédemption of this 
company to the mortgaged premises, rights, propei'ty, assets, and 
franchises were barred and forever foreclosed by the decree for 
sale and foreclosure made in the circuit court, which was duly exe- 
cuted by the spécial master. In the briefs of counsel, résidence 
and citizenship in South Carolina are founded upon the alleged 
facts that Charles E. Hillier, after his purchase, "obtained a char- 
ter by spécial act of the législature of Virginia approved February 
12, 1894, and flled certain articles of incorporation with the sec- 
retary of state of South Carolina, under tïie laws of said state; 
he, the said Hillier, Ixaving conveyed the property and franchises 
of his said railroad purchase to the Ohio River & Charleston Rail- 
way Company." Conceding thèse alleged facts to be fully estab- 
lislied, I am of opinion that the foreign corporation organized un- 
der that act has never been recognized and adopted by the législa- 
ture of this state, and has not superseded or destroyed the domestic 
corporation organized by the said Hillier under the laws of this 
state, or absolved the Ohio River & Charleston Railway Company 
of North Carolina from the discharge of the functions, duties, ob- 
ligations, and responsibilities which were assumed by its domestic 
organization. The said Hillier had no authority or power to dis- 
solve such domestic corporation, or transfer its franchises and prop- 
erty, without the consent and approval of the législature of North 
Carolina. 

As the proceedings for removal of this case were defective and 
ineffectual, and the case is uow rightfully pending in the state 
court, I cannot make an order to remand. It is therefore consid- 
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ered and ordered that the proceedings in this court for removal 
be dismissed, with costs to be taxed against the petitioner, the 
défendant in this case. 



BAKEE T. AULT et al. 

(Circuit Court, D. Washington, N. D. February 5, 1897.) 

Fédéral Coukts — Injusction against Proceedings in State Coukt — Insolvekt 
National Banks. 

When a valid judgment lias been obtained in a state court against a nationa! 
banli, and tlie lien thereof bas attached to its property, before the appointment 
of a receiver, Rev. St. § 720, applies to prohibit tlîe issue of an injunction by a 
fédéral court, at the suit of the receiver, to restrain the enforcemeut of such 
judgment. 

Stratton, Lewis & Gilinan, for complainant. 
P. M. Headlee, for défendants. 

HANFORD, District Judge. This is a suit for an injunction to 
restrain the défendants from proceeding to obtain satisfaction of a 
judgment in their favor against an insolvent national bank by a sale 
of real estate under a writ of exécution. The judgment was ren- 
dered by the superior court of the state of Washington for Snohomish 
county, and became a lien upon real estate owned by the bank situ- 
ated in said county, prior to the closing of the bank. The plaintiff, 
as receiver of said bank, claims the land as part of the assets in his 
custody as receiver, and that there will be a loss to the trust estate 
if the défendants are permitted to sell the property under an exécu- 
tion. Section 720, Eevised Statutes of the United States, protides 
that: 

"ïhe writ of injunction shall not be granted by any court of the United States 
to stay proceedings in any court of a state, except in cases where such injunction 
may be authorized by any law relating to proceedings in bankruptcy." 

This is a mandatory law, prohibiting the exercise by the fédéral 
couits of the power to issue injunctions to stay proceedings in any 
court of a state except in spécial cases, when authorized by some 
other law. I find it unnecessary to consider the other questions ar- 
gued by counsel, for the reason that this statute is applicable to this 
case, and it must control the décision. Where a judgment has been 
obtained by fraud, or rendered by a court having no jurisdiction, a 
United States circuit court may exercise its power to restrain a party 
from taking any beneât from a judgment so obtained, or rendered in 
his favor. Marshall v. Hohnes, 141 U. S. 589-601, 12 Sup. Ct. 02. 
But in the case at bar tbe validity of the judgment is not brought into 
question, and it is admitted that a judgment lien attached to the 
property before the receiver was appointed. I can flnd no ground 
for excepting this case from the rule prescribed by the statute. If 
the receiver wishes to save the property from being sacrificed by an 
exécution sale, he must discharge the lien by satisfying the judgment, 
or else apply to the court which rendered the judgment to stay pro- 
ceedings. Let there be a decree of dismissal, with costs. 
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BLANKS et al. v. KLEIN et ni. 

STAROKB et al v. KLEIN et ah 

(Circuit Court of Appeals, Fifth Circuit. December 1, 1896.) 

No. 4H4. 

Appealable Dbcrees— Dbcree for Costs. 

An appeal from a mère decree for costs of the court below must be dismissed. 
as a matter witliin that court's discrétion. But, where one item included in 
the decree is for clerk's fées in mailing and certifying the transcript on a for- 
mer appeal, the appellate couit may i-eview the same on the merits. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Southern District of Mississippi. 

Wade B. Young, for appellants. 
M. Dabney, for appellees. 

Before FARDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge. This appeal is from a decree of the cir- 
cuit court taxing costs in two equity causes whioh were decided in 
the circuit court July 16, 1891. Both causes were afterwards ap- 
pealed to this court, where Blanks v. Klein was affirmed (3 C. C. A. 
585, 53 Fed. 436), and Starclie v. Klein was dismissed for failure to 
file the record within the proper delay (14 C. 0. A. 672). The con- 
tested items of costs, with one exception, are costs incurred in the 
circuit court in the trial of the causes, and were approved by the 
judge who rendered the decrees, apparently in compliance with sec- 
tion 983, Bev. St. U. S. The proceeding in which the decree under 
considération was rendered appeara to hâve beeii provoked by a mo- 
tion of the appellants to retax costs. Proceeding under this mo- 
tion, the court, on the application of movers, referred the matter to 
a spécial master, with directions to tax the costs of said suits due 
by movers, and to make report to the judge of the court in vacation. 
The spécial master made an investigation, hearing évidence of sev- 
eral parties by way of déposition, and reported that the items com- 
plained of were properly and lawfuUy taxed. Exceptions were filed 
to this report, complaining of the spécial master's flndings both of 
fact and of law. The decree of the court overruled the exceptions 
to the master's report, confirmed the same in ail respects, and de- 
clared as foUows: 

"And it is further eonsidered by the court that inasmuch as nothing Is involved 
in said motion and report exeept costs in said causes, and that both of said causes 
hâve heretofore been appealed to the court of appeals, and said appeals flually 
disposed of in that court, no appeal lies from this decree." 

It seems to be settled that no appeal will lie from a mère decree 
for costs. Clarke v. Warehouse Co., 10 0. C. A. 387, 393, 62 Fed. 
328; Du Bois v. Kirk, 158 U. S. 58, 67, 15 Sup. a. 729. If this case 
covered only the costs incurred in the circuit court in an equity 
cause, which costs are unquestionably within the sound discrétion of 
the court (Canter v. Insurance Co., 3 Pet. 307; Kittredge v. Race, 92 



396 78 FEDERAL REPORTER. 

U. S. 120), we are clear that tMs appeal should be dismissed. As, 
however, one item included in the decree is for making and certif ying 
the transcript in the appeal to this court, and incidentally, therefore, 
an item of costs incurred in this court, we are disposed to consider 
the merits of th.e same. 

The contention of appellants is that, ovving to the circumstances 
attendant upon making up the transcript, the clerk agreed to accept 
a less sum than the fee allowed by law for such services. The 
master flnds, in respect to this matter, that the clerk was entitled to 
his full fee for the préparation of the transcript, unless the agree- 
ment claimed by complainants (appellants.) to hâve been made with 
him for compensation was established by the testimony, and then, 
upon a review of the évidence, finds that such agreemeut is not es- 
tablished. It is doubtful, under the System of compensation to 
clerks of the circuit courts of the United States, whether in any case 
the clerk may remit fées allowed by law, without making himself lia- 
ble for the full amount, because the United States are Interested in 
the fées of such clerks, and entitled to the overplus after deducting 
the compensation flxed by law. However this may be, we hâve ex- 
amined the évidence found in the transcript, and we reach the same 
conclusion as did the master, that the agreement on the part of the 
clerk to remit any part of the lawful charges for making and certi- 
fying the transcript is not established. The decree appealed from 
is ai&rmed. 



UNITED STATES v. GLEASON. 
(Circuit Court, E. D. New York. January 30, 1897.) 

NaTUBALIZATIOX— ISSUAN-CE OF CeRTIFIOATE— CONCLUSIVENESS. 

The administration of the oaths and issuing of a certificate to an applicant 
for naturalization by a court having jurisdiction of such applications consti- 
tute a judgment of admission to citizenship, which is conclusive as to the ex- 
istence of the necessary facts and the status of the applicant; and such cer- 
tilîcate cannot be set aside upon the ground that the facts were falsely repre- 
sented to the court. 

James L. Bennett, U. S. Atty. 
F. H. Van Vechten, for défendant. 

WHEELER, District Judge. This cause has been heard on de- 
murrer to the bill, which allèges, in substance, that the défendant 
was born prior to April 6, 1841, at Fishmoyne, in the parish of Down 
and Inch, and county of Tipperary, Ireland, and was an alien; that lie 
remained there till 1882, when he came to this oountry, and arrived 
at New York about May 13th of that year, when over 18 and about 

20 years old; that on October 22, 18C7, without having made any 
déclaration of intention to beoome a citizen of the United States, he 
presented a pétition for naturalization to the superior court of the 
city of New York, setting forth, among other things, that he had re- 
sided in the United States 3 years next prior to arriving at the âge of 

21 years, knowing this to be false; that thereupon the required oaths 
were taken, and a certificate in due form was issued out of, and under 
the seal of, that court, showiag that he had complied with the stat- 
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utes in such case made and provided, and had become qualifled as a 
naturalized citizen of the United States, which he then knew, and the 
plaintifE did not till July, 1896, know, to be false. Tlie prayer of tlie 
bill is for a decree tiiat he was not tlien qualiûed to become a citizen 
of the United States; that the certificate was obtained by this false 
représentation ; that it be ordered to be surrendered by him, and be 
canceled ; and for further relief. 

The constitution provided (article 1, § 8) that the congress should 
hâve power "to establish a unif orm rule of naturalization" ; and (by 
article 4, § 2) that "the citizens of each state shall be entitled to ail 
privilèges and immunities of citizens in the several states." Congress 
provided that an alien might "be admitted to become a citizen of the 
United States" by declaring on oath before certain courts of the Unit- 
ed States, "or a court of record of any of the states having common- 
law jurisdiction, and a seal and clerk, two years at least prior to his 
admission," that it was bona flde his intention to become a citizen 
of the United States, and to renounce other allegiance, and maldng 
to appear to the satisfaction of the court that he had resided within 
the United States flve years, and during that time had behaved as a 
man of good moral character, attached to the principles of the con- 
stitution of the United States, and well disposed to the good order 
and happiness of the same ; and that an alien who had resided in the 
United States 3 years next preceding arriving at 21 might be admit- 
ted without having made the previous déclaration of intentions. 
Rev. St. §§ 2165, 2167. Thus, universal citizenship of the United 
States and of the several states, and a mode of admission to it, were 
established, which were conârmed by the fourteenth amendment to 
the constitution, which 'provides (section 1) that "ail persons born or 
naturalized in the United States, and subject to the jurisdiction there- 
of, are citizens of the United States, and of the state wherein they 
réside." The défendant had not, according to the allégations of the 
bill, in fact become entitled to admission to this citizenship when he 
was admitted, for he had neither resided in the United States three 
years next before becoming of âge, nor made the preliminary déclara- 
tion of intention to become a citizen of which such résidence might 
tate the place; and his application probably would not bave been 
granted withooit the représentation, alleged to be false, of that rési- 
dence. But, whatever the fact was, the administration of the oaths 
and issuing of the certiflcate showed the satisfaction of the court 
as to the requirements, constituting a judgment of admission to citi- 
zenship, with the force of such a judgment upon the status of the ap- 
plicant. 

In CampbeU v. Gordon, 6 Cran eh, 176, Washington, J., said: 

"But iï the oath be administered, and nothing appears to the contrary, it must 
be presumed that the court before whom the oath was taken was satisfied as to 
the character of the applicant. The oath, when taken, confers upon him the rights 
of a citizen, and amounts to a judgment of the court for his admission to those 
rights." 

In Spratt v. Spratt, 4 Pet. 392, Chief Justice Marshall said: 

"The varions acts upon the subject submit the décision on the right of aliens 
to admission as citizens to courts of record. They are to receive testimony, to 
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compare it wlth the law, and to judge on both law and fact. This judgment ia 
entered on record as the judgment of the court. It seems to us, if it be in légal 
form, to close ail inquiry, and, like every other judgment, to be complète évidence 
o( its own validity." 

And iq Ex parte Cregg, 2 Curt. 98, Ped. Cas. No. 3,380, Mr. Justice 
Ourtis, upon a question as to the court, said : 

"The importance and value of this privilège of citizenship, which is conclusively 
and finally bestowed by the act of the court having jurisdiction, 'should prevent 
allowing any requirement of an act of congress from having its full weight,' in 
an application for this great right, so as to make an absolute and unimpeachable 
grant of it." 

The conclusive eflect everywhere of such judgments affecting the 
status of persons is alluded to in Hilton v. Guyot, 159 U. S. 113, at 
page 167, 16 Sup. Ct. 139, at page 145. Thayer, J., in U. S. v. 
Norsch, 42 Fed. 417 (much relied upon in behalf of the plaintiff), 
seems to treat the liability of a judgment of naturalization to be set 
aside for fraud like a patent as conceded, and to hâve considered only 
the power of courts of the United States to set aside such judgments 
of state courts, and to intimate that the relief would be accomplisihed 
by setting aside the certiâcate, or by injunction against exercising 
the right. Such would seem to be the only modes of relief, if any 
could be granted, for technically no court not authorized by law to 
review a judgment could directly set it aside. Barrow t. Hunton, 99 
U. S. 80. Aad a court of equity can affect a judgment only by de- 
cree to prevent carrying it out or enforcing it. 2 Story, Eq. § 885. 
The surrender of the certiâcate, which is only évidence of the judg- 
ment, would not affect the citizenship established by the judgment ; 
and an injunction which could only run against further exercise of 
the rights of citizenship would not affect past acts. 

The défendant became a citizen of the state of New York, as well 
as of the United States. Other citizens became entitled to vote for 
him for such ofQces as citizens could hold, as well as he became en- 
titled to vote, hold offlce, hold lands, or do what else citizens can do. 
Neither the state, nor any citizen of New York or of the United 
States, is a party to this suit; nor do they hold their right to vote for 
him, or to hâve him hold office, under him, and no decree against him 
hère could affect their right. An attempt to carry ont such a decree, 
especially after the right has been enjoyed 29 years, would produce 
great confusion and mischief. Chief Justice Mai'shall, in Spratt v. 
Spratt, before cited, stated that the inconvenience which might arise 
from holding the judgment conclusive had been pressed upon the 
court; "but the inconvenience might be still greater if the opposite 
opinion be established." 

Upon thèse authorities and considérations, the naturalization in the 
superior court of the city of New York must be held conclusive; and 
no ground for relief appears, if such as is prayed could be had in this 
form. Demurrer sustained. 
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PENNINGTON y. SMITH et al. 
(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

1. Dbckbes of Orphans' Codrt— Trcstee's Accodnt. 

s., as exécuter of his wife's will, held a considérable amount of Personal 
property and some real estate, one-half of both belonging to him under the will, 
and one-half going to him as trustée for his children. He fîled an account 
of the personalty, in which he charged himself with $13,800, overpaid beyond 
the actual amount of property received, as if with an asset of the estate, and 
credited himself with sundry items, including large disbursements for gênerai 
expenses of the estate and family, and $88,900, paid to himself as trustée for 
his children, which would be the correct amount of their interest, if the other 
items were correct, and the $13,800 overpaymeut represented an actual receipt 
of property. The account was approved by the orphans' court as filed. Upon 
the theory that he was entitled to reimburse himself for this overpayment out 
of the benefieiaries' share of the real estate, he took and deposited with his 
own funds, in the hands of his second wife, a part of the proceeds of the sale 
of the infants' share of the real estate. S. haying died, and litigation having 
arisen in the United States circuit court, between his widow and his successor 
as trustée, seeking to reclaim from her hands the share of the proceeds of the 
real estate taken by S., the widow claimed the right to show the overpayment, 
and charge it against the payment to the infants' estate, which the trustée 
resisted unless permitted to open the whole account, and show that the over- 
payment was properly chargeable against other items. Held, that the circuit 
court could not go beliind the decree of the orphans' court for one purpose, and 
not for ail, and would apply the rule that the adjudication of a compétent court 
will be accepted as a settlement of the questions before it. 75 Fed. 157, re- 
versed. 

3. Feberal JuRisDicTios— Citizenshtp op Trustée or Spegiai, Gitardian. 

A testamentary trustée, or a spécial guardian appointed under a state stat- 
ute for the sale of infants' land, suing in either capacity, is not a mère guardian 
ad litem or next friend; and the fédéral courts hâve jurisdiction of a suit 
brought by him against a citizen of a state other than his own. 

3. Trustées— Deaungs with Trust Funds— Notice to Third Parties. 

S., who held a mortgage as spécial guardian and trustée for his children, 
received a payment on the mortgage in a check payable to him as guardian, 
which he turned over to his wife, who deposited it in her bank, and afterwards 
returned a part of the sum to S., and expended a part under his direction for 
the maintenance of the ôhildren. S. claimed a right to the proceeds of the 
mortgage as his own, which his wife knew; but, it being afterwards held that 
he was not so entitled, also held, in a suit by the successor of S., appointed 
after his death, against S.'s widow, that she was chargeable with knowledge 
that the money was a trust fund, and was accountable for ail of it but that 
returned to S., the principal of the trust fund not being applicable to the main- 
tenance of the benefieiaries, and the widow being chargeable with knowledge 
of that fact. 

Appeal from the Carcuit Court of the United States for the South- 
ern District of New York. 

John B. Leavitt, for appellant. 
Alex. Thain, for appellees. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. Sallie L. B. Smith, the flrst wife of 
George Condit Smith, died in July, 1890, leaving two young daugh- 
ters. She was a résident of New Jersey, was possessed of real 
and Personal property, and left a will, which was duly admitted 



400 78 FEDERAL REPORTER. 

to probate in that state. After the bequest of a few spécifie lega- 
cîes, the will pro vides as follows: 

"I give, devise, and beqneath the equal'undivided half part of ail the rest ol my 
property, as aforesaid, to my husband absolutely, and the other equal nndivided 
half part thereof I give and beqneath, absolutely, to such child or children, and, 
if children, then in equal shares; but I direct that my husband shall hold the same 
in trust for such child or children during its or their minority, managing and in- 
vesting the same according to law, and from time to time applying such parts of 
the income thereof to the support, maintenance, and éducation of such child or 
children as he may think advisable. The détermination of my husband as to such 
management, investment, and application of income shall be final, and without 
appeal or question, as I hâve full confidence in his good sensé and discrétion." 

Her husband was appointed exécuter, duly qualified, and pro- 
ceeded to administer the estate. His account as executor was 
filed in December, 1891, and on February 23, 1892 the orphans' 
court audited and allowed said account as flled. It appeared 
therefrom that the executor had paid to himself , as trustée for each 
infant, on December 23, 1890, |30,200; and again, on May 25, 1891, 
114,2.50, for each,— the total thus paid being $88,900. Thèse pay- 
ments were in fact made by depositing 90 railroad bonds, valued at 
fhat amount, with the Central Trust Company, under an agreement 
which need not be recited, but which made the trust company the 
custodian of the bonds until the chiidren's majority, with proper 
provisions for the disposition of the bonds and income therefrom. 
In July, 1892, George Condit Smith married the défendant Emma 
Oondit Smith, having before that date become a résident of this 
state. He died October 7, 1894, leaving the said two children as 
his only heirs at law and next of kin, and by his will appointed 
his second wife, the défendant Emma Oondit Smith, guardian of 
his children, and executrix of his estate. Dui'ing the progress of 
this case through the circuit court, she received letters testamen- 
tary and of guardianship, in conformity with such appointment. 

A portion of the residuary estate of the flrst Mrs. Smith con- 
sisted of a house and land in East Orange, N. J. Having removed 
from that state, it seemed to Smith désirable to sell this real estate; 
and in January, 1893, proceedings were begun in the court of chan- 
cery for New Jersey, under a statute entitled "An act relative to 
the sale and disposition of the real estate of infants." Revision, 
p. 481, approved March 27, 1874. That statute provides for the 
appointment of a spécial guardian to sell such lands, when the 
court may be satisfied that such sale is for the interest of the in- 
fants, and further provides as follows: 

"Sec. 5. No sale of any real estate made in pursuance of the provisions of this 
act shall give to any person any other or greater interest in the proceeds of such 
sale than he or she would hâve had in the lands, provided the same had not been 
sold; but the said proceeds shall be considered relative to the statutes of descents 
and distribution, and for every other purpose as real estate of the same nature 
as the property sold." 

"Sec. 9. When any spécial guardian appointed under this act shall hâve sold 
the lands and real estate of the infant, and his account been presented and ap- 
proved by the chancelier, it shall be lawf ul for the chancellor to make an order dl- 
recting the said guardian to pay the proceeds of such sale, after deducting such 
commissions and expenses as shall be allowed by the chancellor, to the gênerai 
guardian of the said infant; and upon the payment to the gênerai- guardian 
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of the amonnt ascertalned by the chancellor to be due to the infant in tlie hands 
of the spécial guardian, and the assignment of the securities held by him in case 
the money bas been Invested by order of the court, the spécial guardian may by an 
order of the chancelier, be discharged from further duties and liabilities in rela- 
tion to his office; and the receipt of the gênerai 'guardian for the moneys and se- 
curities so ordered to be paid and transferred shall be a sufEcient release and 
discharge of such spécial guardian from his trust." 

Smith's pétition for sale of this real estate being presented to 
the court of chancery, the matter was referred to a spécial master 
to investigate and report. The master, after investigation, report- 
ed in favor of a sale; aiso, that: 

"George Condit Smith, the father of the infants, is the sole executor of the will 
of his first wife, under which will the said infants became entitled to their interest 
in said lands, and that he is by s<aid will appointed trustée to hoM the said lands 
in trust for the said infants dnring their minority; that he is • * * a suitable 
* * * person to be appointed spécial guardian of the said infants to sell the said 
lands." 

Upon this report and a "consent waiver" of Smith annexed there- 
to, whereby he agreed to release his curtesy in said premises, and 
to unité in the sale and conveyance of the same individually, and 
as trustée under the will of his late wife, and also as individual 
beneficiary of one-half of the property under the will, the court 
of chancery appointed Smith spécial guardian. and ordered a sale 
of the infants' right and title to such real estate for the sum of 
$13,750. It was further ordered that the net proceeds be put at 
interest by said guardian under direction of the chancellor, on good 
security, by bond and mortgage, for the benefit of said infants, 
and that the guardian make a report. Bef ore this order was made, 
a conditional agreement of sale had been made with one Crossley, 
for $5,000 cash, and the rest of the sum of |27,500 to be paid in 
half-yearly installments of f5,000 each, ail unpaid balance to be 
secured by purchase-money mortgage. This agreement was ap- 
proved by the court of chancery, and sale ordered in conformity 
thereto. On April 8, 1893, Smith, as spécial guardian, reported 
that he had sold the premises for |27,500, of which one-half ($13,- 
750) belonged to the infants; that the costs and expenses of the 
proceeding amounted to $393.13, and that he had "invested the 
balance of said money belonging to the infants in the purchase- 
money mortgage executed by Rena P. Crossley and husband on the 
premises sold, giving to myself, as spécial guardian of the said 
minors, a prior lien in said mortgage to the extent of the sum of 
$13,356.87, the balance of the said money due to the said minors. 
The said mortgage bears 5 per cent, interest, and is payable in 
two years from the date thereof." What the amount of this mort- 
gage was, the report of the spécial guardian does not disclose. It 
appears lÉrom the record on this appeal that the Crossleys paid 
$10,000 in cash, and that the purchase-money mortgage secured a 
bond to Smith, "personally and as such spécial guardian," in the 
sum of $17,500; $3,000 to be paid March 20, 1894, $5,000 on Sep- 
tember 20, 1894, and the balance on March 20, 1895. At the time 
of making his report as spécial guardian, Smith flled a déclara- 
tion of trust (duly recorded), by which he declared that, as spécial 
78 F.— 26 
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guardian in chancery of the said infants, lie held the said mortgage 
as such spécial guardian to the extent of $18,356.87; and he further 
covenanted as follows: 

"Said sum belongs to me as such guardian as a prior lien on said mortgage, and 
that my individual right in said mortgage money and interest is subject to said 
amount due to me as spécial guardian as aforesaid, with interest, I having indi- 
vidually received ail the net proceeds of cash that came from the sale of said lands; 
my intention being to invest ail my children's shares in the proceeds of sale in said 
mortgage as a prior lien, the balance only belonging to nie individually." 

Subséquent to the ûling of Smith's report as spécial guardian, 
no further steps appear to hâve been taken in the court of chan- 
cery touching this proceeding during his lifetime. There is noth- 
ing to show that this account was approved by the chancellor ; and 
no order was ever made directing him to pay the net proceeds to 
the gênerai guardian of the infants. He died still spécial guard- 
ian, under this act, and with the trust such act imposed undischar- 
ged. That act undoubtedly required the spécial guardian to hold 
the proceeds in trust for the infants until they came of âge or 
died, or until the court of chancery, under tlie ninth section of the 
act, might relieve the spécial guardian from further duty ; and 
none of thèse contingencies had happened when Smith died. 

On October 16, 1894, upon a pétition of the infants "by J. Condit 
Smith, their next friend," the complainant, William Pennington, 
a résident of New Jersey, was appointed by the court of chancery 
of that state trustée for the infants severally, "in the room and 
stead of George Condit Smith, deceased, to exécute the trusts men- 
tioned and declared in and by the last will and testament of Sallie 
L. B. Smith, deceased, ♦ • ♦ with ail the rights, powers, du- 
ties, and privilèges incident to the appointment." Pennington 
was required to give bonds in the amount of |60,000, as trustée for 
each child, and has so done. On October 17, 1894, the same court 
of chancery, on a like pétition in the matter of the sale of the in- 
fants' lands, appointed complainant "spécial guardian in the place 
and stead of George Condit Smith, spécial guardian, deceased, for 
[said infants] severally, with ail the rights, duties, and privilèges 
incident to the appointment." 

On October 18, 1894, this suit was brought. Before going into 
any statement of the facts constituting the alleged cause of action, 
it will perhaps be not inappropriate to state that, from an examina- 
tion of the record, we are satisûed that both parties, the complain- 
ant, Pennington, and the défendant Emma Condit Smith, are sin- 
cerely solicitons to protect the interests of thèse little children. 
Those interests would, we doubt not, be conscientiously looked 
after whether the légal obligation to do so rested upon the com- 
plainant, at one time their father's légal adviser, and apparently 
for many years their dead mother's friend, or upon the défendant, 
their stepmother, who, receiving thera in their infancy, has tenderly 
cared for and nurtured them, and been to them the only mother 
that they hâve ever known. This circumstance makes it most 
unfortunate that the parties could not hâve corne together before 
"^uit was brought, and, appreciating the situation which had been 
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brought about by George Condit Smith's careless metbods of doing 
business, bave reacbed some agreement, wbicb would bave fully 
protected the interests of the infants, without the harassment and 
expense of tbis suit. Prom letters put in évidence, it appears tbat 
défendant declined to meet tbe plaintifl, and discuss the situation, 
being led to believe tbat be bad asked for an interview, not as a 
friend of tbe cbildren, wbicb sbe Icnew bim to be, but as tbe rep- 
résentative of certain of ber busband's relations, wbom sbe seems 
to bave bad good reason to dislilie. In declining to meet bim, sbe 
States tbat ber family would under no circumstances permit ber 
to confer witb bim. In tbis particular they proved to be reckless 
and incompétent advisers, and it is to be regretted tbat défendant 
did not follow ber flrst impulse, and confer witb tbe plaintiff. 
Sucb conférence could not bave proved otberwise tban belpfuî. 
The facts ont of wbicb tbis cause of action arose will next be set 
fortb. 

At tbe time of Smith's marriage to bis second wife, be was prac- 
tically without means. The money be bad received from bis first 
wife bad been spent and lost, much of it, no doubt, in improvident 
investments, into wbicb be appears to bave been led by a brotber, 
J. Condit Smith. About a year afterwards, be met witb an acci- 
dent, wbicb injured bis band, so tbat be could not write ; and tbere 
after be kept no bank account, but, whenever be bad occasion to 
avail of bank facilities for deposit or check, used the bank account 
wbicb tbe défendant Mrs. Emma Smith kept, in ber own name, 
witb tbe Fiftb Avenue Bank. Tbere remained to bim, however, 
as we bave seen, tbe balance of tbe Crossley mortgage over and 
above tbe 113,356.87 prior lien wbicb be beld as spécial guardian 
for bis cbildren. He seems, moreover, to bave believed tbat be 
was entitled to appropriate to bis own use the |13,356.87, as an 
offset to a supposed "overpayment" by bim, as executor, to tbe 
trust funds of the infants, wbicb be bad lodged in the Central 
Trust Company. Tbis question of alleged overpayment will be 
examined critically hereafter. For tbe présent it is suflQcient to 
say tbat the accountant wbo prepared bis account for the orphans' 
court called bis attention to the fact tbat the aggregate of ail tbe 
scbedules of executor's crédits exceeded tbe total amount realized 
from the estate in the amount of $13,826.89. Thereupon he char- 
ged bimself witb tbis amount, so as to make bis account balance, 
and said to tbe accountant tbat, "as the only pièce of property be- 
longing to tbe trust estate was tbe bouse in East Orange, be would 
apply any overpayment tbat be bad made to the cbildren in the 
trust, togetber witb any expenditures or payments that be migbt 
make for the trust estate, as an offset to their interest in the East 
Orange property." Inasmuch as be subsequently stated to an- 
other witness that bis cbildren "practically bad no interest in the 
mortgage, as be had already deposited in the Central Trust Com- 
pany the équivalents of what their share would be," it is évident 
tbat be supposed tbat this overpayment by bim as executor had 
been made, not only solely on "Schedule F, Payment of Legacies," 
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but also solely on the items of that schedule which represented 
the payments to his children. Upon what theory Le based his sup- 
position the record does not disclose, and we are at a loss to con- 
ceive. Of course, it is not material to the issues raised in this 
case to ascertain what might be George Condit Smith's conception 
of his rights, but it bas seemed proper to state it in order to avoid 
any inference that in his subséquent transactions he had any in- 
tent to despoil his children of anything which might belong to them. 

On March 20, 1894, the mortgagor under the Crossley mortgage 
paid oflE |5,000 of the principal of the mortgage, by check to the 
order of George Condit Smith, who gave receipt therefor "person- 
ally and as guardian of Louise Condit Smith and Sallie Barnes 
Smith." No one hère disputes the proposition that, out of this 
$5,000, Smith was entitled to retain his individual share in the 
mortgage, |4,143.13. The balance only — f856.87 — is claimed to be 
infants' property. This check was indorsed by George Condit 
Smith individually, was transferred to Mrs. Emma Smith, and by 
her deposited in the Fifth Avenue Bank. On September 25, 1894, 
the mortgagor made another payment of $5,000, by check, to the 
order of George Condit Smith, guardian. This was indorsed, 
"George Condit Smith, Guardian," was transferred to Mrs. Emma 
Smith, and by her deposited in the Fifth Avenue Bank. Twelve 
days later, George Condit Smith died. The complainant, suing as 
trustée, contended that |5,856.87 (the infants' share of the 110,000 
paid in) was to be considered as real estate belonging to the testa- 
mentary trust created by Sallie Smith's will; that this money was 
received by Emma Smith with knowledge; and that complainant 
was entitled to follow and reclaim that sum. Subsequently, by an 
amended complaint, the appointment of Pennington as spécial 
guardian was set up. Prior to the commencement of the action, 
Mrs. Emma Smith's account in the Fifth Avenue Bank had been 
drawn down to a balance of |4,110.50. A preliminary injunction 
preserved the status quo until final hearing. 

The case came up for hearing upon bill, answer, and proofs in 
June, 1895. The opinion of the circuit court will be found in 69 
Fed. 188. That court held that plaintiff was properly appointed 
trustée, and was entitled to sue as such. There seems to hâve been 
no contention that the will of Sallie Smith did not create a trust, 
and no pretense was made that either of the défendants had any 
title to the trust fund, in which respect the subséquent appointment 
of Mrs. Emma Smith as guardian of the children under her hus- 
band's will works no change. "That appointment," in the lan- 
guage of the circuit court, "would not give her the right to hold 
funds which his will could not touch, and which he held only as 
trustée." That court also states that "no défense on the merits is 
urged, but the attempt is made to defeat the complainant by dé- 
fenses in the nature of demurrers." Finding thèse défenses to be 
unsound, it held that of the flrst payment of $5,000, March 20, 1894, 
ail but 1856.87 was properly applied by George Smith to the extin- 
guishment of his individual interest in the mortgage, and that, as 
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there was nothing upon the check to indicate tliat it related to 
trust funds, Mrs. Smith could not be required to account for this 
$856.87, if she had checked it out in good faith. It further held 
that as to the $5,000 check of September 25, 1894, Mrs. Smith must 
be charged with notice that it was trust funds, but that she was 
not to be charged with so much of it as she may hâve paid to the 
deceased trustée, or disbursed by his direction for the purposes 
of the trust. And the case was sent to a master to ascertain and 
report what balance of the |5,856.87 there was in the bark, and 
how the rest of it had been disbursed. Much testimony was taken 
before the master, who reported that the balance in bank was 
14,110.51; that the $10,000 represented by the two checks was de- 
posited to the crédit of défendant Emma Smith, who regarded said 
deposit as belonging to her husband, and drew her checks thereon 
as requested by him, and expended portions thereof under his su 
pervision and direction; that she withdrew by checks on said 
deposit, and returned to her husband the sum of $3,220.75; that, 
with his approval, she paid and expended for his infant children 
interested in the estate a sum of, at least, $1,589.80; that, under 
like approval and authority, the sum of $1,078.94 was used to de- 
fray household, médical, traveling, and incidental expenses of said 
George Condit Smith and his family, leaving a balance on deposit. 
as hereinbefore found, of $4,110.51. The master further reported 
that défendant Emma Smith did not treat said moneys as her own, 
to do with as she pleased, but as moneys subject to the order and 
direction of her said husband, and that she did not use any portion 
for her individual use and benefit, save as a member of the family 
of her husband, for which a portion was expended. And the mas 
ter further reported his conclusions from thèse facts. Complain- 
ant flled exceptions to the master's report. Défendant fllcd no ex- 
ceptions, apparently relying on certain testimony as to the "over 
payment," which had been taken before the master by stipula- 
tion. The opinion of the circuit court upon final hearing on thèse 
exceptions and this évidence will be found in 75 Fed. 157. The 
resuit of final hearing was a dismissal of the bill. The reason for 
thus dlsposing of the case is succinctly stated in the opinion, as 
follows: 

"With the sanction of the orphans' court of Essex county, New Jersey, there 
was deposited with the Central Trust Company of New York the sum of $88,900, 
in trvist for the benefit of the minor children of George Condit Smith. This was 
in 1800 and 1891. The balance of the Crossley bond and mortgage— $7,500— is 
still in the hands of the trustée for the benefit of the infants, making a total of 
$96,400. It further appears that the entire trust fund due the infants under the 
will of their mother, including both real and Personal property, was $95,338.43. 
In other words, the trust estate had already received $1,061.57 more than it was 
entitled to receive under the will creating It. That being so, it is hard to diseover 
any principle of equity which will justify the court in taking $5,000 more from the 
estate of the deceased trustée, and adding it to the fund of the infants." 

From other remarks in the opinion, it may be inferred that the 
judge supposed that complainant practically conceded that the 
défendant Smith was equitably entitled to the relief she asked for, 
and that the only grounds of objection to her obtaining it in this 
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action were wholly technical. The judge evidently assuined that 
it was not disputed that the entire trust fund due the infants un- 
der their mother's will was only |95,338.43. We do not, of course, 
know how the case was presented on argument below; but in this 
court the appellant vigorously disputes thèse conclusions, and the 
soundness of his contention can be determined only f rom the record 
presented hère. 

This statement of the facts is unusually long, but it is thought 
that a complète présentation of the facts will render unnecessary 
the discussion of many of the points of law which hâve beenargued 
upon this appeal. Inasmuch as the judgment at flnal hearing was 
wholly in favor of défendants, the assignment of errors does not 
présent the questions which were decided adversely to défendants 
on the interlocutory hearing, and which the circuit court did not 
thereafter reconsider. In order, however, to flnally dispose of the 
whole case, ail the points presented upon argument by both sides 
will be considered. 

As to the So-Oalled "Overpayment." 

By the account filed in the orphans' court it appears that George 
Oondit Smith, as executor, paid to himself, as trustée, for his chil- 
dren, f88,900. No one disputes this, but complainant suggests 
that whereas it appears by the receipts of the Central Trust Com- 
pany that he deposited with that company for the infants, at on.' 
time, 60 |1,000 bonds of varions railroads, and, at another time. 
30 similar bonds, it does not appear what, as trustée, he paid for 
thèse bonds, or whether they were then worth |88,900. Complain- 
ant therefore contends that if the filed account is not to be trealed 
as a finality, if it is to be opened to allow défendant, as George 
Smith's executrix, to make claim for an overpayment, the facts 
upon which such overpayment is asserted should be proved by 
compétent évidence dehors the filed account. The infants' sharo 
of the real estate is, concededly, $13,356.87. If, therefore, it should 
be found that the infants' share of residuary personal propertv 
was 188,900, then they would be entitled to |102,256.8T, but hâve 
only received |88,900 (assuming the bonds were bought for that 
sum) plus $7,500, the balance of the Crossley mortgage. making iu 
ail 196,400 only. 

What, then, are we to take as the infants' share of the personal 
property? We begin with a finding of the orphans" court that it 
was $88,900, for that court found Smith's executor's account "to 
be correct in ail particulars," and "allowed [the same] as reported," 
and certain items of Schedule F of that account are of payments 
to the infants' trustée, aggregating that sum. If such payments 
were found by the orphans' court "to be correct," that court must 
hâve held that the infants' trust fund was entitled to receive $88,- 
900. Défendants' contention, however, is that such finding is not cor- 
rect, and that ail parties being now before the circuit court, sittiug 
in equity, the proper correction can be made, such correction being 
properly inferable from the account itself. That complainant's 
opposition to this attempt collaterally to review the décision of 
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thft orphans' court is by no means wholly teclinical will be apparent 
when the.account itself is examined. Its summary is as follows : 

Debtor. 

This executor charges himself as follows: 

To amount of inventory $184,392 77 

' interest received as per Schedule A 6,496 00 

" " " increases in value over inventories, as per Schednle B . 22,425 00 
" " " one pair horses omitted from inventory, appraised 

value 400 00 

" " " schedule of balance, being amount overpaid by the ex- 
écuter 13,826 89 

)f227,550 66 
Crédits. 
This executor prays allowauce as follows: 

By amount paid for funeral and médical expenscs, as per Schedule C. $ 2,582 68 

" amount of claims of creditors allowed and paid, as per Schedule I). 5,143 26 
" amount of gênerai expenses of the estate and family since the de- 

cease of testa tor, as per Schedule E 12,619 72 

" amount of moneys paid to legatees, as per Schedule F 206,505 00 

" amount of errors in inventory, as per Schedule G 700 00 

$227,550 66 

It thus appeared that the total amount realized by the exécuter 
from every source was |213,023.77. This sum is ascertained by 
adding together the flrst four items on the debtor side, and deduct- 
ing the ^700 for errors in inventory, as per schedule G. The execu 
tor, however, had paid out $226,850.66, which is the aggregate of 
ail the crédit items except the $700 for errors in inventory. Mani- 
festly, he had "overpaid" |13,826.89; but on which schedules did he 
overpay it? That was a question to be decided by the orphans' 
court, and certainly that court never would hâve passed the ac- 
count while there remained such an unanswered question. The 
answer would hâve been found by a careful examination into ail 
the items of the account, and, when found, the proper corrections 
would hâve been ordered before final approval of the account would 
be adjudged. The executor, however, withdrew such question 
from the considération of the court, by charging himself with the 
c.verpayment ; and, there being no longer any such question, the 
executor thus, in open court, withdrawing ail claim to reimburse- 
ment for overpayment, his account was allowed as flled. He now 
asks, or, rather, his executrix on behalf of his estate asks to be 
allowed to charge that overpayment against one only of the sched- 
ules, and against the items on that schedule representing payments 
of residuary legacies, contending that the residuary personal estate 
should be taken as $163,963.11 only, and the infants' one-half as 
$81,981.56; thus seeking to go behind the decree of the orphans' 
court, but at the same time insisting that such decree is to stand 
as an approval of the other schedules, C, D, and E. There seems 
to us to be no equity in such a contention. Either the decree of 
the orphans' court must be accepted as final, or else the executor's 
représentative must allow a re-examination of ail the questions set- 
tled by the court. This court cannot go back of that decree only 
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80 far as may help hîm, and corne to an abrupt stop as soon as a 
revision of the account may hurt him. The orphans' court had 
jurisdiction to make this decree, and its décision should not be re- 
viewed collaterally hère; for this court is wholly without the évi- 
dence which that court might hâve had, had this question been 
raised there. Certainly, this court cannot assume that, if tlie 
executor had not of his own motion chargea himself with his im- 
provident overpayment of 113,826.89, the orphans' court would hâve 
approved ail the items which make up Schedules C, D, and E. 
From what is shown of G-eorge Condit Smith's generous, free-heart- 
ed disposition and loose business methods, it is reasonable to 
suppose that part, at least, of his improvident overpayment, will 
be found in thèse schedules. It appears that, under the practice 
in New Jersey, it is customary and proper to charge the estate of a 
deceased person with the gênerai household and family expenses 
for a year after death; but surely the amounts charged for such 
expenses must be reasonable, and not extravagant. As shown 
above, the executor charges $12,619.72 for such expenses, and the 
items of the schedule include |635 for a carriage, $335.95 for har- 
ness, and nearly |700 for livery-stable bills. ïhese charges may 
be right and proper under the New Jersey practice, but that is a 
question for the New Jersey court to détermine. This court cer- 
tainly cannot pass upon it without any proof. Again, it will be 
noted that the total income of the estate during the year is given, 
in Schedule A, as |6,496. This includes an item of |1,102 for dis- 
count on a cash payment of spécifie legacy of |23,000, so that the 
actual income was $5,394 only. It is certainly inconceivable ihat 
an orphans' court would approve of charges for household and fam- 
ily expenses during the year after death, which would use up the 
whole income, and over |7,000 of the principal besides. Of course, 
so long as the executor stood before the court, charging himself 
with a sum greater than the whole amount of thèse gênerai family 
and household expenses, there was no necessity for reviewing any 
of thèse items; but it would be clearly inéquitable to allow his rep- 
résentative now to alter his account by striking out any part of 
the charge against himself without again presenting his claim of 
crédits under Schedules C, D, and E for examination and revision. 

For thèse reasons, we are of the opinion that the wholesome ruie 
which accepts the adjudication of a compétent court as a settle- 
ment of the questions before it should not be departed from or 
qualifled in this case. 

As to the Estate Created by the Will. 
Défendants contend that no trust was created by the will of Sai- 
lle Smith. It would seem reasonably plain from the clause of the 
will cited at the beginning of this opinion that the testatrix in- 
tended to create a trust, and used words apt for the purpose when 
she wrote : "I give and bequeath [this estate] absolutely to my chil- 
dren, but direct that my husband shall hold the same in trust for 
them during minority." But there need be no extended discussion 
on this point. What form of words may be required to create a 
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teatamentary trust In New Jersey ia a question of local law. The 
court of chancery in that state, by its appointaient of complainant 
as trustée, has indicated that, in its opinion, there is a trust to be 
administered. No reason is shown for declining to follow that rul- 
ing in the fédéral courts. 

As to Oomplainant's Eight to Sue in a Fédéral Court 

Diversity of citizenship between the parties is set up in the amend- 
ed bill, and proved. Wb.ether complainant be regarded as a testa- 
mentary trustée under the will, or as a spécial guardian under the 
New Jersey statute for the sale of infants' real estate, he is certainly 
not a mère guardian ad litem or next friend, as in the cases cited by 
appellees ; and it is on bis citizenship, not on that of those he repre- 
sents, that the jurisdiction of the fédéral courts must stand. Goal 
Go. V. BlatcMord, 11 Wall. 172. That complainant, as trustée or 
spécial guardian, may sue witbout ancillary appointment ; that there 
was nothing in the case to justify the circuit court in declaring the 
action of the court of chancery in appointing him to be improper; 
that the New Jersey court did not lose jurisdiction because G«orge 
Condit Smith moved to New York, and died hère, — were the con- 
clusions of the circuit court, and it is sufiQcient on thèse points to 
refer to its opinion on the interlocutory hearing. 

And the same may be said of the contention that the action is one 
for money had and receiTed, and should hâve been brOught on the 
law side of the court. 

To the proposition that the proceeding under the New Jersey stat- 
ute to sell infants' land can only be maintained when the title to the 
real estate is in the infants, not when it is in a trustée, it is sufHcient 
to say that the court of chancery of New Jersey, apprised of the fact 
that title to this real estate was in a trustée, nevertheless ordered its 
sale under that statute. It may fairly be assumed that the court of 
chancery correctly interpreted the statute of its own state. 

The Amount for which Défendant Emma C. Smith should Eespond. 

We are clearly of the opinion that upon the évidence as to the iirst 
$5,000 check, of March 20, 1894, she is not chargeable with knowl- 
edge that any part of the same was trust funds, and not money to 
which her husband was himself entitled. She had been informed 
by Pennington that the interest of her husband in the Crossley mort- 
gage was |4,143.13 only, and by her husband that he was entitled to 
the whole amount of that niortgage. When he brought her for 
deposit a check for $5,000, drawn by Crossley to himself personally, 
she might with reason believe that her husband's statement was 
correct, or, at least, that |5,000 of the mortgage belonged to him 
individually. Inasmuch as, long before this suit was brought, she 
returned part of this money to him, and spent the residue in ac- 
cordance with his directions or with his assent, she cannot be held 
responsible for it, and it is whoUy immaterial to inquire for what 
she spent it. Even if she spent it on herself, or used it to repay 
some of the many loans she had theretofore made to her husband, 
she is under no obligation to account for it to the complainant, 
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who doe« not represent Greorge Condit Smith individually, from 
whom, as an individual, she received the money. 

The second $5,000 check, of September 25, 1894, however, was 
drawn to her hushand's order, as "guardian," and indorsed in like 
manner. While we ând no évidence in the case which will war- 
rant the flnding that she was a fraudulent transférée, we are sat- 
isfled that she must hâve known that thèse were trust funds, a 
part of the infants' estate, which had formerly been invested in 
this Crossley mortgage, and that she is to be treated as a bankei 
who is chargeable with knowledge that, in the gênerai account of 
his customer, there hâve been deposited moneys which such cus- 
tomer holds in trust for another. 

We do not understand that défendants dispute the flnding of 
the master that, out of the moneys so received from George Condit 
Smith, there remained in the Fifth Avenue Bank, on the day Em- 
ma Condit Smith's balance was impounded by preliminary injunc- 
tion, the sum of |4,110.50; nor that, if the other points raised (as; 
to noncreation of trust, incompetency of complainant to sue, over- 
payment by Smith, notice to défendant that the $5,000 check repre- 
sented trust money, etc.) be decided adversely to défendant, that sum 
belongs to the trust, and the trustée is entitled to recover it. The 
only question remaining is as to |889.50, the amount disposed of 
by her out of the second |5,000, before injunction. Of this it ap- 
pears that on October 3d she returned to her husband $75.75. 
This she had a right to do. From him, as trustée, slie received 
it; against his demand for its retum, so long as he remained trus- 
tée, she could not hold it; and, returning it to him, she was en- 
titled to rely on his disposing of it as the trust required. As to 
the balance of |813.75, she shows the payment by her, under her 
husband's direction, or with his assent, of considérable sums for 
elothing and support of the children. Whether the sums applied 
by George Condit Smith from the income of the trust fund to the 
"support, maintenance, and éducation" of the infants were extrav- 
agant or not, is a question with which the court has no concern, 
By her will, Sallie Smith left that matter to her husband, declar- 
ing that his détermination thereon should be "anal and without 
appeal or question." He was given an equally large discrétion as 
to managing and investing the principal, but that gave him no au- 
thority to divert such principal, and apply any part of it to the 
"support, maintenance, and éducation" of the infants. The judge 
who heard the case in the circuit court has forcibly expressed this 
distinction : 

"Undoubtedly, the will • » • gave him a large discrétion. Ho Hiight hâve 
vrasted the entire fund by bad investments, and the complainant would be remedi- 
less. It is even possible that had he invested the fund with the défendant, taking 
nothing but her unsecured note in return, the transaction could not be questioned. 
But there is no prêteuse of auything of this kind. A trustée cannot despoil the 
trust by turning the property into money, and handing the money to his wife. 
Putting the property out of his hands is not investing it." 

The second |5,000, received on the Crossley mortgage, was prin- 
cipal; and George Smith had no right to use it himself, or to 
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direct his wife, as his banker, to pay it out for "maintenance or 
support" of the infants. Mrs. Emma Smith is cliargeable with 
knowledge that this particular sum belonged to the infants' prin- 
cipal, and no payments for such purposes made from it, even un- 
der her husband's directions, are properly chargeable against tbe 
fund thus held by lier with notice of its character. ïhe trustée 
is therefore entitled to the $4,110.50 still in the bank, and to the 
$813.75 which she has paid out,— a total of |4,924.25. 

The facts warrant a flnding that when George Condit Smith de- 
posited the second sum of |5,000 with the défendant, to be held 
by her subject to his future directions, the deposit was made and 
received upon an understanding that the bailee was not to pay 
interest. When, however, George Smith having died, and a new 
trustée having been appointed in his place, demand was made by 
such new trustée for the return of the money, the défendant was 
in default for failure to do so, and interest would begin to run. 
2s'or is it any ground for refusing to allow interest that part of 
the proceeds was impounded in the Fifth Avenue Bank by the in- 
junction order. Défendant could hâve released it at any time by 
withdrawing any further opposition to the claim of the new trus- 
tée. If, however, it be made to appear to the circuit court that 
tbe Fifth Avenue Bank pays interest at some agreed rate upon 
daily balances, the amount thus earned from the bank by the fund 
should be deducted from the interest to which, as against the de- 
fendant Emma C. Smith, the complainant is entitled, viz. iat légal 
rates on $4,925, from October 18, 1894, the date of commencement 
of this suit. 

The decree of the circuit court is reversed, with costs, and cause 
remitted to that court, with instructions to enter a decree in ac- 
cordance with this opinion. 



KOBEETS V. BROOKS. 
(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

1. COXSTITCTIONAL LaW— TiTLES OF ACTS. 

The législature of New Jersey, in 1861, by an act entitled "An act to au- 
thorize tlie construction of a dock or wharf on Toms Eiver," authorized H. & 
D. to "erect and maintain" a dock or wharf in front of their lands on Toms 
river, to collect wharfage for the use thereof, and to hold and enjoy the same, 
to themselves, their heirs and assigna. Held, that the object of the act was 
sufficiently expressed in its title, under article 4, § 7, cl. 4, of the constitution of 
New Jersey. 

2, Législative Grasts— Trassfeb op Title — Wharves. 

Held, further, that it was unnecessary that such législative grant should be 
supplemented by a formai instrument under the seal of the state, in order to 
couvey title. 

& Samf. — Adverse Possession*. 

Held, further, that the fact that when the act was passed the title to the up- 
land was in H. alone, and not in H. and D., could not afïect the title of a 
grantee from H. and D. after 35 years' possession of the wharf by them and 
their heirs and assigna. 



413 78 TBDSRAL RBPORTBB. 

4. BaKB— PsiTin AVD PCBI/IO Whartes. 

F«W, fnrther, that the words of the aet were snfflcient, nnder the law of New 
Jersey, to convey a fee in the wharf to the grantees, and the wharf did not 
become a public wharf, subject to the use of the public on payment of wharf- 
age. O'Neill v. Annett, 27 N. J. Law, 290, followed. 

5. Samb— Cektaintt op Grant. 

Held, further, that the grant was not void for uncertainty, exactness of loca- 
tion havlng been supplied when the dock was built. 

6. BAME — ACCRBTIONS. 

Held, further, that, absolute ownership of the dock and the shore being shown, 
a small pièce of land, formcd by accretion, in the angle betweeu the dock and 
the shore, belonged to the shore owners. 71 Fed, 914, afiirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the circuit court, Southern district of New 
York, which directed the spécifie performance by the défendant of a contract 
tietween the parties for the sale and purchase of a tract of land, comprising about 
15 acres, situate at Toms River, Océan county, in the state of New Jersey. The 
making of the contract, and refusai by défendant to perform it, are admitted. 
The answer dénies that complainant is seised in fee of the premises, or, rather, of 
certain substantial parts thereof, and avers that she is unable to give a good title 
thereto. The opinion of the circuit court is reported in 71 Fed. 914, and may be 
consulted for a fuil statement of the case. Some of the points urged upon that 
court, and decided adversely to défendant, hâve not been argued hère, and will not 
be discussed in this opinion. 

Henry E. Parsons, for appellant. 
Enos N. Taft, for appellee. 

Before LACCJMBE and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. A substantial part of the property 
bought by défendant is known as the "Dock Lot." It contains 
"«/loo of an acre, more or less, and is described by metes and bounds 
in the contract of sale. The évidence shows this lot to be partly 
•original shore and partly made land, a dock of solid filling liaving 
been built out from the shore. No objection is raised to the title 
to so much of this plot as was originallj' natural shore, except that 
it is claimed to be subject to a right of way. It is insisted. how- 
ever, that complainant has no title "in fee simple, free from ail in- 
cumbrance," to the made land. The original source of title to this 
made land is found in an act of the législature of the state of New 
Jersey passed February 28, 1861, entitled "An act to authorize the 
construction of a dock or wharf on Toms river, in the county of 
Océan," and which provides as foUows; 

"Section 1. Be it enacted by the senate and gênerai assembly of the state of 
New .Jersey. That John B. HoTton and Charles L. D.avis be and they are hereby 
authorized and empowered to erect and maintain a dock or wharf in front of their 
lands on Toms river in the township of Dover, Océan county, said dock or wharf 
to be built six hundred feet or more, at the option of the proprietors, aloug the 
channel of said river, and extending inland twenty-five rods, or as far as may be 
necessary for the improvement of the property of said proprietors or the benefit of 
commerce. 

"Sec. 2. And be it enacted, that said John B. Horton and Charles L. Davis may 
be and they are hereby authorized and empowered to collect wharfage for the use 
of said dock or wharf, and shall be entitled to ail the benefits accruing from the 
same, and to hold and enjoy the same to themselves, their heirs and assigns; pro- 
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yided howerer, that no such dock or wharf shall be eonstructed on saîd rïTer by 
virtue of this act as may interfère with or obstruct the navigation of said river. 

"Sec, 3. And be It enacted that this act shall take effeet immediately. 

"Approved Feby. 28, 1861." 

Conceding that the title to the land under water was in the state 
of New Jersey, défendant contends that this act was ineffectuai to 
convey the fee, for varions reasons, which will be separately con- 
sidered. 

1. The constitution of the state of New Jersey (article 4, § 7, cl. 4), 
in force when the grant was made, provides that every law shall 
embrace but one object, and that shall be expressed in the title. 
Manifestly, the act is not obnoxious to this provision. The sole 
object of the act is to authorize the construction of the dock, and 
that object is expressed in the title. That object is accomplished 
by granting to the individuals the authority and power to erect and 
maintain the dock; to collect wharf âge for its use, with title to 
ail the beneflts accruing from such structure; to hold and enjoy 
the same, to themselves, their heirs, and assigna. What sort of 
a title, under the laws of New Jersey, this form of words gives to 
the grantees, who are thus authorized to erect and maintain the 
dock, and to hold and enjoy, to themselves, their heirs and assigns, 
ail the beneflts accruing from such érection and maintenance, is a 
différent question. Whether docks eonstructed by private persons 
under authority by the state shall be temporary or permanent 
structures is a question of state policy. If such construction gives 
to the grantee under the law of the state a permanent right to the 
exclusive enjoyment of the dock thus built, with absolute domin- 
ion over it, the title of an act which indicates the intention of the 
législature to .cive to some one the right to build such a structure 
sufîiciently expresses the object of the act. 

2. The objection that the législative grant was not supplemented 
by a formai insdr mient bearing the seal of the state, etc., is frivo- 
lous. See Eutherford v. Greene's Heirs, 2 Wheat. 196. 

3. It is next objected that the grantees, Horton and Davis, are 
by the act authorized and empowered to erect and maintain the 
dock in front of théier lands on Toms river, whereas the records 
show that atthe time the act was passed the fee of the upland was 
in Horton alone. Whether Davis then had or had not any interest 
in the upland does not appear. The dock was built by the gran- 
tees, and subsequently Horton conveyed the fee of the upland to 
Davis, and the grantees, their heirs and assigns, hâve held and en- 
joyed the dock for 35 years. It is difScult to see upon what prin- 
ciple, in view of the presumptions thus arising, it can be contended 
that the act of the législature was inoperative, and the title of the 
grantees defective. This objection seems not to be included in the 
assignment of errors. 

4. It is next objected that the language of the act does not con- 
vey a fee; that the dock or wharf erected under it became a pub- 
lic dock or wharf, which the public would hâve the right to use 
upon the payment of wharfage. There might be much force in this 
objection, were it not that the property in question is located in 
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the State of New Jersey. What form of words shall be sufQcient, 
either between private parties or between the state and individ- 
uals, to convey a fee simple absolute of real estate, is a matter of 
local law, where the fédéral courts will follow the rulings of the 
state tribunals. In the case of O'Neill v. Annett, 27 N. J. Law, 290, 
it appeared that défendant, who owned a pièce of upland on the 
Hudson river, had built two wharves in front of the property, ex- 
tending ont into the river about thirty feet below low-water mark. 
This he did without any grant or permit, but subsequently, in 1844, 
the législature passed an act declaring "that it shall and may be 
lawful for the said Robert Annett, his heirs and assigns, to keep 
up and maintain his said wharves * * * in the same manner 
as fully to ail intenta and purposes as if an act of the législature 
had been ârst passed authorizing and making it lawful for him or 
them to build and erect the same." The act, in similar language, 
authorized the extension of said wharves, and the building and 
érection of others in front of the said upland, provided such 
wharves "shall not obstruct the navigation of said river." It fur- 
ther provided that it "shall and may be lawful for said Annett his 
heirs and assigns to demand receive and collect compensation from 
any person or persons using said wharves for any purpose what- 
ever." It will be observed that the phraseology of this act is sub- 
stantially the same as that of the one now under considération. 
A subséquent statiite made it unlawful for the owner or captain 
of any steamboat to land, etc., at Annett's wharf, after notification 
not to do so. The plaintifl owned a v'essel, — apparently not a 
steamboat, — and had been refused permission to discharge a car- 
go of coal at the wharf. There being no évidence of a dedication 
of the wharf to the public, the court of errors held that, upon the 
facts above set forth, the plaintiff should be nonsuited. The fol- 
lowing excerpt from the opinion seems controlling of the question 
raised hère by appellant's objection: 

"ïhe right to the exclusive use of the wharf by an individual cannot dépend 
upon the question whether the wharf is constructed above or below low-water 
mark, or whether the shore is or is not publici juris, but solely upon the question 
whether, in fact and in law, the title to the wharf is vested in the individual, no 
matter how that title may hâve been acquired. By the common law of this state, 
wharves erected by the shore owner below tide, and within the limits of the jus 
publicum, vest in the shore owner. It was so held by ail the court in Gough y. 
Bell, 22 N. J. Law, 441. The judges, it is true, difCered as to the foundation and 
nature of the right of the shore owner, but ail agreed that when the land was re- 
claimed, or the wharf erected, by the tacit or express consent of the législature, 
It became private property, and divested of its public character. And the owner 
ïias the name absolute dominion over U, the same absolute right of enjoyynent in 
it, that he has in and over other private property." 

Appellant, in his supplemental brief, réitérâtes the assertion 
that in O'NeilI v. Annett, 27 N. J. Law, 290, the words "private prop- 
erty" were used simply to distinguish dock property held by private 
persons from public property, which was untaxable, and that 
O'JSTeill V. Annett "in no way determined that such docks are not 
public docks that may be used by the public on paying dockage." 
Inasmuch as the single issue in O'Xeill v. Annett was whether the 
owner of a coal barge was entitled to land and discharge cargo at 
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the dock on paying dockage, it is difflcult to explain the assertion 
in the brief. 

5. The objection that the grant was void for uncertainty is with- 
out merit. The circuit court correctly held that exactness of 
location was supplied when the dock was built. 

6. Absolute ownership of the dock and the contiguous shore be- 
ing shown, the small pièce of land which bas formed by accretion 
in the angle made by the easterly Une of the dock and the shore 
line of the large parcel goes with the land to which it has accrued. 

Appellant further objected to the title on the ground that part 
of the property was incumbered by an easement in the form of a 
right of way. The circuit court held that the évidence showed the 
right of way to be outside of the premises. Why appellant, in 
the face of this évidence, still insists on this objection, it is diffi- 
cult to understand. It is not easy, without a map, to indicate the 
situation, but the foUowing description may be sufScient: The 
original shore line of high-water mark runs about east and west, 
and the made wharf projects therefrom southerly into the river 
about 150 feet. About 50 feet to the north of this original shore 
line is Water street, laid out 30 feet wide, and running parallel to 
the shore from the westward until it meets Dock street. Dock 
street runs northerly inland from Water street. It is laid out 40 
feet wide, and, if prolonged southerly from Water street, it would 
strike the original line of high-water mark a little westerly of 
the eastern Ime of the wharf. Originally Horton owned ail the 
land on both sides of Water street, and on both sides of Dock 
street. He conveyed by a deed (undated in the record hère, but 
which counsel agrée should be dated October 4, 1867) to one Had- 
ley a plot of about 8^ acres, lying west of the middle line of Dock 
street, and north of the middle line of Water street. It contains 
the réservation of a right of way as f ollows : 

"Eeserving to ourselves, our heirs," etc., "in common with said Hadley, hls 
heirs," etc., "a right of way twenty feet in width to and from the dock, on the 
eastern side of said lot [herein conveyed]. Also reserving another right in com- 
mon as aforesaid fifteen feet in width across the dock on the south side thereof." 

It is unnecessary to quote the language of the contract in suit. 
SufQce it to say that, in warranting the title to be free from incum- 
brances, it excepts "the easement of Dock street." 

Appellant seems to hâve formed the impression that the lan- 
guage in the deed to Hadley created some right of way beyond the 
southerly end of Dock street across the 50-foot strip of original 
shore lying south of Dock street. The only apparent ground for 
this contention is that the réservation uses the words "to and from 
the dock." A careful examination of the deed itself, however, 
shows that the word "dock" was used, as covering the entire com- 
pleted wharf, which, of course, was part original bank and part 
fiUed-in land. This would be a most natural use of the word 
after the dock was built, and it was built years before. That it 
was used in this sensé in the Hadley deed is apparent from the de- 
scription. The second course runs along the middle of Dock street 
to a stone, which the distance given shows must hâve been in Wa- 
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ter street. The third course is given from this stone N., 83° W., 
which is the course of Water street, "to a stake." Manifeetly, this 
stake must be in Water street, but it is described as "a stake in 
said dock line." MoreoTer, the second right of way of 15 feet on 
the south side of the lot conveyed is proved by the description to 
be the northerly half of Water street, but it is described as "flf- 
teen feet in width across the doch." It may be added that the con- 
tract in suit uses the word "dock" in the same sensé, for the plot 
set out by metes and bounds — its northerly boundary being given 
as "along Hadley's southerly line," which, as we hâve seen, is 
in the middle of Water street — is described as being "a part of what 
is known as 'Horton's Coal Dock.' " Finally, — and no further an- 
swer to appellant's point is needed, — the right of way in the Had 
ley deed is one reserved out of the premises conveyed to him. 
ïhere is no grant or réservation of anything in the property not 
conveyed by the grantor. 

There is nothing to add to the opinion of the circuit court as to 
the sufBciency of the deed of John and Mary Falkinburgh (husband 
and wife) to convey the title to property, the fee of which belonged 
to the wife. The brief asserts that "by the laws of New Jersey it 
did not operate to convey the wife's interest," but neither statute, 
authority, nor argument is presented to support this assertion. 
The indenture which is executed by both John and Mary recites 
that it is made "between John Falkinburgh and Mary, his wife, of 
the village of Toms River," etc., "of the first part, and Charles L. 
Davis," etc., "of the second part," and proceeds as follows: "Wit- 
uesseth, that the said party of the first part, for and in considéra- 
tion of one thousand dollars, lawful money of the United States, to 
them in hand well and truly paid by the said party of the second 
part at or before the sealing and delivery of thèse présents, the re- 
ceipt whereof is hereby acknowledged, and the party of the firsi: 
part therewith fully satisfied, contented, and paid, hath given, 
granted, bargained, sold," etc., "and by thèse présents do give, 
grant, bargain, sell," etc., "to the said party of the second part, 
and to his heirs and assigns forever," the land therein described. 
The covenants are made by John Falkinburgh alone. More than 
a century and a half ago the colony of New Jersey expressly pro- 
vided by statute that "ail deeds or conveyances made or to be made 
by a man and his wife of the estate of the wife [when properly 
acknowledged] shall be good and sufflcient to convey the lands, es- 
tate or rights thereby intended to be conveyed." 22 Geo. n. (A. 
D. 1743) c. 87, § 3. As the défendant refers to no later statute of 
décision in any way qualifying this plain and explicit provision, hi;; 
objection is frivolous. 

As to the alleged defects in the title to so much of the premises 
as were the subject of the^ foreclosure suit of McKean v. ïïorton, 
and of the subséquent suit to quiet the title brought by Sophia 
H. Davis against the widow, children, and next of kin of Hortou, 
we deem it unnecessary to add anything to the opinion of the cir- 
cuit court. The objection is unsound. The decree appealed from 
is afQrmed, with costs. 
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BUBDON OBNTRAL SUGAE EEFINING 00. v. FERRIS SUGAE 
MANUF'G CO. (PAYNE et al., Interveners). 

(Circuit Court, E. D. Louisiana. December 7, 1896.) 

No. 12,355. 

1. Landlord and Tenant— Lien on Future Pkopertt. 

An équitable lien in favor of the lessor of a sugar house, on future bounties 
paid to the lessee for sugar tbere manufacturée!, may be created by stipula- 
tion in the lease. 

2. Bame— Lessoh's Statctoky Lien— Oei.igations of Lease. 

The lessor's privilège given by Kev. Civ. Code La. art. 2705, as security 
for the rent and "other obligations of the lease," secures an unpaid balance 
due the lessor of a sugar house for crops of cane sold to the lessee, under a 
stipulation in the lease that the lessor shall sell, and the lessee buy, such crops, 
on conditions specified. 
8. Same— Dkfault of Lessee— Damages. 

The lessor cannot recover for losses caused by the lessee's default, where he 
might hâve protected himself against such losses by due diligence. 

The original bill in this case was âled by the Bnrdon Central 
Sugar Reflning Company against the Ferris Sugar Manufacturing 
Company, praying that a receiver be appointed for the latter Com- 
pany. After the appointment of the receiver, J. U. Payne & Go. 
filed a pétition of intervention, setting up a contract between them 
and the défendant, by which they had leased to défendant a certain 
sugar house, with the machinery, etc., for a period of 10 years, at 
an annual rental of $2,000. The lease contained a stipulation that 
the lessee should buy, and the lessors sell, on specifled conditions, ali 
the cane grown on the lessors' plantations, a certain part of the 
purchase money to be paid weekly, the balance to constitute "a lien 
and privilège, to the fuU estent of such balance, on the flrst bounty 
money received" by the lessee on sugar produced from cane ground 
on the leased premises; the lessee agreeing "to consecrate solely 
to the payment of such balance ail bounty payments so received until 
the whole of the said balance shall hâve been paid." Interveners 
alleged varions breaches of the contract by the défendant, claimed, 
among other debts due them from défendant, certain balances for 
cane delivered under the contract and for bounty due thereon, and 
also a large sum for cane alleged to hâve been lost by reaaon of 
defendant's failure to receive it according to the contract, for ail of 
which they claimed a lessor's privilège on property of the défendant 
found on the leased premises. 

Thos. J. Semmes, for Receiver of Ferris Sugar Manufacturing Co. 
Eouse & Grrant, for Burdon Central Sugar Reflning Co. 
Fenner, Henderson & Fenner, for interveners. 

PARLANGE, District Judge. Three main questions are pre- 
sented in this matter, to wit: (1) Hâve the interveners an équitable 
lien on the sugar bounty? (2) Is the unpaid balance of the price of 
sugar cane sold to the Ferris Sugar Manufacturing Company se- 
cured by interveners' lessor's privilège? (3) Are interveners en- 
titled to damages for the loss of part of their crops? 
78 F.— 27 
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1. The learned counsel for tke receiver admits in hîs brief that 
future property may be assigned, but he insists that an équitable 
lien on future property can only be created by assignment or mort- 
gage. Wliile further admitting that there are many cases in which 
a fund or property in futuro is susceptible of assignment in equity, 
he States that he can flnd no case which extends the principle to 
the establishment of a lien on incorporeal rights to be acquired in 
the future, by a mère contract that the créditer shall hâve a lien. 
He concèdes, however, that in such a case the lien could be created 
by assignment or mortgage. He urges that: 

"A mère agreement to appropriate a fund -wThen it cornes into existence, or to 
give a lien thereon, does not operate as a lien, but an assignment or mortgage of 
such prospective fund is effectua!, so as to give the assignée or mortgagee an 
équitable right in the fund, when it comes into existence." 

It may well be that an équitable lien will not resuit from a mère 
promise to pay a debt eut of a fund not then in esse. The légal 
mind is fully satisfled with the resuit reached in the typical case 
of Trist V. Child, 21 Wall. 441. In that case, Justice Swayne, as 
the organ of the court, said : 

"It is well settled that an order to pay a debt out of a particular fund belonging 
to the debtor gives to the créditer a spécifie équitable lien upon the fund, and binds 
it in the hands of the drawee. • » • But a mère agreement to pay out of such 
fund ia not suiBcient. Something more is necessary. There must be an appropria- 
tion of the fund pro tanto, either by giving an order, or by transferriug it other- 
wise, in such a manner that the holder is authorized to pay the amount directly 
to the creditor, without the further intervention of the debtor." 

It is clear that no équitable lien is created when one does nothing 
to set aside a fund in futuro for the payment of his debt, nor to dis- 
pose of his rights in the fund, nor to incumber it, but merely prom- 
ises to pay the debt from the fund, should it ever come into exist- 
ence. Such a oase rests entirely upon the personal obligation of 
the promisor. But a whoUy différent case is presented when one 
clearly and irrevocably diyests himself of his rights in a thing to be 
acquired in the future, or pledges or assigns the property as a 
security for his debt. He thus consummates an agreement by 
which, from the moment the agreement is made, the creditor is in- 
vested with a right of which he cannot be deprived if the property is 
ever created. It is true that the right remains dormant until the 
property comes into being, but the right, though dormant, exists 
in the meantime. 

Even an^agreement to give a mortgage has been held to create a 
lien (1 Jones, Liens, § 77, and cases there cited); also, a promise to 
give any other security (Id. § 78, and cases there cited). "Every 
express executory agreement in writing, whereby the contracting 
party suflSciently indicates an intention to make some particular 
property, real or personal, or fund, therein described or identifled, a 
security for a debt or other obligation, or whereby the party prom- 
ises to convey or assign or transfer the property as security, créâtes 
an équitable lien upon the property so indicated," etc. 13 Am. & 
Eng, Enc. Law, verbo "Liens," p. 608, and cases there cited. Thèse 
cases, arising from promises to give security, come under the maxim 
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that "equity regards as done what ought to be done," and they do 
not in any manner conflict with the doctrine of Trist v. Ohild, supra. 
The agreement to give the property as security for the debt (taken 
in eqnity, as if the agreement were executed) is a sufflcient appro- 
priation to meet the requirements of the case just cited. 

The case at bar may be said to be stronger than a case based upon 
a promise to give security. The contract in the instant case provided 
that a lien should exist, and did not merely promise to give a lien in 
the future. When it is admitted, as in this case, that property in 
futuro may be assigned or mortgaged, I am unable to understand 
how it can be contended, consistently with the admission, that a 
lien upon future property cannot be created by an express stipula- 
tion that a lien shall exist. There is nothing sacramental in the 
words "to assign" or "to mortgage." In ail cases of assignments to 
seeure debts, the whole object sought to be attained is not the as- 
signment per se, but the création of a right to be paid out of the 
property, or fund, — in other words, a lien. While, in an assignment, 
the parties may make no mention of the lien, a court of equity will 
say that the équitable resuit of the assignment is a lien. Equity 
jurisprudence would be in an irrational condition if it were true that 
an assignment of property in futuro créâtes a lien, though no lien 
is expressly stipulated by the parties, but that if the parties, pre- 
termitting the assignment, expressly stipulate for a lien, then no 
lien shall be created. The case at bar présents a question of ex- 
press, not of implied, lien. In plain and unambiguous words, the 
parties created a lien by express terms. The contract now before 
the court (article 13) distinctiy provides that the unpaid balance of 
the price of the sugar cane "shall operate as a lien and privilège on 
the bounty," and also that "the parties of the second part covenant 
and agrée to consecrate solely to the payment of such balance ail 
bounty payments so received by them until the whole of such bal- 
ance shall be paid." The matter is therefore entirely free from the 
diflSculties M'hich sometimes attend questions of implied liens. It 
is perfectly plain to me that the parties agreed that a lien upon the 
bounty, to seeure any unpaid balance of the purchase price of sugar 
cane, should exist from the instant the sugar bounty was paid, and 
that no further act on the part of the Ferris Sugar Manufacturing 
Company, with regard to the création of the lien, was necessary or 
contemplated by the contract. The matter reduces itself to the 
question whether parties can, by clear and express terms, create a 
lien upon future property. That question almost answers itself. 

"An équitable lien arises either from a written contract which 
shows an intention to charge some particular property with a debt 
or obligation, or is declared by a court of equity out of gênerai 
considérations of right and justice as applied to the relations of the 
parties and the circumstances of their dealings. Equitable liens 
by contract of the parties are as varions as are the contracts which 
parties may make." 1 Jones, Liens, § 27. 

"Whenever a positive lien or charge is intended to be created upon 
real or personal property not in existence or not owned by the per- 
son who gi'ants the lien, the contract attaches in equity as a lien 
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or charge npon the particular property as soon as he acquires title 
or possession of the same. An équitable lien upon future prop- 
erty may be even more effectuai than such a lien upon property in 
existence, for the registration laws apply to liens upon property in 
existence, but not to liens upon future property. Therefore it hap- 
pons that while, as against creditors, a lien cannot be created by 
consent upon a personal chattel in existence at the time of such con- 
tract without registration, yet, as this rule does not apply to a con- 
tract in regard to future property, a lien effectuai as against cred- 
itors may be created by agreement upon future property, such, for 
instance, as the products of a farm or the profits of a farm not then 
in existence." 1 Jones, Liens, § 42, and autliorities there cited. 

"By agreement, a lien may be given on any property not in ex- 
istence or owned by a person at the time of the agreement, to take 
effect when the property cornes into existence or is obtained." 8 
A.m. & Eng. Enc. Law, verbis "Future Acquired Property," p. 987, 
and cases there cited. 

Justice Clifford, at the circuit, said in Bamard v. Kailroad Go., 4 
Cliff. 351, Fed. Cas. No. 1,007: 

"Argument to show that the parties intended to create a lien or charge upon 
property of the kind enumerated, subsequently acquired, as well as upon property 
in existence and in possession, is hardly necessary, as the aiîirmative of the propo- 
sition is supported by the express words of the indenture of mortgage; the rule 
being that, when parties intend to create a lien upon property not then in actual 
existence, it attaches in equity as soon as the person who grants the lien acquires 
the possession and title ol the same. Mitchell v. Winslow, Fed. Cas. No. 9,673; 
Pennock T. Coe, 23 How. HT. * * * Many other authorities support the prop- 
osition that, whenever parties by their contract intend to create a positiTe lien or 
charge, either upon real or personal property, whether owned by the assigner or 
contractor or not, or, if personal property, whether it is then in being or not, the 
contract attaches in equity, as a lien or charge upon the particular property, as 
soon as the assigner or contractor acquires a title thereto." 

Seymour v. Eailroad Co., 25 Barb. 284; Ourtis v. Auber, 1 Jac. & 
W. 531; Langton v. Horton, 1 Hare, 55G; Field v. Mayor, etc., N. Y. 
185. 

Justice Matthews said in Peugh v. Porter, 112 U. S. 742, 5 Sup. Ct. 
361, in answering the contention that the case came within the doc- 
trine of Trist T. Child, supra: 

"Hère, as between Musser and Porter, on the one hand, and Peugh, on the 
other, there were words in the agreement of express transfer and assignment of 
the very fund now in dispute, though not then in existence, which, in contempla- 
tion of equity, is not material." 

Justice Story, at the circuit, in Pletcher v. Morey, 2 Story, 555, 
Fed. Cas. No. 4,864, said: 

"In equity there is no difSculty in enforcing a lien or any other équitable claim, 
constituting a charge in rem not only upon real estate, but also upon personal 
estate, or upon money in the hands of a third person, whenever the lien or other 
claim is a matter of agreement," etc. 

In Riddle v. Hudgins, 7 G. G. A. 335, 58 Fed. 490, the circuit court 
of appeals for the Eighth circuit maintained an express verbal agree- 
ment that Hudgins & Bro. should hâve a lien on certain cattle. The 
court said: 
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"Upon the évidence in the case, it is indisputable that the intestate Nichols, at 
the time of his deatli, owed tlie plaintiffs tiie amount stated in tlie master's report, 
and that, by an express agreement between the plaintiffs and Nichols, they had a 
lien on the cattle and other property mentioned in the bill to secure the payment 
of the indebtedness. The lien, which was created by agreement of the parties in 
this case, is called an 'équitable lien' or an 'équitable mortgage.' It is said équi- 
table liens by contract of the parties are as varions as are the contracts which the 
parties may malîe. 1 Jones, Liens, § 27. Such liens do not dépend upon the pos- 
session of the property by the créditer, as do liens at law. Nor do they dépend 
upon any statute for their force and efficacy, and they are not affected by the 
registration laws. They are founded upon the contract of the parties, whieh may 
be either verbal or in writing, and they will be euforced in equity," etc. (See 
cases there cited.) 

That such a contract as the one now under considération is valid, 
that it does not corne under the opération of the statute forbidding 
the assignment or transfer of elaims against the United States, and 
that such a contract créâtes a lien enforceable in chancery, are ques- 
tions which hâve been settled for this circuit by the court of appeala 
in Barrow v. Milliken, 20 0. C. A. 559, 74 Fed. 612, on appeal from 
this court, — 65 Fed. 888. I need hardly say that the fact that the 
law of the state would give no lien in such a case as this can in 
no manner aft'ect the question of équitable liens. Barrow v. Milliken, 
supra, involved the question of the enforcement of an équitable lien 
when the state law gives no lien. The doctrine of équitable liens 
would never hâve corne into existence if it were true that one who 
elaims such a lien must first show a lien at law. Equitable liens 
became necessary precisely on account of the absence of similar 
remédies at law. "An équitable lien is a right, not recognized at 
law, to hâve a fund or spécifie property, or the proceeds, applied in 
whole or in part to the payment of a particular debt or class of 
debts." 13 Am. & Eng. Eue. Law, verbo "Liens," p. 008, and cases 
there cited. "As equity has brought into existence liens unknown 
to the common law, it can enforce them by whatever means they 
wlll be rendered more efiflcacious of doing Justice to the parties in- 
terested." Id. p. 613, and cases there cited. The equity Jurisdic- 
tion of fédéral courts is derived from the constitution and laws of 
the United States, and their power and rules of décision are the 
same in ail the states. Noonan v. Lee, 2 Black, 499. The equity 
iurisdiction of the fédéral courts is independent of the local laws 
of any state. Justice Story in Gordon v. Hobart, 2 Sumn. 401, Fed. 
Cas. No. 5,609. Equitable liens may be enforced in the fédéral 
courts, although no remedy is provided for the enforcement of such 
liens by the state jurisprudence in the state courts; and it has long 
been settled in the fédéral courts that the equity jurisdiction and 
equity jurisprudence administered in the courts of the United States 
are co-incident and co-extensive with that exercised in England, and 
are not regulated by the municipal jurisprudence of the particular 
state where the court sits. Justice Story, in Pletcher v. Morey, 
supra, and cases there cited. 

In Eiddle v. Hudgins, supra, the circuit court of appeals for the 
Eighth circuit, passing on an express verbal agreement to give a 
lien, said, as already quoted: 



422 78 FEDERAL REPORTER. 

"Nor do they [équitable liens] dépend upon any statute for tlieir force and effl- 
cacy, and they are not a£Eected by the registration laws." 

The court f urther said : 

"The law gives no remedy by which such liens can be established and euforced. 
Being an équitable lien, the enforcement of it is exclusively within the province 
of a court of equity. 'Équity,' says the suprême judicial court of Massachusetts, 
'furnishes the only means by which the property on wbich the charge la fastened 
can be reached and apphed to the stipulated purpose. [Cases cited.]' " 

In Kirby v. Railroad, 120 U. S. 130, 7 Sup. Ct. 430, Justice Harlan, 
as the organ of the court, said: 

'•While the courts of the Union are required by the statutes creating them to 
accept as rules of décision, in trials at common law, the laws of the several states, 
except where the constitution, laws, treaties, and statutes of the United States 
otherwise provide, their jurisdiction in equity cannot be impaired by the local 
statutes of the différent states in which they sit. In U. S. v. Howland, 4 Wheat. 
108, 115, Chief Justice Marshall, speaking for the court, said that as the courts 
of the Union hâve a chancery jurisdiction in every state, and the judiciary act 
confers the same chancery powers on ail, and gives the same rule of décision, its 
jurisdiction must be the same in ail the states. The same view was expressed by 
Mr. Justice Ourtis in his worà on the Jurisdiction of the Courts of the United 
States (page 13), when he observed that 'the equity practice of the courts of the 
United States is the same everywhere in the United States, and they administer 
the same System of equity rules and equity jurisdiction throughout the whole 
United States, without regard to state laws.' " 

So, in Payne v. Hook, 7 Wall. 425, 430, it was said: 
"We hâve repeatedly held 'that the jurisdiction of the courts of the United States 
over controversies between citizens of différent states cannot be impaired by the 
laws of the states, which prescribe the modes of redress in their courts, or which 
regulate the distribution of their judicial power.' If légal remédies are some- 
times modified to suit the changes in the laws of the states, and the practice of 
their courts, it is not so with équitable. The equity jurisdiction of the courts of 
the United States is the same that the high court of chancery in Bngland pos- 
sesses, is subject to neither limitation nor restraint by state législation, and is uni- 
form throughout the différent states of the Union." 

See, specially, Ourt. Jur. U. S. Cts., pp. 13, 14, 212-215. 

2. The second question presented is whether the lessor's privilège 
secures the unpaid balance of the priée of the sugar cane delivered 
to the Ferris Manufacturing Company. Article 2705, Rev. Civ. Code 
La., proyides that "the lessor bas, for the payment of his rent and 
other obligations of the lease, a right of pledge on the movable 
effects of the lessee which are found on the property leased." The 
counsel for the receiver contends that the words "and other obliga- 
tions of the lease" are intended to cover those obligations which 
the Civil Code imposes on the lessee. Thèse légal obligations are 
defined in section 3 of the title "Lease," from article 2710 to article 
2726. They are mainly that the lessee shall pay the rent; that he 
shall enjoy the thing leased as a good administrator, accordiug to 
the use for which it was intended by the lease ; that he shall commit 
no waste; and that he shall make certain minor repairs, if neces- 
sary. The contention is disposed of by unanimous décisions of the 
suprême court of the state. Thèse cases are irreconcilable with the 
view advanced by the counsel for the receiver, and I do not remember 
even an attempt to meet the force of the adjudications. 



SURDON CENT. SUGAR REFIN, CO. V. FERRIS SUGAR MANUf'g CO. 423 

The case of Warfleld v. Oliver, 23 La. Ann. 612, was a suit brought 
by the lessor on a lease wbich provided that the léssee should re- 
pair and keep in repair the leased premises. The lessor proceeded 
by séquestration, and claimed the balance due him for rent, and also 
unliquidated damages in the sum of |5,000 for nonexecution of the 
obligation to repair and keep in repair. Justice Howe, as the organ 
of the court, said : 

"The défendant moved to dissolve the writ of séquestration, on the grounds 
that there was no privilège for the claini of $5,000 for the nonperformance of the 
obligations of the lease (other than that to pay rent), the same being for damages 
unliquidated; that the claim for rent depended, by the terms of the lease, on a 
protestative condition, not yet fuliilled; and that the allégations in the affidavit 
were uutrue. We think the motion was properly overruled. As to the iîrst ground, 
the lessor has, for the payment of his rent and other obligations of the lease, a 
right of pledge on the movable effects of the lessee which are found on the prop- 
erty leased. Rev. Civ. Code, art. 2705. The 'other obligations' of this lease in- 
volved in this discussion sprang from Oliver's agreement in that instrument to 
put the plantation in repair, and to keep it in repair. As will be seen by the évi- 
dence in the record, this obligation was of great importance, and we see no reason 
to décide that it is not secured by the right of pledge above mentioned." 

Fox V. McKee, 31 La. Ann. 67, was a suit by a lessor, accompanied 
by séquestration. The contract of lease provided that attorneys' 
fées upon the whole amount of the rental for five years should be 
paid by the lessee "in case it should become necessary at any time to 
sue for the collection of the rent, or any part thereof, or to enforce 
the conditions of the lease." The condition that attorneys' fées 
should be paid on the aggregate of the rental (upon the paid as well 
as the unpaid portions of the rental) was harsh. But Justice Spen- 
cer, as the organ of the court, said: "This, to say the least of it, was 
an onerous exaction, but it is 'so nominated in the bond.'" The 
attorneys' fées, to the date of the decree in the case canceling the 
lease, were allowed as a claîm secured by the lessor's privilège. 

In Henderson v. Meyers, 45 La. Ann. 791, 13 South. 191, Justice 
Breaux, as the organ of the court, passing on the question of attor- 
neys' fées provided for in a lease, said: 

"In référence to the fee of the attorney, to which objection is urged, it having 
been stipulated in the contract of lease, as one of its conditions, the différence 
between the parties justified the proceedings to secure plaintifEs' rights. We think 
the fee is due." 

It seems clear to me that the contention of the receiver, viz. that 
none but the légal obligations of the lessee are secured by the lessor's 
privilège, is wholly without force, if the cases just eited are sound. 
It is plain that the lessee is under no légal obligation to repair and 
keep in repair the leased premises (except in the minor particulars 
already mentioned). Nor does the law bind the lessee to pay an at- 
torney to sue him in case he defaults on his rent or in the perform- 
ance of the other obligations of the lease. It is a question of pure 
local law, adjudicated, without a dissent, by three successive benches 
of the suprême court of the state, and it is plainly sustainable oh 
principle. 

The Civil Code of Louisiana was taken almost bodily from the 
Code Napoléon. While there are many particulars in which the 
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Codes diflEer, their coïncidence is the rule, and their divergence the 
exception. Prench jurisprudence has always been consulted by tbe 
courts of Louisiana in construing the provisions of the Louisiana 
Code, wliich are substantially the same as the corresponding provi- 
sions of the Code Napoléon. In the présent case I am materially 
helped by reading tlie décisions of the French courts and the writ- 
ings of authoritative commentators on the Code Napoléon. The 
leamed counsel for the receiver admitted in argument that, if the 
question now under considération were to be decided by the provi- 
sions of the Code Napoléon, the issue must go in favor of the inter- 
veners. But he contended that the Code Napoléon and the Louis- 
iana Code differ on the point involved. The Code Napoléon (article 
2102) provides that the lessor shall hâve a privilège for "the repairs 
which the tenant is bound to make [réparations locatives], and for 
everything that concerns the exécution of the lease." The Louis- 
iana Code (article 2703) provides, as already stated, that "the lessor 
has for the payment of his rent and other obligations of the lease a 
right of pledge," etc. As the Louisiana Code, and the Code Napo- 
léon as well, specially provide that the lessee shall make the "répara- 
tions locatives," it is immaterial, for the présent purposes, that the 
framers of the Code Napoléon chose to again specially mention the 
tenantable repairs in the provision which establishes the lessor's 
privilèges. Under the Code Napoléon, the lessor would hâve had a 
privilège for the tenantable repairs, even if article 2102 (Code Na- 
poléon) had not mentioned them. Therefore the question is whether 
the words "and other obligations of the lease," in the Louisiana 
Code, hâve a différent signiflcance from the words "everything that 
concerns the exécution of the lease," in the Code Napoléon. I hâve 
maturely considered the matter, and am unable to ûnd any différence 
in the meaning of the two provisions. I cannot perceive that any 
exists. The language used in the one case conveys to my mind no 
meaning diflering from that of the language used in the other. 

Mourlon (Répétitions Ecrites sur le Code Civil, llth Ed., 1883, vol. 
3, § 1276) says: 

"As the Code desires, for a well-conceived gênerai interest, to facilitate leasing, 
it was compelled to secure the owner against ail losses whieh might resuit from 
the possession of his property by a third person. For that purpose the law 
grants the owner a privilège: (1) 'For ail the obligations which are of the 
essence or of the nature of the contract of lease, such as the liability to pay 
rentals, to repair damages caused by the fault of the lessee, and, in a more 
gênerai way, ail the obligations mentioned in articles 1728, '29, '32, '33, '35, 
'60, '64, '66, '68, '77, '78.' (2) 'For ail the obligations which bave been added 
as conditions of the contract,' such as the obligation to manure the land, to 
return advances of funds or live stock made by the owner to the f armer; in 
brief, in the words of the text, 'for everything that concerns the exécution of 
the lease.'" 

Aubry and Rau (Cours de Droit Français, 4th Ed., 1869, vol. 3, p. 
144) say: 

"The object of the lessor's privilège is to secure the complète exécution of the 
lease. It applys not only to the rentals, but also to the other obligjitions of the 
lessee, such as the tenantable repairs, indemnification for détérioration occurring 
through his fault, légal charges which the lessor has paid for his disoharge, 
and advances made to him under the clauses of the lease." 
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In support of their text, Aubry and Eau cite such authoritative 
commentators as Duranton, Troplong, Grenier, Zacharise, and also 
a décision of the court of appeals of Douai, of April 18, 1850. Sirey 
51, 2, 77. 

Laurent Proit Civil Français, 4th Ed., 1887, vol. 29, §§ 407, 408) 

says: 

"By exécution of the lease, we understand ail the obligations which the law 
or the contract imposes on the lessee. Those which the law establishes are 
considered as agreed between the parties. AU, therefore, eoncern the exécution 
of the contract. * * * Are advances which the lessor makes under the con- 
tract of lease to the lessees secured by his privilège? The affirmative is adopted 
by jurisprudence. It is incontestable when the advances eoncern the lease; that 
is to say, the rights and obligations which resuit from it. In this case, both 
the letter and spirit of the law are applicable. But if a loan of money were 
made to the lessee, in the contract of lease, without there being any relation 
between the loan and the lease, this would not be an advance. It would be an 
ordinary loan, and the law gives no privilège for a loan. Jurisprudence adopts 
this view; for, if it grants a privilège to the lessor for the advance which he 
makes, it is because thèse advances eoncern the lease. The owner of an iron 
furnaee stipulâtes to furnish to the lessee of his furnace the wood necessary to 
operate it. It has been adjudged that such an advance is privileged. Such is 
also the case when the lessor furnishes beets to the "lessee of a sugar factory. 
The lessor furnishes 10,000 francs to the lessee of a mill as a fund to be used 
in operating it. The advances being intended to operate the mill, therefore its 
object was the exécution of the lease, and the claim is privileged." 

Laurent also cites tlie décision of the court of appeals of Douai 
of April 18, 1850, referred to above. I quote from that décision as 
follows: 

"Considering that, as regards the claim of 6,800 francs for rentals, the privi- 
lège of Decocq is not contested by the défendant, and is, besides, expressly es- 
tablished by article 2102 of the Civil Code; that, according to paragraph 1 of 
that article, the same privilège takes effect for repairs chargeable to the tenant, 
and for everything that concerns the exécution of the lease; that it is by virtue 
of a clause of the lease, and for the exécution of that clause, and in order to 
insure the opération of the factory leased, that the Decocq hâve delivered and 
furnished to Blanquart beets to value of 8,086 francs; that article 9 and fol- 
lowing of said lease required them to plant beets on 53 hectares and 19 acres, 
and to furnish and deliver to the factory the entire product of the crop at the 
priée of 16 francs per 1,000 kilos, of beets, and under a penalty of 150 francs 
damages for each 35 acres of beets not delivered; that ail the authors and juris- 
pvudence grant the privilège of article 2102 to the lessor, who has made ad- 
vances and furnished commodities, as in this case, by virtue of a clause of the 
lease, and for the exécution of the lease, — it is held that, under the terms of 
article 2102, the claim of Decocq is privileged, as well for the beets furnished as 
for the rentals." 

It is useless to pursue further the examination of the French au- 
thorities, for they abundantly show that, under French law, the point 
at issue would be decided for the interveners; and the admi^ion 
of the learned counsel for the receiver had fuUy satisfled me, before 
I had investigated the question, that, under the Code Napoléon, the 
privilège hère claimed by the lessors would be sustained. Finding, 
as I do, that there is no diiîerence in the eiïect and meaning of the 
textual provisions of the two Codes, ail the reasons stated and con- 
sidérations advanced by the French commentators apply with great 
force to the point in question. It is true, as Laurent states, that 
the loan of a sum of money for a purpose foreign to the lease would 
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not be secured by the lessor's privilège, altliough the loan miglit be 
stipulated in tbe lease. The mère fact that a stipulation is inserted 
in the contract of lease does not make it one of tbe "oth.er obliga- 
tions of the lease," within the meaning of article 2705 of the Civil 
Code of Louisiana, In eaxîh case presenting the question, it is for 
the courts to say whether the stipulation is one which is closely con- 
nected with the lease, and whether the object of the stipulation was 
a cause which operated materially in moving the lessor to consent 
to the lease. While cases might arise in which the application of 
this test wouîd be diflScult, the case at bar is not one of them. I 
could not readily imagine a case which would show a stipulation 
in a lease, beyond the payment of rental, more intimately and in- 
separably bound up with the lease than the stipulation in the case 
at bar, that the Ferris Sugar Manufacturing Company should re- 
ceive, manufacture, and pay for interveners' sugar cane. The ob- 
ject of the interveners in leasing their sugar house was to obtain 
rent, and also to hâve greater facilities and advantages in convert- 
ing their cane into sugar. The object of the Ferris Sugar Manufac- 
turing Company in leasing was to enable the company to carry on 
the business of obtaining cane from the interveners and from others, 
and manufacturing it into sugar. Can it be said, under such cir- 
cumstances, that the selling of the interveners' sugar cane to the 
Ferris Sugar Manufacturing Company was not a condition — an 
essentiel considération — of the lease, both on the part of the lessors 
and the lessees? It seems to me the question must be answered in 
the négative. The counsel for the interveners called the court's at- 
tention, during the argument and in his brief, to article 25 of the con- 
tract, which déclares that the parties agrée that the contract is an 
entire one, each stipulation and obligation being a part of the con- 
sidération for every other. While this clause is very clear, I think 
that, even without it, the contract itself, from its nature, shows 
clearly that the selling of cane by the lessors to the lessees was an 
intégral part of the lease. 

In the case of Warfield v. Oliver, supra, the suprême court seemed 
to lay stress on the considération that the stipulation that the 
lessee should repair the leased promises was of great importance to 
the lessor. So it was, but no more so — and, in my opinion, much less 
so — than it was in this case that the interveners should be able to 
hâve their cane manufactured into sugar. The interveners owned 
and were cultivating large plantations. It is beyond ail question 
that when they leased their sugar house for |2,000 a year, and thus 
deprived themselves of ail means of producing sugar from their 
cane, except through their lessees, a most material, essential and 
intégral part of the contract — without which, in the very nature of 
things, the contract would never hâve been consented to — was that 
the lessees should take and pay for the sugar cane. It cannot be 
that such a stipulation, far more important to the lessors than re- 
pairs or the payment of attorneys' fées, ià not an "obligation of the 
lease." It would be diflflcult to understand why the Louisiana law- 
maker should refuse to protect an owner of property who might 
wish to lease his property for a money rental and on certain condi- 



BUEDON CilJNT. SUGAB EEFIN. CO. V. FERRIS SUGAR MANUP'a CO. 427 

tions intimately connected with the lease, — such, for instance, as the 
stipulations, net unusual in Louisiana, that tlie lessee sttall leave on 
the leased premises, at the expiration of the lease, a certain number 
of acres of cane, of barrels of corn, etc.; that he shallmanure the 
laud, or fence it, or ditch it, or otherwise improve it. If Mourlon is 
correct in stating that a well-conceived public interest requires that 
the leasing of property be encouragea, and that lessors be so se- 
cured that they may protect their property while in the hands of 
others, then it would be matter for regret if the Louisiana lawgiver 
had restricted lessors within the extremely narrow limits of the ob- 
ligations imposed by law upon the lessee. If Mourlon's statement 
as to publie interest is correct, and if, as Aubry and Eau tell us, the 
object of the lessor's privilège, under the Code Napoléon, is to secure 
the complète exécution of the lease, it Tvould also be matter for re- 
gret if the law of Louisiana only afforded the lessor security for a 
partial and incomplète exécution of the lease. 

Interveners' counsel presented a view of the matter which may 
hâve force. He contended that it is clear that the lessee must enjoy 
the thing leased according to the use intended by the lease, and that 
if the lessee makes another use of the thing than that for which it 
was intended, and loss is thereby sustained by the lessor, the lessee 
shall be liable for the loss. Civ. Code La. arts. 2710, 2711. It was 
argued that, if the Perris Sugar Manufacturing Company had re- 
fused to receive the cane of interveners, the refusai would hâve con- 
stituted a violation of the lessees' obligation to use the thing leased 
as the lease intended, and would bave rendered the lessees liable 
for the damages; i. e. for the value of the cane to the interveners at 
the time appointed for its delivèry. In such a case, the lessees would 
not hâve benefited from the cane, and it was urged that the inter- 
veners could not possibly be put in a worse position because the 
lessees received the cane, and benefited from it. After due consid- 
ération, I hâve corne to the conclusion that I could not décide the 
point now under discussion adversely to the interveners without dis- 
regarding the décisions of the suprême court of the state and the 
persuasive authority of the highest French courts and of eminent 
French commentators. 

3. The claim for the loss of part of interveners' crops must be re- 
jected. A party to a contract must endeavor to minimize his loss. 
His claim for damages will be diminished to the extent to which he 
could hâve avoided the loss. Wicker v. Hoppock, 6 Wall. 99 ; Warren 
V. Stoddart, 105 U. S. 229; 1 Suth. Dam. (2d Ed.) § 88, and cases there 
cited. The question of damages involved the examination of a great 
mass of oral and documentary évidence. The question turns almost 
eutirely on matters of fact. It would answer no useful purpose to go 
into'an analysis of the évidence, but a careful considération of it left 
my mind strongly impressed with the belief that, whatever may hâve 
been the omissions of contractual duties with which the Ferris 
Sugar Manufacturing Company may be charged, the interveners could 
hâve protected themselves from loss by the exercise of reasonable 
diligence. It was, of course, for the interveners to flrst establish the 
extent of their loss with reasonable certainty, and for them then to 
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show that the loss ooourred through. the fault of the Ferris Sugar 
Manufacturing Company. I flnd that the losses which the interven- 
ers established by sufflcient proof, and which might be chargeable 
to the Ferris Sugar Manufacturing Company, could hâve been avold- 
ed by the interveners had they used the means at their command. 
A circumstance which bears strongly against the interveners is that 
the receiver, very soon after his appointment, telegraphed the in- 
terveners, offering to grind the cane on certain terms. Had this 
offer been promptly accepted, the losses would, doubtless, hâve been 
materially diminished. 

The master has made a full report of the évidence on the question 
of damages, and has analyzed and discussed it very thoroughiy. I 
agrée with him in the conclusion that the claim must be disallowed. 
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1. MORTOAGES TO SeCUKE BONDS— DDTIES OF TRUSTEE — AFTEK-ACQUIKED PROrERTT. 

Tliat a mortgage by a waterworks company to a trustée to secure an issue 
of bonds recites a purpose to extend the plant, and that it also contains a 
clause covering future-acquired property, and a covenant for further as- 
surances, does not impose on the trustée a continuing duty to the extent of 
requiring it to take notice of what the mortgagor does with the money, or of 
the property which it purchases. 
a. Tbusts — Pkiok Equitieb— Notice to Trustée— Rights of Bexeficiaries. 

The doctrine that notice to the trustée is notice to the beneficiaries is of 
spécial significance only when the trustée is one of mutual sélection by tùe 
grantor of the trust and the beneficiaries; and must not, when he is primarily 
a mère agent of the grantor, be applied so stringently as to defeat the équitable 
rights of the beneficiaries. Especially is this true when the beneficiaries are 
purchasers, from the trustée named in a mortgage, of negotiable bonds secured 
thereby, which were issued by the grantor to the trustée. 
8. Mortbages to Secuke Boxds — Prior Equities — Notice to Trustée and Bond- 

HOLDERS. 

The N. Water Oo., owning a plant in Kansas City, Mo., mortgaged the same 
to a trust Company, to secure an issue of negotiable bonds. The mortgage re- 
cited that the purpose of the loan was to extend the plant; and it contained a 
clause covering future-acquired property, and also a covenant for further as- 
surances. The N. Co. bought ail the stock of another water Company (which 
subsequently became the K. Co.), having a plant in Kansas City, Kan., and, 
by Connecting the same with the Kansas City, Mo., plant, reached a new 
source of supply. Thereafter the N. Co. caused the K. Co. to exécute a mort- 
gage to the same trust company on its plant in Kansas, to secure a new issue 
of negotiable bonds. Ecld, that innocent purchasers of thèse bonds were en- 
titled to rely upon the fact that the record title to the plant in Kansas was in 
the K. Co., and were not chargeable with the knowlcdge which their trustée had, 
or might hâve had, that the property was equitably within the after-acquired 
clause of the mortgage given by the N. Co. 
4. Notice from Adverse Possession — Joint Possession. 

Before one can be deprived of rights based on the record évidence of title, 
on the ground of notice from adverse possession, it must appear that such 
possession was open, notorious, and unequivocal; and no joint and indefinite 
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possession, such as that of two corporations, one ot which owns ail the stock 
of the other, through officers, who are oflBcers of both, is sufficient to give notice 
et the équitable rights of one as against the record title of the other. 

Scammon, Orosby & Stubenrauch and H. A. Clover, for inter- 
vener. 

George Hoadley, Karnes, Holmes & KrauthofE, and E. S. Hosmer, 
for Bannard committee. 

BREWER, Circuit Justice. This matter cornes before me on ex- 
ceptions to the report of the master on the intervening pétition of 
L. A. Coquard and others. The original suits were in equity, be- 
tween Kansas City and the National Waterworks Company, in réf- 
érence to the sale of the plant of the latter to the former. This 
litigation was protracted through several years, and the facts con- 
cerning it may be found fuUy stated in prior opinions. See 10 C. 
0. A. 653, 62 Fed. 853; 65 Fed. 691. By the terms of the flnal de- 
cree, entered on November 28, 1894, the city was ordered to pay 
13,000,000 for the plant, and the company to conrey a f ull and unin- 
cumbered title to the property. Both parties complied with the 
terms of the decree, and this intervention was an application of the 
interveners for a portion of the money paid by the city. It is un- 
necessary to repeat the whole story of the case; yet, in order to a 
clear understanding of the présent question, some facts must be 
stated. 

The contract, in 1878, between the city and the company, by 
which the latter constructed the plant, was made under express 
législative sanction, so that ail parties dealing with the company 
dealt with notice of the limits of power and right. At flrst the 
company drew its supply of water from the Kaw river, but, as the 
years passed, this became objectionable, and the company was con- 
strained to look elsewhere. After examination, it determined to 
obtain it from the Missouri river, at Quindaro, on the Kansas side. 
In order to accomplish this, it was necessary to establish a réser- 
voir and supply works at Quindaro, and carry the water by a flow 
line through the then Kansas towns of Wyandotte and Kansas City, 
Kan. There was in existence a Kansas corporation, known as the 
Wyandotte- Armourdale Water Company, with authority to supply 
the former place, among others, witli water, which had constructed 
a System of waterworks, with a limited supply station, at the mouth 
of Jersey creek. The National Waterworks Company bought up 
the entire stock of this corporation, whose name was subsequently 
changed to that of the Kansas City Water Company. After this, 
it constructed a réservoir and supply station at Quindaro. About 
this time, Wyandotte, Kansas City, Kansas, and Armourdale were 
Consolidated into one city, under the name of Kansas City, Kan. 
Through the streets of this city the National Waterworks Company 
carried the water to its distributing System in Kansas City, Mo., 
and at the same time, and from the same supply station, supplied 
water to Kansas City, Kan., in pursuance of the contract between 
the Kansas company and the town of Wyandotte. The land at 
Quindaro upon which the works were placed was purchased in 
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the name of B. F. Jones, the superintendent of the National Water- 
works Company, who, on November 11, 1887, conveyed the property 
to the Kansas corporation, at the request and by the direction of 
the National Waterworks Company. 

At the date of the decree, the property in Missouri and in Kansas 
belonging to the National Waterworks Company and the Kansas 
corporation was incumbered as follows: A mortgage on the Mis- 
souri property, executed by the National Waterworks Company, Au- 
gust 1, 1883, for $1,500,000; a mortgage, dated June 1, 1885, by 
the same grantor to the Central Trust Company, securing a like sum 
of 11,500,000; and a third mortgage, dated November 11, 1887, ex- 
ecuted by the Kansas corporation to the Central Trust Company 
(the trustée in the second of the foregoing mortgages), for the sum 
of 1900,000; or a total of |3,900,000. The decree required the con- 
veyance of the Quindaro property and the flow Une to the distrib- 
uting System in Kansas City, Mo., as a part of the plant, within the 
terms of the original contract between the city of Kansas City, 
Mo., and the waterworks company, but it provided that the city 
should only pay |3,000,000 therefor. No question arose as to the ne- 
cessity of paying the mortgage of August 1, 1883, and it was so doue, 
which left a balance of $1,500,000 to be used in satisfyiug the two 
mortgages of June 1, 1885, and November 11, 1887, amounting to 
$2,400,000. The mortgage of November 11, 1887, was subséquent 
in date to that of June 1, 1885, but the property it covered was out- 
side of Missouri, the légal title to which was not standing in the 
name of the National Waterworks Company, but which the decree 
required should be conveyed to Kansas City free of incumbrance. 
Negotiations were entered into with a view of effecting some ar- 
rangement by which, with the use of the $1,500,000, the two latter 
mortgages could be canceled. Messrs. Bannard and others, the 
défendants to this intervening pétition, acting as a committee for 
and in behalf of the holders of 1,368 bonds of the mortgage of June 
1, 1885, agreed that the $900,000 mortgage of November 11, 1887, 
should be paid in full, and the $600,000 remaining distributed among 
the 1,500 bonds of the mortgage of June 1, 1885, the balance due 
on such bonds to be secured by a mortgage on ail of the property 
belonging to the Kansas corporation not conveyed under the terms 
of the decree to the city. The holders of the remaining 132 bonds, 
secured by that mortgage, declined to enter into this arrangement ; 
and the petitioners, representing 101 of the bonds, intervened, as 
legally authorized by the terms of the decree, and claimed pay- 
ment in full. In accordance with this arrangement, the $900,000 
mortgage was paid in full, an amount retained in the registry of the 
court sufficient to pay the bonds of interveners in full, and the 
balance distributed among the holders of the 1,368 bonds; and the 
question is whether the holders of thèse 101 bonds are entitled to 
be paid in full, or must be content with the pro rata of the $600,000 
reserved by the arrangement for the payment of the mortgage of 
June 1, 1885. 

The master held that the mortgage of June 1, 1885, covered prop- 
erty secured by the mortgage of November 11, 1887, and, being i>rior 
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in time, gave priority of right, and that the holders of the 101 bonds 
"were entitled to payment in fuU. It will be borne in mind tirât the 
légal title to the property in Kansas was in the Kansas corporation, 
and that the légal title to the property in Missouri was in the Mis- 
souri corporation, the National Waterworks Company. Did this 
mortgage of 1885 include the property in Kansas, and did the hold- 
ers of bonds secured by the mortgage of November 11, 1887, take 
with notice of that fact? At the time of the exécution of the mort- 
gage of June 1, 1885, the National Waterworks Company owned none 
of the Kansas property. The mortgage recited that: 

"ïhe said party of the first part is desirous of obtaining the means of increasing 
and improTing its supply of water, and extending and enlarging its works in the 
States of Kansas and Missouri, and for such purpose has resolved to issue ita 
bonds, numbered consecutively from 1 to 1,500, both inclusive, amounting in the 
aggregate to the sum of $1,500,000." 

And the property assigned and conveyed is described as foUows: 

"Ail the rights, powers, privilèges, and franchises granted to and conferred upon 
the said party hereto of the first part under and by virtue of the act of the gênerai 
assembly of the state of Missouri and the ordinances of the common council of 
the city of Kansas hereinbefore recited, or which may hereafter be granted or con- 
ferred by said state or city; and also ail rights, powers, privilèges, and franchises 
which may hâve been granted and conferred upon said parties of the first part 
by the laws of the state of Kansas, or by the city of Kansas City, in said state, 
or which may hereafter be so granted and conferred, together with ail the real 
estate and property, Personal and mixed, now owned or which may hereafter be 
acquired by the said party of the first part situated in the said city of Kansas 
and Kansas City, and ail érections and buildings and machinery, engines, réser- 
voirs, pumps, Wells, pipes, or other constructions, tools, implements, or fixtures, 
of every kind and nature, made, manufactured, constrncted, built, laid, purchased, 
or in any way acquired in and about the construction, maintenance, and opération 
of waterworks in the cities aforesaid, or either of them; and also ail the net 
iucome, rents, profits, émoluments, and money derived from the said waterworks, 
including any sum or sums of money which may be paid by the city of Kansas 
under and by virtue of the ordinances aforesaid, and including also any sum or 
sums of money which may be paid by Kansas City, in the state of Kansas, for 
water furnished to the last-mentioned city by the party of the first part; and also 
ail the privilèges, rights and franchises of the said party of the first part incident 
or appurtenant to or belonging to the said waterworks, or which it has acquired, 
holds, or owns in connection therewith, together with ail and singular the tene- 
ments, hereditaments, and appurtenances thereunto belonging or in any wise apper- 
taining, and the reversion or reversions, rent or rents, issues or profits, thereof; 
and also ail estate, title, and property, possession, claim, or demand whatsoever, 
as well in law as in equity, of the said party of the first part of , in, or to the above- 
described premises, and every part and parcel thereof, with the appurtenances " 

And the covenant for further assurance is in thèse words: 

"The said party of the first part shall from time to lime, and at ail times here- 
after as oftcn as thereto requested by the said Central Trust Company, its suc- 
eessor or snccessors, exécute, acknowledge, and deliver ail such deeds, conveyances, 
and assurances in the law for the better assuring unto the said Central Trust Com- 
pany, its snccessor or snccessors in the trust hereby created upon the trusts herein 
expressed, the waterworks and appurtenances and the premises and property 
hereinbefore conveyed, or intended so to be conveyed, and ail other property and 
things whatsoever which may be hereafter acquired for use in connection with 
the same or any part thereof, and ail franchises now held or incident or appur- 
tenant thereto or connected therewith. as by said Central Trust Company, its 
successor or snccessors, or its or their counsel learned in the law, shall be rea- 
Bonably advised." 



432 78 FBDBRAL REPORTER. 

The ruling of the master was ttiat as the mortgage of 1885 recited 
that the pnrpose of the loan was an extension of the waterworks 
plant, as it contained the "future-acquired" property clause, and a 
covenant for further assurance, the trustée in that mortgage had a 
continuing duty, and was charged with constructive notice of what the 
mortgagor did with the money whieh it received, of the extensions 
which it made to its plant, and that the property acquired by such 
extensions was in fact within the grant of the mortgage; that this 
constructive notice implied or was équivalent to full personal knowl- 
edge; and hence that, when it accepted the trust created by the 
mortgage of 1887, it did so with knowledge that the property was al- 
ready covered by the prier mortgage; and, further, that the knowl- 
edge of the trustée was notice to those wlio purchased from it the 
bonds secured by this subséquent mortgage. The case, therefore, in 
his judgment, turned upon the question of constructive notice to the 
trustée, the extent to wliich it existed, the time which it lasted, and 
the rights which, in conséquence thereof, purchasers of the second 
mortgage bonds acquired. He has argued this question with his 
usual force and ability, and, in order that his exact thought and con- 
clusion may be presented, I quote what he says in référence to the 
matter : 

"Although the mortgage of 1885, executed by the National Waterworks Com- 
pany, was duly recorded in the state of Kansas, still,~ according to the records in 
the register's office, the title thereto was in the Kansas corporation when it exe- 
cuted the mortgage of 1887, securing the $900,000 of bonds. The mortgage of 
1887 was the prier lien, uniess it is shown that the holders of the bonds secured 
by that mortgage had or are chargeable with notice of the prior mortgage. ïhe 
Central Trust Company of New York is trustée in both deeds of trust or mort- 
gages, and accepted both trusts by signing those instruments. Being the party 
to the mortgage of 1885, it had, and was bound to hâve and take, notice of ail the 
provisions therein contained. It had fuU and complète notice of the équitable 
rights of the holders of the bonds thereby secured when it accepted the trust of 
1887. 

"ïhe question then arises whether notice to the trustée is notice to the holders 
of the bonds secured by the mortgage of 1887. It is said in Jones on Corporate 
Bonds and Mortgages, when speaking of the effect of notice to trustées in deeds 
of trust like the one in hand: 'Notice to the trustée is held to affect the title ia 
their hands in référence to the incumbrances upon the trust property. Actual 
notice to the trustées of a prior équitable mortgage is notice of it to the boudhold- 
ers, who therefore take their bonds subject to the légal conséquences of the 
incumbrances.' Section 299. ïhe case of Miller v. Railroad Co., 36 Vt. 452-484, 
is in point. The grounds upon which that case rests are thèse: Though such 
bonds are negotiable, and pass from hand to hand, they are purchased upon the 
security provided in the deed of trust. The security consists of such title as is 
vested in the trustée. The purchasers of bonds adopt the security as it exists 
In the trustée, and, by their purchase, make the trustée their agent, for the 
purpose of administering the trust. They therefore take such title, and only 
such title, as the trustée has. Equities which attach to the property in the 
trustee's hands continue to exist as against the bondholders. In the .application 
of this principle of law, the case of Fidelity Ins., Trust & Safe-Deposit Co. v. 
Shenandoah Val. R. Co. (W. Va.) 9 S. E. 180, is like the one in hand. It is 
there said: 'It is a well-settled principle of law, and especially in this state 
and Virginia, that notice to a trustée is notice to his cestui que trust.' This West 
Virginia case was decided and followed in Peters v. Bain, 133 U. S. 670, 696, 
10 Sup. et. 354, but it was decided and approved as being the law in that state. 
The facts in the case of Myers v. Ross, 3 Head, 59, were to the folio wing effect: 
Ross executed a. deed of trust to H. M. Myers, upon lands, to secure a debt 
lue from Ross to Caroline Myers. This deed, although acknowledged, was not 
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recorded nntil about two years after Its date. In the meantime Eosa executed 
to two trustées a deed of teust upon the same land, to secure certain indebtedness 
o( Ross to the Branch Bank. The évidence showed that the trustée had notice 
of the prior deed of trust. Says the court: 'The question now is whcther the 
notice thus communicated by F. A. Ross, of the existence of the deed of Myers 
to John Netherland and Charles J. McKinney, was notice to the banlt; and we 
are of opinion that it was. They were trustées in the deed for the benefit of the 
bank, and, as such, took the légal title to the estate. It is most manifest that 
the communication was made to them in relation to the very deed then about to 
be executed, for the benefit of the bank, and in which they were to and did be- 
eome trustées; and we think both had the notice prior to the exécution of the 
deed, but this is not material, since notice to one was effective as to both. They 
no doubt believed at the time, as did Ross himself, that he conld in a short time 
adjust the debt with Myers, but this cannot impair the légal effect of the notice. 
It is difiîcult to perceive how the beneficiaries in a deed of trust can claim the 
oqnity of its provisions without being affected with a notice to the trustée of a 
prier incumbrance.' The case of Commissîoners v. Thayer, 94 U. S. 631, to 
which I am cited as holding a contrary view, was in substance this: County 
bonds had been issued to a railroad company. The railroad company conveyed 
thèse county bonds and its railroad property to three trustées, to secure bonds 
issued by the railroad to the amount of .$5,000,000. The trustées sued the 
county on over-due coupons attached to the bonds. It is insisted that there 
was no bona fide holding of the bonds because of certain transactions between 
the county commissîoners and the railroad compauy, of which one of the trustées 
had notice. It was held that notice to one of the trustées was not notice to the 
holders of the mortgage bonds in that kind of a suit; dting Curtis v. Leavitt, 
15 N. Y. 294. The bonds hère in question, seeured by the mortgage of 1887, 
are negotiable securities; and the principle of law is well settled that the as- 
signée in such an instrument takes the security as incident, and he takes it just 
as he does the note or bond, — that is to say, free of equities existing between the 
original parties to the note or bond. But this case présents a very diiïerent 
question: Hère the equities in favor of the 1885 bonds attach to the property 
before the date of the 1887 mortgage, and they existed in favor of persons not 
parties to the 1887 transaction. In this respect this case diiîers from the case 
of Commissîoners v. Thayer, supra. 

"As the trustée in this 1887 mortgage had fuU notice of the fact that the 
1885 mortgage covered, and was intended to cover, ail extensions of the Missouri 
plant, it took the property snbject to the mortgage of 1885, and the 1887 bond- 
holders hâve no greater rights than their trustées had. It is eamestly insisted 
that the trustée received the notice of the équitable rights in a prior and différent 
transaction, and therefore should not be chargeable with notice in making this 
subséquent transaction. Trustées in deeds of trust like that of 1885 stand upon 
a very différent footing from attorneys and like agents, because the trust is a 
continuing one. The trust of 1885 devolved upon the trustée many active 
dnties. Among others, it was the duty of the trustée to call for, and hâve 
executed, ail conveyances necessary and proper to bring this after-acquired prop- 
erty under that trust. It is, in my humble judgment, a great mistake to treat 
trusts like this as dry trusts. It is the business of the trustée to know the 
situation of the property, and to protect the security, and to carry ont the trust 
in ail its détails, and thèse are continuing doties." 

The question thus presented is of importance, not merely as it 
détermines this particular controversy, but also as aflecting many 
interests. There are in existence certain trust companîes, who are 
engaged in the business of acting as trustées in mortgages, espe- 
cially railroad mortgages. They are often trustées in successiTe 
mortgages from tlie same grantor, or from diiïerent corporations, 
having a common interest and control. Any question as to the 
estent of the notice which thèse trustées talie of the transactions 
of their mortgagors, and the effect of such notice upon parties pur- 
chasing bonds from them, is of vast importance. I am unable to 
78 F.— 28 
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concur in the views of the master. I do not think the duty of this 
trustée was a continuing duty to the extent that it took notice 
of "whatever its mortgagor did with the moneys which it received 
upon the sale of the bonds, or of the property which it purchased. 
If there were such continuing duty, then included in it was the 
obligation to see that the mortgagor expended the moneys which 
it received in accordance with the expressed purpose of the mort- 
gage, and to take légal measures to compel exécution thereof, a 
failure to do which would make itself responsible to the par- 
ties purchasing bonds for ail losses occasioned thereby. There is 
in the mortgage no clause expressly casting such a duty upon the 
trustée. It contains some 13 articles providing for certifying the 
bonds in the first instance, the keeping of a registry for the entry 
of transfers, and for action in case of a default in the payment of 
either principal or interest. The only other article is the one 
containing the covenant for further assurance, heretofore quoted. 
Unless from it a duty of continuing supervision can be implied, 
the mortgage casts no such duty, although, as indicated, it specially 
provides for what the trustée shall do, and when it shall act. Now, 
I think I am warranted in saying that a mère covenant for further 
assurance, such as is hère found, has not been generally understood 
as casting a spécial duty upon the trustée of supervising the action 
of the mortgagor. It must be borne in mind that the trustée was 
selected and the terms of the trust prescribed by the mortgagor 
alone, and that, until after the bonds were negotiated, it was acting 
only as the latter's agent. It is true that, after the purchase of the 
bonds, the bondholders look to the trustée for the discharge of cer- 
tain duties, but only such duties as it has promised to perform; 
and, to the extent that those duties inure to their beneflt, they may 
properly hold it liable for any default therein. If, by the terms of 
a mortgage, neither the interest nor the principal is payable at the 
office of the trustée, or through its agency, the bondholders, after 
purchase, deal directlv with the mortgagor, and generally only in 
case of default do they invoke action on the part of the trustée. 
While it is often said that knowledge of the trustée is the knowl- 
edge of the cestni que trust, yet that doctrine is of spécial signifi- 
cance when the trustée is one of mutual sélection by the grantor 
and the beneflciary of the trust, and must not, when he is primarily 
a mère agent of the grantor of the trust, be applied so stringently 
as to defeat the équitable rights of the beneflciaries. Especially 
is this true when the beneflciaries are purchasers from the trustée 
of negotiable bonds issued by the grantor of the trust, for in such 
case the beneflciaries hâve a right to invoke the protection which 
attaches to' negotiable paper. Commissioners v. Thayer, 94 U. S. 
631-644. 

But whatever may hâve been the duty of the trustée in the mort- 
gage of 1885 in respect to supervising the action of the mortgagor, 
and whatever may hâve been its breach of duty to the bondholders 
in that mortgage, and whatever of personal liability to such bond- 
holders may accrue therefrom, a very différent question arises 
when those bondholders invoke such breach of duty to displace the 
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bondholders under the mortgage of 1887 of rights created in reli- 
ance upon the facts shown of record. Although the same party 
was trustée in both mortgages, it is not pretended that it had actual 
knowledge, when it took the mortgage of 1887 from the Kansas 
City Water Company, that the property upon which it was taking 
the mortgage was in fact the property of the National Waterworks 
Company, the grantor in the mortgage of 1885. The claim is sim- 
ply that it ought to hâve known the fact, and therefore had con- 
structive notice thereof. But it would be carrying the doctrine too 
far to hold that, when the bondholders purchased bonds secured 
by the mortgage of 1887, they were chargeable with knowledge, 
not only of ail the facts that the trustée had knowledge of, but also 
of ail facts which such trustée would bave known if it had fully 
discharged its duty in a prier transaction between other parties. 
Surely, it cannot be successfuUy contended that one purchasing 
from a trustée under such circumstances is boimd to take notice, 
not only of ail that such trustée in fact knows, but also of ail its 
past dealings with other parties, and whether in such dealings it 
performed its full duties to ail the parties interested therein. It 
must be borne in mind that the question now presented is not 
whether the trustée bas been guilty of such a breach of duty as to 
become liable to the bondholders under the mortgage of 188.5, but 
whether the bondholders of 1885 can rely upon such breach of duty 
to displace the prier ity which the record apparently gives to the 
bondholders of the mortgage of 1887. I am of opinion that the 
bondholders under the mortgage of 1885 must look to the trustée 
for any loss they may hâve sustained by its breach of duty, if it 
w'ere guilty of any breach, and that the bondholders of 1887 hâve 
a right to rely upon the record as it stood, and are not chargeable 
with the knowledge which its trustée, as trustée in another mort- 
gage, might bave acquired if it had discharged its full duty under 
the terms thereof. 

Neither am I satisfied from the testimony that the National Water- 
works Company had such possession of the property covered by 
the mortgage of 1887 as imparted notice, as against the record, of 
its équitable rights. Tbere was no exclusive possession. It is 
true that its olficers were controlling the waterworks plant, in- 
cluding therein the Kansas property; but its officers were offlcers 
of the Kansas corporation, and the possession of the property was 
as much that of the Kansas corporation as of the National Water- 
works Company. Before one can be disturbed of rights based upon 
the record évidence of title on the ground of notice from adverse 
possession, it must appear that such adverse possession was open, 
notorious, and unequivocal. No joint and indeflnite possession is 
sufiQcient to give notice of the équitable rights of one occupant as 
against the record title of the other. Townsend v. Little, 109 U. S. 
504, 3 Sup. et. 357; Kirby v. Tallmadge, 160 U. S. 379, 16 Sup. Ct. 
349. 

Thèse considérations lead me to sustain the exceptions made by 
the Bannard committee to the report of the master in this case. I 
hâve reached this conclusion with some hésitation. When the 
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matter was first presented in argument, the question seemed to me 
easy of solution; but tlie more I hâve studied it, the more I hâve ex- 
amined the able opinion of the master and the full and exhaustive 
brief of counsel for the interveners, the more I hâve been perplexed 
and embarrassed. Hence my delay in flling this opinion. The 
order will be that the exceptions to the report of the master are 
sustained ; that the interveners be allowed to share in the arrange- 
ment made by the Bannard committee; and that the costs of this 
intervention be paid out of the funds retained in the registry of 
the court. With référence to the allowance to the master, if coun- 
sel do not agrée upon the amount, I will flx it, after receiving any 
suggestions from either side. 



HOFSCHULÏE v. DOE et al. 

(Circuit Court, N. D. California. February 1, 1S9T.) 

OcpiCBRg— Pbooess of Infekiok Cocuts— Protection. 

When a court which, though of inferior and local jurisdiction, has gênerai 
jurisdiction with respect to the violation of the ordinances of a town, enter- 
tains a complaint under such an ordinance, and thereupon issues process, fair 
on its face, to an officer, the process is a justification to the officer in doing the 
acts thereby required, notwithstanding the ordinance under which the court 
acts is invalid; and no action lies agaiust the officer or the sureties on his bond 
for his acts done pursuant to such process. 

Action at Law for False Imprisonment. Answer filed. General 
demurrer to answer, Demurrer overruled. 

Geo. D. Shadburne, for plaintifE. 
Denson & De Haven, for défendants. 

MOREOW, District Judge. This is an action for false imprison- 
ment. The complaint déclares on the oflQcial bond of the défendant 
Fred H. Doe as marshal of the town of Perndale, in Humboldt 
county, Cal., and against the other défendants Charles A. Doe and 
John W. Kemp as sureties, to recover damages for a breach of 
the conditions of the bond. The complaint contains three counts. 
They ail allège that at the times mentioned in the complaint the 
plaintiff was and is an alien, and a subject of the king of Prussia, 
and that the défendants were and are citizens of the state of Cal- 
ifornia- The lirst count charges, in substance, that on the 14th 
day of March, 1895, plaintifE was engaged in the town of Ferndale 
in the business of soliciting orders for the sale of bocks as the 
agent of a New York publisher, under such conditions that books 
so ordered were thereafter shipped to the persons ordering the 
same; that this business was wholly and exclusively commerce 
between the state of New York and the state of California; that 
plaintiff was arrested by the défendant Fred H. Doe, as marshal 
of the town of Ferndale, and forcibly, violently, and against plain- 
tiiï's will dragged, carried, and taken before the recorder's court 
of the town of Ferndale, and there chargea by the défendant witli 
the crime of misdemeanor committed by the plaintifE in having 
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vlolated an ordinance of the town of Ferndale requiring the pay- 
ment of a license for the privilège of pursuing plalntifl's business; 
that the arrest and prosecution of plaintiff by the défendant Fred 
H. Doe were unlawful, oppressive, and without authority, and by 
reason of defendant's wrongful conduct plaintiff was damaged in 
the sum of $6,000. The second count repeats the charge contained 
in the first count, and allèges further that on the 15th day of 
March, 1895, to which day the hearing of the matter was continued 
by the recorder, the plaintiff was again arrested by the défendant, 
and again dragged, carried, and talien by the marshal before the 
recorder's court to answer concerning the charge; that plaintiff 
was convicted by the court of the crime of misdemeanor, in hav- 
ing violated an ordinance by carrying on the business of soliciting 
orders for the sale of books without a license, and was sentenced 
to pay a fine of f20, and, in default of payment, to be imprisoned 
in the town jail of the town of Ferndale until the fine was satis- 
fled, in the proportion of one day's imprisonment for every dollar 
of said fine not satisfled by imprisonment; that plaintiff refused 
to pay the fine, and thereupon he was committed to the custody 
of the défendant, who forcibly seized and imprisoned him for seven 
hours, and, in order to prevent further imprisonment, plaintiff paid 
the remaining portion of the fine not satisfled by the imprisonment, 
to wit, the sum of |20; that the arrest and imprisonment of plain- 
tiff by the défendant were unlawful, oppressive, and without au- 
thority; and by reason of defendant's wrongful conduct plaintiff 
was damaged in the sum of $6,000. The third count charges that 
on the 18th day of March, 1895, while plaintiff was engagea, in the 
town of Ferndale, in the business of soliciting orders for the sale 
of books in the manner described, he was arrested by J. B. Howard, 
acting as deputy marshal, and as deputy of the détendant Fred H. 
Doe, on a charge of having again violated the ordinance of the 
town of Ferndale requiring the payment of a license for the privi- 
lège of pursuing plalntifl's business; that he was taken before the 
recorder's court, and afterwards tried and convicted, and sentenced 
to pay a fine of |40, and, in default of payment, to be imprisoned 
until the fine was satisfled, in the proportion of one day's impris- 
onment for every dollar of the flne, or until lawful payment should 
be made of the proportion of the fine not satisfled by imprisonment ; 
that plaintiff refused to pay the fine, and thereupon he was com- 
mitted to the custody of the défendant, and imprisoned for 21 
hours, and, in order to prevent further imprisonment, he paid the 
remaining portion of the flne, amounting to $39; that the arrest 
and imprisonment of plaintiff by the défendant were unlawful, op- 
pressive, and without authority; and by reason of defendant's con- 
duct plaintiff was damaged -in the sum of $6,000. 

The answer of the défendants sets forth in détail ail the proceed- 
ings connected with the arrest, prosecution, conviction, and impris- 
onment of the plaintiff at the times mentioned in the complaint. 
From thèse proceedings it appears that, with the exception of the 
first arrest of the plaintiff by the défendant Doe, mentioned in the 
flrst count of the complaint, the défendant and his deputy acted 
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under and by virtue of légal process issued out of the recorder's 
court of the town of Perndale. It appears, further, that the pros- 
ecution was based upon the following ordinance: 

"Every person, firm or corporation, who solicits orders for and sells to the In- 
habitants of the town of Ferndale, at retail, any books, goods, wares or mercban- 
dise (to be delirered by thoae who may purchase frotn said person, firm or corpora- 
tion, at a time subséquent to the taking of said order) shall be termed, and Is 
hereby declared to be, a transient dealer, and shall pay a license of fifteeu dollars 
per quarter." 

It further appears from the answer that under and hy virtne of 
the ordinances of the town of Ferndale any person transactiug busi- 
ness in said town, for which a license is required under any ordi- 
nance of said town, without flrst obtaining the same, is guilty of 
a misdemeanor, and upon conviction thereof may be iniprisoned 
in the jail of such town. 

To this answer a gênerai demurrer has been interposed on the 
ground that it does not state facts suflQcient to constitute a defeuse 
to plaintiff's complaint, and the question is presented whether the 
ordinances of the town of Ferndale, and the warrants under wliich 
the défendant and his deputy acted, constitute, in this action, a 
justification for the arrest and imprisonnient of the plaintilï. It 
is conceded that the ordinance in question is invalid, by reason of 
being in contravention of the provisions of the constitution of the 
United States, which confers upon congress the power to regalate 
commerce among the several states. Robbins v. Taxing Dist., 120 
U. S. 489, 7 Sup. et. 592; Asher v. Texas, 128 U. S. 129, 9 Sup. Ct. 
1; Stoutenburgh v. Hennick, 129 U. S. 141, 9 Sup. Ct. 256. But it 
is contended on behalf of the défendants that the recorder's court 
of the town of Ferndale had the gênerai jurisdiction to entertain 
the complaint in the proceedings against the plaintiff; that it had 
the authority to détermine, în the flrst instance, whether the com- 
plaint was suflQcient to justify the issuance of a warrant, and, after 
the arrest, to détermine every disputed question of law and fact 
involved in the case, and its judgment, no matter how erroueous 
it may hâve been, is not subject to collatéral attack ; that the war- 
rants under which the marshal and his deputy acted in the arrest 
and imprisonment of the plaintiff, as set forth in the answer, were 
fair on their face, and, under the circumstances, constitute a suffi- 
cient défense to this action. The constitution of the state of Cal- 
if ornia provides, in article 11, § 6, that: 

"Corporations for municipal purposes shall not be created by spécial laws; but 
the législature, by gênerai laws, shall provide for the incorporation, organizatiou, 
and classification, in proportion to population, of cities and towns; * * * and 
cities or towns heretofore or hereafter organized, and ail charters thereof frained 
or adopted by authority of this constitution, shall be subject to and controiled by 
gênerai laws." 

In accordance with this requirement, the législature of the state, 
by the act approved March 13, 1883 (St. 1883, p. 93), provided a 
gênerai law for the organization, incorporation, and governmeut 
of municipal corporations, dividing such corporations into six 
classes, according to population. The sixth class embraces cities 
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and towns having a population of not exceeding 3,000. St. 1883, 
pp. 24-266. As no municipal corporation designated as a "town" 
appears in any other class, the town of Ferndale must belong to 
this class. Section 882 of the act of 1883 (St. 1883, p. 278) relates 
to cities and towns of the sixth class, and provides : 

"A recorder's court is hereby established in such.city or town. Said recorder's 
court shall hâve, * * * exclusive jurisdiction of ail actions for the recovery 
of any fine, penalty, or forfeiture prescribed for the brcach of any ordinance of 
such city or town, of ail actions founded upon any obligation or liability created by 
any ordinance, and of ail prosecutions for any violation of any ordinance." 

Section 880 of the same act provides : 

"The department of police of said city or town shall be under the direction and 
control of the marshal. * • * He shall and is hereby authorized to exécute 
and return ail process issued and directed to hira by any légal authority. It shall 
be his duty to prosecute before the recorder ail breaches or violations of or non- 
compliance with any ordinance which shall corne to his knowledge. * * * He 
shall hâve charge of the prison and prisoners. * * *" 

The recorder, under the constitutional authority thus conferred by 
the législative power of the state, had gênerai and exclusive jurisdic- 
tion over ail prosecutions for the violation of any ordinance of the 
town of Ferndale; and the marshal, under the same authority, had 
the power to prosecute in the recorder's court ail persons violating 
any ordinance of the town, was authorized to exécute and return alî 
process issued and directed to him by the recorder, and to take 
charge qf prisoners committed to his custody. The fact, therefore, 
that this recorder's court is, in a sensé, a court of inferior jurisdiction, 
does not deprive it of its character as a court of gênerai jurisdiction, 
under the law, with respect to the violation of town ordinances, and 
it is clear that under this jurisdiction the validity of the ordinance 
under which the proceedings were had in this case was as much a 
question for the recorder to détermine as any other question in the 
case, and is not subject to collatéral attack. 

In Bradley v. Fisher, 13 Wall. 335, 351, the action was against the 
judge of the criminal court of the bistrict of Columbia, to recover 
damages alleged to hâve been sustained by the plaintilï by reason 
of the willful, malicious, oppressive, and tyrannical acts and con- 
duct of the défendant, whereby the plaintifl was deprived of his 
right to practice as an attorney in that court. It was alleged, not 
only that the proceeding of the judge was in excess of his juris- 
diction, but that he acted maliciously and corruptly. The suprême 
court, in passing upon the question of jurisdiction (page 351) said: 

"A distinction must be hcre observed between exeess of jurisdiction and the 
clear absence of ail jurisdiction over the subject-matter. Where there is clearly 
no jurisdiction over the subject-matter, any authority exercised is a usurped 
authority; and for the exercise of such authority, when the want of jurisdiction 
is known to the judge, no excuse is permissible. But where jurisdiction over 
the subject-matter is invested by law in the judge, or in the court which he 
holds, the manner and extent in which the jurisdiction shall be exercised are 
generally as much questions for his détermination as any other questions involved 
in the case, although upon the correctness of his détermination in thèse partic- 
ulars the validity of his judgments may dépend. ïhus, if a probate court, 
invested only with authority over wills and the settlement of estâtes of deceased 
persons, should proceed to try parties for public offenses, jurisdiction over the 
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subject of offenses being entirely wanting in the court, and this being necessarily 
known to its judge, bis commission would aft'ord no protection to him in the 
exercise of the usurped authority. But if, on the other hand, a judge of a 
criminal court, invested with gênerai criminal jurisdiction over offenses committed 
witliin a certain district, shonld hold a particular act to be a public offense, which 
is not by law made an offense, and proceed to the arrest and trial of a party 
eharged with snch act, or should sentence a party convicted to a greater punish- 
ment than that authorized by the law upon its proper construction, no personal 
liability to civil action for such acts would attach to the judge, although those 
acts would be in excess of his jurisdiction, or of the jurisdiction of the court held 
by him, for thèse are particulars for his judicial considération, whenever his 
gênerai jurisdiction over the subject-matter is invoked. Indeed, some of the 
most difficult and embarrassing questions which a judicial oiBcer is called upon 
to consider and détermine relate to his jurisdiction, or that of the court held by 
him, or the manner in which the jurisdiction shall be exercised. And the same 
principle of exemption from liability which obtains for errors committed in the 
ordinary prosecution of a suit where there is jurisdiction of both subject and 
person applies in cases of this kind, and for the same reasons." 

There was a dissenting opinion in this case, based upoii the fact 
that the complaint chargea that the judge acted nialiciously and 
corruptiy; but the prevailing opinion, noticing this feature of the 
case, held that the exemption of the judges from civil liability could 
not be affected by the motives with which their judicial acts are 
performed. The nature of the exemption, as thus determined by 
the suprême court, is, therefore, of the widest possible scope. In 
the présent case there is no allégation in the complaint that the 
défendants acted maliciously, and without probable cause. There 
is, therefore, no claim that the facts stated constitute a cause of 
action for malicious prosecution. This case should, for that rea- 
son, be distinguished from those cases in which that question is 
involved. 

In Allée V. Keece, 39 Fed. 341, Judge Ross, in the circuit court 
for the Southern district of California, followed and applied the 
doctrine enunciated in Bradley v. Fisher, cited above, to a case 
where a justice of the peace in San Diego county caused the arrest 
and imprisonment of a résident of Los Angeles county, who had 
failed to obey a subpœna issued by the justice of the peace, al- 
though the subpœna was insufflcient to require the attendance of 
the person served, and the warrant of arrest was directed to the 
sheriff or constable, when, by the statute, it should hâve been di- 
rected to the sheriff only. The court held that in issuing the sub- 
pœna and warrant, and in adjudging the witness guilty of con- 
tempt of court in failing to obey the subpœna, the justice acted 
in his judicial capacity, and the grossness of the error of such dé- 
termination, and of the judgment following it, did not render him 
liable in a civil action for damages. 

In Trammell v. Town of Russellville, 34 Ark. 105, the action was 
for false imprisonment, and was brought against the corporation 
and against the mayor and the marshal and his deputy. The 
plaintià had been arrested by the marshal and his deputy for vio- 
lating an ordinance of the town relating to a tax on the business 
of a retail liquor dealer. It was conceded upon the trial, as in 
the case at bar, that the ordinance was void, a similar ordinance 
having been previously so declared by the suprême court of the 
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fltate. Beferrîng to the action of the marshal and his deputy in 
making the arrest, the court said: 

"It is established doctrine that process fair on its face will protect from liahility 
the officer executing it. It is not meant that it shall in ail respects be regular, 
but that it shall appear to hâve been lawfuUy îssued, and such as the officer 
tnight lawfuUy serve." 

The court then cites the following passage from Cooley on Torts 
(2d Ed.) p. 538: 

"That process may be said to be fair on its face which proceeds from a court, 
magistrate, or body having authority of law to issue process of thàt nature, and 
which is légal in form, and on ita face contains notliing to notify or fairly ap- 
prise the officer that it is issued without authority. When such appears to be 
the process, the officer is protected in making service, and he is not coucerned 
with any illegalities that may exist back of it." 

The court held that the marshal and his deputy were protected 
from liability by the warrant. 

In Hallocli v. Dominy, 69 N. Y. 238, the action was for false im- 
prisonment, and was brought against two of the trustées of the 
town of Easthampton, who had prosecuted the plaintifE before a 
justice of the peace for the violation of an ordinance of the board 
of supervisors of SufEolk county relating to the catching of certain 
fish in the creeks, bays, or waters of the town of Easthampton. 
The plaintifE was arrested, and committed to the county jail. The 
ordinance upon which the proceedings were based appears to hâve 
been invalid. The court of appeals held that the justice of the 
peace had jurisdiction of the subject-matter of the action, being 
for the recovery of a penalty less than $200; that he had jurisdic- 
tion, by the personal service of a summons, of the défendant there- 
in; and no objection was taken to the form or the regularity of the 
proceedings. Commenting upon this jurisdiction, the court dé- 
clares the doctrine in terms peculiarly applicable to the présent 
case. The court says: 

"The jurisdiction of the magistrate was not derived from, and did not dépend 
upon, the act which is challenged, but upon the General Statutes of the state. 
He had jurisdiction to pass upon every question involved in the action, ineluding 
the validity of the law imposing the penalty. The judgment, so long as it re- 
maiued unreversed, was for every purpose as conelusive between the parties, and 
upon every question neoessarily embraced in the judgment, as would hâve been 
that of the highest court of record in the state. Process regularly issued upon 
this judgment, as was the exécution upon which the plaintifE was imprisoned, was 
a protection to the officer executing it, and to the parties at whose instance it 
■was Issued and served. It cannot be attacked collaterally for error of the 
justice, or irregularity, and in an action of false imprisonment it is a perfeet 
shield to ail persons acting under it. The plaintifE is estopped by the judgment." 

In Henke v. McCord, 55 lowa, 378, 7 N. W. 628, the court held 
that a justice of the peace who enforces an ordinance which is 
void for want of power in the city to enact it cannot be held liable 
theref or in a civil action ; and a ministerial officer who acts in the 
enforcement of such ordinance, acting under a warrant issued by 
the justice, regular on its face, is protected therebv. To the same 
effect are Brooks v. Mangan, 86 Mich. 576, 49 N. W.'^633, and Gifford 
V. Wiggins (Minn.) 52 N. W. 904. 
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In the case of Baxter v. Thomas (0kl.) 46 Pac. 479, the défend- 
ants had been arrested and convicted in the police court of the 
city of Guthrie of violating an ordinance similar to the one in- 
volved in this case. They petitioned the district court for a writ 
of habeas corpus, alleging the unlawful restraint of their liberty 
in Tiolation of the constitution of the United States. Upon a hear- 
ing of the issues raised by the return, the court found that the ar- 
rest and imprisonment of the petitioners were unlawful, and direct- 
ed their discharge. The case was taken to the suprême court of 
the territory, where the Judgment of the lower court was affirmed. 
The law of that case, determined on a writ of habeas corpus, is 
clearly not applicable to the case at bar. A person arrested and 
imprisoned for the yiolation of a void ordinance of a municipal 
corporation may be discharged therefrom on habeas corpus. The 
Stockton Laundry Case, 26 Fed. 611. But it does not foUow that 
an officer executing a process of the court regular on its face is 
liable in a civil action for damages. 

From thèse authorities, it appears that the answer sets up a 
complète défense to the cause of action alleged in the second and 
third counts, and, as the demurrer is gênerai to the whole answer, 
it will be overruled. 
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(Circuit Court, S. D. Ohio, W. D. January 15, 1897.) 

]. Phtsioian-s and Sl-kgeons— Malpkacticie. 

In order to recover damages from a physician or surgeon for waut of proper 
care and slsill, the plaintifE mnst show, botli that the défendant was unskillful 
or négligent, and that injury was produced by his want of skill or care. 
3. Same— Damages. 

Mère lack of skill or négligence without Injury gives no right to recover 
eyen nominal damages. 

3. Same— Waiîraxty. 

A physàcian is not a warranter of cures, in the absence of an express con- 
traet to that effect. His implied obligation arising from his employmeut is 
only that no injury shall resuit from any waxit of care or skill on his part. 

4. Expert Evidekoe— Weight and Value. 

Expert évidence in cases where the subject of discussion is on the border 
line between gênerai and expert knowledge, as in questions of value, is not 
eonclusive upon court or jury, but the latter may draw their own inferences 
from the facts, and accept or reject the statements of experts; but upon ques- 
tions involving a highly specialized art, with respect to which a laymancan 
hâve no knowledge at ail, the court and jury must be dépendent on expert évi- 
dence; and, when there is no such évidence to support an allégation depending 
upon such a question, there is nothing to justify submitting the issue to tlie 
jury. 
6. Physiciavs and SuKanoss— Malpractjoe— Evidenck. 

Upon a review of the évidence in this case, held, that there was no évidence 
to justify the submission to the jury of the question whether the défendant, 
a physician, had been négligent in his treatment of the plaintiff. 

On Motion to Direct a Verdict for Défendant at the Close of ail the 
Evidence. 



Blackburn & Rhyno, for plaintiffs. 
Smith & Kuhn, for défendant 
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TAFT, Circuit Judge. In tliis case the pétition of Nellie Ewing, 
the plaintiff, allèges that she employed the défendant, Goode, a sur- 
geon and oculist, to cure lier of a certain malady of lier eye, for a re- 
ward to be paid therefor ; that défendant entered upon such employ- 
ment, but did not use proper care and skill in the operating on the eye 
of plaintiff, and did not bestow proper attention and treatment upon 
the eye after the opération, causing her to suffer great pain, and to lose 
the right eye entirely, and to impair the sight of her left eye. The 
answer of the défendant dénies unskillfulness or lack of attention 
on his part and any injury to the plaintiff caused thereby. 

It is well settled that in such an employaient the implied agree- 
ment of the physician or surgeon is. that no injurions conséquences 
ahall resuit from want of proper skill, care, or diligence on his part 
in the exécution of his employment. If there is no injury caused by 
lack of skill or care, then there is no breach of the physician's obliga- 
tion, and there can be no recovery. Craig t. Chambers, 17 Ohio St. 
253, 260. Mère lack of skill, or négligence, not causing injury, gives 
no right of action, and no right to recover even nominal damages. 
This was the exact point decided in the case just cited. 

In Hancke v. Hooper, 7 Car. & P. 81, Tindal, C. J., said: 

"A surgeon is responsible for an injury done to a patient through the want of 
proper skill in his apprentice; but, in an action against him, the plaintiff must 
show that the injury was produced by such want of skill, and iX is not to he in- 
ferred." i 

Before the plaintiff can recover, she must show by affirmative évi- 
dence — flrst, that défendant was unskillful or négligent; and, sec- 
ond, that his want of skUl or care caused injury to the plaintiff. If 
either élément is lacking in her proof, she has presented no case for 
the considération of the jury. The naked facts that défendant per- 
formed opérations upon her eye, and that pain foUowed, and that 
subsequently the eye was in such a bad condition that it had to be 
extracted, establish neither the neglect and unskillfulness of the 
treatment, nor the causal connection between it and the unf ortunate 
event. A phys^ician is not a warranter of cures. If the maxim, 
"Res ipsa loquitur," were applicable to a case like this, and a failure 
to cure v/ere held to be évidence, however slight, of négligence on the 
part of the physician or surgeon causing the bad resuit, few would 
be courageous enough to practice the healing art, for they would 
hâve to assume flnancial liability for nearly ail the "ills that flesh is 
heir to." 

The preliminary question for the court to settle in this case, there- 
fore, is whether there is any évidence sufficient in law to sustain a 
verdict that défendant was unskillful or négligent, and that his want 
of skill or care caused injury. In the courts of this and other states 
the rule is that if the party having the burden of proof offer a mère 
scintilla of évidence to support each necessary élément of his case, 
however overwhelming the évidence to the contrary, the court must 
submit the issue thus made to the jury, with the power to set aside 
the verdict if found against the weight of the évidence. In the 
fédéral courts this is not the rule. According to their practice, 
if the party having the burden submits only a scintilla of évidence 
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to Bustain it, the court, instead of going through the useless form of 
submitting tiie issue to tlie jury, and correcting error, if made, by set- 
ting aside the verdict, may in tàe first instance direct tlie jury to re- 
turn a verdict for tlie défendant. Hence our inquiry is: Does the 
case now submitted show more than a scintilla of évidence tending 
to show want of skill or care by défendant, or injury caused thereby? 
Railway Co. v. Lowery, 20 G. G. A. 596, 74 Fed. 463. 

In many cases, expert évidence, though ail tending one way, is not 
conclusive upon the court and jury, but the latter, as men of affairs, 
may draw their own iaferences from the facts, and accept or reject 
the statements of experts; but such cases are where the subiect 
of discussion is on the border line between the domain of gênerai 
and expert knowledge, as, for instance, where the value of land is 
involved, or where thé value of professional services is in dispute. 
There the mode of reaching conclusions from the facts when stated 
is not so différent from the inferences of common knowledge that ex- 
pert testimony can be auything more than a mère guide. But when 
a case concerns the highly specialized art of treating an eye for cata- 
ract, or for the mysterious and dread disease of glauconia, with re- 
spect to which a layman can hâve no knowledge at ail, the court and 
jury must be dépendent on expert évidence. There can be no other 
guide, and, where want of skill or attention is not thus shown by expert 
évidence applied to the facts, there is no évidence of it proper to be 
submitted to the jury. Again, when the burden of proof is on the 
plaintiff to show that the injury was negligeutly caused by défend- 
ant, it is not enough to show the injury, together with the expert 
opinion that it might hâve occurred from négligence and many other 
causes. Such évidence has no tendency to show that négligence 
did cause the injury. When a plaintiff produces évidence that is 
consistent with an hypothesis that the défendant is not négligent, 
and also with one that he is, his proof tends to establish neither. 
Louisville & N. E. Co. v. East Tennessee, V. & G. Ry. Go., 22 U. S. 
App. 102, 114, 9 G. G. A. 314, and 60 Fed. 993; Ellis v. Railway Go., 
L. R. 9 G. P. 551. 
Thèse facts may be taken as undisputed in this case: 
Mrs. Ewing, the plaintiff, lives with her husband in Govington, 
Ky. He was, during the time of the existence of the professional 
relation between his wife and the défendant, a printer, engagea in 
the office of the Gommercial Gazette Printîng Office, in this city. 
Dr. Goode is a highly-educated and experienced physician and oculist 
of the city, now engaged solely in treating diseases of the eye. In 
September, 1894, Mrs. Ewing began to feel a haziness in her right 
eye. It grew worse, so that in the spring of tlie next year she con- 
sulted Dr. Tangiman, an oculist of this city. He told her that she 
had cloudiness of the lens. Becoming dissatisfled with his treat- 
ment, she went, upon the recommendation of Dr. Kebler, her family 
physician, to consult Dr. Goode. He examined her, and told her 
that she had cataraçts in both eyes; that an opération would soon 
hâve to be performed on the right eye. Plaintiff's own expert wit- 
ness, Dr. Buckner, who examined the left eye in June, 1896, confirms 
the statemeut that there is a cataract in the left eye. Cataract is 
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a disease of the lens of the eye, which renders it cloudy and opaque, 
and prevents the passage through. it of the rays of light, which in 
its normal condition it focuses on the retina. The opération for 
cataract is an opération by which the whole lens is removed from 
the capsule covering in which it is inclosed and suspended in the 
eye. The removal is usually eiïected by cutting a passageway for 
it, through the cornea and the iris, both of which are situated in the 
eye in front of the lens. This may be done at the same time with 
the main opération, or long enough before to permit the healing of 
the wound necessary in cutting before the removal of the lens. The de- 
fendant pursued the latter course. The auxiliary opération is 
called the "preliminary iridectomy." It was performed on the 8th 
day of July, 1895. It was a smooth and successful opération. The 
wound healed quickly. Ko inflammation or formation of pus en- 
sued. On the 25th of September foUowing, the main opération 
was performed. Through the passageway in the iris, an instrument 
was inserted, and the covering of the lens capsule was ruptured, and 
then the lens was geatly pressed out through this opeuing and 
through the hole eut in the iris in the preliminary opération. The 
opération was smooth and successful, and after a week or 10 days 
the wounds were nicely healed. Close attention was given by the 
défendant and his assistant, Dr. Hefiebower, to see that no pièce of 
the iris tissue should be caught or incarcerated in the lips of the 
wound. No inflammation or pus followed the opération. There 
was pain in the right eye on the first day, which was relieved appar- 
ently, and at least for a time, by a loosening of the bandage. The 
treatment pursued after each opération was that approved by the 
médical profession. After 10 days, three to four tenths of vision 
was found to be restored to the right eye by the use of the cataract 
glass, which is the lens needed to supply the place of the lens which 
was extracted. By the use of the ophthalmoscope, the whole interior 
of the eye was explored; the média were found to be clear; and ail 
the parts were normal. After two or three weeks, the plaintiff was 
abl to go about, and upon the 19th of October came from her home, 
in Covington, to visit the défendant, and paid him $10 on his bill of 
flOO. An examination of the eye showed that it was in good condi- 
tion, and the test for vision was as stated above. The treatment testi- 
fled to, and not denied, up to this time, was in accord with the best 
approved views of the profession. During this period, the plaintifl 
visited Shillito's store several times, and did some of her housework 
at home, and on the llth of November came again to visit the défend- 
ant, and to pay him flO. He examined the eye, and found it in good 
condition, without the slightest indication in it that there was any- 
thing wrong. On the 19th of November, the plaintiff complained of 
pain, and another examination of the eye was had, but no cause for 
the pain was found in an exploration of it with the ophthalmoscope. 
The complaints of pain continuing, the défendant attributed it to 
neuralgia of the flfth nerve, because there was no other explanation of 
it, and applied leeches to the flesh surrounding the eye upon the 24th. 
The pain continued, and in the first week of December the défendant 
and Dr. Hefiebower again carefully examined the eye at defendant's 
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ofSce, and confirmed their conclusion that the pain was neuralgia. On 
the 8th. of December, wMch was Sunday, ta the absence of the de- 
fendant from his office, the husband of the plaintiff called Dr. 
Heflebower to assist the plaintiiï, and relieve her from pain, of whlch 
she was eomplaining bitterly. He again examined the eye with 
the ophthalmoscope, and found no évidence of reason for the pain 
in the eye, and fortified his préviens judgment that it was only 
nenralgic pain. He prescribed a drop of cocaine and powders of 
phenacetine and salol to relieve the neuralgia. On the next day, 
upon the 9th of December, which was Mondaj^, Heflebower saw 
Goode, and advised him of his visit Défendant visited plaintiff 
that day, and, after a thorough examination of the eye, thought he 
detected a slight increase in the tension of the right eye, but was 
doubtful of it. Although the eye had been carefully examined since 
July 8th for tension, never until this date had there been the slight- 
est évidence of an increase. 

Increased tension of the eyeball is the prédominant sympton of 
the disease of the eye known as "glaucoma." This is a disease 
the causes of which are but little understood. It is supposed to 
be an abnormal increase of the sécrétions of the inner eye, and a 
conséquent pressure of one part of the eye against another, so 
as to close and stop up the canal for the escape of the eye's sécré- 
tions, known as the "filtration angle." It may appear in an eye 
unafîected by injury or disease, in which case it is called "simple 
glaucoma." It may appear in an eye diseased or injured, in which 
case it is called "secondary glaucoma." The name "secondary 
glaucoma" does not necessarily indicate that it is caused by the 
prior condition of the eye. In cases of simple glaucoma there are, 
perhaps, 50 per cent, of recoveries. In cases of secondary glau- 
coma, owing to the diseased or enfeebled condition of the eye when 
glaucoma sets in, the percentage of recovery is much reduced; 
and, when it sets in after an opération for cataract, the eye is al- 
most certainly doomed. Glaucoma can rarely be diagnosed in the 
absence of an increased tension. It is frequently accompanied by 
pain, and the média of the eye become obscured or cloudy, and 
vision is lessened; but, in the absence of increased tension, the 
other symptoms do not indicate glaucoma. There are but two rem- 
édies for glaucoma. One is the use of a drug called "eserine," and 
the other is the cutting of a passageway through the cornea and 
iris, into the cavity of the eye, to open a canal for the release of 
the sécrétions. The reason why, in secondary glaucoma, after a 
cataract opération, hope of recovery is so slight, is that just such 
a passageway has already been eut for the removal of the cata- 
ract, and, if that does not serve to relieve the pressure, the chance 
that a second one will do so is very very small. 

On the 9th of December, when the défendant visited the plain- 
tiff, and suspected slight increased tension, he prescribed eserine. 
The prescription was not fllled till the llth. It directed the use 
of a drop a day in the eye. The phenacetine prescribed by Hefle- 
bower to relieve the pain he approved the use of. On the lOth 
of December, défendant visited plaintiff again, and found that 
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there wrb no increased tension, and no other évidence in the eye 
itself of glaucomatous conditions, though the pains continued. He 
conflrmed liis conclusion tliat no increased tension existed by an- 
otlier visit and examination, on the llth of December. After tliat 
he remained in the city until the 18th, and received no call from 
the plaintiff. He then left for Pittsburg, to perform an opération, 
and to spend the Christmas holidays. He asked Dr. Heflebower, a 
compétent oculist, who was familiar with the plaintifE's case, and 
whom plaintiff had called in before when she could not get défend- 
ant to attend to plaintiff's case should she call for him. Whether she 
did call Dr. Heflebower, and whether he went over or not, are mat- 
ters of évidence in dispute. He says that he went twice about Christ- 
mas or later, and found the eye in good condition, with no increased 
tension ; that she was taking the eserine, but that the pain continued ; 
and that he attempted to relieve her by continuing the phenacetine, 
and by hot applications. Plaintiff dénies that HefleboM'er was at her 
house in December. On the 6th of January, défendant returned, and 
answered a call from plaintiff, and, on examination of the eye, found 
increased tension, amounting to +1, and distinct symptoms of glauco- 
ma. He requested her to corne to his office, which she did, with her 
husband; and there both he and Heflebower examined the eye, and, 
finding glaacoma beyond a doubt, determined upon a second iri- 
dectomy. It was performed on January 8th. This was with the 
h ope of relieving the pain, with the hope of retaining the eyeball 
in the head by preventing an inflammatory resuit, and making the 
dead eye quiescent, and with the very remote possibility of saving 
what sight there was left in the eye. The opération was performed. 
The iris was again clipped, but beneath the pupil this time, in- 
stead of above, as before; and in a short time the wound healed, 
without inflammation or pus. It was for the third time a smooth 
opération, but it did not prevent the pain. The défendant attended 
the plaintiff frequently until the 4th of February, when he was 
discharged. The plaintiff then went to Dr. Debeck, an oculist, and 
was treated by him for a month; then to Dr. Keeny, and was treat- 
ed by him for six weeks; and flnally to Dr. Buckner, who found 
the eye inflamed and congested, and a menace to the other eye, 
in that it was likely to cause sympathetic ophthalmia therein. He 
advised extraction, and, after consulation with Dr. Sattler, the 
eye was removed, late in June, 1896, and a glass eye substituted, 
with the resuit of relieving the left eye, which, though affected 
with peripheral cataract, still affords the plaintiff some vision. 

The facts above given, except where otherwise expressly stated, are 
either admitted by plaintiff, or are established by uncontradicted évi- 
dence. The chief différence of fact between the plaintiff and défendant 
is in the time when it is said that pain was présent in the right eye, and 
when it was in the left eye. Plaintiff said she had pain constantly in 
the right eye from the flrst to the third opération, from July 8, 
1895, until January 6, 1896, and in her left eye from the time of 
the second opération, September 25th, until after the third opéra- 
tion. Défendant and Heflebower say that there was no pain, ex- 
cept immediately after the second opération, until November 19th, 
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and that at no tîme was there complaint of pain in the left eye. 
The other important différence is as to the two visits of Heflebower 
to plaintiff about Christmas time, during defendant's absence in 
Pittsburg. The plaintiff called Dr. Buckner to the stand as an 
expert oculist. He described in détail how the opérations per- 
formed by the défendant should hâve been performed, and his évi- 
dence left not the slightest doubt that the course pursued by de- 
fendant in respect to the opérations and subséquent treatment was 
in accordance with the best professional opinion. He stated with 
emphasis that glaucoma setting in 80 days after the second opér- 
ation, and double that time after the iirst opération, coiild not be 
attributed to the opérations as a cause. He stated, further, that 
though pain was a fréquent accompaniment of glaucoma, and a 
symptom that required close examination of the interior eye to 
discover its seat, and a careful testing for increased tension, yet, 
if there was no increased tension, and the eye was clear and normal 
to its fundus or bottom, when seen through the ophthalmoscope, 
he should diagnose the pain, as défendant and Dr. Heflebower had, 
as due to neuralgia, requiring treatment of the nerves. It seems 
to me clear to a démonstration, therefore, that the évidence for plain- 
tiff utterly fails to show that the first two opérations had any causal 
relation to the glaucoma, or that there was the slightest want of skill 
or négligence in the performance or subséquent treatment of the 
wounded eye. 

It is conceded that neuralgia is one of the most difflcult diseases 
to control, and there is nothing to show that the failure to control 
it, even if it existed as constantly as plaintiff's witnesses testify, is 
évidence of a want of skill or attention. She concèdes that she was 
able to go about to attend to her household duties. Her husband 
lost but the time immediately succeeding each opération necessary 
to nurse her. There is nothing to show that the treatment for neu- 
ralgia administered by the défendant was not proper, in the use of 
leeches, of phenacetine and salol, and hot applications. 

It only remains to consider whether there is more than a scin- 
tilla of évidence upon which to base the claim that the défend- 
ant was négligent after the 9th of December, when he suspected, 
but doubtfully, the présence of increased tension. Heflebower, 
who saw the patient the night before, on the 8th, and who looked 
into the eye with the ophthalmoscope, and had made the other 
usual examination, had fouud no increased tension, and on the 10 th 
and llth the défendant could discover none. Out of abundant cau- 
tion, he prescribed the eserine on the 9tli, and the plaintiff took it 
from the llth on (how long is not quite clear). Défendant did not 
see plaintiff during the next week. He thought from his full ex- 
amination of the 9th, lOth, and llth, and from Heflebower's of the 
8th, that there was no ground for further fear of glaucoma, and 
that, if any change took place, plaintiff: would call him up. It ap- 
pears from the expert évidence that slight variation in tension in 
an eyeball, like this one of the 9th, may occur in a healthy eye. 
There is a suggestion in the évidence of plaintiff that défendant 
promised to come when it was necessary, and so the burden was on 
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him; but her own évidence îs by no means positive or clear on 
this point, and the admitted fact tliat the téléphone was put in on 
December 14th, just to permit her to call him wlien she needed 
liim, and lier statement that, as the pain increased, she did call him, 
show beyond a doubt that she did not regard herself as obliged to 
wait his coming. Now, she says the pain grew worse and worse, 
and that she called the defendant's office repeatedly by téléphone, 
and could not get him. She cannot state that she called him after 
the llth of December, and before the 18th of December. Nor could 
this hâve been so, because he was in the city until that time, and 
must hâve heard from her had she called. After that time he 
had arranged that Dr. Heflebower should answer his calls. 

As to the right of Dr. Goode tojeave the city on the 18th of De- 
cember, when his patient had not called him for a week, and while 
she was presumably following the precautionary and alleviating 
prescriptions of eserine and phenacetine, I do not think there can be 
any doubt, if he made provision for the attendance of a compétent ocu- 
list in case of a call. The custom of the profession, as testified to by 
Dr. Buckner, certainly justifies it. What the degree of liability of 
défendant for the act of the physician he substituted is, is an inter- 
esting question; but it is not of importance in this case, for noth- 
ing unskillful on Dr. Heflebower's part is shown. Wbether Dr. 
Heflebower was, in fact, called and went, is in dispute, but cer- 
tainly défendant made arrangements for the purpose. If his oiBce 
girl failed to tell the plaintiiï that defendant's patients during his 
absence were to apply to Dr. Heflebower, this failure would prob- 
ably be chargeable to défendant; and to this extent, in the plain- 
tiff's case, there may be some évidence to go to the jury tending to 
show neglect. Of course, the defendant's office girl testifles that 
she did tell plaintiiï to call up Dr. Heflebower, and the latter 
says that he was called, and made two visits, and the évidence 
is very clear and satisfaetory. But on this issue I am now decid- 
ing, I must assume no such évidence to hâve been introduced. 
PlaintifE testified herself that she learned, by calling the office of 
defendant's father, that défendant was out of the city. If so, un- 
der ail the circumstances, it is difficult to see why she did not then 
call Dr. Heflebower. Moreover, if she was in increasing pain, as 
she says she was, in December, why did she not send her husband 
to leam where défendant was, and why she could not reach him? 
But, assuming négligence on the defendant's part because of a fail- 
ure of his office girl to obey his directions, we corne to the question 
whether this is shown to hâve done the plaintiiï any injury there- 
by. If we accept Dr. Heflebower's statement, then there was no 
évidence of glaucoma for some time after Christmas. If we Ignore 
his statement, there is no évidence when it appeared, between De- 
cember llth and January 6th. Taking the plaintifï's évidence, it 
was a matter of doubt on January 6th whether the symptoms were 
unmistakable. Dr. Buckner, the expert produced by the plaintiiï, 
says that he would not make a second iridectomy on an eye already 
treated for cataract, in which there had been a preliminary iri- 
dectomy, until it was conclusively settled that secondary glaucoma 
78 F.-29 
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was prèBent The degrees of tension in glaucomà are +1, +2, and 
+3. Om the 6th day of January, the tension was but +1, tending 
to show that the disease, which works so rapidly, had set in, in 
its unmistakable form, but a short time before. At any rate, there 
is no évidence to the côntrary. But assuming, against défendant, 
that glaucoma was certainly présent on January 6th, there is noth- 
ing to shcw that its symptoms were so manifest at an earlier date 
that there was any hurtful delay in the opération. Eserine had 
been prescribed as early as December 9th. A preliminary iri- 
dectomy hâd already been performed, and thus two remédies had 
beeh used, and there rèmalned only that which was a dernier res- 
sort, and one from which little, in fact, could be expected. The 
necessity for an immédiate pperartion is very much greater in cases 
of glaucoma when there has been no prier opération than in a case 
like the présent. It is admitted that nothing can be donc to pre- 
vent secondary glaucoma if it sets in, and that, after a cataract 
opération, the chances of recovery are almost nil. In the light 
of thèse facts, it is clear to me that the évidence that plaintiff suf- 
fered any in jury from defendant's failure to supply another physi- 
cian during his absence in Pittsburg, because of his office girl's neglect 
(if she was gailty of any), is not more than a scintilla, if that. 

The subséquent history of the case the défendant is not respon- 
sible for. There is not the slightest proof of a want of skill in the 
third opération. The eye-itself was in the possession of plaintiff at 
the last trial. If it had borne any évidence of an unskillful opération, 
it would doubtless hâve been offered in évidence. After defendant's 
discharge, the patient was in the hands of two physicians for two 
months and a half, and the fact that the deadly disease from which 
she was suffering finally led to the removal of the eye can be at- 
tributed to no lack of skill on the defendant's part. As the extrac- 
tion of the eye is not an inf requent resuit in glaucoma, however 
treated, the unskillfulness and the causal connection cannot both be 
presumed. 

The condition of the plaintiff cannot but awaken the sympathy 
of every one, but I must hold that there is no évidence before the 
court legally sufflcient to support a verdict in her favor. I should 
deem it my duty without hésitation to set aside a verdict for the 
plaintiff in this case as often as it could be rendered, and, that 
being true, it becomes my duty to direct a verdict for the défendant. 



COLORITYPE OO. v. WILLIAMS. 

(Circuit Court of Appeals, Second Circuit. January 7, 1897.) 

1. Review on Eruor— Veudict — Weight of Evidence. 

The circuit court of appeals cannot set aside a gênerai verdict on the 
ground that it was against the weight of évidence, or upon a guess as to the 
mental processes by-which the jury reach the conclusion expressed therein. 
3, Landlord A.XD Tenant — Interprétation of Lease — Modification. 

A lease made in August demised the four upper lofta of a building then in 
course of érection for five years from February Ist foUowing. In September 
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the parties made a f urttier written agreement, whereby the lessor stipulated 
to hâve the premises ready for occupancy on February Ist, excepting certain 
minor détails, and that he would give the lessees possession at as early a 
date before February Ist as he eould hâve the lofts in suitable condition; 
the rent, however, to commence February Ist, "or as soon thereafter as the 
building is completed." If the premises were not ready for occupancy ou that 
day, the lessor v?as to forfeit $50 a day thereafter, etc. H M, that tiiis 
did not so modify the lease as that the lessee would not be liable for rent, 
and would be entitled to the daily penalty, until the whole building was 
completed, but merely bound him to hâve the leased lofts ready on February 
Ist, except the minor détails mentioned. 
8. Same— Pauol Evidence. 

Eeid, further, that there was no such ambiguity in the contract as would 
warrant the introduction of prior oral negotiations or understandings. 

4. Revii;\v on Euiioii— Hahmless E]i];(iH. 

A lease of part of a building then in course of construction required "it to 
be fireproof." In an action for rent, etc., where défendant set up that the 
building was not fireproof, plaintiff, who was an architect, testifying in his 
own behalf, after describing the construction of the building in this respect, 
was allowed to state that "that mode of construction is commonly called 
fireproof" in his profession. Held, that if this was error, it was rendered 
harmless by the subséquent introduction of the building law containing the 
définition of a fireproof building, together with évidence by the plaintiff, 
without objection or contradiction, that the building was so constructed. 

5. Testimonï of Parties— Requests ïo Charge. 

A requested charge, directing the jury to remember that plaintiff "is the 
most interested party in the controversy," that they are to receive his testi- 
mony with caution, and are empowered "to reject any évidence which is 
uncorroborated, even though it be uncontradicted," is properly refused. 

6. Rbquests to Charge— Okai, Mouification. 

Défendant submitted a written request, marked "E," containing manifestly 
objectionable clauses, and after the gênerai charge orally asked the court 
to give his request, marked "E," repeating it with slight verbal changes, 
which, however, much modified its objectionable features. Held, that the 
court was warranted in inferring that he referred to the request as written, 
and in refusing to give it. 

This is a writ of error, brought by the plaintiff in error, who was 
défendant below, to review a judgment in favor of défendant in 
error (plaintiff below), entered in the circuit court, Southern dis- 
trict of New York, upon the verdict of a jury. 

Williams, the plaintiff, was an architect and builder, and the owner of the 
premises at No. 32 Lafayette Place, in the city of New York. He constructed 
a building thereon, and leased the four upper floors to the défendant. The lease 
was made while the building was in process of érection, and Williams agreed 
to complète it in accordance with certain plans agreed upon betv»-een the parties. 
He also, at the request of défendant, and independent of the written contract, 
did a considérable amount of work on the floors so let in order to adapt them to 
the requirements of defendant's business. This action is brought for rent unpaid 
under the lease for the months of February and March, 1894, for the value of 
this spécial work done at defendant's request, and for services in running the 
steam plant in the building. This last item was disallowed by the court, and, 
since plaintiff below sued ont no writ of error, is not before this court. The 
défendant did not dispute the charge for spécial work, except as to about $1,460, 
upon which contention it prevailed at the trial. Plaintiff has not sought to 
review the décision as to this i?l,460, and that item is not before the court. The 
défendant denied that any rent for the period sued for became due under the 
lease as modified by a certain collatéral agreement. It also set up five counter- 
claims. The first ($75 for steam power furnished to plaintiff after the period 
Bued for) was allowed, and is not hère for review. The third (for damages by 
reason of improper construction of the slcylight) was left to the jury to décide. 
It is conceded that the amount of this counterclaim, if allowed, was $71.50, and 
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the Jury were so instructed. The second counterclaim (for cost of moving 
radiators alleged to hâve béen improperly placed) and the fourth (for excess of 
fire insurance premiums claimed to hâve beau the conséquence of a failure to 
make the building fireproof) were disailowed. The fifth counterclaim was foi- 
damages for delay in completing the building under a penalty clause contauied 
in the agreement between the parties. This counterclaim also was submitted 
to the jury. Inasmuch as it was admitted that plaintiff was entitled to recover 
$3,574.19 for the extra work, and only $146.50 was to be deducted for the steam 
and the skylight, and the plaintiff conceded only $250 to be due from him under 
the penalty clause, and insisted upon an additional sum for rent, it is rnauifest 
from their verdict of only $2,548.69 that the jury found against the plaintiff both 
on the question of rent and on that of penalty for delay in completing. 

J. Aspinwall Hodge, for plaintiff in error. 
David B. Ogden, for défendant in error. 

Before LAOOMEE and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. It will be seen from the above state- 
ment of facts that a part only of the questions which were litigated 
in the circuit court are presented hère for reriew. The several ob- 
jections to the judgment which hâve been submitted on the argu- 
ment will be separately considered. 

The court charged the jury that "by the terms of the contract 
between the parties at ail times after February Ist the plaintiff 
was either bound to pay the stipulated penalty or was entitled to 
receive tlie stipulated rent; and the date when the penalty ceased 
and the rent began was the same." Such objections as hâve been 
urged to this part of the charge as not correctly construing the 
contract between the parties will be considered hereafter. It is 
quoted hère as introductory to the ûrst point of plaintiff in error, 
in which it is contended that the verdict cannot be sustained even 
if it is held that the contract was properly construed by the trial 
justice. Plaintiff" conceded that under such construction the build- 
ing was not completed ready for occupancy on February Ist, the 
date when rent was to begin, provided plaintiff had fulfllled his 
covenants, but contended that it was so completed on February 
6th. Défendant contended that it was not so completed as to ter- 
minate the penalty clause, and make défendant liable for rent, 
until April 2d. It is urged hère that the court should hâve in- 
structed the jury to décide this contention in favor of the défend- 
ant. The record, however, shows that there was a conflict of tes- 
timony as to the day when the building was completed within the 
terms of the contract as the court construed them. It was not 
error, therefore, to leave that question to the jury; on the contrary, 
it would hâve been error to take it from them. The défendant, 
however, seeks to show by an analysis of the verdict that it is to 
be assumed that the jury fixed upon some day other than February 
6th, or April 2d, which supposed date the évidence does not sus- 
tain. That question is no't before this court. If the verdict is 
supposed to be against the weight of évidence, that point should 
be raised by motion for a new trial; and the décision of the trial 
judge on that point is not reviewable by writ of error in the fédéral 
courts. Upon conflicting évidence the question was submitted to 
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the jury — properly so submitted, since it is apparent that the évi- 
dence was conflicting — with instructions to bring in a gênerai ver- 
dict; and their gênerai verdict upon such conflicting évidence, not 
having been set aside by the court, must stand liere as a finding 
of fact that at some date subséquent to February 6th the building 
was completed, the running of the penalty clause stopped, and lia- 
bility for rent incurred. If défendant wished to hâve the jury 
flx that date specifically, it should hâve asked for a spécial verdict 
upon a question properly framed. This court cannot set aside the 
gênerai verdict upon a guess as to what was the mental process 
by which the jury reached the conclusion which they hâve expressed 
therein. Moreover, we flnd no assignment of error which covers 
this point. 

The main question in the case is whether the trial judge correctly 
construed the contract between the parties, and properly instructed 
the jury thereon. The lease was executed August 30, 1893. It de- 
mised to défendant the four upper lofts of the building known as 
"No. 32 Lafayette Place" for the term of flve years from February 1, 
1894; the lessee covenanting to pay |15,000 a year, in equal monthly 
payments on the Ist day of each month. Subsequently, on Sep- 
tember 7, 1893, the parties entered into a further written agreement, 
in substance as follows: It recites that défendant has executed 
the lease, and obligated itself, under the covenants thereof, upon 
the express condition that ail the agreements hereinafter in the 
agreement contained shall be fully performed by plaintiff. Wil- 
liams covenants and agrées that the building now in course of érec- 
tion shall be practically completed in compliance with the plans, 
* * * which * * » provide for the érection of a substan- 
tial eight storj' and basement fireproof building, » * » and on 
the top loft a suitable skylight or skylights, providing the same 
are acceptable to * * * the building department, * • • 
and not objectionable to the board of fire underwriters. Also that 
the building is to be furnished with freight and passenger elevators, 
etc. Williams further stipulated that : 

"He will hâve the premises ready for occupancy by défendant on or before 
February 1, 1894, excepting, however, such minor détails as gas fitting, steam 
fittings, painting, and the various nonessential and minor détails of the said 
buildings as cannot be completed on or before February 1, 1894. 

"That he agrées to givetlie [défendant] ptissensionaf the prémices leased tothem 
at as early a date before the first day of February, 1894, as lie can hâve the lofts in 
suitable conditvm, rcady for occupancy, or for them to place their machinery in; 
but the rent to commence on February 1, 1894, or as soon thereafier us the buildwig 
is completed. 

"That in case the building is not ready for occupancy on the first day of Feb- 
ruary, 1894, the measure of damages shall be a forfeiture of fifty dollars ($50.00) 
per day during the month of February, and one hundred dollars ($100.00) per day 
during the month of March and thereafter. 

"But it is coyenanted that, in the event of the said John T. Williams being 
prevented from completing the said building on the first day of February, 1894, 
or later, by reason of the occurrence of a strike which shall prevent the com- 
pletion of the said premises on or after that date, he shall be exonerated and held 
blameless of and from auy or ail liability by reason of the delay in the com- 
pietion of said building caused by said strike." 
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The défendant has argued at great length that this agreement 
so modified the original lease that, although the premises leased 
might be ready for occupancy as that phrase is defined in the agree- 
ment, on February Ist, or some subséquent day, theré would be 
no liability for rent, and défendant would be entitled to exact the 
overtime penalty until the whole building was entirely completed. 
There is no force in this contention. The italicized paragraph 
above quoted provides for the single case where the défendant is 
put into possession before the beginning of the lease. It is a 
parenthetical clause in no wise affecting the principal part of the 
agreement, which provides in plain language that plaintifE will 
hâve the premises ready for occupancy, excepting the minor détails, 
on February Ist; that, if not ready for occupancy then, the speci- 
fied daily penalty shall be paid, unless the failure was due to the 
occurrence of a strike. The trial judge thus construed the con- 
tract between the parties as made out by the lease and agreement, 
and charged the jury accordingly. In this there was no error. 
Moreover, the contract is so plain and unambiguous upon its face 
that he correctly refused to admit évidence of oral conversations 
and negotiations prier to the making of the contract, which were 
offered upon the theory that they would elucidate alleged obscuri- 
ties in the contract which, so far as we can see, do not exist. This 
disposes of most of the 46 assignments of error. They are too 
numerous to review in détail. 

As to the second assignment of error which is referred to in the 
brief under this point, it is suflQcient to say that the objection to the 
question put to the plaintiff: "Did you at any time agrée with de- 
fendants that that building should be complète so that they could 
* * * commence * * * business there by February?" — did 
not state the ground now relied upon. The only point raised was 
that, if such agreement was in writing, the writing was the best évi- 
dence. 

Upon the point that the court erred in refusihg to charge the jury 
that they must flnd for the défendant on the counterclaira of |71.50 
for cost of altérations to the skylight, it is suEBcient to say that, in 
view of the testimony of defendant's foreman of the engraving de- 
partment that before altérations "the skylight was ail right," there 
was sufficient conflict of évidence to send that question to the jury. 
The évidence excluded as tothe capacity of the floor to sustain the 
weight of defendant's presses was not so restricted as to bring 
the charge of alleged failure in that respect within the spécifie 
terms of the contract, viz. "five hundred pounds per square foot, as 
calculated by the formulas in use by [plaintiff]." The exclusion 
was not error. The judge also correctly excluded the testimony 
offered as to the location of the steam radiators on the eighth floor. 
There was nothing in the contract about putting the radiators in 
,\ny particular place, and no direction was given to the plaintiff to 
put them in one place rather than another. 

It is contended that there was error in allowing the plaintiff, 
after describing how the building was constructed with référence 
to security against lire, to state that "that mode of construction js 
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commonly called 'flreproof in his profession." We are not inclined 
to sustain this contention; but, if it were error to admit the évi- 
dence, it "was harmless error. Subsequently the building law con- 
taining the définition of a flreproof building was put in, and it 
was proved by the évidence of plaintiff, without contradiction and 
without objection, that the building was thus constructed. Upon 
this State of the proof, with nothing to show that the building was 
not in fact flreproof, any évidence as to what premiums défendant 
paid for insurance was wholly irrelevant and immaterial, and was 
properly excluded. The point is now made that the plaintiiï's 
own testimony to the mode of construction was the only évidence 
on that point; that "it was not sufflcient; it was improper; its 
introduction is réversible error." In view of the fact that the ques- 
tion which elicited the évidence was not objected to, nor any mo- 
tion made to strike out the answer, and of the further fact that the 
judge charged "there was no adéquate évidence that the building 
was not flreproof," to which there was no exception, it is a frivolous 
waste of time to raise such a point in the appellate court. 
In defendant's replying brief there occurs this paragraph : 

"It was incumbent upon the plaintiff to prove that the building was fireproof. 
If he did thia, he did it solely by his own testimony, as pointed out by the 
défendant in error himself under this point. Manifestly, then, it was a question 
to be submitted to the jury, and not taken away from them, as it was, under 
the exception of the plaintiff in error." 

Diligent search of the record bas failed to disclose any exception 
to the court's action in taking this question from the Jury. Since 
counsel should know what exceptions are preserved in a record 
and what are not, it is to be hoped that hereafter greater care will 
be exercised in citing them. It is an imposition upon the court 
to be constrained to go over the whole record, page by page, in 
hopeless search for an alleged exception which does not exist save 
in the exubérant statements of the brief. 

The only remaining point argued upon the brief arises upon a 
refusai of the court to charge ons of defendant's requests. Before 
the summing up, défendant, conformably to the practice of the cir- 
cuit court, submitted written requests to charge. There were 30 
of them in ail. Among them was the following: 

"E. In weighing the évidence the jury are to remember that the plaintiff is tho 
most interested party in the controTersy. They are to receive his évidence, 
therefore, with caution, as being that of a partial witness; and they are em- 
powered to reject any evifience which is uncorroborated, even though it be 
uncontradicted." 

Manifestly, such a charge would be improper. To instruct the 
jury that the plaintiff is more interested in a controversy than is 
the défendant, would be preposterous. The judge, naturally 
enough, did not embody this proposition in his colloquial charge. 
At the close of the charge défendant excepted to certain specifled 
parts of it, and then the record proceeds as foUows (defendant's 
counsel loquitur): 

"I ask your honor to charge the defendant's request marked 'E': 'In weighing 
the évidence the jury are to remeniber that the plaintiff is an interested party 
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In the controversy. They are to receive his evidenct, therefore, with caution, 
as being that of a partial witness; and they are empowered to reject any évidence 
given by him which is uncorroborated, even though it be not contradicted.' The 
Court: I décline to charge that whole paragraph. (Exception by défendant.)" 

It will be observed that two changes, brief in verbiage, but ex- 
tensiye in scope, were made in the oral restatement of this writ- 
ten request. The words "given by him" are inserted near the 
close of the sentence, so that it no longer instructs the jury that 
they may reject "any uncorroborated évidence," but only uncor- 
roborated évidence of the interested party. The words "the most 
interested" are changed to "an interested," so that the request is 
no longer obnoxious to the particular objection above referred to. 
Now, thèse changes, important though they are in their effect, are 
trifling in verbal expression, and not likely to attract attention upon 
an oral répétition of the modifled request. When the trial judge 
was requested after the colloquium to charge "the defendant's re- 
quest marked 'E,' " he would naturally suppose that his attention 
was directed to the marked request with which he had been fur- 
nished, and which he had already examined. If défendant wished 
a ruling upon some modiflcation of that marked request, which he 
thus brought for the flrst time to the court's attention, he should 
hâve indicated the particulars in which he wished to modify it. Not 
having done so, his exception cannot avail him. 

The judgment of the circuit court is aflfirmed. 



SWIGETT V. UNITED STATES. 

(District Court, D. Montana. Novcmber 9, 1896.) 

Registkr of Land Offick — Office Rent — Liabilitt of Ukited States. 

There is an implied contract on the part of the United States to refund, to 
a register of the land office, office rent necessarily paid by him, in order to 
hâve and maintain an office necessary to the conduct of the land office business 
in his district. 

Geo. M. Bourquin, for plaintifl. 
P. H. Leslie, U. S. Dist. Atty. 

KNOWLES, District Judge. In this action Samuel A. Swigett 
sues the United States to recover the sum of |699 for moneys paid 
by him for the use and benelit of the United States on account of 
rent for the United States land office at the district of Hfilena, state 
of Montana. 

I find as facts under the pleadings and évidence: First. That said 
Samuel A. Swigett is a résident of Helena, state of Montana. Second. 
That he was appointed register of the United States land office for the 
Helena land district of Montana in May, 1890, and served as such of- 
ficer from the 3d day of July, 1890, to the Ist day of June, 1894. Third 
That during the time intervening between said dates the said land of- 
fice for the Helena district of Montana was established by law at the 
city of Helena, said state; and that, in order that the business pertain- 
ing to said office should be properly conducted, a place or office was 
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required, and It was required that tlie same should be kept open dur- 
ing business honrs; and that it was necessary that said office should 
be kept not only for the transaction of tlie business pertaining to 
said office, but was also necessary as a place for tlie keeping of the 
books, records, papers, and files pertaining to said office, and the fur- 
niture used therein, the property of the United States. Fourth. 
That petitioner, in company with the receiver of said land office, took 
charge of the rooms used as and provided as an office, and of the 
books, records, files, and furniture therein, and that they did occupy 
said rooms in the discharge of their respective duties as register 
and receiver during the time they held said offices; and that said 
records, books, files, and furniture were kept in the same during 
that period. Fifth. That during the time said petitioner and said 
receiver occupied as an office said rooms, the United States failed 
to pay any part of the rent for the same; that petitioner during 
said time paid on said rent, for and on behalf of the United States. 
to the end that said land office might be maintained, the sum of 
$699; that said expenditure was necessary in order that the said 
land office of said Helena district in Montana should be kept open, 
and the business of the United States pertaining to the sale of 
publie lands in said district should be properly transacted; and 
that the sum so paid was a reasonable and proper sum for that pur- 
pose. Sixth. That the salary petitioner was to receive was to equal 
|3,000 per annum, provided the salary and fées received for the dis- 
charge of the duties of said office amounted to that sum ; that the 
earnings of the said office of register amounted to more than said 
sum, to wit, $3,200 per annum, aud that said sum was paid into the 
treasury of the United States, as required by law; that the United 
States paid to petitioner the said sum of |3,000, but, although peti- 
tioner presented his account for the said sum so paid for rent, as 
above stated, to the proper offlcers of the United States, and demand- 
ed payment therefor, the United States failed and refused to pay 
the same. 

I find as a conclusion of law that there was an implied contract 
on the part of the United States to refund and pay to petitioner the 
said sum of f699, being the amount of said rent for rooms for said 
United States land offices, paid by him, said petitioner. The rea- 
sons which hâve induced me to corne to the above conclusion are as 
follows: The land district of Montana was created by an act of 
congress dated March 2, 1S67. In said act it was provided that a 
register and receiver of public moneys should be appointed for said 
district, who should réside at the place at which said office should 
be located, and should hâve the same powers, perform the same du- 
ties, and be entitled to the same compensation, as were prescribed 
by law in relation to land offices of the United States in other terri- 
tories. The secretary of the interior, by this act, was authorized 
to locate the said land office. See 14 Stat. 542, 543. Subsequently 
the said secretary of the interior located the said land office at 
Helena, Mont. There are several provisions of the statutes of the 
United States which contemplate that there should be an office or 
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place of business in which the registers and receivers should trans- 
adthe business pertaining to their office. Section 2235, Eev. St., 
provides that the register and receiver sliall réside at the place 
where thé land ofQce for which he is appointed is directed by law 
to be Icept. In section 2262, Rev. St., it is provided that it shall 
be the duty of the ofiBcer administering a certain oath to file a cer- 
tiflcate thereof in the public land oflSce of the district. It is un- 
doubtedly a fact that the United States land offices in ail of the 
Western states are kept as public offices. ïhe records thereof are 
public records. 

It further appeared by the évidence in the case that the register 
and receiver of the Helena land district did not sélect their office, 
but that a spécial agent of the interior department selected and 
designated the rooms which should be occupied as the public land 
otfice at Helena. Congress lias, from time to time, raade appropri- 
ations for the payment of the rent of the United States land offices. 
It appears from a letter of the secretary of the interior, in évidence 
in the case, that when thèse appropriations hâve been insufflcient 
to pay the rent of ail such offices he has designated the offices of 
which the office rent should be paid, and, according to his sensé of 
justice, has designated that the office rent at places where the reg- 
ister and receiver were each entitled to a salary of $3,000 per annum 
should not be paid. There is no law which directs such action, and 
there is no law that provides that such registers and receivers 
should pay the rent for their offices. In order that such registers 
and receivers should hâve an office in which to transact the public 
business, they are required to pay the rent therefor. This is un- 
derstood at the interior department, to which such officers belong. 

The district courts of the United States hâve jurisdiction to hear 
and détermine ail claims against the United States founded upon a 
contract, express or implied. 1 Supp. Eev. St. (2d Ed.) p. 559, §§ 
1, 2, of an act to provide for the bringing of suits against the gov- 
ernment of the United States. The question is hère presented as 
to whether there is an implied contract on the part of the United 
States to repay to petitioner the amount of money he paid for rent 
for a United States land office as above stated. Whenever one 
person pays out money on account of and for the beneât of another 
person at his request, there is an implied contract that the last 
person shall repay to the former the same. Under the circumstan- 
ces presented in this case, I think there was an implied request on 
the part of the United States that petitioner should pay that rent. 
"An agent is entitled to be reimbursed by his principal for ail of his 
advances, expenses, and disbursements made in the course of his 
agency on âccount of or for the beneflt of his principal, when such 
advances, expenses, and disbursements hâve been properly incurred, 
and reasonable and in good faith paid, without any default on the 
part of the agent." Mechem, Ag. § 652. The same rule applies 
to public officers. Mechem, Pub. Off. §§ 877-879. In this case 
there is no dispute but the amount of rent was reasonable, and in 
good faith paid. It was a proper payment, for otherwise the United 



SWIGETT V. UNITED STATES. 459 

States could not hâve maintained a public land office at Helena, 
and the said register and receiver could not hâve properly con- 
ducted the business of such office. 

In the case of Andrews v. U. S., 2 Story, 202, Fed. Cas. No. 381, 
Justice Story said of a claim made by a collecter of customs for of- 
fice rent, fuel, clerk hire, and stationery against the United States : 

"It appears to me very clear that thèse expenditures are properly to be deemed 
incidents to tlie oflice of the collector, and therefore that they ought to be 
allowed as proper charges against the United States." 

This charge was made as an offset against a claim against the 
collector on his officiai bond. The suprême court, in commenting 
upon this case in U. S. v. Flanders, 112 U. S. 93, 5 Sup. Ct. 69, said : 

"The view taken was that, if a claim, though not strictly of a légal nature, 
was ex œquo et bono due to the défendant for moneys expended on account of 
and for the benefit of the United States, he was entitled to an allowance and 
compensation therefor upon the footing of a quantum meruit, under section 3 
of the act of March 3, 1797 (1 Stat. 514)." 

In this case of U. S. v. Flanders the suprême court held that a 
collector of internai revenue, who had paid for advertising required 
to be done by law, was entitled to be reimbursed by the United 
States therefor, although there was no law that provided for such 
reimbursement. 

In the case of U. S. v. Stowe, 19 Fed. 807, an Indian agent was re- 
quired by an order of the commissioner of Indian alEairs to hâve 
transported certain govemment property. It was held that the 
agent was entitled to reimbursement for the money expended in 
procuring such transportation, although there was no law providing 
for such repayment. 

The theory upon which thèse cases were decided undoubtedly was 
that when, by law, a govemment offîcer is required to perform a 
certain duty which requires the expenditure of money, it should 
be considered as an incident to the performance of the duty. 

In the case of Gratiot v. U. S., 15 Pet. 336-371, the suprême court 
said: 

"The department charged with the exécution of the particular authority, busi- 
ness, or duty bas always been deemed incidentally to possess the right to employ 
the proper persons to perform the same as the appropriate means of carrying 
into effect the required end, and aiso the right, when the service or duty is an 
extra service or duty, to allow the persons so employed a suitable compensation." 

In this case it was also said that an officer required to perform 
extra services might show a contract, either express or implied, for 
the payment of such services. It would seem that this case also 
sustained the view that when an offîcer performs a required duty 
he would hâve the right to do what was necessary and incident to 
the performance of the same, — he can employ persons, and allow 
pay therefor. In applying the principles enunciated in this case 
to the one at bar, it would appear that they would justify the claim 
that when an offlcer is required to keep open a public office for the 
transaction of public business, he ought to be allowed for the neces- 
sary and proper expenses incurred in performing that duty. 

lu the case of U. S. v. Lowe, 1 Dill. 585, Fed. Cas. No. 15,635, 
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it waa held that the claim of a receiver of a United States land 
office for office rent might, under circumstanoes, be allowed as an 
équitable crédit, under the act of March 3, 1797. The circumstan- 
oes under wMch ît was held such an allowance should be made are 
not stated in the décision. In considering the allowance of a claim 
as an équitable offset, it should be borne in mind that at common 
law an independent claim or demand could not be offset against 
another independent claim or demand. Where some équitable 
ground appeared, a party might resort to equity to hâve one such 
claim offset against the other. The term "équitable claim" or "oiî- 
set" may be applied to such daims. Until the passage of the act 
organizing the court of claims, the United States could not be sued. 
Now, under that act, and that of 1887, the United States can be sued 
upon an express or implied contract, both in the court of claims and 
in the district and circuit courts of the United States. Clark v. 
U. S., 95 U. S. 539; Salomon v. U. S., 19 Wall. 17; 1 Supp. Eev. St. 
(2d Ed.) p. 559. 

The case of Bane t. U. S., 19 Ct. 01. 644, cited by the United States 
district attomey, would not seem to be in point in this case. In 
that case the only question considered by the court was as to wheth- 
er the secretarv of the interior should be compelled to pay office rent 
for a United States land office at Sait Lalce, Utah. In that case 
it was held that he could not be so required, because there was no 
appropriation of congress covering such an expenditure. It was 
not decided that the United States was not responsible for such rent. 

For the reasons assigned, it is ordered that judgment be entered 
against the United States for the sum of |699. 



SCULI.IN T. HARFEE. 

(Circuit Court of Appeals, Seventh Circuit. February 11, 1897.) 

No. 253. 

Blandeb— Wom>s Spoken of Employé— Admissibilitt OB' Evidence. 

In an action for slander, where the défendant claims that the words spoken 
■were privileged, because spoken by him in good faith, as a stockholder in a 
corporation, to an officer thereof, concerning one of its employés, it is compé- 
tent for the défendant to testify that what he said was upon information, 
without malice, in the belief that it was true, to state any relevant part of 
the conversation in the course of whlch he uttered the alleged slander, in- 
cluding statements made by him of the nature of the information he claimed 
. to hâve, and also to testify to the purport of an entry in a book, claimed to 

be the basis of his statements, without producing the book itself. 
Same — Privileged Commu-Nications. 

Communications, made by a stockholder of a corporation to an ofEcer 
thereof, of matters concerning its employés, which, if true, are proper to be 
Bo communicated, are privileged, and, unless spoken with actual malice, the 
burden of proving which is on the plaintiff, do not give ground for an action 
for slander. 
Same — Trial— Instuuctions. 

In an action for slander, based on words, some of which are actionable 
per se, and others not, it is error to charge the jury that, if the défendant 
spoke the words, or any portion of them, actionable in themselves, the plaintifE 
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Is entitled to recover, since this leaves it to the jury to détermine whether 
any portion of the words chargea is actionable. 
4, Bame— Wkiting— Parol Evidence. 

The rule that paroi évidence of the contents of writing is not compétent does 
not apply to a writing which is collatéral only to the issue and not duectiy in- 
volved. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

Charles W. Thomas, for plaintiff in error. 

Luke H. Hite, Charles P. Wise, and George P. McNulta, for défend- 
ant in error. 

Before WOODS, JENKINS, and SHOWALTER, Circuit Judges. 

WOODS, Circuit Judge. This was an action of slander. The 
trial resulted in a verdict and judgment for the plaintiff. Matters 
of inducement and innuendo omitted, the several counts of the déc- 
laration charge the utterance of the f ollowing words : "He is a dan- 
gerous man." 'TBe is a perjurer." "He is a perjurer and a black- 
mailer." "He belongs to a gang that is organlzed in East St. Louis 
to extort money from our street railroad." "He went to Spring- 
fleld, and swore to a lot of lies." "Another member of the gang 
is a relative of his, a Dr. Anthony, and between them they worlced 
up a scheme, and got a judgment against us." Thèse things, it is 
alleged, were said by Scullin, the plaintiff in error, concerning 
Harper, the défendant in error, in the présence and hearing of 
divers persons, on the 27th day of July, 1893, at East St. Louis. 
Error is assigned upon the ralings of the court in excluding évi- 
dence, and in giving and refusing instructions to the jury. Prior 
to July 27, 1893, Harper, who is a carpenter, had been in the em- 
ployment of the East St. Louis Ice & Cold Storage Company as fore- 
man of the ice gang, and shortly before that date had gone to 
Springfleld as a witness for the plaintiff in a case in the United 
States circuit court against the East St. Louis Electric Street-Rail- 
road Company, in wMch the plaintiff in error was interested as a 
stockholder, and had testified adversely to the company. The plain- 
tiff in error, who résides in St. Louis, was also interested in the East 
St. Louis Ice & Cold Storage Company, owning a large amount of 
the stock, but was not an officer, agent, or manager of the company. 
W. S. Hodges, also a résident of St. Louis, was a director and the sec- 
retary and treasurer of the company, and in the absence of the prési- 
dent had supervision of its aflairs ; and it was in a conversation with 
him, and in the hearing of none other, on July 23, 1893, at St. Louis, 
that the plaintiff in error uttered concerning the défendant in error 
any of the obnoxious expressions complained of. Hodges, the only 
witness called to prove that the words were spoken, testifled that 
between 11 and 12 o'clock on that moming Scullin came to his oiBce 
in St. Louis, and requested him to go with him after dinner to the 
ice factory, saying "that there was a bad man there he wanted to 
get rid of'j that thereupon he named Harper, and used concerning 
him some of the expressions set out in the déclaration; that two 
hours later he met Scullin, went with him across the river to East 
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St. Louis, where, after and in conséquence of conférences concern- 
ing which tlie testimony heard and offered is to some extent con- 
flicting, Harper was notified of his dismissal from the service of the 
Company. Scullin, as a witness in his own behalf, testifled that when 
ïie called on Hodges in St. Louis lie said, "I told Hodges wliat I liad 
heard, and asked him to go over to East St. Louis with me, and 
investigate the matter," and that on their arrivai at the office of 
the ice plant he requested the bookkeeper to bring in Harper's time 
book and to refer to a certain date, and thereupon was asked to state 
what the time book showed "as to the time that Harper worked on 
the day of the accident, and where he worked." The plaintifl: ob- 
jected to this question, and the court sustained the objection. Be- 
ing then asked what he said to Hodges about Harper, and where 
it was said, he answered: "It was in that office. I said, 'If this is 
true, then this is a dangerous man to hâve around hère.' The gist 
of the conversation was in that office,- after Mr. Hodges had investi- 
gated and found out what I desired to hâve him flnd out. It was 
after that. I made no remarks about this plaintiiï until after we 
had found out what I desired Mr. Hodges to flnd out. I then said 
to Mr. Hodges, 'If this be true, he is a dangerous man to hâve around 
this plant.'" To the question whether he told Hodges to what 
facts he alluded hj "if this be true," an objection was sustained, 
and the further question what the witness and Hodges both under- 
stood by "this being true" was not allowed to be answered. The 
witness was then asked, but not permitted to answer, whether at the 
time, from the facts that he had ascertained, he in good faith be- 
lieved to be true what he said to Mr. Hodges, and whether or not 
at the time of his conversation with Hodges he had not been cred- 
ibly informed, and did not actually believe, that his statements and 
représentations to Hodges were true,^ "and made them with no ill 
feeling to the plaintiff, but with référence to his own interests." 

The question of malice or good faith was an essential part of the 
issue, and it was certainly compétent for the défendant, when called 
as a witness, to testify, if he would, that what he had said of the 
plaintiff was said upon information, without malice, and in the be- 
lief that it was true. If the truth of the proffered testimony was 
questionable, it was the province of a cross-examination into the 
source of the alleged information to expose the attempt at im- 
posture. It is equally clear, because pertinent to the question of 
malice, that the witness should hâve been allowed to state any 
relevant part of his conversation with Hodges. If he told Hodges 
the source of his information, or what his information was, that 
was relevant and compétent. It was, of course, not compétent for 
the witness to state what Hodges understood, but the other ques- 
tions were proper. The objection that what was said in the office 
at East St. Louis was not a part of the conversation testifled to by 
Hodges as having occurred at St. Louis is not sound. Upon Hodges' 
own testimony, when the conversation began in St. Louis, it was in 
the contemplation of the parties to go to East St. Louis in référ- 
ence to the subject of the interview, and according to Scullin it was 
not until after an examination of the time book at East St. Louis 
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that lie said anything derogatory of Harper exoept to.tell Hodges 
what he had heard. The talk on both sides of ,the river was upon one 
subject, was essentially one conversation, and, under the circum- 
stances, it was error to withhold any important part of it f rom the 
jury. The significance claimed for the entry in the time book was 
that it showed Harper at worlc at a time and place which made 
impossible the truth of his testimony in the case at Springfield 
against the street-railway company. The relevancy of the entry is 
therefore clear, and the objection that it could be proved only by 
the production of the book, or by an exemplified copy of the entry, is 
not tenable. The entry was not directly involved in the issue. It 
was merely a collatéral incident, and the rule that excludes paroi 
évidence of the contents of a writing does not apply. 1 Greenl. 
Ev. § 89; Carter v. Pomeroy, 30 Ind. 438. The exact ter-ms of the 
entry were not in question, and it was important only to know what 
Scullin understood its import to be. 

The letter of Hodges, which was first admitted in évidence and 
afterwards escluded, was compétent, brought out as it was upon 
the cross-examination, for the purpose of affecting the credibility of 
the witness. 1 Greenl. Ev. § 463, and notes. 

The court was asked but refused to give a number of spécial in- 
structions to the eiïect that as a shareholder in the East St. Louis 
Ice & Storage Company the plaintifE in error was privileged to speak 
freely with Hodges, a managing agent, concerning an employé of 
the company, and that his words, unles.s spoken with actual malice, 
of which the burden of proof was with the plaintiff, were not action- 
able. TSTiether thèse requests for spécial instructions were ail un- 
objectionably worded, we hâve not considered. Upon the undis- 
puted facts it is clear that the communications in question were of 
a privileged character. "So are ail communications by members of 
corporate bodies, churches, and other voluntary societies, addressed 
to the body, or any ofiScial thereof, and stating facts which, if true, 
it is proper should be thus communicated." Cooley, Torts, 252. 
This doctrine the court ignored entirely in its charge, and, after 
stating that the "imputations" alleged "are actionable in and of 
themselves," told the jury "that if the défendant spoke and pub- 
lished the slanderous words as charged in the déclaration, or any set 
or portion of them, actionable in themselves, then the plaintiff is 
entitled to recover." This expression, two or three times repeated, 
in substance, in the course of the charge, besides excluding the 
question of privilège, is objectionable because it left to the jury to 
détermine whether any portion or any set of the words charged was 
actionable. See Eailroad Co. v. Meyers, 22 G. C. A. 268, 76 Fed. 443. 
That the words, "he is a dangerous man," are not actionable in 
themselves is clear. The nearest approach to a récognition of the 
doctrine of privilège waa in the instruction that the défendant was 
not prevented, by the légal presumption of malice, from showing 
that the words were not spoken maliciously; but this itself in- 
volves error. The words having been spoken under privileged cir- 
cumstances, the presumption was that they were spoken without 
malice. 
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On a quotation from Odgers on Litel and Slander (page 173) ît is 
contended that only necessary communications can be privileged, 
and that, unless "compelled to employ the very words complained 
of," the plainttffl in error was not at liberty to utter them. A pri^à- 
lege so restricted would not be a privilège. The case is not sup- 
pcsable in which words différent from those used might not hâve 
bcen employed. It is a question of good faith on the part of the 
speaker. If the words used appear under the circumstances to 
ha'ie been needlessly harsh, or extravagant, or improbable, the jury 
for that reason may infer bad faith or malice, but it is not for the 
court to withhold or withdraw the question from the jury, when, 
on the situation as it was, the words, if uttered in good faith, were 
privileged. The judgment is reversed, and the cause remanded, 
with direction to grant a new trial. 



UNITED STATES v. BRAZEAU. 

(Circuit Court, D. Khode Island. February 10, 1897.) 

No. 2,467. 

1. iNDtOTMEST— POLI^OWING STATUTE. 

The rule that an indictment foUowing the words of the statute is sufBcient, 
is subject to the qualification that ail the material facts and circumstances 
embraced in the définition of tlie offense must be stated. No essential élé- 
ment of the crime can be omitted without vitiating the whole pleading. 
8. Bame— Impropick Use of Mau.— AnnuEss of Newsi'apkks. 

In an indictment for depositing in the mails newspapers containing an 
obscène article, an allégation that the newspapers were addressed, or that 
direction was given for mailing or delivery, is requisite, not as matter of 
description or identification of the unmailable article, but as an averment of 
an essential ingrédient of the offense; and such ingrédient is not supplied by 
the gênerai averment that the newspapers were deposited "for mailing and 
delivery." 

Tliis was an indictment against John B. S. Brazeau for violation of 
the laws. to. prevent improper use of the mails. 

Charles E. Gorman, U. S. Atty. 
Hugli J. CarroU, for défendant. 

BROWN, District Jndge. This is an indictment under section 
3893 of the Revised Statutes, as amended by act of September 26, 
1888. Upon motion to quash, it is urged that the indictment, for 
depositing in a post ofiBce 100 copies of a newspaper containing an 
obscène article, is substantially détective, from the omission of an 
averment that the newspapers were addressed. No précèdent for 
an indictment omitting this averment has been cited by counsel 
for the United States, or discovered upon an examination of a 
large number of indictments upon this statute, and upon similar 
statutes, set forth in report ed cases and in books of précédents. 
The question arises theréfore whether, without such usual aver- 
ment, the offense is sufiQciently charged. 

The défendant contends that an intent to circulate the obscène 
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article, and to hâve it reach persons known or unknown to the 
grand jury, mnst appear of record; that this indictment charges 
merely the depositing of newspapers; and that a newspaper with- 
out an address or direction for mailing is incapable of effecting this 
intent. Upon behalf of the United States it is claimed that the 
address is a mère matter of description, and that the newspapers 
and the obscène article are suificiently identifled and described 
otherwise than by the address, and that ail the essential ingrédients 
of the offense are sufSciently set forth in the language of the stat- 
ute. 

The rule that an indictment following the words of the statute 
is suificient is subject to the qualification that "ail the material 
facts and circumstances embraced in the définition of the offense 
mnst be stated, or the indictment will be détective. No essential 
élément of the crime can be omitted without destroying the whole 
pleading." "The omission cannot be supplied by intendment or 
implication, and the charge must be made directly, and not inferen- 
tially." U. S. v. Hess, 124 U. S. 483, 8 Sup. Ct. 571; Evans v. U. S., 
153 U. S. 584, 587, 14 Snp. Ct. 934, 939. The statute does not make 
criminal the mère depositing in a post ofiQce of obscène matter, even 
though it be "knowingly" deposited ; i. e. deposited with knowledge 
of its obscène character. The substance of the offense is the em- 
ployment of, or attempt to employ, the mails for the transmission 
of obscène matter. The depositing prohibited by this statute is 
depositing "for mailing or delivery." There must be a purpose or 
intent in the act of depositing, and an adaptation, apparent at 
least, in the thing deposited to effect that intent. A newspaper 
without address or direction for delivery is not even apparently 
capable of effecting that intent. So long as anything remained to 
be done to make the newspapers a proper subject of deposit in the 
mail (see U. S. v. Taylor, 37 Fed. 200), or at least an apparently 
proper subject of deposit, so as to put in motion the postal opéra- 
tions of "mailing or delivery" (see Goode v. U. 8., 159 U. S. 671, 16 
Sup. Ct. 136), the offense was incomplète. 

The only language which by any possibility can be considered 
as including an allégation that the newspapers were capable of 
mailing is the averment that they were deposited "for mailing and 
delivery." But this is not a direct and certain allégation. To 
give it the required construction, resort must be had to inference, 
and to the illogical inference that, because the newspapers were 
deposited for a certain purpose, they were deposited under such con- 
ditions as to be capable of effecting that purpose. Such an infer- 
ence is not only unsound, but a violation of the rule above quoted 
from U. S. V. Hess. Even granting the contention that the address, 
if added, would be simply additional description of the thing de- 
posited, and serve merely for identification, is not such description 
required by the rule that there should be such reasonable particu- 
larity in the description as the nature of the case admits? The 
universal practice of adding such averments, and the well-known 
course of the opérations of the post oifice, afford sufQcient évidence 
of the practicability of such description. To sustain this indict- 
78 F.-30 
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ment is practically to establish a précèdent for the total omission 
from indictments of this class of any référence to the envelope or 
address of letters and newspapers, and for relaxing the présent 
practice of setting forth in the indictment the address. 

As a chief ingrédient in crimes of this class is a direction to the 
postal authorities to mail and deliver the article; as this direction 
is usually, if not invariably, contained in a written instrument, i. 
e. the envelope or wrapper; as the established practice of skilled 
criminal pleaders is to set ont this instrument, or, at least, to aver 
that the article was addressed to persons known or unknown, — 
it seems unwise and unjust to persons charged with offenses against 
the opérations of the post office to countenance indictments in 
the présent unprecedented form. When the offense is of deposit- 
ing newspapers, boolis, prints, etc., the allégation of an address, 
and, when practicable, a speciflcation of such address, seems even 
more désirable than when the charge is of depositing a letter. 
A letter in and of itself is usually a communication between per- 
sons, and a description of the letter usually spécifies the particular 
offense. A book or newspaper is usually one of a large number, 
and a description applicable to ail copies does not afford a proper 
spécification of the article charged to hâve been deposited. In 
the présent case there is no description whatever which distin- 
guishes any one of the 100 newspapers from the others, or from 
the remainder of the issue of the paper. The description applies 
to each and ail alike, the title ("Le Jean-Baptiste"), the date, and 
the alleged obscène article being common to ail. The défendant, 
if again indicted, should be able to plead in bar a conviction under 
the présent indictment. So far as this record goes, he may be 
repeatedly indicted in the same language, and be unable by this 
record to prove the identity of the offenses. 

The rule that paroi testimony may be resorted to, to establish 
the défense of a prior conviction or acquittai, does not remove the 
requirement of reasonable and customary particularity in describ- 
ing the offense. In Durland v. U. S., 161 U. S. 314, 16 Sup. Ct. 
508, it was contended that the names and addresses of the parties 
to whom letters were sent should be stated so as to inform the 
défendant as to what parts of his correspondence the charge is 
made, and also to enable him to défend himself against a subsé- 
quent indictment for the same transaction. It was held that the 
omission to state the names and addresses on the letters is satis- 
fied by the allégation, if true, that such names and addresses are 
to the grand jury unknown. This case, though not deciding the 
question of the necessity of an allégation that the letters were ad- 
dressed, impliedly recognizes the propriety at least of either set- 
ting forth the spécifie address, or of excusing the omission by an 
averment that it was to the grand jury unknown. In the présent 
case it seems unnecessary to décide whether the requirements of 
reasonable particularity call for a description which would identify 
the spécifie copies, as well as describe the publication itself, or 
whether the indictment meets the objection that it could not be 
pleaded in bar to a subséquent indictment for the same offense, 
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or whether the spécifie name and place of an address sliould be set 
forth. It is suflScient to décide that an allégation that the news- 
papers were addressed, or that direction was given for mailing or 
delivery, is requisite, not as a matter of description or identifi- 
cation of the unmailable article, but as an averment of an essen- 
tial ingrédient in the offense, and that the ingrédient is not sup- 
plied by the gênerai averment that the newspapers were deposited 
"for mailing and delivery." 

The other objections to the suiïiciency of the indictment seem 
insufficient grounds for granting this motion to quash; but, as the 
flrst point urged in support of the motion is décisive, it seems un- 
necessary to assign reasons for the opinion as to the remaining 
points. Whatever a man's intent may be, he is not indictable un- 
less there is some adaptation, real or apparent, in the thing donc to 
accomplish the thing intended. As the mère depositing in the 
post office of an obscène writing, without direction for mailing or 
delivery, is incapable of effecting the evil against which the stat- 
ute is provided, and as this indictment, departing from well-estab- 
lished précédents, charges nothing more, the motion to quash is 
granted. 



DEAN LINSEED OIL CO. v. UNITED STATES. 
(Circuit Court, E. D. New York. February 16, 1897.) 

1. CUSTOMS DUTIES— DUAWBACK — LiNSEEP OlI. CaKIÎ. 

Oil ealje, made from linseed by the séparation thereof into linseed oil and 
oil cake, is an article of manufacture, and, -when made In the United States 
from imported linseed, is entitled, upon exportation, to the drawback provided 
by section 22 of the tariff act of 1894 (28 Stat. 551). 

2. Same— Amount op Drawback. 

The amount of drawback payable on the exportation of oil cake made^from 
imported linseed is to be calculated in proportion to the amount of linseed 
entering into such oil cake, by weight, and not in proportion to the resi>ective 
values of the oil and oil cake made from the linseed. 

3. SA.ME. 

It seems that when, by the treatment of an imported article, a valuable 
thing is produced, leaving a refuse of no value, no drawback would be allow- 
able, under section 22 of the tariff act of 1894 (28 Stat 551), upon exportation 
of such refuse. 

Samuel B. Clarke, for plaintiff. 

Robert H. Roy, Asst. U. S. Atty., and James Byme, for the 
United States. 

WHEELER, District Judge. This suit is brought upon section 
3 of the act of 1887 (24 Stat. 505). Pursuant to that statute (sec- 
tion 7), the court finds that on December 3, 1894, the plaintiff im- 
ported 11,944 bushels of linseed, and between December 13, 1894, 
and January 12, 1895, 23,704 bushels of linseed, of 56 pounds each ; 
that this was separated into linseed oil, of which each bushel made 
19.91 pounds, and oil cake, of which each bushel made 35.87 pounds ; 
that 448,153 pounds of this oil cake was exported to England by 
the ship Manitoba, January 4, 1895, and 850,262 pounds by the 



468 78 FEDERAL REPORTER. 

Berlin, January 29, 1895; that the plaintiff complied with ail the 
requirements of the law and the treasury régulations to becoine 
entitled to the drawback on thèse exportations, which were com- 
puted by the customs officiais by the proportion in value of the oil 
to the oil cake on the exportation by the Manitoba at fôOS.ôo, and 
on the Berlin at $989.91; that thèse drawbacks, computed upon the 
proportion of weight instead of value, would be on the exportation 
by the Manitoba $1,514.81, and on the Berlin $3,006.29. 

By the tariff act of 1894, under which thèse importations and ex- 
portations were made (paragraph 29) the duty on linseed oil is 20 
cents per gallon of 7^ pounds weight. By paragraph 206, the duty 
on linseed is 20 cents per bushel of 56 pounds; and by paragraph 
567, oil cake is free {28 Stat. 509). And the same act provides: 

"Sec. 22. That where imported materials, on which duties hâve been paid, are 
used in the manufacture of articles, manufactured or produced in the United 
States, there shall be allowed on the exportation of such articles a dra-wback equal 
in amount to the duties paid ou the materials used, less one per centum of such 
duties." 28 Stat. 551. 

A question is made in behalf of the United States whether this 
oil cake is a manufacture of an article, within the meaning of this 
statute. As to this, however, the linseed was not oil calie, and 
did not contain oil cake, as such. The linseed had to be treated, 
and from this treatment the linseed oil was produced as one thing, 
and this oil cake as another thing. The oil cake was made from 
the linseed, and was a new article of manufacture, and so it ap- 
pears to come directly within the provisions of this statute. As 
the duty upon the linseed was 20 Cents per bushel of 56 pounds 
weight, the duty paid was exactly flve-fourteenths of a cent per 
pound of the importation. The statute provides for a drawback 
equal in amount to the duties paid, which must mean those actually 
paid on the materials used, less 1 per centum of such duties. The 
material that went into the oil cake was 35.87 pounds to each 
bushel, and the duty paid on that material is readily computed by 
applying so much of the 20 cents per bushel of 56 pounds as belongs 
to this 35.87 pounds. The duty on the 19.91 pounds of oil to each 
bushel of 56 pounds could also be readily computed, if important, 
and would be but a fraction of that on the oil, if it had been man- 
ufactured in the foreign country, and imported separately. The 
law seems clearly to ignore values in cases of spécifie duty, as it 
provides that the drawback shall be equal in amount to the duties 
paid on the materials used, and does not provide for any appor- 
tionment upon the value; and, to comply with the law, plainly 
nothing would need to be done but to ascertain the amount of 
duty actually paid upon the materials used, as has been readily 
done in this case. The treasury régulations, as applied to this case, 
make an ad valorem drawback upon a speciiic duty, instead of a 
spécifie drawback upon a spécifie duty, as the law requires. Of 
course, if by the treatment of an imported article a valuable thing 
is produced which leaves a refuse of no value, so that this only 
valuable product was the sole object of the importation, then noth- 
ing could be allowed by drawback for duty on the refuse; but 
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hère the article imported contains two valuable things, each of 
which has long been recognized in the tarifE law as a proper sub- 
ject of duty on importation, and of drawback on exportation; and 
the duty paid on the one of low value is as much a duty as that 
paid on the one of high value is. So, upon thèse several provisions 
of this tariff act of 1894, it seems clear that the calculation of the 
drawback upon the proportion of weight is the one which the im- 
porter and exporter are entitled to; and that the one on proportion 
of values is not legally applicable. 

It is said, on behalf of the government, that such drawbacks hâve 
been provided for ever since 1860, and that the treasury départ- 
ment has, by régulations when those were authorized, and without 
them when they were not, always computed thèse drawbacks in 
proportion to values; and that the passing of new tarifif acts pro- 
viding such drawbacks, when such action of the treasury depart- 
ment was going on, was an implied approval of that method, and 
a warrant for the présent régulations under which thèse drawbacks 
hâve been computed. It also appears that from 1870 to 1894 no 
drawback on oil cake was allowed. In ail that time no treasury 
régulation would be applicable to this particular subject, and dur 
ing ail that time this article was a subject of a particular law, ex- 
cluding it from drawback. The plaintiiï's claims are founded, not 
on the régulations of the treasury department at ail, but on the 
law which gives the right; and that the customs ofScers refused to 
foUow the law and followed the régulations does not defeat the 
right which the law gives. Campbell v. U. S., 107 U. S. 407, '2 
Sup. et. 759. Under thèse circumstances the practice of the eus 
toms and treasury departments would not seem to be material. 
U. S. v. Graham, 110 U. S. 219, 3 Sup. Ct. 582; U. S. v. Alger, 
152 U. S. 384, 14 Sup. Ot. 635. Upon this view of the case, the 
plaintiff seems to be entitled to a judgment for the amount of thèse 
two sums, which is $4,521.10. Judgment for plaintiff for |4,521.10. 



CITY OF CARLSBAD et al. v. SCHULTZ. 
(Circuit Court, S. D. New Yorli. February 1, 1897.) 

TRADE-MaUKS— INFUINGKMENT — "CaHLSBAD" MiXERAh WaTKK. 

From the discovery of the Carlsbad spring, in 1370, to 1845, none of its 
waters were exported from the city, the policy of the eity being to attract 
invalids to that place. For 24 years before the first exportation, artificial 
Carlsbad, made after the anaylsis of the genuine, was sold at many places 
in Europe, and became very popular. After exportation of the genuine water 
was begun, the sale of the artificial was continued in Europe, and has 
continued to the présent day, without déception or confusion. Twelve years 
before the real Carlsbad was first imported to this eountry, défendant begaii 
to make and sell his artificial Carlsbad, built up a large business therein, and 
continued the same without protest for 34 years. His labels and bottles are 
radically différent from those of complainants, in which the real Carlsbad 
is now sold hère. Hcld, that défendant had a right to continue the sale of 
his product, but should be enjoined from using "Carlsbad" unless accompanied 
by some word (as "Artificial") . plainly indicating that the water is not the 
oatural spring water. 
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This is an action to restrain the défendant from using the name 
"Carlsbad" to designate artificial minerai water mamifactured and 
sold by liim, and for profits and damages. Th.e suit was commenced 
on or about July 20, 1888. 

Oliarles Gr. Coe, for complainants. 
Artliur V. Briesen, for défendant. 

COXE, District Judge. This controversy is sui generis. It must 
be determined upon its own facts. NotMng exactlr like it can be 
found in tlie law. The record established, indisputably, the following 
main propositions: 

First. From the discovery of the Carlsbad spring, about 1370, 
until 1845, the water s were not export éd. For fiye centuries the 
policy of the city was to iieep the springs as a close local monopoly 
l'or the purpose of attracting invalids. The waters are not used a.s 
a beverage. They are médicinal in character and are principally 
used for bathing and drinking upon the advice of a physician. Dur- 
ing the continuance of this unenlightened policy no one in Europe 
could receive the benefits of thèse healing waters without a journey 
to Carlsbad. Not a drop was to be obtained elsewhere. 

Second. To relieve this want and supply this demand artiflcial 
minerai water was made after the Carlsbad anaiysis and sold, un- 
der that name, for 24 years prior to the first exportation br the city 
of Carlsbad, Tliis business was carried on in many of the principal 
cities of Europe upon a large scale. Pump rooms, drinking pavillons 
and gardens were opened where the artificial waters could be used 
amid environments similar to those at the natural springs. The busi- 
ness thus inaugurated in 1820 by Dr. Struve has been continued to 
the présent day without molestation by the city of Carlsbad. Indeed, 
it is not too much to say that it was the suocess which attended the 
artificial waters which induced the complainants to begin exportiug 
the natural waters. The enterprise, ability and capital of Struve and 
his successors made Carlsbad water popular in places where it was 
never known before. After this market was established by over 20 
years of successful use the complainants took advantage of it by 
sending ont the natural waters. There was no fraud or déception ou 
either side. The sale of the natural and artiflcial water went on, and 
is still going on, without diflSculty or confusion; some preferring the 
former, others the latter. No one mistook the one for the other. 
Each has its legitimate place in trade. 

Third. The défendant, who is nearly 70 years of âge, with the rec- 
ord of a long and honorable business career behind Mm, commenced 
manufacturing and selling Carlsbad water in New York in the year 
1862. This was 5 years before a single bottle of natural Carlsbad 
water was seen in this country, 12 years before it was imported hère 
for sale, except in small quantifies, and 25 years before the présent 
lessees obtained control of the sale of Carlsbad waters for the Unit- 
ed States. In short, the défendant has been engaged in the busi- 
ness for 34 years without protest of any kind until the commence- 
ment of this suit. The water is manufactured by him in the most 
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careful and scientiflc manner; it is free from the bacteiria found in 
the imported water and is by many preferred to the latter. It is also 
more expensive. ïbe défendants bottles and labels are radically dif- 
férent from those of the complainants and there is no évidence that 
any one was ever cajoled into taking the Schultz water when he 
wanted the impoi-ted water. The label used by the défendant until 
after this suit was commenced simply contained the word "Oarls- 
bad" with the word "Sprudel" in smaller type, and in parenthèses, at 
the right. The name of the défendant in letters equally prominent 
with the name Carlsbad also appeared. The label was substantially 
like the copy represented below, with the word "artiflcial" omitted. 
In short, the défendant was the flrst to occupy this ground. He was 
the ilrst to make a market for Carlsbad water in the United States. 
For years he has been engaged in building up a perfectly honest and 
legitimate business which was paying him a handsome profit when 
ihe complainants entered the fleld. 

Thèse being the salient facts, can there be a doubt that the de- 
fondant has vested rights which a court of equity is bound to pro- 
tect? WoTild it not be inexcusable injustice not only to destroy the 
detendant's business but compèl him to pay over the profits thereof 
to the complainants? The case is devoid of any élément of actual 
t laud. The défendant has acted in good faith throughout. Stai'ting 
with the perfectly plain proposition that he had a right to sell arti- 
fieiar Carlsbad water in 1862, it is pertinent to inquire when he lost 
that right. He was not interfering with the business of the com- 
plainants then — they had no business in this country. Schultz's 
Carlsbad was being sold in New York precisely as Struve's Carlsbad 
was being sold in many of the cities ot Europe. That the défendant 
may make and sell the water in question is hardly disputed, but it 
is said that he must not use the name Carlsbad in any form. This 
is but another way of saying that bis business must cease. By what 
other name could the water possibly be described? How could a 
customer make his wants known except by using the name Carls- 
bad? To inform the owner of a California vineyard that he is at 
liberty to make Champagne and Burgundy wine but must sell it 
under the name of "grape juice" would not be conferring upon him 
a highly valuable franchise. If the business be honest those engaged 
in it hâve a right to describe the product so that the public will 
know what it is. "What the défendant makes is artificial Carlsbad. 
This is what a part of the public wants, and there is no reason why 
they should not hâve it. Another part prefers the natural Carlsbad. 
Both parties are engaged in legitimate business. So long as neither 
interfères with the lawful occupation of the other neither has a 
right to complain. There is room enough for both. 

There can be no pretense that when the défendant used the name 
Carlsbad alone to designate his water he intended to deceive for the 
reason, as before stated, that there was no other Carlsbad water in 
the market at that time. The subséquent introduction of the natural 
product of the Carlsbad springs into the same market may possibly 
produce 'confusion and induce the ignorant and unwary to purchase 
the defendant's water thinking that it is the imported water. At the 
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présent time tte name Carlsbad unexplained does not fairly de- 
scribe the defendant's water. If, however, he associâtes with thé 
name Carlsbad a qualifying adjective, such, for instance, as "arti- 
flcial," and omits the name of E. Ludwig from the larger label, no 
one can be deceived; not even the "fools and idiots" who, in the judg- 
ment of the master of the rolls, were not entitled to extraordinary 
considération in such controversies. Manufacturing Oo. v. Wilson, 2 
Ch. Div. 447. 

The complainant has jiot made a case for an accounting. McLean 
V. Fleming, 96 U. S. 245. 

In order that there may be no misimderstanding upon the settle- 
ment of the decree the court has appended a copy of a label which, it 
is thought, the défendant may use with impunity as truthfully repre- 
senting the water sold by him. 
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The complainants are entitled to a decree restraining the défend- 
ant from using the word "Carlsbad" to designate the water manu- 
factured and sold by him uniess accompanied by a word, or words, 
printed as conspicuously as the word "Carlsbad," plainly indicating 
that the water is manufactured in this country and is not the prod- 
uct of the Bohemian spring. 

It would seem that the complainants are entitled to costs. 



GARKETT et al. v. T. H. GARRETT & CO. 

(Circuit Court of Appeals, Sixth Circuit. December 8, 1896.) 

No. 458. 

1. Tbade-.Makks— Imitation op Labels— In.iunction. 

The use by a manufacturer of imitative labels and devices, in connection 
with an inferior article, which is sold to retailers at a reduced price, with the 
purpose and resuit of enabling them to sell it to consumers as the goods of 
another, will be enjoined. 
3. Same— UsB OP Name. 

Where a firm has for many years used the name of its predecessors in con- 
nection with its goods, and has built up an extensive trade thereunder, such 
name, even if it could not be used as a trade-mark, is to be treated as a 
descriptive term, to the benefit of which they are entitled. 
B. Same— Imitative Labels — Wbite Papeh. 

While it is true, in the abstract, that every one has a right to use^white pa- 
per, yet no one has a right to use it in such a way as to imitate another's labels, 
and thereby appropriate the good will of his business. 
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4. BaHB— Tl3B OT COUPOKATE NAME. 

Where a corporation organized to manufacture and sell snufE had assnmed 
the name of an employé holding a few sliarea of its stock, with the évident pur- 
pose of appropriating the trade of others of the same name, wjio had long 
used the name in connection with their snuff, hcld, that such corporation would 
be enjoined from nsing the name as part of its corporate name, or in its busi- 
ness. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Keatucky. 

This was a suit in equity by George B. Wilson, Henry D. Moore, 
and John 0. Gilmore, partners doing business uuder the flrm name 
of W. E. Garrett & Sons, against T. H. Garrett & Co., a corpo- 
ration, to restrain the alleged wrongful use of a trade name or 
mark and of imitative labels. The cause was heard below upon 
a motion for preliminary injunction, and, the court having granted 
au injunction in respect to the labels, but refused it in respect to 
the name, the complainants hâve appealed. 

Upton W. Muir, for appellants. 

Augustus E. Wilson and Shackelford Miller, for appellee. 

Before TAFT and LUETON, Circuit Judges, and SAGE, District 
Judge. 

SAGE, District Judge. The appellants are manufacturers of snuff 
known to the trade as "Garrett's Snuff," and were complainants in 
a suit brought in the United States circuit court for the district 
of Kentucky to restrain the appellee from using certain labels upon 
cans and packages of snuff, and from using the name "Garrett" on 
such packages and caus, and from representing the same as "Gar- 
rett's Snuff." The case came before the court upon a motion by 
complainants for a preliminary injunction against the défendant, 
according to the prayer of the original and amended bills. The 
motion came on to be heard upon said bills, upon exhibits of cans 
and packages and labels used by the défendant in preparing and 
putting on sale its product and manufacture, and upon afiidavits 
in support of the averments of the bills. The défendant resisted 
the motion upon its answer, and upon affidavits and exhibits. 

The défendant company was incorporated February 23, 1895, with 
the capital stock of |2,000, in 20 shares, of the par value of $100 
each, of which 5 shares were subscribed by each of the four in- 
corporators, of whom T. H. Garrett was one. On the 12th of De- 
cember, 1895, the articles of incorporation were amended by in- 
creasing the capital stock to $35,000, divided tnto 350 shares, each 
of the par value of $100. T. H. Garrett subscribed for 2^ shares. 
There were several other subscribers each for a small number 
of shares. J. B. Holloway was a subscriber for 127| shares, Henry 
Laub for 5 shares, E. R. Burley for 50 shares, and Hannah Laub 
for 121^ shares. T. H. Garrett, in his affidavit, states that the 
means for the increase of the capital stock to |35,000 were furnished 
by Holloway, Lamb, and Burley. 

The court granted the motion in part, upon the fmding that the 
labels and devices used by the défendant company prior to ita re- 
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organizatîon, exhibits of whicli were filed with complainants' bill, 
so resembled the labels and devices used by complainants as to 
be llkely to deceive and mlslead an ordlnary and unsuspectiag cus- 
tomer. The défendant company was therefore enjoined to tliat ex- 
tent, although it appeared, as the court recognized, that it had 
ceased the use of the labels and devices referred to before the filing 
of the bill, and had endeavored to recall ail the snuff which had 
been theretofore put upon the market, which, however, was claimed 
to be only a few hundred dollars worth. The court in its opinion 
said : 

"The principal question on this motion is whetlier tlie complainants, as manu- 
facturera of Scotch snuff, are entitled to the exclusive use of the word 'Garrett' 
on labels and other devices for advertising their Scotch snuiï. This is so im- 
portant and so doubtful a question that the court is unwilling to décide it upon 
mère affidavits, and upon a motion for a prehminary injunction." 

Complainants appeal from this ruling. 

The labels and devices used by the défendant company under its 
original organization were, in their gênerai design and appearauce, 
close imitations of complainants' labels and designs. The cans, 
packages, labels, and wrappers of complainants were almost lit- 
erally copied by the défendant company, excepting that "T. H. 
flarrett, Louisville, Ky.," was substituted for "W. E. Garrett, Phil- 
adelphia." The color of defendant's labels was the same as that 
of complainants'. The type used for the printed matter on the 
labels was similar in gênerai appearance, arrangement, and gên- 
erai effect. That there was any intent to appropriate the good 
will or to deceive complainants' customers is stoutly denied by 
T. H. G-arrett, and by the ofBcers of the défendant corporation, and 
it is declared in their affidavits that the retail dealers, who were 
customers of, and those who were solicited by, the défendant com- 
pany, were advised that the snuiï was the manufacture of T. H. 
G-arrett & Co. and not the manufacture of William E. Garrett & 
Sons. Whether retail dealers were advised that they could sell 
the snufï as "Garrett's SnufE" to their customers as and for the 
snuff manufaotured and sold by complainants, and whether it was 
intended that those customers should be thus deceived is in dis- 
pute. Affidavits for complainants sustain the charge, and affidavits 
for the défendant deny it. But that the effect was to impose snuff 
manufactured by the défendants upon purchasers from retailers as 
"Garrett's Snuff," — that is to say, as snufO manufactured by com- 
plainants, — is, we think, too well established to be doubted; and 
we are fuUy impressed that it was the intention of the défendant 
company, by the use of the name "Garrett," to appropriate the good 
will and interfère with the trade of the complainants. 

It is denied by the défendant company that the change of labels, 
which was made about the time of the reorganization, was be- 
cause of any appréhension of trouble with complainants, or of any 
feeling on the part of the offlcers of the company that there was 
the least infringement of the rights of the complainants. The de- 
fendant's version, as gathered from the affidavits of Garrett and 
Laub, the président of the reorganized company, and of Holloway, 
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one of the largest stockliolderg, is tliat the snuff sent ont under the 
original labels was of inferior quality, that they were satisfled that 
it ''would injure the business," that they "had heard that it was 
not good," and that the change in labels and devices was made, 
'■not because of the resemblance to those of complainants, but be- 
cause afflants and their associâtes were dissatisfied with the qual- 
ity of the snuff." 

T. H. Garrett, in his afiSdaTit, says that, when the company was 
reorganized, Holloway brought up the question whether their 
brands and labels could not be mistaken for those of complainants 
or others, and that counsel were consulted on the subject, and that 
they advised certain changes, "ont of abundant caution," which 
were made. He afflrms that thèse measures were taken "to pre- 
A^ent confusion in the labels before there was any intimation of 
any dissatisfaction, or complaint on the part of complainants or 
anybody else." He also refers to and quotes from a circular put 
out by défendant company, December 31, 1895, in which the hope 
is expressed "that no one who tries our snuff will take it for theirs; 
that we should hâte to hâve any one who has used our snuff, use 
theirs afterwards, under the impression that it was ours, because 
it would hurt his opinion of our goods; and that we trust that 
everybody who tries our snuff will notice and remember that it is 
made by us, and not by them." If ail this be true, why did de- 
fendant company, upon reorganization, cling to the name "T. H. 
Garrett & Oo."? If that name had been attached to goods of in- 
ferior quality, why, in the reorganization, was it not dropped, and 
another substituted which woùld hâve relieved the company from 
the odium resulting, as they now claim, from the inferior quality 
of the snuff sold under that name? T. H. Garrett was the owner 
of only 2J shares of the capital stock, the entire number of shares 
being 350. He was not made an officer of the new company, and 
had only a subordinate position as an employé. There was no ap- 
parent reason why his name should be adopted as the corpor'ate 
name, unless it was that "Garrett's Snuff" had a réputation, and 
was in demand by the users of snuff ail over the South, — the terri- 
tory sought to be occupied by the défendant company. 

The statement, made by Holloway in his afQdavit, that the only 
reason for retaining the name of T. H. Garrett in the name of 
the corporation was that he was its original projector and pro- 
moter, and that it would hâve been an unnecessary and unfair 
reflection on him to hâve changed the name, is mère prêteuse and 
sham, too bald to be even plausible. If it be said that it was to 
préserve the good will of the company as ârst organized, the an- 
swer is that by Garrett's own aifidavit it is shown that, by reason 
of the poor quality of the snuff put on the market by that company, 
its good will, if it ever had any, was ail turned to ill will. Taking 
his own showing, it is apparent that the best thing for the company 
to do, if it was actuated by any honest purpose, would hâve been 
to get rid of the name as quickly as possible. The sending out 
of circulars and advertising matter, which might be suggested as 
another reason, was, almost exclusively, after the reorganization. 
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If the défendant company -was and is, as it daims, solicitous t» 
avoid confusion of labels, and désirons to build up a good will of 
its own, which it would l)e able to protect against the complain- 
ants as well as ail others, it ought to bail with satisfaction any- 
tbing that tbe court below could bave done, or tbat tbis court can 
do for it, in tbat bebalf. 

It is quite significant, witb référence to the déniais of intent to 
imitate complainants' labels or devices whicb are made by ail tbe 
defendant's afflants wbo bave anytbing to say on tbat subject, 
tbat tbe imitations were invariably of complainants' labels and 
devices, and never of any one of tbe several otber manufacturera 
wbose names are mentioned. It is not to be credited tbat tbe 
imitations were unintentional or accidentai. It is not claimed that 
the packages of snuff on whicb tbey were placed were put on the 
market witb tbe intent to deoeive tbe retail dealers wbo were sup- 
plicd by défendant. Tbat would bave been impracticable. The 
claim is that the snuff was of inferior quality, and sold at priées 
below complainants' priées, with tbe expectation that tbe retail 
dealers, who knew wbat tbey were buying, would sell it to tbeir 
customers as "Garrett's Snuff," and at the price of the genuine 
article, thereby reaping a larger profit. That was the lure, and 
it was of the sort to be successful in the great majority of in- 
stances. As for the purchasers from tbe retailers, tbey were most- 
ly "snuff rubbers," — that is to say, those wbo use snufî for "rub- 
bing," as it is tenned, whicb is a substitute for chewing, — and, be- 
ing generally of the lower classes, tbey would not be likely to dis- 
cover that tbey were cheated by fràudulent labels and an inferior 
article. But the injury to complainants was and is twofold, for 
tlioy not only lose trade, but réputation, or good will, also. 

It is noticeable, also, that T. H. Garrett completely impeaches bis 
own testimony by bis own afQdavit in two very important partic- 
ulars. He afflrms that be had for several years given great at- 
tention to the subject of tbe manufacture of snuff, and that he was 
experienced in that manufacture. In another part of the same 
affidavit he affirms that tbe snuff manufactured before tbe défend- 
ant company was organized — and that was when the manufacture 
was under bis supervision — was so inferior in quality that the de- 
fendant took back and witbdrew from sale every package that could 
be found or got hold of anywhere, being not less than one-balf the 
total amount that had been sold. Then, again, he affirms tbat 
the change of labels and devices by défendant, before this suit was 
brought, was made, not because of tbeir resemblance to those of 
the complainants, but because affiant and bis associâtes were dis- 
satisfied witb the quality of the snuff. In another part of the 
affidavit he affirms tbat tbe question with référence to the chau- 
ging of tbe brands and labels was wbether tbey could be mistaken 
for those of complainants, or those of any of the several manu- 
facturers named; and counsel were consulted, and changes made 
on their suggestion. Such conflicts of statement are not badges 
of truth or sincerity. 
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Without entering further into détail, it is enough to say that 
we are convinced, by the admitted facts and the facts appearing 
in the affidavits offered on behalf of tiie défendant, that the charge, 
made in the bill, of an attempt to take advantage of the complain- 
ants and interfère with the good will of their business by the use 
of the name "Garrett," is abundantly sustained. The district judge 
in effect decided that défendant was trespassing on complainants' 
good will, by directing that the injunction which he allowed should 
issue. That injunction, however, fell far short of afïording sub- 
stantial relief or protection to complainants. It related only to 
labels and devices which he found had been abandoned by the 
défendant. The only additional feature covered by the injunction 
was the ground eolor of defendant's labels. The défendant was 
enjoined from using either a white color or a murky white color. 
But thèse were matters of détail, and of minor importance, as com- 
pared with the use of the name "Garrett." Without the use of 
that name the fraudulent scheme of the défendant would never 
hâve materialized. The court, while recognizing that the défend- 
ant was guilty of the fraud charged, declined to make the injunc- 
tion effectuai against it, and applied it only to what was really 
a matter incidental to the use of the name. The mie of this court 
not to disturb the action of the court below, unless the discrétion 
of the judge was improvidently exercised, was recognized by the 
circuit court of appeals of this circuit in Duplex Printing-Press 
Co. V. Campbell Printing-Press & Manuf'g Co., 16 0. C. A. 220, 
69 Fed. 252. The granting and withholding of a preliminary in- 
junction is largely within the discrétion of the judge who passes 
upon the application for it, and there are many considérations which 
may be eren controlling without référence to the merits of the 
question at isisue. But hère the judge gave speciâcally his rea- 
son, whioh related, not to a matter of mère discrétion, but directly 
to the merits of the question inrolved, which was whether the com- 
plainants were entitled to the exclusive use of the word "Garrett" 
on the labels and other devices for advertising their Scotch snuiï. 
This, he held, was so important and so doubtful a question as not 
to be decided upon mère aflQdavits, and upon a motion for a pre- 
liminary injunction. That the complainants were entitled to the 
use of the word "Garrett," on their labels, as a trade-mark or as 
a descriptive word, is, in our opinion, beyond question, upon the 
undisputed faots of the case. They and their predecessors had en- 
joyed such use for many years and had built up an extensive trade 
based upon it. Even if it could not be used as a trade-mark, it 
is to be treated as a descriptive term, to the benefit of which they 
are entitled. It was so held by the court of appeals of this cir- 
cuit in Califomia Fig Syrup Co. v. Frederick Stearns & Co., 20 
C. C. A. 22, 73 Fed. 812, and in Sait Co. v. Burnap, also decided 
by the court of appeals of the Sixth circuit, and reported 20 C. C. 
A. 27, 73 Fed. 818. 

It was contended for the défendant, upon the hearing, that every 
man has a right to the use of his own name in business, and, as 
to the order of injunction below restraining défendant from using 
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white paper for its labels, that every person has a constitutional 
riglit to use white paper. Tliese propositions, in tàe abstract, are 
undeniably true, but counsel for the time overlooked the fact that, 
whereTer there is an organic law, wherever a constitution is to be 
found as the basis of the rights of the people, and as the founda- 
tion and limit of the législation and jurisprudence of a govem- 
ment, there the mutual rights of individuals are held in highest 
regard, and are most jealously protected. Always, in law, a great- 
er right is closely related to a greater obligation. While it is true 
that every man has a right to use his own name in his own busi- 
ness, it is also true that he has no right to use it for the purpoee 
of stealing the good will of his neighbor's business, nor to com- 
mit a fraud upon his neighbor, nor A trespass upon his neighbor's 
rights or property; and, while it is true that every man has a right 
to use white paper, it is also true that he has no right to use it 
for making counterfeit money, nor to commit a forgery. It might 
as well be set up, in défense of a highwayman, that, because the 
constitution secures to every man the right to bear arms, he had 
a constitutional right to rob his victim at the muzzle of a rifle or 
revolver. It has been held, with référence to trade-marks, that a 
man has not the right to use even his own name so as to deceive 
the public, and make them believe that he is selling the goods of 
another of the same name. Holloway v. Holloway, 13 Beav. 209. 
In William Rogers Manufg Ce. v. Eogers & Spurr Manuf'g Go., 
11 Fed. 495, it was held that, while "any one bas a right to the 
use of his own name in business, he may be restrained from its 
use if he uses it in such a way as to appropriate the good will of 
a business already established by others of that name; nor can 
he, by the use of his own name, appropriate the réputation of an- 
other by fraud, either actual or constructive." The same ruling 
was made in Rogers Co. v. Wm. Rogers Manuf'g Co., by the court 
of appeals of the Second circuit, as reported in 17 G. G. A. 576, 
70 Fed. 1017. In thèse last two cases the name was used as a 
part of the name of a corporation. In the last case the court cites 
Manufacturing Co. y. Simpson, 54 Conn. 527, 9 Atl. 395, and Rogers 
V. Rogers, 53 Conn. 121, 1 Atl. 807, and 5 Atl. 675, where a large 
number of reported cases upon this portion of the law of trade- 
marks is collected. See, also, Landreth v. Landreth, 22 Fed. 41, 
where the court held that, "while a party cannot be enjoined from 
honestly using his own name in advertising his goods and putting 
them on the market, where another person, bearing the same sur- 
name, has previously used the name in connection with his goods 
in such manner and for such length of time as to make it a guar- 
anty that the goods bearing the name emanate from him, he will 
be protected against the use of that name, even by a person bear- 
ing the same name, in such form as to constitute a false représen- 
tation of the origin of the goods, and thereby inducing purchasers 
to believe that they are purchasing the goods of such other per- 
son." 

It is to be noted that, in Landreth v. Landreth, and in Holloway 
V. Holloway, the défendant was restrained from the fraudulent uste 
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of tïe name by a preliminaxy injunctipn, and it will appear, upon 
investigation, that in a large number of cases upoa this subject 
a preliminary injunction was allowed. In such a case as this, 
where the manifest intent was and is to appropriate the good will 
of the complainants by tbe fraudulent use of the name "Garrett," 
if the complainants be not protected by preliminary injunction 
against such use, — if, in other words, that question be postponed 
to the final hearing, — there is every inducement to the défendant 
to delay and prolong the litigation, continuing, meanwhile, the as- 
saults upon the good will of the complainants, so that, even if final 
decree be at last rendered in favor of complainants, the good will 
will hâve been so seriously and irreparably injured, if not in great 
measure destroyed, as to leave the complainants practically with- 
out remedy. It is, therefore, peculiarly a case in which, if the 
court is satisfied that the use of the name is fraudulent, as this 
court is satisfied in this case, an injunction should at once be issued. 
Entertaining thèse views the order of the judge below for an 
injunction as to the use of the labels will be afiînned, and the or- 
der refusing an injunction against the use of the name of "T. H. 
Garrett," or "T. H. Garrett & Co.," will be reversed, with costs. 
The cause will be remanded, with instructions to continue the in- 
junction granted, and to grant an injunction, in accordance with 
this opinion, against the use of the name of the défendant "T. H. 
Garrett," or of the name "Garrett," as a part of the corporate 
name of the défendant, or in its business. 



AMBERG FILE & INDEX CO. ▼, SHEA SMITH & CO. 
(Circuit Court, N. D. Illinois. December 21, 1896.) 

L COPTBIGHT— InFRINGEMBNT— PlEADINO— MULTIFAHIOUSNBSS. 

A bill declaring ou 30 différent copyrights, each for an index coverinB a 
letter or portion of a letter of the alphabet, and ail constituting one com- 
plète index System, is not multifarious. 
i. Bame — Sdbjeots of Coptright—Letter Files. 

A System of indexes, constituting a letter file, is not a proper Bubject of 
copyright. 

This was a biU alleging infringement of 30 différent copyrights 
relating to, or covering parts of, Amberg's Directory System of In- 
dexing. Each copyright was for an index covering a letter or por- 
tion of a letter of the alphabet, so that in the complète System 30 in- 
dexes were employed, which had been severally copyrighted. Each 
index was provided with leaves arranged loosely, so that they could 
be separated, and letters indexed or temporarily flled in their proper 
places. The défendant demurred on the ground (1) that the bill was 
multifarious, in declaring on several copyrights in one bill; and (2) 
on the ground that the indexes were not the proper subject of a copy- 
right, under the fédéral statute. 

Bond, Adams, Pickard & Jackson, for complainant, 
Banning & Banning, for défendant. 
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SHOWALTEE, Circuit Judge. I should say in this case tliat the 
point of multifariouaness is not well taken. AU the parts of the 
copyrighted matter, taJien together, constitute, in use, a single imple- 
ment. The subject-matter of litigation is, in a sensé, single. It 
is rather one controversy than a combination of controversies. But 
upon the main point it seems to me that, in getting up the contriv- 
ance hère copyrighted, Mr. Amberg was not an "author," as that 
Word is used in the fédéral constitution, nor is what he produced a 
"book," as that word is used in the fédéral statute. This contriv- 
ance, as made and sold by the complainant, does not hâve the pur- 
pose or function of conveying information. It is a mechanism or de- 
vice for the storage of letters so that they can be preserved and con- 
veniently found afterward. Until the purchaser of a set of thèse 
"indexes" commences to use the same, by putting written documents 
between the leaves, such indexes signify nothing. Until then (that 
is to say, as copyrighted) they are not a médium of information or 
intelligence, and hence, in my judgment, not a book, within the mean- 
ing of the copyright laws. A monopoly might, perhaps, hâve been 
secured under the patent laws, but I think not under the copyright 
laws. The bill is therefore dismissed for want of equity. 



BLAKBSLEY NOVELTÏ CO. v. CONNECTIOUT WEB CO. et aL 

(Circuit Court, D. Connecticut. January 12, 1897.) 

1. Patbnts— Invention— Ftîocesses. 

The origination of a process employing ■nrell-known instrumentalities upon 
old objecta to accomplisli a better resuit, witbout any change or adaptation, 
except by skillful manipulations, is not patentable invention. 
3. Samr— Mf.thod of Making Aumi.ets. 

The Blakesley patent, No. 411,416, for a method of making armlets, is void, 
as applying an old process to an old material, already used for analogous pur- 
poses. 

This was a suit in equity by the Blakesley Novelty Company 
against the Connecticut Web Company and Louis Neuberger for 
alleged infringement of a patent. 

John J. Jennings, for complainant. 
Knight Brothers, for défendants. 

TOWNSEND, District Judge. The complainant herein, ag- 
grieved by alleged unfair compétition, through simulation of its 
packages, and manufacture of inferior imitations of its armlets, 
has sought redress by this bill, alleging infringement of the first 
claim of patent No. 411,416, for a "method of making armlets," 
granted September 24, 1889, to its assigner, Gilbert H. Blakesley. 
éaid claim is as follows: 

"A method of -working up elastie stock, composed of rubber strands and a fîbrous 
envGlope therefor, into short sections, bound at each end; consisting in binding 
the free ends of the rubber and fiber together, then stretching the stock, then 
binding the stretched rubber and fiber together again at two closely-adjacent 
points, and then cutting the stock between such points, substantially as set forth." 



BLAKEBLEY NOVELTY CO. V. CONSECncOT WEB CO. 481 

The patentée, in his spécification, describes the kind of braid- 
covered rubber core beat adapted for making armlets, and, in bis 
drawings, illustrâtes bis metbod of clamping, then stretching if 
over a pin, and, while it is thus under tension, of applying the other 
arm of said clamp or ferrule to it at a point suited to the purpose 
for which said material is to be adapted, and of then applying one 
arm of anotber clamp or ferrule, adjacent to the first clamp or 
ferrule, in the mode originally employed for said flrst clamp or 
ferrule. The défenses are invalidity, because the method described 
représenta an uncompleted act, and because the patent fails to 
diaclose any such method or procesa as is the proper subject of a 
patent, because of anticipation, or lack of patentable novelty in 
view of the prior art, and noninfringement. It is unnecessary to 
«onsider ail thèse défenses. It is claimed that the patent is void as 
covering "opérations which consist entirely of mechanical trans- 
actions involving a mère process or method of making an article, by or- 
dinary manipulations." Travers v. Ply-Net Co., 75 O, G. 678, 78 Fed. 
638. The patent is not for a mère function of a machine, within 
the raie laid down in Corning v. Burden, 15 How. 252, and affirmed 
in Locomotive Works v. Medart, 158 U. S. 68, 15 Sup. Ct. 745. The 
patentée has not invented a machine for the more perfect manu- 
facture of his product. But he has applied a séries of manipu- 
lations to a braid-covered rubber core, and by means thereof has 
produced a better armlet than was previously made. In what 
classes of cases, if any, such mère mechanical transactions may be 
the subject of a valid patent, is not deânitely determined by the 
décisions. Walk. Pat. (3d Ed.) § 3a. In this circuit, Judge Wal- 
lace, in Brainard v. Gramme, 12 Fed. 621, in Excelsior Needle Co. v. 
Union -Needle Co., 32 Fed. 221, Judge Wheeler, in McKay v. Jack- 
man, 12 Fed. 615, and Judge Coxe, in Gage v. Kellogg, 23 Fed. 
891, hâve adjudged processes of this character void, and their dé- 
cisions are cited and approved by the suprême court in Locomotive 
Works V. Medart, supra. It is well settled that a prior patent for 
a machine whose opération necessarily involves the production 
of, or is identical with, a process, will invalidate a subséquent pat- 
ent for said process. Fermentation Co. v. Koch, 21 Fed. 580; Ex- 
celsior Needle Co. v. Union Needle Co., supra; Rob. Pat. p. 257. 
But hère the process only is patented, and it involves something 
more than the opération of a machine. It is a compound process, 
whose individual opérations are old, individually, and in relation 
to the other opérations. In such a case I understand that there 
may be invention, if there is such a change in the method or ar- 
rangement of opérations as involves invention, and produces a new 
and useful resuit. Thus, in Schwarzwalder v. Filter Ce, 13 C. C. 
A. 380, 66 Fed. 157, the patentée described a method for the puri- 
fication of water by the application of previously known processes 
simultaneously, instead of successively, and thereby secured a re- 
sult which was both new and useful, and his patent was sustained. 
In so doing, however, he discovered what no one had previously 
known, namely, that the desired resuit could be produced in this 
way. In the case at bar, had the patentée first discovered that the 
78 F.— 31 
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requisite grip on rubber, in order to insure a firm hold, could be 
secured by stretching it, lie might, perliaps, hare brought himself 
within the ruie. But this fact had long been well known and ap- 
plied in the gênerai fleld of practical arts. The steps in the pro- 
cess of the patent consist flrst in fastening the ends of the rub- 
ber and iiber together by a clamp so that the one when stretched 
should not retreat from the other. This opération, accomplished by 
the défendants by a knot, is merely a well-known mechanical opér- 
ation. The same may be said of the second opération, of stretch- 
ing the material at a suitable point; and of the third, of applying 
the clamp. I haye not overlooked the arguments based upon the 
manifest utility and commercial success of the completed article. 
But utility and commercial success only turn the scale when the 
question of invention is doubtful. The patentée bas applied thèse 
old processes to an old material, aiready actually used for anal- 
ogous purposes, and has therefore produced a better armlet. That 
tJhe varions steps in the process are old is practically admitted by 
the patentée, is matter of common knowledge, and, in the light 
of said admissions and of common knovcledge, is sufiSciently proved 
by the testimony and exhibits introduced by défendants. Inas- 
much as the process involves merely the use of well-known instru- 
mentalities upon old objects to accomplish the better resuit, with- 
out any change or adaptation except by means of skillful manipu- 
lations, I conclude that the claim is void. It is therefore imma- 
terial that défendants deny infringement, and that complainant has 
failed to satisfactorily meet défendants' évidence in their proofs, and, 
from their practical opérations on flnal hearing, that the stretching 
process is not necessary, and is not used, in the manufacture of their 
product. Let the bill be dismissed. 



SESSLER et al. v. BOROHARDT. 

(Circuit Court, S. D. New York. May 1, 1896.) 

Patents — Infringemekt — Slippek Soi.es. 

The Sessler patent, No. 525,746, for an insole for slippers, made of leather, 
paper, and wool, used as an outsole for knit slippers by turning the thickness 
of leather over the thickness of paper, and uniting it to the braid to which 
the knit upper is to be attached, is not, in view of prior devices, infringed by 
the slipper of the JBorchardt patent, No. 539,337, which has a cord running un- 
der stitches in the turned-over edge of the leather, for attachment to the knit 
upper by stitches under it. 

This was a suit in equity by Arnold Sessler and Arnold Sessler 
& Co. against Samuel Borchardt for infringement of the Sessler 
patent, No. 525,746, for an "improvement in insoles for slippers, 
etc." The alleged infringing slipper was made according to letters 
patent No. 539,337, issued May 14, 1895, to the défendant. 

Daniel H. Driscoll, for plaintiffs. 

J. J. Kennedy and Phillipp, Munson & Phelps, for défendant. 
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WHEELEE, District Judge. TMs suit is brought upon patent 
Ko. 525,746, dated September 11, 1894, and granted to Arnold Sess- 
1er, for an insole for slippers, used as an outsole for knit slippers, 
and made of leather, paper, and wool, "by tuming the thickness 
of leather at its edge over the thickness of paper, and uniting to 
the turned-over portion of the leather the braid to which the knit- 
ted portion of the slipper is to be attaehed; the paper portion of 
the insole serving, as in the prior insoles, to carry the lamb's wool." 
The claims in question are for: 

"(1) The combination, in an insole, of a thickness of leather, a thickness of 
another material, as paper, and a tape; said thickness of leather being turned 
over the thickness of paper, and the tape being attaehed to said intumed portion 
of leather,— substantially as set forth. (3) The combination, with a slipper upper, 
of an insole provided with a thickness of leather having a turned-over edge, a 
tape attaehed to said overturned edge, said knitted uppei being attaehed to the 
tape, substantially as set forth." 

The alleged infringement has a cord running under stitches on 
the turned-over edge of the leather, for attachment to the knit up- 
per by stitches under it. The défenses are prior patents and struc- 
tures. The tape answers the purpose hère of the welt in a hand- 
sewed shoe, which is first sewed to the upper, and then to the flat, 
thick outsole of the shoe, instead of to the turned-over edge of the 
flexible outsole of the slipper, as the tape is. A prior patent shows 
such a turned-over, flexible outsole, with an upper sewed to it, 
in a bathing slipper; and prier seufifs show such a one with a straw 
welt sewed to it, and a straw upper sewed to that. So a turned- 
over sole was not new. Neither was Connecting such a sole by a 
welt to the upper new, and the tape is the same as a welt. In the 
scuffs seems to be the précise combination of the third claim. Thèse 
soles are, however, sold without the uppers; and thèse scuffs are 
said, as exhibited whole, in argument, not to show thèse separate 
soles of the flrst claim. But the construction of the soles and welt 
is as well shown with the uppers attaehed as without them. If 
this would not be an anticipation, the défendantes sole would not 
seem to be an infringement. Bill dismissed. 



DEWEY BLEOTEIO HEATING CO. v. ALBANY RAILWAY. 

(Circuit Court, N. D. New York. February 15, 1897.) 

Patents — Invextion and Infiungement— Electhic Heaters. 

The Dewey patent. No. 464,247, for improvements in eleetrie heating appa- 
ratus, discloses invention as to the ninth claim, in its combination of heating 
conductors adapted to be connected in différent ways with the supply conduct- 
ors, a switch for controlling said connections, and an indicator operated by the 
switeh to show how the connections stand. This claim is not limited to the 
particular form described, and is infringed by a heater employing the same 
combination, with mère difEerence of form and location. 

This was a suit in equity by the Dewey Electric Heating Company 
against the Albany Railway for alleged infringement of a patent. 

This is an equity suit for infringement based upon letters patent, No. 464,247, 
granted to Jlark W. Dewey, December 1, 1891, for improvements in eleetrie- 
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heating apparatus. The patentée says in the spécification: "The objects of 
my invention are to provide an electric heater that will produce a great amount 
of heat, expose a large radiatiug surface, and yet not occupy much floor space. 
Also, to provide a heater having its résistance divided into sections, and so ar- 
ranged that if any one of the sections becomes injured it may be repaired with- 
out cutting off the current from the entire heater or the other sections of résist- 
ance. Also, to provide the heater with an adjustable switch or current con- 
troUer, so that the heat may be regulated as desired. ïhe switch may be pro- 
vlded with an indicator to show the amount of current flowing through the 
heater or the number of sections of the résistance in circuit. To this end my 
invention consista in the combination of a plurality of cases, an electric heat- 
developing conductor within each of said cases, and a frame to hold or support 
said cases. Also, in the combination of supply conductors, a plurality of cases, 
an electric heat-developing conductor within each of said cases and connected 
with the supply conductor in parallel, suitable means to hold said cases apart 
and a switch to eut out of circuit one or more of the heat-developing conductors." 
The ninth claim, the only one involved, is as follows: "(9) In an electric heating 
apparatus having heating conductors or sections adapted to be connected iu 
diiïerent ways with the supply conductors, a switch for controlling said connec- 
tions, and an indicator operated by the movement of the switch to indicate how 
the connections stand." The défenses are anticipation, lack of novelty, and 
invention and noninfringement. 

0. H. Duell, for complainant. 
E. A. Parker, for défendant. 

COXE, District Judge. The claim in controTersy contains th.ree 
éléments, as follows: First. Heating conductors adapted to be con- 
nected in diiïerent ways with. the supply conductors. Second. A 
switch for controlling said connections. Third. An indicator oper- 
, ated by the movement of the switch to indicate how the connections 
stand. Each of thèse éléments considered separately is old, but, on 
the other hand, the combination is new. Uewey conceived the in- 
vention February 18, 1890, and there is no prêteuse that the combina- 
tion of the claim, as applied to electric heaters, had been used prior 
to that date. A study of the record, extending over several days, 
has convinced the court, notwithstanding the ingénions and able 
argument of the defendant's counsel to the contrary, that it required 
an exercise of the inventive faculties to produce this combination. 
The mechanic could not hâve doue it. Even though there were 
doubt on the subject the doubt should be resolved in favor of the 
patent. In cases of uncertainty the effort should be to sustain the 
patent, not to destroy it. The anxiety manifested by the défendant 
to use the Dewey heater seems inconsistent with the theory that it 
is no more efficient than the heaters of the prior art. The défend- 
ant has only to drop one élément of the combination and it will be 
absolutely safe from attack. 

But it is said, conceding invention, that, in view of what had been 
done before, the claim must be restricted to the exact structures 
shown in the drawings, and, if so construed, the défendant does not 
inîringe. The invention consists in combining any desired number 
of distinct heating sections, each complète in itself, adapted to be 
connected with the supply conductors in séries, in multiple arc or in 
multiple séries, with a switch for controlling thèse connections and 
an indicator operated by the movement of the switch to show how 
the connections stand. The novelty is in the combination, not in 
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the separate éléments of tke combination, each of which is frankly 
admitted to be old. If the claim is to be conflned to a particular form 
of heater, switch or indicator, it could be avoided in as many ways 
as there are patents in the record. It would, of course, be absolutely 
worthless. Thei*e is nothing in the spécification or in the record re- 
quiring the claim to be so limited. 

The défendant'» apparatus as applied to the heating of a street 
car is made up of a number of sections each in a separate case 
adapted to be connected in différent ways with the supply conductor. 
The défendant employa a switch for controUing the connection of 
the heaters and an indicator to show how the connections stand. 
There is no frame like that shown in the drawings of the patent for 
holding the heaters. They are supported by the woodwork of the 
car body. The switch is not fixed to the frame, but is placed in any 
conveuient place in the car, and the indicator is of a différent type 
from that shown in the patent. Ail such différences are immaterial. 
Matters relating merely to form and location are not of the essence 
of the invention. The spécification expressly states that the prin- 
ciple upon which regulating devices operate is well known and that 
almost any form can be used. It is thought that the defendant's 
combination opérâtes in substantially the same manner and accom- 
plishes the same resuit as the combination of the claim. The com- 
plaiuant is entitled to the usual decree. 



EWART MANUF'G CO. v. MITCHELL. 

(Circuit Court, E. D. Pennsylvania. January 2, 1897.) 

No. 46. • 

i-ATENTS — Construction and Infkingement — Chain Cables. 

The Dodge patent, No. 264,139, for an improvement in cabin cables intended 
to operate with sprocket wheela, as driving chaîna, eonstrued as covering a 
novei and usefnl invention, which should be protected to its full extent, as 
disclosed by a fair and unconstrained reading of the patent, and held infringed 
by a chain varying therefrom in matters of form and construction, but per- 
forming the same functions in substantially the same way. 

This was a suit in equity by the Ewart Manufacturing Company 
against James H. Mitchell for alleged infringement of a patent for 
an improvement in chain cables. 

Howson & Howson, for complainant. 

Francis T. Chambers, Arthur M. Pierce, and Walter E. Rex, for de- 
fendant. 

DALLAS, Circuit Judge. This is a suit upon patent No. 264,139, 
dated September 12, 1882, issued to James M. Dodge, for an improve- 
ment in chain cables, having, as the spécification states, "for its main 
object to adapt this sort of cable to more successfuUy operate, in con- 
nection with sprocket wheels, as a drive chain, and for elevator and 
conveyor purposes." The employment of chain cables as drive diains, 
though in other respects advantageous, was subject to three objeo 
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tions, which. Dodge proposed to, and did, overcome. The spécifica- 
tion States and explains thèse objections, and the means which the 
patentée had invented to obviate them; and it describes the three 
bénéficiai functions of the bearing bloclvs which he designed for use 
in combination with the chain, as being (1) that they afford "proper 
bearing surfaces for the sprockets or other projections of the chain 
wheel to work against"; (2) that they afford "a pintle-like bearing 
surface about equal in diameter to the width or the opening or space 
between the side bars of a link for each link to articulate or turn 
on"; and (3) that by their use "the chain with its block is necessarily 
retained in a given and proper relationship with the peripheral de- 
vices of the wheel on which it is run." The applicant, desiring to 
secure any combination of a chain cable with thèse blocks by which 
either or any of thèse useful objects would be attained, presented 
three claims, which were allowed, as follows: 

"(1) In a chain cable, the combination with the links of blocks interposed be- 
tween the adjacent end portions of the links, the said blocks being adapted to af- 
ford bearing or working surfaces for the actions of the engaging devices of a chain 
wheel, substantially as set forth. 

"(2) In combination with the links of a chain cable, blocks interposed between 
the adjacent ends of the links, and provided with grooves which aflford pintle- 
like bearings for the said link ends, substantially as set forth. 

"(3) In combination with two enchained links, a block having grooves arranged 
transversely to each other, and operating to prevent any twisting movement of 
said links relatively, substantially as set forth." 

Eespecting the question of infringement, which is the only one pre- 
sented by the défense as urged upon the argument, the respective ex- 
perts, of course, differ; but my own examination of the exhibits, in 
the light of ail the testimony, leaves me in no doubt about it. The 
défendant insists that, in view of the prier art, the claims should be 
So narrowed by construction as not to cover his device; but I cannot 
assent to this. The évidence plainly shows that Dodge was the first 
person who ever devised any means whatever which successfuUy ac- 
complished the object he had in view; and I cannot but regard him as 
a meritorious patentée, who, having made to the art a contribution 
of absolute novelty and much value, is entitled to protection to the 
full extent of his actual invention, as upon, at least, a fair and uncon- 
strained reading of his patent, he appears to hâve conceived and 
claimed it. 

The gist of the invention consists, of course, in the combination of 
the peculiar bloclc of the patent (which in itself was new) with a 
chain cable, for the purposes and with the results stated; and the 
contention of the défendant that his chain is not a chain cable, and 
that his "crossbars" are not the complainant's blocks, is, in my opin- 
ion, clearly erroneous. His chain, though not wholly composed of 
the ordinary oblong links with rounded ends of the typical chain 
cable, embodies its characteristics in so far as is requisite for its 
use in the combination of the patent in suit. And his "crossbars," 
though structurally différent, are, in principle, identical with the 
Dodge blocks. The diiîerences consist in immaterial variations of 
form and construction merely. They perform precisely the same 
functions, and in substantially the same way. It may be conceded 
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tliat, in the chain of the défendant, an incidental useful capacity of 
the complainant's cliain is relinquished, and also that some separate 
advantage is attained; but this is of no conséquence, inasmuch as 
the Dodge invention, as covered by each and eveiy of the daims of 
the patent in suit, has, nevertheless, been wrongfully appropriated. 
Decree for complainant. 



BUOK V. TIMOMY. 

(Circuit Court, S. D. New York. February 6, 1897.) 

1, Patents— Agreement to Asbion. 

An agreement to assign future patents, in considération of the assignée'» 
paying the expenses of taijing them eut, is broken by his refusai to pay for 
and take out in his own name, as assignée, a particular patent, when so re- 
quested by the inventor; and a subséquent assignment to another conveys a 
perfect title. 
3. Same — Vauditt and Construction— Briok-Mold ISandins Machines. 

The Buck patent, No. 499,206, for improvements in brick-mold sanding ma- 
chines, was not anticipated by a prior patent to the same inventor, aad is for 
a new, valuable, and patentable combination, whereby, by means of a jielding 
mold-feeding rack, the molds are fed automatically to the revolving drum. 
3. Same— Invention. 

There is no invention in providing an iron plate with elongated boit holes 
where the parts must be moved slightly to effect a proper adjustment. 

This was a suit in equity by Frances C. Buck against Frank Tim- 
omy for alleged infringement of a patent for an improvement in 
brick-mold sanding machines. 

George A. Mosher, for complainant. 

Walter E. Ward, for défendant. 

COXE, District Judge. This is an equity suit for the infringe- 
ment of letters patent, No. 499,206, granted June 13, 1893, to James 
A. Buck, assignor to the complainant, for improvements in brick- 
mold sanding machines. The object of thèse machines is to sand 
the molds prior to their introduction into the brick machine, so as 
to prevent the adhérence of clay to the molds. This is accomplished 
by a hollow drum having openings over which the molds are placed. 
When the drum is rotated, the sand which it contains faîls into 
the molds as they descend and out of them as they rise again, thus 
sanding every part. Machines of this gênerai character had pre- 
viously been used, and several patents therefor had been granted 
to this inventor. The improvement of the présent patent has rela- 
tion to the mechanism by which the molds are fed automatically 
to the drum. At first this work was doue by hand. Afterwards 
it was done, imperfectly, by machinery. It was never done in a 
satisfactory manner prior to the iwesent invention. In practice, the 
molds, after being used for a time, became sticky from the adhésion 
of the plastic clay. This often prevented them from moving into 
place. In the old machines they would adhère to the rack, be- 
come wedged between the stop on the drum and the pulleys, and 
thus would clog and break the machine and seriously delay the 
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opération of brickmaking. The invention obviâtes ail thèse difflcul- 
ties by providing a safe and reliable feed. The new and really 
valuable features of the patent are the yielding mold-feeding rack, 
pivoted at its lower end upon a flxed support, and bearings for the 
pulley shaft secured to and movable with the feed rack. By this 
means the shaft carrying the pulleys recèdes with the rack, and 
the piilleys are enabled to continue their feeding action in circum- 
stances which would block the prior machines. 

The patent contains two claims, both of which are involved. They 
are as f ollows : 

"(1) In a brick-mold sanding machine, the combiiiation with a rotary mold-carry- 
ing cylinder; mold-engaging stops secured to such cylinder; of a yielding mold- 
feeding rack pivoted at ita lower end upon a fixed support; a mold-supporting 
,belt; a belt-supporting pulley and shaft; and bearings for the shaft secured to 
and movable with such rack, substantially as described. 

"(2) In a brick-mold sanding machine, the combination with a rotary mold-car- 
rying cylinder of an adjustable mold-engaging stop, substantially as described." 

The défenses are defect of title, anticipation, lack of novelty and 
noninfringement. 

The complainant bas a valid title. It is assailed for the reason 
that by a contract made March 6, 1889, the inventor agreed to as- 
sign to A. H. Newton & Bros, ail patents (or a joint interest therein) 
thereafter to be secured by him. It is said that the title is in the 
Newtons and not in the complainant. The court camnot accept 
this view. As a considération for the proposed assignment the 
Newtons promised to pay ail expenses of obtaining future patents. 
Before the assignment to the complainant, Buck demanded of A. H. 
Newton that he pay the expenses of taking ont the patent, and re- 
quested him to take it out in his (Newton's) name as assignée. New- 
ton refused to pay the expenses and declined to hâve anything to do 
with the patent. Buck then assigned the patent to the complain- 
ant and it was issued as before stated. Newton's action in refus- 
ing to perfonn his part of the agreement was, of course, the end of 
any prêteuse of ownership. Kittle v. Frost, 9 Blatchf. 214, 225, 
14 Fed. Cas. 694. It seems too plain for discussion that when a 
party has agreed to pay a certain piice for a patent, if he does not 
pay the priée he does not get the patent. When Buck offered to 
assign to Newton upon the agreed terms and Newton positively de- 
clined to pay, the transaction ended. Buclt did not for this reason 
lose his right to the invention. After he offered the patent to New- 
ton and Newton refused to receive it, he had a right to take it in his 
own name or assign it as his option; his duty towards Newton was 
discharged. He was not under the slightest obligation to renew the 
oiïer which had thus been almost contemptuously declined. 

The flrst claim contains six éléments but those which make the 
combination new and valuable are the yielding mold-feeding rack 
pivoted at its lower end upon a fixed support, and the belt-supporting 
pulley and shaft and bearings for the shaft secured to and movable 
with such rack. Thèse features were entirely new with Buck; no 
prior structure shows a yielding rack and feeding pulley. The ad- 
vantages of this construction are obvious, and are illustrated by the 
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fact that after the machine of the patent came into use it sup- 
planted the old methods and occupies the market, substantially, 
itlone. ïhe gênerai appearance and opération of the new and old 
machines axe ^o similar that unless care is taken the clearly meri- 
torious features of the présent invention may be lost sight of . There 
can be no doubt that this addition to the art was a valuable one. 
So far as feeding the molds to the drum is concerned, the machine 
is entirely automatic and is a periectly working device. Prior to 
1882 brick molds were sanded by hand. Buck was the first to make 
a machine for doing this work.' He is the father of this art. The 
record ehows five patents granted to him for the machines and im- 
provements thereon. 

The principal attack upon the patent at bar is based upon Buck's 
prior patent of July 1, 1884, which, it is argued, is a complète antici- 
pation. So far as this complainant is concerned, the défendant 
is at liberty to use the 1884 patent. It was to remedy the defects 
of that patent that the présent invention was made. In the prior 
machine there was, practically, no movement of the raok and puUeys 
to and from the drum. The pulley shaft was mounted upon stand- 
ards bolted to the main frame. The standards could not move a 
hair's breadth. The shaft could move a small fraction of an inch 
by reason of the fact that the holes in the standards were made 
slightly larger than the diameter of the shaft, but this only took 
place when the set screws were not used which were designed to 
hold the shaft tightly in the bearings. For ail practical purposes 
the shaft was immovable. The feed rack was fulcrumed upon the 
same shaft. It is tnie that the slight vibration of the rack in the 
prior machine was sufQcient for ordinary emergencies, but when a 
mold caught, something had to give way. The rack would yield to 
the limited extent referred to, and when that jwint was reached it 
was rigid as if bolted to the frame. Ail of the difficuities incident 
to this construction were obviated by the ingénions expédient of 
making the rack and the entire feeding apparatus movable back and 
forth in such manner that they will operate to feed the molds as 
perfectly "when the stops force a mold against the wheel" sis when 
the molds drop into place in the normal manner. To do this re- 
quired invention, The defendant's machine is clearly an infringe- 
ment of this claim. The only différence pointed out is that in the 
patented machine the spring is extended and in defendant's machine 
it is compressed. This diiïerence is wholly immaterial. The com- 
plainant is not restricted to any particular form of spring. 

For the reasons stated at the argument a decree upon the second 
claim cannot be sustained. In order to find infringement the court 
must hold that it involves invention to provide an iron plate with 
elongated boit holes. It is one of the obvions expédients of the 
mechanic to place such holes in parts which must be moved slightly 
in order to adjust them properly. It is not possible to uphold the 
claim if construed to cover the defendant's construction. 

It follows that the complainant is entitled to a decree for an in- 
junction and an accouuting based upon the flrst claim of the patent. 
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FAIRBANKS WOOD RIM 00. v. MOORE. 

(Circuit Court, N. D. New York. February 12, 1897.) 

). P.4TENTS— Invention— BicTCLE Rths. 

Tlie substitution, for a bicycle rim made of a single pièce of métal, of a rim 
composed of a séries of plies of wood of varying course or direction of grain, 
cemented togetlier, each section breaking joints witii each of the other sections, 
and the whole forming a compact, durable, symmetrical, and highly efficient 
structure, inyolves the use of inventive faculty. 
3. Same. 

The Fairbanks and Berlo patent, No. 496,971, for improvements in bicycle 
rims, discloses patentable invention. 

ïhis was a suit in equity by the Fairbanks Wood Eim Company 
against Edward S. Moore for alleged infringement of a patent re- 
lating to bicycle rims. 

The patent in controversy. No. 496,971, was granted to Fairbanks and Berlo, 
May 9, 1893, for improvements in rims for bicycle wheels. The invention consists 
in providing a wood rim for bicycle wheels in place of the métal rims theretofore 
used. ïhe rim of the patent is composed of a séries of plies of wood of varying 
course or direction of grain, bent into circular form, and cemented together, each 
section breaking joint with each of the other sections. A bicycle wheel con- 
.structed with this laminated rim is said to be lighter, stiiïer, more durable and 
more buoyant than the rims of the prior art. The claim is as follows: "A rim for 
bicycle wheels comprising in its construction a séries of sections or plies of wood 
of varying course or direction of grain, cemented together, the ends of each section 
bi>eaking Joints with the ends of adjacent sections, and the inner surface, f, being 
of convex form, and the outer surface, g, of concave form, as set forth." 

Edward S. Beach, Nathaniel L. Prothingliam, and Emmett J. 
Bail, for complainant. 
William 0. Campbell, for défendant. 

COXE, District Judge. There is but one question to décide, — the 
question of invention. The court is convinced that the introduction in- 
to the art of the marked, and, at the présent day, universally recog- 
nized, improvement of the patent, required an exercise of the in- 
ventive faculties. It was not the mère substitution of wood for 
iron. It was the substitution for a rim made of a single pièce of 
métal of a laminated rim made of a séries of sections so constructed 
as to form a compact, durable, symmetrical and highly eificient 
structure. After the idea that wood could be used instead of métal 
was conceived, the real work of invention began. How could wood 
be utilized? How could a rim be made that would not crack and 
warp without being so cumbersome as to be useless? Even after 
a. practical rim had been constructed, the bicycle community was 
still incredulous as to the use of wood. It was only after its su- 
periority to metallic rims had been fully demonstrated that it was 
accepted by the trade. Fairbanks and Berlo were the first to make 
a wooden bicycle rim. There was nothing in the prior art to show 
them how to do this and very little in analogous arts to assist 
them. Carriage wheels with the ordinary compression spokes, and 
reinforced with iron tires, had been made with laminated fellies, 
but there is no prêteuse that the break joint and varying grain 
features of the patent are to be found in any of thèse structures 
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wliich are not adapted for use in a wlieel provided witli suspension 
spokes and pneumatic tires. 

Two signiflcant facts stand unchallenged : First, that the pat- 
entées were the flrst in an art which bas attracted a multitude of 
ingenious inventors^ to employ a wooden rim; and, second, that to- 
day thia rim is the only one used, ail others, in the construction of 
flrst-class machine^, having been driven from the market They 
certainly hâve done much to make the modem bicycle a perfect 
machine. 

It follows that the complainant is entitled to the usual decree. 



THbMASSON V. BUMPASS et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 182. 

PaTBSTB— INFBINOEMEXT— POULTRT CraTES. 

The Tliomasson patent, No. 444,561, for an improved poultry crate for ship- 
ping live poultry, construed, and held not infringed. 74 Fed. 243, affirmed. 

Appeal from the Circuit Court of the United States for the East 
em District of Virginia, 

This is a bill in equity, in usual form, by Robert G. ïhomasson, appellant, 
against Charles W. Bumpass and William McCandlish, appellees, praying au 
injunction and other relief for the infringement of appellant's patent, No. 444,561, 
dated January 13, 1891, for an improved poultry crate to be used in shipping 
live poultry. The défenses principally relied upon by the appellees are uonin- 
fringement and want of patentable invention. The court below (Judge Hughes), 
upon final hearing, held that the crate made by the appellees did not hâve the 
wicker bottom of the appellant's patent, and did not infringe. 74 Fed. 243. The 
conaplainant appealed. 

F. W. Sims and John G. May, for appellant 
B. B. Munford, for appellees. 

Before SIMONTON, Circuit Judge, and MOREIS and BRAWLEY, 
District Judges. 

MORRIS, District Judge. The appellant, in the speciflcation of 
his patent, statee that his invention consists in the novel construc- 
tion and combination of the parts of a poultry coop for shipping 
purposes, which, he states, combines strength and durability, and is 
easily and cheaply made. He gives a minute description of the dé- 
tails of the construction, nearly ail the éléments of which are ob- 
viously old, but he does not indicate what it is that he has invented 
or considers new, otherwise than by his two spécifie claims. In 
his testimony, in describing what it was that he invented, he does 
State that it was new, and resulted in a great saving of time 
and material, to adopt his method of weaving the splits in the 
wicker bottom, using broader and stouter splits, as contrasted «vith 
the old wicker bottoms, woven as a basket is, and also he claims, in his 
testimony, that it was new to put on the wire netting in the man- 
ner in which he did; but neither of thèse things is pointed ont in 
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Ms spécifications, nor in his claims. A patent grants no exclu- 
sive right except to wliat is distinctly covered by the claims. G-rant 
V. Walter, 148 U. S. 547, 13 Sup. Ct. 699; Western Electric Manuf'g 
Co. V. Ansonia Brass & Copper Co., 114 U. S. 447, 5 Sup. Ct. 941; 
Ashton Valve Co. v. Coale Muffler & Safetv-Valve Co., 3 C. C. A. 
98, 52 Fed. 318; McClain v. Ortmayer, 141 Ù. S. 419, 12 Sup. Ct. 76. 
The flrst claim of the patent is as follows : 

"(1) The chicken coop, or crate, comprising the bottom, having the side and end 
projecting portions formiug the normally upturued portions, or sides and ends, of 
the coop, connected together by the short tucked-in corner pièces or strips, and 
the iuner and outer opposite strips, or pièces, lapping and secured t» tlie top 
edge strips of the sides, and suitably reinforced thereat, substantially as and for 
the purpose set forth." 

It is obvions, from the proof and the exhibits, that the appellee 
does not infringe this claim. He uses a wicker bottom, wMch, 
perhaps, is woven and fastened together in a manner similar to 
that used by the appellant, but he does not use a bottom having 
the sides and ends upturued and connected together by strips se- 
cured to the top edge strips of the sides. He uses a flat wicker 
bottom, without sides or ends, and for the sides and ends of the coop 
bottom he uses boards nailed to the bottom, and made secure by 
long pièces of hoop iron nailed across the bottom, and tumed up 
and fastened on the sides. 

The second claim of the patent is as follows : 

"(2) The chicken coop, oonsisting of the bottom wickerwork portion, having 
side and end portions held together as described, and having upper and lower bot- 
tom reinfordng pièces or strips, also reinforcing metallic pièces or strips near 
their corner edges, the wire netting covered bows with their braces or stiiys, said 
bows being secured to the said bottom portion, the upright stays or braces secured 
to said bottom portion, and the end bows and the reinforcing meta! pièces secured 
to said upright stays and to said bottom portion, and to the central top brace 
of said bows and the central nndemeath strip or brace of said bottom portion, 
substantially as set forth.". 

If this claim is for the appellant's wicker bottom, with its sides 
and ends made as described in the first claim, in combination with 
the other parts of the chicken coop, it may, possibly, be sustain- 
able; but, as appellees do not use appellant's spécial wicker bot- 
tom with the sides and ends, they do not infringe the combination. 
If, however, it be contended that this claim covers any équivalent 
for appellant's wicker bottom, then, we think, it is manifestly in- 
valid. Discarding appellant's peculiar bottom, with its sides and 
ends, and substituting any well-known tray made of boards or tin 
or other material, there is nothing left that is patentable. It is a 
cage made by erecting on the tray a rectangular frame, made of four 
bent bows of wood, stayed by three wood crosspieces, strengthened 
by hoop iron where additional strength is needed, and the whole 
covered with wire netting. There is no novelty in any means used 
or i-esult obtained. Every élément is old in itself, and bas been 
used in coops and cages. 

It is testifled that appellant's coop, by reason of its rectangular 
shape, is more convenient for railroad transportation than the old 
dome-shaped chicken coop; but to adopt that form did not require 
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invention, and it is not suggested in the spécification as new. It 
is said that appellant's coop, bj reason of its being stayed by lioop 
iron or metallic pièces, better withstands transportation ; but that 
is mère improvement in manufacture. The only feature which is 
not obviously mère mechanical improvement in the construction 
of what was well known in making crates, coops, and cages is ap- 
pellant's method of weaving the wicker bottoms, and forming the 
sides and ends by bending up the bottom strips and securing them; 
and, as the appellees do not use this feature, there is no infringe- 
ment. The court below so held, and its decree is afSrmed. 



RBAD HOLLIDAY & SONS, Limited, v. SCHULZE-BERGB et al. 
(Circuit Court, S. D. New York. July 1, 1896.) 

L Patents— Chemical Compouxds— ïests of Idextity. 

In a patent (or a chemical product, where the tests of identity prescribed 
by the patent hâve been previously adjudged sufficient to identify the product, 
proof that défendant'» compound answers to thèse tests makes ont a prima 
facie case of infringement; and défendants must be held to infringe, unless 
they show that they used différent starting materials. 

2. Same— Equivalent Intihedients. 

The discoverer or inventer of a compound is protected against équivalent in- 
grédients known at the date of the patent. And if a new ingrédient is such 
as would hâve been known to or employed by the ordinary skilled practical 
chemist, or is such as would naturally hâve been developed in the growth of 
the art, and the substitution thereof involves no altération or new opération 
or resnlt, it is covered by the patent, provided the spécifications and claims are 
broad enongh. But if the development of the new ingrédient required the ex- 
ercise of inventive f aculty, and if its introduction causes some novelty in func- 
tion or resuit, it is not an équivalent. Matheson v. Campbell, 69 Fed. 597, 
distinguished. 

8. Same. 

A patent for a compound may cover a discovered, described, existing élément, 
at the date of the patent, though it had not yet been isolated as a chemical 
individual. 

4. Same— "Acin Magenta." 

The Holliday patent. No. 250,247, for a coloring compound, construed, and 
held infringed as to the first claim, which is for "the sulpho-conjugated com- 
pound of rosaniline," possessing the properties specifled, as a new article of 
manufacture. 

This was a suit in equity by Read Holliday & Sons, Limited, 
against Paul Schulze-Berge, Victor Koechl, and August Movius, 
for alleged infringement of a patent. 

Dickerson & Brown, for complainant. 
Goepel & Raegener, for défendants. 

TOWîfSEND, District Judge. The patent in suit, No. 250,247, 
as to which infringement is alleged, was granted November 29, 
1881, to John Holliday, and duly assigned to complainant. The 
claim in controversy is the flrst, which is as f oUows : "The sulpho- 
conjugated compound of rosaniline, possessing the properties spec- 
ifled, as a new article of manufacture." The patent was consid- 
ered by Judge Blatchford, on motion for a preliminary injunction, 
in Holliday v. Pickhardt, 12 Fed. 147, and on final hearing by Judge 
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Wallace, who sustained the validity of the patent after protracted 
litigation and thorough examination. 29 Fed. 853. In view of 
thèse facts, it is unnecessary to discuss the défense of invalidity, 
not set up in the answer, but claimed in the brief and argument of 
défendants' counsel. The new évidence introduced on this hear- 
ing does not affect the validity of the patent in suit. That it may 
limit the scope of the patent is immaterial, in view of the conclu- 
sions reached. The following statements hâve been agreed to by 
counsel : 

"It is agreed that the Holliday patent includes those homologues— as, for in- 
stance, Cis, C20. or G21 — which were known at the date of the Holliday patent. 
It is agreed that the body C22 is such homologue, and, if known at the date of the 
Holliday patent, would hâve been included therein. It is agreed that the Epting 
patent process is the process of Holliday applied to the rosaniline known as C22. 
without any change in said process or in the resuit." 

It was found by Judge Wallace on the former hearing that the 
claim in suit "is a valid daim for the real invention of Holliday"; 
that "it can be recognized aside from the description of the process 
for making it," and "the product can be identifled by the charac- 
teristics specified" in the patent. Défendants' body, so far as ap- 
pears from said characteristics, and by certain other tests used in 
the art, is an exact technical équivalent of the patented body. De- 
fendants' body is commercially known as "New Acid Magenta," 
and is sold as the équivalent of the complainant's acid magenta. 
Thèse facts show at least a prima facie case of infringement. 
Matheson v. Campbell, 69 Fed. 597, and cases cited. "It was not 
shown by the complainants that the défendants' coloring matter 
was made by the process described in the patent, nor was any évi- 
dence to the contrary produced by the défendants. The proofs 
show satisfactorily, however, that the défendants' coloring matter 
possesses the peculiar characteristics of the patented article, Suf- 
ûcient appears to establish the chemical identity of the défendants' 
coloring matter with the complainants' by the évidence of the ré- 
sulta produced by each in expérimental tests. As thèse résulta 
were new until Caro's process was employed, a suflSicient prima 
facie case is shown upon the question of infringement." Pick- 
hardt v. Packard, 22 Fed. 530, 532. 

Infringement is denied for the following reasons: First, défend- 
ants' body, called C22, was neither described nor isolated as a chem- 
ical indivldual until after the date of the patent in suit; second, 
certain tests, not specified in the patent, show différent résulta 
when applied to the two bodies. But Judge Wallace has found that 
thèse tests of this patent are sufBcient to identify the patented 
product. The application of thèse tests to the défendants' body is 
sufScient to show what the suprême court, in the Badische Case, 
4 Sup. et. 462, calls "the identity, in the sensé of the patent law, 
between them." The défendants must therefore be held to infringe, 
at least unless they can show that the bodies were produced from dif- 
férent starting materials. 

The first question is whether défendants' product is C22, or only 
a mère mixture. The alleged infringing product, commercially 
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known as "New Acid Magenta," is produced from triamido triortho 
tolyl carbinol, which is known as G22, or the fourth body of the 
foUowing séries of rosanilines, namely: "C19, para rosaniline; C20, 
methyl para rosaniline; Cai, dimethyl para rosaniline; and C22, 
trimethyl para rosaniline." Thèse bodies will hereafter be re- 
ferred to as Ci», C20, C21, and C22, respectively. The complainant 
claims that défendants' color is not C22, but is a mixture of probably 
C20, O21, and C22. I shall assume that it is C22. 

The next question is whether défendants' product, C22, is iden- 
tical with, or the équivalent of, the patented products, which in- 
clude Cl», C20, and C21. By the stipulation already referred to, 
it is agreed that it is a homologue of the patented products, and 
would hâve been included in the patent if known at the date there- 
of. The briefs of counsel are largely devoted to a discussion of 
the doctrine of unknown équivalents. Counsel for défendants con- 
tend that the claim for the patented product does not cover a body 
having substantially the same qualifies, but produced from a sub- 
sequently discovered starting material. Whatever questions may 
arise in other cases, there does not seem to be any difQculty in the 
application of the law to the facts of this case. That a patentée 
must clearly conceive and accurately state his invention or dis- 
covery, and that he cannot claim a monopoly of the whole art, 
nor by spéculation include unknown éléments within the limita- 
tions of his claim, is well settled. The primary or secondary char- 
acter of the patent détermines the scope of such claim, and the 
range of équivalents. The Incandescent Lamp Patent, 159 U. S. 
4G5, 16 Sup. et. 75; American Sulphite Pulp Co. v. Howland Falls 
Pulp Co., 70 Fed. 988; Edison Electric Light Co. v. Boston Incan- 
descent Lamp Co., 62 Fed. 397. In the case at bar, Holliday dis- 
covered a process of converting rosanilines into bodies capable of 
dyeing in an acid bath in admixture with other colors, and pat- 
ented the product. The défendants use the same process, and ob- 
tain the same product from a body belonging to the same class, — a 
homologue of complainant's bodies. If the doctrine of unknown 
équivalents is to be applied, the patentée cannot embrace this body 
among the rosanilines of his patent unless it was either so com- 
mercially known as to be included under said term, or so chemically 
known that no experiment was necessary to discover its equiv- 
alency. But the admissions of défendants' experts, Wolterecii, 
Homolka, Laubenheimer, and Chandler, shows that C22 was known 
and used before the date of the patent in suit. The French patent 
of Coupler, of 1866, and his published researches, give processes 
for producing it; and the C22 produced by foUowing the Coupler 
process was the same as that of défendants. Furthermore, a 
French patent, No. 71,114, granted to John Holliday in 1866, indi- 
cates that he was familiar with the properties and actions of this 
whole class of rosaniline colors. The utmost which défendants can 
claim, in view of this testimony, is that, while C22 was known, it 
had not been isolated as a chemical individual. It is admitted that 
the substitution of C22 for the other rosanilines does not in volve 
any altération or inventive skill. 
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Varions questions concerning the doctrine of unknown équiva- 
lents hâve been forcibly pressed upon the attention of this court 
in this case and in Matheson v. Campbell, supra. It seems to be 
the duty of the court to state its views on this subject. That the 
discoverer is protected against équivalent ingrédients knovt'n at 
the date of his patent is settled. Gill v. Wells, 22 Wall. 1; Amer- 
ican Sulphite Pulp Co. v. Howland Falls Pulp Go., supra; Edison 
Electric Light Co. v. Boston Incandescent Lamp Co., supra. Sub- 
ject to this rule, there is some conflict of authority as to whether 
the flrst discoverer is protected against subsequently known équiv- 
alents. Most of the earlier cases hold that he is not. The later 
cases hold otherwise, or state the rule with qualifications. In 
Walk. Pat. (3d Ed.) § 354, the author has collected the cases, and 
states the rule as follows: 

"Whether a device, in order to be équivalent of another, must hâve been known 
at the time of the invention of the machine which contains the latter, is a ques- 
tion -which was elaborately investigated and discussed in sections 354 to 358 
of the former éditions of this book, because it then appeared to be not only very 
important, but also unsettled. But the weight of reason was always much on the 
side of the négative of that question, and the weight of authority has now ac- 
eumulated so preponderatingly upon the same side that the question may now be 
held to be settled in the négative. It is therefore safe to deflne an équivalent as a 
thing which performs the same function, and performs that function in sub- 
stantially the same manner, as the thing of which it is alleged to be an équivalent." 

The apparent conflict in the décisions arises from the distinction 
between the application of the doctrine of équivalents to primary 
and to secondary invention, and from the différence between the 
old and thé new rules as to what constitutes invention. In the 
light of the later décisions on this subject, I think the law must 
be that where the new ingrédient is such as would hâve been 
known to or employed by the ordinary skilled practical chemist, 
or is such as would naturally hâve been developed in the growth 
of the art, and the substitution thereof involves no altération or 
new opération or resuit, it is covered by the patent, provided the 
spécifications and claims are suflficiently broad to include it. If, 
on the other hand, the development of the new ingrédient required 
the exercise of the créative or inventive faculty, and certainly if its 
introduction causes some novelty in function or resuit, it would 
not be an équivalent. The conclusions reaclied by Judge Eobinson 
support thèse views. Rob. Pat. p. 351, § 257, note. In the case 
at bar the défendants' body is a mère substitute. C22 is the next 
succeeding homologue of Ci», C20, C21. It existed in the arts; was 
referred to in the literature; the patented process of Coupier was 
capable of producing it. The défense is supported solely by the 
fact that the description of the body, with ail its properties, and 
the process of preparing it in a chemically pure state, was not 
known until the year succeeding the grant of the patent in suit. 
The défendants hâve discovered nothing. They hâve taken the 
C22, existing prior to the patent, but first isolated and described by 
Eosonstiel and Gerber in 1882, subjected it to the process described 
in the patent, and obtained the patented product. Whatever may 
be the scope of the doctrine of unknown équivalents, it should hâve 
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no application to this case. Counsel for défendants lay stress upon 
certain statements in the opinion of tliis court in Mathieson v. Camp- 
bell, as supporting this claim. But there the facts were very dif- 
férent. The patent contained a gênerai formula, covering at least 
a hnndred différent bodies. It was shown that very many of thèse 
bodies would not produce the patented product. The patent also 
contained a spécial description of the newly-discovered process to 
obtain the patented product. Counsel for complainant, having 
sought to expand the claim so as to appropriate the bodies of the 
gênerai formula, the court held that could not be done, and that the 
patent must be limited to the bodies of the spécial process. Hère the 
body G", if known, would be properly included in the claim. It does 
not appear that, at the date of the patent, experiment or discovery 
was necessary in order to détermine its reactions. In the Matheson 
Case the questions were whether the whole patent was invalid by rea- 
son of the uncertain gênerai formula, and whether the claim was 
limited to the spécial example. Hère the question involved is wheth- 
er a patentée may protect, or an infringer appropriate, a discovered, 
described, existing élément, not isolated at the date of the patent. 
Let a decree be entered for an injunction and an accounting. 



BRAMBLB et al. t. OULMER et al. 

(CSrcnit Oourt of Appeals, Fourth Circuit February 2, 1897.) 

No. 186. 

t. PiLOTS— OWNERS AND ChAHTEREHS— ReSPONSIBILITT FOR NEGLIGENCE, ETC. 

A pilot Is SO far the agent of the vessel that whoerer is responsible for hep 
navigation is responsible for hls acts or omissions in the Une of his duty; 
and unless there is some express contract, or some facts warranting Implica- 
tions or understandings contrary to uniform usage, the pilot must be consid- 
ered the servant of the owner. 
t. Bhipping — Charters— Démise op Vessel. 

When, by a charter, the shipowner undertakes to act as a carrier of goods, 
and appoints the master and crew, the responsibility for her safe navigation 
resta on him; but when the ship is completely transferred for a period of time, 
and the owner bas nothing to do with the appointment of ofiBcers and crew, 
then the eharterer becomea responsible for her navigation. 
t. Bame— Ftjrnishins Pilot. 

When the charterers are to pay a lump sum to the ownera, and defray port 
and pilotage charges, and the owners sélect and pay the master and crew, the 
mère fact that the charterers, at a port where no compulsory pilotage lawe are 
in force, furnish a pilot, whose services are accepted by the master, does not 
make them responsible for the loss of the vessel through his incompétence or 
négligence. 

Appeal from the District Oourt of the United States for the Dis- 
trict of Maryland. 

This was a libel in personam by Barzillia Bramble and Henry W. 
Elliott, owners of the schooner William Farren, and Calvin A. Mur- 
phy, her master, against James W. Culmer and Thomas B. Schall, to 
recover for the loss of said schooner, while under charter to the dé- 
fendants. The district court dismissed the libel on the merits, and 
the libelants hâve appealed. 
78 F.-^2 
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Beverly W. Mister, for appellaiits. 
Robert H. Smith, for appelleea. 

Before GOFF and SIMONTO]^, Circuit Judges, and BRAWLET, 
District Judge. 

BRAWLEY, District Judge. The primary and fundamental ques- 
tion in this case upon which the décision turns is whether, iinder the 
agreement between the parties, there was a démise of the ship, or 
whether it was a contract of affreightment. If the owners parted 
with the whole possession and control of the ship, and gave to the 
charterers power and right to do what they pleased with regard to 
the captain and crew and the management of the ship, such charter- 
ers would become pro hac vice the owners, and would be responsible 
for its navigation and ail the incidents flowing from that relation. 
If, on the other hand, the agreement between the parties was nothing 
more than a contract whereby the owners agreed for a fixed sum to 
send their ship for a cargo to be obtained at such points as the chart- 
erers might direct for transportation to its port of destination, and 
did nothing more to divest themselves of its ownership and control, 
then the responsibility for its proper navigation rests upon them, 
and they cannot hold the charterers to account. 

The proper détermination of the précise relations of the parties is 
net free from difBculty, owing to the informai nature of the agree- 
ment, there being no written charter party. The contract was in- 
deiinite and verbal, and, so far as we can gather from the testimony, 
the facts were substantially thèse: The owners of the William Far- 
ren, a small schooner, habitually employed in and about the Chesa- 
peaiie Bay, some time in the spring of 1894, applied to one Schall, in 
Baltimore, for a charter. Schall was engaged in the shipping of pine- 
apples on joint account with one Culmer, who lived on Eleuthera 
Island, one of the Bahamas, and was in the habit of sending ont a 
number of vessels every spring, and onoe before had chartered the 
Farren for that purpose. Very little was said as to the terms of the 
charter, but it was understood that the owners were to receive the 
amount usually paid for schooners of like tonnage, and there is no dis- 
pute as to what that was. The owners were told to get ready, and 
after employing as mate one Fehring, who was somewhat familiar 
with the West Indies, though he had never before been in the waters 
where occurred the incidents hereafter related, the master reported 
to Schall, and, receiving from him a letter to Culmer, set sail, arriv- 
ing without accident or incident at Tarpum Bay, in Eleuthera Island, 
where he delivered to Culmer the letter intrusted to him. It ap- 
pears further from the testimony of Murphy, the master, that out of 
the gross sum to be paid by the charterers, the owners were to re- 
ceive 40 per cent., and that the master was to receive 60 per cent., 
and "pay the expenses of the hands, wages, and grub bill." It fur- 
ther appears, though there is no testimony showing any positive 
agreement on the point at the time that the charter was made, that 
it was understood that ail pilot and port charges incurred in the 
Bahamas were to be paid by the charterers. After reporting to Cul- 
mer, the master was informed that he was to get his cargo of pineap- 
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pies at Great Harbor, on Long Island, about 180 miles distant, and, 
taking aboard a pilot, set sail for that point, and while on the way, 
while off Conception Island, was run upon a reef, and the schooner 
became a total loss. It is for the loss of the vessel, caused, as alleged, 
by the incompetency of the pilot, that the libel is liled by the owners 
against Sehall and Culmer, the charterers, the allégation being that 
the pilot was their agent; that "the reef was plainly indicated on 
charts for that part of the Atlantic Océan" ; and that loss of the ves- 
sel was solely due to the incompetency, unfitness, and ignorance of 
the pilot fnrnished by the charterers. 

There are no licensed pilots at Tarpum Bay or in the waters there- 
about, and no laws of compulsory pilotage, and the testimony re- 
lating to the taking of the pilot is brief. Murphy, the master, 
relates that, on the night after his arrivai at Tarpum Bay, he was 
at Culmer's house, and, after some desultory conversation with 
him, he called out to a man he did not see in the dark, saying: 
"Peter, I want you to take the Farren to Great Harbor. You will 
sail Saturday morning." Culmer relates that Murphy asked "if 
I intended sending a pilot with him," and that he told him he 
would send Peter Allen, and it appears that he was to pay Peter 
Allen for this service. Peter Allen was a colored man, about 54 
years of âge, living on Eleuthera Island, who seems to hâve been 
engaged sometimes as a seaman in command of small vessels, some- 
times as a pilot, and sometimes in cultivating pineapples on shares 
for Culmer and others. He was not a licensed pilot. He could 
read a little, but could not write. A great deal of testimony was 
offered to show his competency as a pilot, and it suflSciently estab- 
lished the fact that he had acted successfuUy as a pilot in conduct- 
ing vessels safely through the waters where this untimely mishap 
befell. The testimony further shows that no great skill was needed 
at the point where the vessel went on the reef, and that any capable 
navigator could hâve sailed her safely there, spécial skill and local 
knowledge being required only at and about the entrance to the 
harbors. In the view we take of this case, it is not necessary that 
we should détermine critically the competency of Peter Allen as a 
pilot. We are satisfled that he was believed to be compétent; that 
he had frequently been employed in such undertakings, and that 
he was one of the most compétent men available for such service 
in those islands; that Culmer had frequently intrusted him with 
the management of his own vessels ; and that his previous success 
left him no room to doubt that he had the skill and knowledge 
required to pilot the vessel safely from Tarpum Bay to Great Har- 
bor. 

Nor is it necessary to consider in détail the circumstances at- 
tending the wrecking of the vessel. Whether it was solely due to 
the carelessness and ignorance of the pilot, which the prépondér- 
ance of évidence tends to establish, or whether the master and 
mate contributed to bring it about by their refusai to keep the 
vessel on the course given to them by the pilot, as his unsupported 
testimony déclares to hâve been the case, is not material to the 
détermination of the main question, which is this: Was it the 



500 78 FEDERAL REPORTER. 

duty of tte owners or of the cliarterers to navigate the vessel? 
If it was the duty of the owners, the taking of the pilot "was op- 
tional with them, and there being no law of compulsory pilotage 
in those waters, and the employment of the pilot being their vol- 
untary act, and subsidiary and subseryient to their use, they could 
not relieve themselves of responsibility by turning over the entire 
control of the vessel to him; and, by'so much as he was ignorant 
and unacquainted with charts and the higher arts of navigation, 
to that degree did an increased duty of vigilance and care devolve 
upon the master and mate, who were in possession of charts, v^hich, 
as their libel states, plainly indicated the reef upon which the ves- 
sel was wrecked. In any view of the case, the pilot would be con- 
sidered as so far the agent of the vessel that whoever is respon- 
sible for its navigation would be responsible for his acts or omis- 
sions in the line of that duty; and, unless there is some express 
contract or some proof of facts which warrant implications or 
understandings at variance with uniform usage, the pilot must be 
held to be the servant of the owners. 

It is the gênerai and unvarying incident of ail charter parties 
that the owners of vessels are charged with the duty of navigating 
them, and parties must, in reason, be understood to contract with 
référence to such obligation, unless it is excluded by spécial con- 
tract or necessary implication. It is not contended hère that there 
was any express contract at the time the vessel was chartered in 
which the charterers undertook to navigate the vessel. The mas- 
ter, mate, and crew were selected by the owners, and paid by them. 
The charterers undertook to pay a lump sum for the voyage, which 
sum was divided between the owners and the crew in the propor- 
tion before stated. This was but an ordinary contract of affreight- 
ment, and, if the schooner had been lost on the way out to Tarpum 
Bay, there could hâve been no prêteuse that the charterers were 
liable. Did anything occur at Tarpum Bay to alter the original 
contract? If so, by whom was it doue, and by whose authority? 
The owners were not there. It is not necessary to consider that 
class of cases where thé master, away from the home port, has 
authority to make contracta binding the ship, as they hâve no 
relevancy. The reporting to Culmer at that place, and the send- 
ing of the vessel to Great Harbor for her cargo, was in accordance 
with the original agreement; and the taking of a pilot was inci- 
dent and subservient to the purpose of the voyage, and did not 
change the relation of the parties; nor is the fact that the pilot 
was to be paid by the charterers inconsistent with the original 
agreement, for there was an understandlng from the beginning that 
ail pilotage and port charges were to be paid by them. The serv- 
ices of the pilot were for the benefit of the owners, to enable them 
to make the voyage by which they were to earn the charter money. 
They could hâve taken him or not, as they chose. In taking him, 
he became their servant. It is their misfortune that he proved in- 
compétent. There was nothing in the act of taking the pilot which 
so far changed the relation of parties as to couvert a contract of 
alïreightment into a démise or letting of the ship. A short review 
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of the cases will make plain the distinction between thèse two 
classes of contracts. 

When a shipowner agrées to carry goods by water, or to furnish 
a ship for the purpose of carrying goods in return for a sum of 
mouey to be paid to him, such contract is called a "contract of 
affreightment." The charterer thereby acquires the right to the 
temporary use of the vessel for the carriage of his goods, but the 
control and possession of the vessel remain in the owner, through 
the master and crew, who continue to be his servants. When a 
ship is let to another for a period of time, and the owner during 
that time has nothing whatever to do with the appointment of her 
offlcers and crew, or with the working or management of her, that 
is called a "démise" or "letting" of the ship. Scrutton, Charter 
Parties, pp. 1, 3; Oarv. Carr. by Sea, p. 118 et seq. 

Lord Esher, in Baumvoll v. Œlchrest (decided in 1891) [1892] 1 Q. 
B. 258, thus discusses the question: 

"When is the captain the owner'g captain? He is the owner's captain if the 
owner appoints hirri, and exercises authority over him, or has a right as between 
themselves to exercise that authority over him which an owner has ordinarily to 
exercise over his captain. * * * It seems to me, after listening to ail the cases 
that hâve been cited, f rom the time of Lord Ellenborough downward, that through 
ail the cases it has been assumed that the question dépends, where other things 
are not in the way, upon this: Whether the owner has by charter, where there is a 
charter, parted with the whole possession and control of the ship, and to this 
extent, that he has given to the charterer a power and right independent of him, 
and without référence to him, to do what he pleases with regard to the captain, 
the crew, and the management and employment of the ship. That has been called 
a 'letting' or 'démise' of the ship. The right expression is that it is a parting 
with the whole possession and control of the ship, and in such case the captain 
Is not the captain of the owner." 

In this case, afQrmed by the house of lords ([1893] 1 App. Cas. 8), the 
owners of the ship chartered her for four months to the charterers. 
who concurrently agreed to purchase her on certain terms at tho 
expiration of the charter party. The charterers appointed and 
paid the wages of the captain and crew. The action was for dam- 
ages for the loss of cotton upon bills of lading signed by the cap- 
tain, caused by the alleged unseaworthiness of the ship. It was 
held that the captain was not the captain of the owners, and that 
they were therefore not responsible, having parted, under the 
terms of the charter party, with the possession and control of the 
vessel. 

In Master of Trinity House v. Clark, 4 Maule & S. 288, when the 
vessel was chartered to the government for transport purposes at 
a certain rate per registered tonnage for each calendar month 
during the service, although the master and crew were paid by 
the owners, it was held by Lord Ellenborough that such possession 
by the owners was consistent with the entire ownership and pos- 
session of the vessel on the part of the crown, to enable it fully 
and bénéficiai ly to enjoy the same, the services of those best qual- 
ifled to naAigate it under the direction of the crown being hired 
together with the vessel itself. Stress was laid upon the object 
to be served, and upon the terms of the charter party, which were 
held to be proper words of lease. It was therefore decided that 
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tlie effect of the charter party was to trausfer possession of the 
vessel to the crown during the teriii of service, and that the owners 
were not liable for certain light dues. This case, decided in 1815, 
has been so much distinguished and doubted since that it cannot 
be considered of much authority. 

Meiklereid v. West, 1 Q. B. Div. 428, was held to be clearly a 
démise of the ship. In that case the ship was to be under the 
direction of the charterers to be employed within certain limit.s 
as ordered by them, for three or more calendar months, at their 
option; the charterers to pay for coals and ail wages and expenses 
of the crew, and to deliver up the ship to the owners at the ter- 
mination of the charter in as good order and condition as when de- 
livered. 

Thèse are the leading English cases on the démise or hiring of 
ships. 

In U. S. V. Shea, 152 U. S. 178, 14 Sup. Ct. 519, the owners of 
the steamer Bowen agreed with the deputy quarter master gên- 
erai of the United States to furnish a vessel for a specilied service 
in the harbor of New York, to provide an engineer and âreman, 
the remainder of the crew to be supplied by the United States. 
which also was to furnish fuel. The government was to pay $GT 
per diem for the use of the vessel, and the same was to be under 
its control and management. The Bowen, while so employed, yva» 
injured in a collision in New York harbor, and the claim was for 
reimbursement of expenses incurred. It was held that the con- 
tract was one of hiring, and not for service, and that the govern- 
ment, during its possession of the vessel, was a spécial owner. The 
court cites Eeed v. U. S., 11 Wall. 591, where Justice Clifford uses 
this language: 

"But where the gênerai owner retains the possession, command, and navigation 
of the ship, and contracta for a specified voyage, as, per example, to carry a cargo 
from one port to another, the arrangement, in contemplation of law, is a mère af- 
freightment, sounding in contract, and not a démise of the vessel, and the char- 
terer or freighter is not clothed with the character or légal responsibility of owu- 
ership." 

And in Leary v. U. S., 14 Wall. 607, Justice Pield, speaking for 
the court, says: 

"Ail the cases agrée that the entire command and possession of the vessel, and 
conséquent control over its navigation, must be surrendered to the charterer be- 
fore he can be held as spécial owner for the voyage or other service mentioned. 
The rétention by the gênerai owner of such command, possession, and control is 
incompatible with the existence at the same time of such spécial ownership in the 
charterer." 

The older cases of Hooe v. Groverman, 1 Cranch, 214, and Marcar- 
dier v. Insurance Co., 8 Cranch, 39, are to the same effect. 

In Iron Co. v. Huntley, 2 C. P. Div. 464, a steamer was let to 
the sole use of the charterers, and for their benefit, for the space 
of six months, with option to take her longer. Freight for the hire 
of steamer was to be £410 per month. The charterers were to hâve 
the whole reach of the vessel, and were to pay for coals, port char- 
ges, pilotage, and extra labor, but the owner was to pay the crew, 
and find ail ships' stores and other necessaries. In the course of 
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a voyage under this charter, the vessel was wrecked, owing to 
négligence of the master and crew ; and the question was whether 
the owner was liable to the charterer for that négligence. It was 
held that he was, because, so far as concerned the navigation of 
the vessel, the owner had control for the purpose of carrjùug ont 
fais contract; that though the charterers might direct where the 
the vessel was to go, and with what she was to be laden, the own- 
er remained in ail respects accountable for the manner in which she 
might be navigated. 

In Penton v. Packet Co., 8 Adol. & E. 835, the steamer was char- 
tered to one Dails for six months, at the rate of £20 per week, he 
to pay ail disbursements, including pilotages, seamen's and cap- 
tain's wages. For damages caused by a collision owing to the 
improper navigation of the vessel, it Avas held that the owners 
were responsible, they having the appointment and power of dis- 
missal of the officers and crew, the possession and care of the ves- 
sel being thus left in their hands. 

The resuit of aJl the cases seems to be this: Wherever the ship- 
owner undertakes to act as carrier of goods, and appoints the 
master and crew, the responsibility for her safe navigation rests 
upon him; but wherever the ship is completely transferred to the 
hirer for a period of time, and the shipoM'ner has nothing whatever 
to do with the appointment of her officers and crew, then the char- 
terer becomes responsible for her navigation. No case has been 
cited, and our researches hâve not disclosed any, where the mère 
appointment of a pilot has been held to operate so as to change 
légal ownership and responsibility. The pilot is considered as the 
servant or agent of the owner. The fact that he was selected and 
paid by the charterers cannot alter his relations to the ship. 

Says the court in Bussy v. Donaldson, 4 Dali. 207: 

"The mère right of choice, indeed, is one, but not the only, reason why the law 
in gênerai makes the master liable for the acts of her servants; and, in many cases 
where the responsibility is allowed to exist, the servant may not, in fact, be the 
choice of the master." 

Wherever the law of compulsory pilotage prevails, the master, 
in point of fact, does not choose his pilot; but that is never held 
in this country, at least, to absolve the vessel from responsibility 
for injury caused by the négligence of the pilot. It is différent 
in England within certain districts, by reason of the statute of 
17 & 18 Vict. 

We do not flnd in Homer Ramsdell Transp. Co. v. Compagnie 
Générale Transatlantique, 63 Fed. 847 (a case much cited by the 
appellent), anything not in consonance with the views upon which 
our décision rests. The injury complained of in that case being 
to a pier, a part of the land, and it not being a marine tort, the 
question involved was the liability at common law. The maritime 
law as to the responsibility of the vessel, and as to the position 
and powers of the master, is not derived from the common law. 
It is founded upon usages and practices so remote that their origin 
cannot be traced. This places the liability for ail injuries donc, 
not primarily upon the owner, but upon the vessel itself. AU that 
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was actnally decîded in Ramsdell's Case was that the slîipowner 
was not liable at common law for damages to a pier caused by tlie 
négligence of a pilot compulsorily employed. Ralli v. Troop, 157 
U. S. 386, 15 Sup. et. 657. 

Nor are we moved to a change in our views by the considération 
of those cases cited by the appellants' counsel which hold that the 
navigation of the ship is under the exclusive control of the pilot. 
Whatever may be the rule in those jurisdictions wherein compul- 
sory pilotage is in force, and where there is a body of intelligent, 
trained, and experienced pilots licensed by law, we are of the 
opinion thàt in this case, and with the pilot selected under the 
circumstances hère disclosed, there was nothing to absolve the 
master from responsibility for the safe navigation of his vessel, 
and that he had the right and duty to displace him if any manifest 
incapacity was disclosed. The China, 7 Wall. 67; The Oregon, 158 
U. S. 194, 15 Sup. et. 804 

This whole subject had thorough examination by Mr. Justice 
Grier in Smith v. The Créole, 2 Wall. Jr. 485, Ped. Cas. No. 13,033, 
who there states the law: 

"The vessel, when nnder the control of a pilot, is in the légal possession of the 
owners. The pilot is their servant, acting in their employ, and receiving wages 
for services rendered to them. The fact that he was selected for them by persons 
more capable of judging of his qualifications cannot alter th« relation which he 
bearg to the owners. He is still their servant." 

The decree of the district court is aÊQrmed. 



SPBDDEN et al. v. KOENIG et al. 
(Circuit Court ot Appeals, Fourth Circuit February 2, 1897.) 
No. 180. 

Shipping — Supplies— LiABiLiîT or Part Owners. 

In the home port, where ail the owners réside, the managing owner, thongh 
registered as such at the customhouse, cannot, merely by virtue of that rela- 
tion, order supplies, and bind his co-owners to a persoual liability therefor; 
nor do they become liable merely because the creditor, on his books, charge» 
the supplies against the vessel "and owners." 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel in admiralty by Robert M. Spedden and Harvey 
E. Bireh, trading as Spedden & Birch, in personam, against George 
Koenig and Nicholas R. Ford, part owners of the steam tug May 
Russell, to recover for supplies fumished for her use. The cirouit 
court dismissed the libel, and the libelants hâve appealed. 

Robert H. Smith, for appellants. 
Beverly W. Mister, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLET, 
District Judge. 

BRAWLEY, District Judge. The libelants, who were engaged 
in the business of machinists and ateamship supplies in the city of 
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Baltimore for some years prier to ttie date of the filing of this 
libel, furnished supplies to one Phillips, who built, owned, and man- 
aged geveral tugs, among them the May Eussell, which was com- 
pleted about August 1, 1893; and one-half interest in tliis tug 
was then sold to one Koenig, in pursuance of an agreement made 
with Phillips, that he would buy a half interest in one of the tngs 
which were then building. About the same time, one Ford loaned 
Phillips some money, taking a bill of sale of one-fourth of said 
tug as security. Phillips afterwards repaid Ford a part of the 
amount loaned, and in the autumn of 1895 Koenig's wife purchased 
this one-fourth interest, and took a bill of sale from Ford. The 
tug was enrolled, and papers issued to Phillips, as managing owner, 
in compliance with the Eevised Statutes, requiring managing own- 
ers to give a bond of indemnity to the govemment against any 
frauds under the revenue laws. A part of the supplies (about one- 
fifth of the entire amount claimed) were furnished prier to August 
1, 1893; the remainder between that date and the summer of 1895, 
during which period Phillips, by an agreement between himself and 
Koenig, had the use, employment, and eamings of the tug for 
his own beneflt. No profits were made, and Koenig and Ford re- 
ceived no part of the earnings. Ail of the parties were résidents 
of Baltimore, and acquainted with each ether. The supplies were 
furnished to Phillips, and charged on the boeks of the libelants 
to the "May Bussell and owners." Phillips, during this period, 
was the owner and manager of other tugs, supplies for which were 
bought from the same parties. In making his settlement, it is in 
évidence that he at one time directed that a small amount of money 
paid in should be credited to the acceunt of the May Eussell ; but, 
at the request of the libelants, he consented that it should be ap- 
plied to other indebtedness. Phillips became embarrassed in the 
summer of 1895, and in the autumn of that year the May Eussell 
passed into the possession of Koenig. There is no question of the 
liability of Phillips, and the court below has entered a decree 
against him; but it appears that he is insolvent, and it is clear 
that the supplies were such as were necessary for the use of the 
tug in the business for which she was built. The only point for 
décision is whether Koenig and Ford are liable. The district court 
has held that they were net. Hence this appeal. There is no proof 
that Koenig or Ford had any knowledge that Phillips was order- 
ing thèse supplies from the appellants, or that he had any au- 
thority from them to buy tliem or to pledge their crédit, or that 
the appellants ever consulted them, or made known the fact, or 
demanded any payment from them until after Phillips became in- 
solvent. 

It is well settled that, by the law of this country, no maritime 
lien is allowed for supplies furnished to a vessel in her home port; 
and it is conclusively presumed that they are furnished upon the 
owner's personal crédit, and it is equally well settled that co-owners 
of ships are not partners. Their relation to each other is that of 
tenants in common, where each is severally liable upon his own 
contract. As between partners, the relation of principal and agent 
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is implied by law; between j)art owners it must be proved, — the 
only modification of this rule being the implied authority of part 
owners on the spot to order for the common concern whatever may 
be necessary for the préservation or proper employment of the ship, 
the other owners being absent; but in the home port, where ail 
the owners réside and are easily accessible, no such authority to 
bind the ship can be presumed. The presumption in such cases is 
that the supplies are fumished upon the personal responsibility 
of the owner. Whether the owner has authority to bind his co- 
owners for such supplies is a question of fact to be determined in 
each case by the circumstances. The fact that Phillips was reg- 
istered in the customhouse as managing owner does not of itself 
imply authority by his co-owners to use their crédit. Such registry, 
required by section 4320 of the Revised Statutes, is requisite to 
the licensing of Tessels for the ooasting trade or flsheries, and de- 
manda that the managing owner shall enter into bond, with sure- 
ties, to indemnify the govemment against the vessels being em- 
ployed in any trade whereby the revenue of the govemment may 
be defrauded. It neither enlarges, diminishes, deflnes, nor affects 
the relations of the owners towards each other. It is required sim- 
ply to enable the govemment to bave some responsibie person of 
whom it can require compliance with its revenue laws, and cannot 
be construed sio as to create such managing owner a plenipotentiary 
of the other owners for purposes with which the govemment has no 
conoern. 

The function and authority of the "managing owner" being thus 
limited to the purposes and provisions of the statute, we must look 
elsewhere for his authority and rights towards his co-owners and 
persons dealing with him. "In respect to repairs and necessaries 
in the port or state to which the ship belongs," says Mr. Justice 
Story in The General Smith, 4 Wheat. 443, "the case is governed 
altogether by the municipal law of that state, and no lien is im- 
plied, unless it is recognized by that law." 

The law of Maryland is settled by Pentz v. Clarke, 41 Md. 338: 

"The later décisions hold that no implied authority arises from the relations of 
master and owner per se to bind the owner in the home port; but that, in order 
to bind such part owner, the master must hâve spécial authority for that pur- 
pose, or the owner must hâve held out the master as having such authority, or he 
must hâve ratified the contract after it was made." 

In the purchase of supplies alleged to be necessarj', the man- 
aging owner would hâve no greater authority than the master, as 
the principle which governs in such cases is the same. 

Seuil V. Raymond, 18 Fed. 547, was a libel in personam, \A-herein 
it was sought to hold a part owner of a steamer liable for damages 
caused by collision. In that case the steamer which was in fault 
was in the exclusive possession and control of other part owners. 
In deciding that Raymond was not liable in conséquence of being 
a légal part owner, Judge Brown says: 

"ïhe primary relation of part owners of ships to each other is that of tenants 
in common of chattels. By the common law oue tenant in common having pos- 
session of a ohattel may use it for his own exclusive benefit, and, while so doiug, 
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lie nloiie is liable for ail charges afEecting it. This rule as applied to ships has 
l>een so far modifier! as to entitle each part owner to receive his share of the 
earnings of the vessel, unless he has dissented from the voyage. Prima facie, there- 
i'ure, the master or ship's husband, or the managing owner, is tlie agent of ail the 
part ownera in the ordinary business of the ship, and ail will be prima facie lia- 
ble for necGssary repaira, supplies, and for torts of navigation, bucause, pre- 
sumptively, the voyage is for the benefit of ail. But this presumptive agency and 
benefit, and conséquent liability, may be rebutted by aay appropriate proof. And 
when it aiErmatively appears that any one part owner was neither intended to 
be represented by the master in the navigation of the ship, or in ordering repairs 
or siipplies, and that he never authorized the master to represent or bind him, and 
that he never ratified or adopted the voyage, but dissented from it, there is no rea- 
son or légal principle upon which he can be held for the supplies ordered or for 
the torts of the voyage. * • * If a part owner expressly dissent to repairs or 
supplies, he is not personally bound. The implied authority of the master to bind 
him is in such cases rebutted by proof of the dissent; and, if the material man 
had no previous dealings with the dissenting owner, the notice of dissent need not 
even be brought home to him." 

After citing several cases in support of the view tliat owners are 
not personally bound for supplies unless they expressly authorize 
them or participate in tlie profits of the voyage, he says: 

"Thèse several classes of cases show one principle running through them aJl, 
namely, that the Personal responsibllity of a part owner does not necessarily at- 
tach as an incident to his naked légal ownership, but dépends upon the posses- 
sion, use, "and control of the ship." 

It does not appear that this case ever went to the suprême court. 

Thorp V. Hammond, 12 Wall. 410, was decided by the same learned 
judge, and his decree, conûrmed by the circuit court, was aiHrmed; 
the suprême court being equally divided. That also was a case 
of collision. The schooner at fault was commanded, sailed, and 
exclusively managed by Hammond, one of the owners, under an 
arrangement made between him and the other owners, whereby he 
had, in effect, become the charterer, retaining one-half the net 
freight after expenses were taken out, and paying to the gênerai 
owners the other half. It was contended that ail the gênerai own- 
ers were liable for the torts committed by the schooner while she 
was thus let to charter. The court below was of opinion that they 
were not. The suprême court was equally divided on that ques- 
tion, but ail held that the owner pro hac vice was liable. 

Thomas v. Osborn, 19 How. 22, held that the power of a master 
or charterer or owner pro hac vice to create a lien upon the ship 
in a foreign port for repairs or supplies was limited to cases of 
necessity, and that it is the duty of the lender to see that the 
necessity exists, and that where the freight money was sufiQcient 
to pay for repairs and supplies, and might hâve been commanded 
for such use if it had not been diverted by the master, with the 
assistance of the parties making the advances, they had no lien. 
And that such power in the master or owner, pro hac vice, "does 
not exist in a place where the owner is présent." 

The St. Jago de Cuba, 9 Wheat. 416, holds that the necessities of 
commerce require that, when remote from the owner, the shipmas- 
ter should be able to subject the owner's property to liability for 
repairs and supplies, without which it is reasonable to suppose he 
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will not be able to pursue Ms owner's interest, Imt, when the own- 
er is présent, the reason ceases. 

We take the true rule, then, to be that in the home port, where 
the owners are résident and easily accessible, the master, or man- 
aging owner or charterer, or owner pro bac vice, cannot purchase 
supplies that will bind the ship or make the owners personally re- 
sponsible without some authority, express or implied, and that such 
authority to the managing owner from the other owners cannot be 
implied from the mère fact that they are co-owners. "Title bas 
notliing to do witb thèse cases," says Lord Ellenborough in Annett 
V. Carstairs, 3 Camp. 354. "We must look to the contract between 
the parties." 

In the case before us it is earnestly contended that ail the own- 
ers are responsible for thèse supplies — First, because they were 
eharged to the "tug May Eussell and owners"; second, because Phil- 
lips was registered as the managing owner, and is to be presumed 
to bave had authority to purchase on the crédit of her owners snch 
supplies as were necessary and proper for her use. In Beinecke v. 
The Secret, 3 Fed. 665, supplies were furnished to Murray, Ferris 
& Co., charterers of The Secret, a foreign vessel, and the goods 
were eharged on the books of libelant to "steamer Secret and own- 
ers." It was held that crédit was given to Murray, Ferris & Ck).; 
that libelants were put upon inquirj' as to the interest of the char- 
terers, and could easily bave leamed that Murray, Ferris & Co. had 
no right or power to bind the vessel or her owners for supplies, and 
liad no lien upon the vessel. "A mère charge to the ship on 
libelant's books," says Judge Brown in The Francis, 21 Fed. 722, 
"is an inoonclusive circumstance, even as regards the libelant's own 
intention, The usual practice of merchants to make such charges 
against the vessel indifferently, whether the vessel be in her home 
port or not, shows that such a charge is very slight, if any, évi- 
dence of an actual reliance on the ship. In practice, it is scarcely 
more than a habit adopted by merchants in order that their books 
may not tell against them, if, in fact, they would be entitled to 
hold the ship." As it is not claimed that Koenig or Ford had any 
knowledge of this entry, it must be regarded as a mère matter of 
bookkeeping, a self-preserv'ing practice on the part of the cred- 
itor, or, at most, as évidence of a secret intention to hold them, 
which, not being communicated to them, can bave no weight as 
évidence against them. 

We hâve already considered the effect of the registry of Phillips 
as managing owner, and bave determined that that fact alone can- 
not be looked to as delining the nature and extent of bis powers. 
There is no magie in the term "managing owner," as used in clr- 
cumstances like thèse, which would confer upon bim powers and 
rights which otherwise did not exist to bind personally bis co- 
owner. The right of one owner to bind another not springing from 
opération of law, and not being deducible from mère naked proof 
of title, it was necessary for libelants to prove either authority 
conferred, or participation in profits, or such a course of dealings 
as would warrant the inference that authority previously given waa 
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continued, or ratification. No such proof was offered. On the con- 
trary, it may fairly be presnmed that crédit was given to Phillips 
alone. There was évidence that, during the time that the supplies 
were fumished, he was running the vessel on his own account, un- 
der an agreement with Koenig that he (Koenig) was not to be re- 
sponsible for any debts, and Koenig received no part of the earn- 
ings during that period. There was no évidence of any act, repré- 
sentation, or course of dealing on the part of Koenig or Ford, or 
either of them, from which it could legally be inferred that they had 
clothed Phillips with authority to bind them. They were readily 
accessible, were seen nearly every day, and nothing was said to 
them from which they oould reasonably infer that any crédit was 
given to Phillips on their account. There are other and spécial 
considérations affecting so much of the indebtedness as was con- 
tracted prior to August 1, 1893, and as relates to Ford; but our 
conclusion rendors any détermination of them unnecessary. The 
decree of the district court is affirmed. 



THE M. M. MORRILL. 

WHITE V. THE M. M. MORRILL. 

(District Court, D. Washington, N. D. Febrùary 5, 1897.) 

l. BeAMEN — ASSIGN'MENT OF WaGKS— PaHT OwKEKS. 

Persons employed as hunters for a senling voyage, by the master, from 
whom they had purchased interests in the vessel, agreeing that half their 
wages might be applied to the purchase priée, held to be within the protection 
of Rev. St. § 4536, forbidding the assignment of mariners' wages. 

B. SaME— LiE.N. 

Persons employed as seal hunters, after purchasing interests in the vessel 
from the master, and giving mortgages thereon for unpaid balances, may, as 
against the master and other part owners, maintain a suit in rem for their 
wages. 

This was a libel in rem to recover seamen's wages. 

G. M. Emory, for libelant and interveners. 
James Kiefer, for respondents. 

HANFORD, District Judge. In this case the libelant, Charles 
H. White, and the intervener, S. N. Johnson, are suing to recover 
money earned by and due to them for their services as hunters 
on a sealing voyage in the North Pacific Océan. The case is de- 
fended by A. S. Nelson, one of the owners of the vessel, and by 
Edward Cantillion, who was master of the vessel on the voyage. 
Cantillion was owner of one-third of the vessel, and he sold his 
interest to said libelant and intervener, conveying one-sixth to each, 
for which he received from Johnson -f 350 and a promissory note for 
$350, and from White a promissory note for |700; and, to secure 
payment of said notes, he received mortgages upon the interests 
of each in the vessel. He also held mortgages from the other own- 
ers upon ail of their interests. He then entered into a contract with 
the owners, by which he undertook to furnish supplies for the voy- 
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âge, and to go as master, for which he was to be paid a stipulated 
sum for wages, and also to hâve a certain amount for each seal 
Bkin secured, and one-fourth of the proceeds from ail seals which 
he should kill; and he was to be repald for his advances for sup- 
plying the vessel, with interest. He then hired the libelant and 
said intervener to go on said voyage as hunters, agreeing to pay 
them for their services onefourth of the proceeds of ail seal skins 
which they should secure. He also made a spécial contract with 
them, by which one-half of their earnings on the voyage should be 
applied to pay their indebtedness to him upon said promissory 
notes. The voyage proved to be unprofitable. Cantillion sold the 
seal skins secured, and from the proceeds thereof bas paid himself 
his wages in full, and his compensation at the agreed rate for ail 
seals which he individually killed; and after deducting such dis- 
bursements, and applying the remainder on account of advances 
which he made for supplies, there remains due to him a balance of 
1948.08, and the individual indebtedness of the several owners, 
secured by mortgages on the vessel, remain wholly unpaid. The 
libelant acknowledges to hâve received on account of his wages 
the sum of |113.02, and there remains unpaid |259. Johnson re- 
ceived on account of his earnings $118, and there remains unpaid 
|209. Thèse balances Cantillion has taken out of the proceeds 
from the sale of the seal skins which came into his hands, and 
claims the right to retain the whole thereof, on account of the in- 
debtedness to him for supplies furnished, and the promissory notes 
above mentioned. 

Section 4336 of the Eevised Statutes of the United States makes 
any contract or agreement in the nature of an assignment of ma- 
riners' wages invalid. I hold that thèse men are mariners, and 
that their wages are protected by this section, — as much so as if 
they had shipped for a whaling voyage, or in any other capacity, 
in the services of a vessel engaged in commerce. 

Cantillion and Nelson dispute the right of thèse men to maintain 
this suit in rem on the ground that, being part owners of the ves- 
sel, they are not entitled to a lien; and in behalf of Cantillion it 
is especially urged that it is contrary to equity for thèse men to 
impair the security which they hâve given by mortgages upon their 
interests in the vessel, by enforcing a lien for wages. The rule 
forbidding an owner of a vessel to claim a lien, to the préjudice 
of others extending crédit to the vessel, is well established by the 
authorities. Patton v. The Randolph, Fed. Cas. No. 10,837; Pétrie 
V. Steamtug, 3 Fed. 531; The Short Cut, 6 Fed. 630; The Queen 
of St. Johns, 31 Fed. 24; The Lena Mowbray, 71 Fed. 720. But 
in this case there are no innocent creditors or purchasers to be 
prejudiced by the discovery of a secret lien, and I hold that the 
peculiar facts of this case make the rule inapplicable. When it is 
said that thèse men hâve given the vessel as security for their 
debts, the argument cuts backward, for it is equally true that Can- 
tillion, by virtue of his authority as master of the vessel, gave the 
vessel as security for the wages of those whom he employed in her 
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service, and he also became personally liable to them; and it may well 
be argued that it is contrary to tbe prirjciples of equity for him to now 
impair tlie value of the security for mariners' wages by enforcing his 
rights as mortgagee, uniess the wages be flrst paid. 

With the acquiescence of ail parties interested, the vessel bas 
been sold by the marshal, and Cantillion became the purchaser, for 
the sum of îl,800; and he is novs' claiming the proceeds of the sale, 
after payment of costs, to apply on the indebtedness of the several 
owners to him; so that, if he should prevail in defeating the li- 
belant and the intervener from recovering their wages, the resuit 
of the adventure may be summed up as follows: Oantillion will 
hâve the $350 paid by Johnson, and for the balance, of less than 
|1,000 on account of supplies and the marshal's costs upon the sale 
of the vessel, will hâve absorbed the entire earnings of the vessel 
and her crew, and acquired the vessel itself, and still hold the libel- 
ant and the intervener indebted to him for a considérable part of the 
promissory notes given for the purchase price of their interests in 
the vessel. AU this by his cleverness in persuading thèse men to 
purchase his interest in the vessel before hiring them. I consider 
that the justice of the case requires that thèse men should receive 
their wages from the money in the registry, and it will be so de- 
creed. 

Against the claim of John Johnson, intervener herein, for supplies 
furnished, on the crédit of the vessel, under contract with Nelson, 
as managing owner, there seems to be no défense. The decree will 
also award payment to him of the amount sued for. 



THE GLEN IRIS. 

BURTIS V. THE GLEN IRIS. 

(District Court, B. D. New York. December 2, 1896.) 

Admikaltt— Balb op VESSEiy— Lien on Domestio Vebsbl under State La w— Costs 

— DiSTRIBDTION OF PbOCEEDS. 

In disposing of the prooeeds of tlie sale of a steam tug plying in New Yorls 
harbor, against whieh decrees exceeding in amount such proceeds hâve been 
rendered upon default in favor of diiïerent parties for seamen's wages, dam- 
ages for collision, and for repairs, supplies, and wharfage, extending over a 
year aiid a half,— the claims of the latter elass being made liens under the 
State law by spécifications filed in the county court, — ^the claims for wages 
having been first paid in full, and the sum remaining being insuffieient for 
ail other claims, priority in the distribution of the remainder was given to 
those claims for which monthly bills had been rendered and liens obtained 
within 40 days before the vessel was attached, and before the incurring of 
the liability for collision. Next in order of payment was placed the claim 
for damages by collision which had accrued 30 days before the first libel 
was filed; and the remainder of the fund was applied, so far as it would go, 
towards liens oontracted subséquent to the incurring of liability for damages 
by collision. The Gratitude, 42 Fed. 299, followed. 

On, July 29, 1896, Divine Burtis, Jr., filed a libel against the steam 
tug Glen Iris for repairs, from April 18, 1895, to June 2, 1896, under 
which the tug was attached, and afterwards, on Augnist 26, 1896, sold 
for |l,OoO. 
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On July Slst, the Moquin-OfEerman-Heissenbuttel Coal Company filed a libel 
against the tug for coal fumished on monthly bills between June 1, 1895, and July 
31, 1896, claiming a lien on the tug as a domestic vessel under the New York stat- 
ute of April 24, 1862, and ita amendmeiits. On August 3d, Robert Keasby filed a 
libel against the tug for supplies and repairs fumished in December, 1895, also 
olaiming a hen under the state stntute. On August 7th, Joseph Meron, owner of 
the canal boat Gen. S. Moffitt, filed a libel against the tug for a collision occurring 
on June 28, 1896. On August llth, H. G. Townsend and two others filed libels 
against the tug l'or wages. On August 12th, Caroline Ruther filed a Ubel against 
the tug for supplies furnished between May 16, 1896, and July 7, 1896, claiming 
also a lien under the state statute. On the samé day, Bernard H. Seemann filed 
a libel against the tug for supplies furnished between May 16 and July 7, 1896, 
claiming a lien under the state statute. On August 17th, George E. Lanagan filed 
a libel against the tug for repairs made between July 7 and 14, 1896, claiming a 
lien under the state statute. On August 19th, Eugène Sullivan filed a libel against 
the tug for wharfage from February 14, 1895, to June 12, 1896, claiming also a 
lien under the state statute. No appearance was made on behalf of the tug in 
any of the cases. Upon référence to the commissioner, testimony was taken in the 
several cases, and upon the commissioner's report a decree was entered in each 
case against the tug for the amount found to be due, the aggregate considerably 
eiceeding the proceeds of the sale of the tug. The decree for seamen's wages was 
paid in fuU, and the causes are now brought on for hearing as to the disposition 
of the remalnder of the proceeds of the sale of the tug. 

Macklin, Cushman & Adams, for Burtis. 

Alexander & Asà, for the coal company and Lanagan. 

Peter S. Carter, for Keasby, Ruther, and Seemann. 

Hyland & ZabrisMe, for Meron. 

James Troy, for Sullivan. 

J. P. Henderson, for Townsend. 

BENEDICT, District Judge. In thèse cases several questions 
hâve arisen in regard to the distribution of the proceeds of the tug 
Glen Iris, a domestic vessel, which was sold under a decree of this 
court. Claims for wagps, as to which none of thèse questions can 
arise, hâve been already paid, and the fund is not enough to pay ail 
the other claims. It will be sufficient for the case, as I understand 
it, for me to say that the clerk, in distributing the proceeds, after 
payment of the fées of the ofQcers of the court, should pay, flrst, the 
liens which existed upon the vessel under the state law, excluding 
ail cases in which monthly bills had not been rendered 40 days prior 
to the incurrmg of the lialaility to Meron for négligent towing of his 
boat, June 28, 1896, and making a rest in the monthly accounts for 
supplies at that date; next should be paid the claim of Meron; and, 
ont of any surplus remaining after paying Meron's claim, the liens 
that were created subséquent to the contracting of the liability to 
Meron. Costs and disbursements should be paid with each claim 
in its order. The claim for wharfage will take the same course. The 
amount of wharfage due at the time of the origin of Meron's claim 
should be paid prior to that; the rest of it, subséquent. The appli- 
cation of the rule for retaining priority of liens in such cases, laid 
down in The Gratitude, 42 Fed. 299, produces the above results. 
None of thèse questions arose in the case of The S. W. Morws, 59 
Fed. 616, where the fund was sufficient to pay ail. 
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HOLMES et al. t. UNITED STATES. 

(District Court, D. Connecticut. February 5, 1897.) 

Jdeisdiction of Codbts — Claims against United States — Canoellation ov Judb- 
MBNT Lien. 

Chapter 359, Aets 1887 (Supp. Rev. St p. 559), giving tlie court of'claims and 
district courts jurisdiction to hear and détermine claims against the United 
States, does not authorize those courts to entertain a pétition to caneel a judg- 
ment lien alleged to hâve been unlawfully placed upon the property of the pe- 
titioners by an officer of the United States in an attempt to enforce a judgment 
recovered by the United States. 

Henry G. Newton, for complainants. 
Chas. W. Comstock, Asst U. S. Atty. 

TOWNSEND, District Judge. In equity. The pétition herein 
allèges that prier to December 16, 1889, the attorney for the United 
States for this district obtained a judgment against one Eocco 
Calvello as surety on a bond, and on said day flled a judgment lien 
on certain real estate in said district, in which said Eocco Calvello 
had never had any interest, except a tenancy by curtesy as the 
husband of Mary Calvello, then deceased, who had owned the same 
in fee; that said interest was not then liable to attachment or ex- 
écution; and that thèse petitioners are, respectively, the owners, 
mortgagor, and mortgagee of said real estate. They pray, either 
that said lien may be adjudged void and may be caaceled, or that 
"a decree may be made that unless the United States of America 
pay to the petitioners the amount due to them upon said mort- 
gages, within such reasonable time as this court may limit, said 
United States of America be foreclosed of any right or equity to 
redeem said mortgaged premises." To this pétition the attorney 
for the United States has filed a plea claiming that this court has 
no jurisdiction to grant such relief. The argument of counsel for the 
petitioners is based upon chapter 359 of the Acts of 1887 (Supp. Kev. 
St. p. 559), which provides that the court of claims and the district 
court shall hâve jurisdiction to hear and détermine "claims founded 
upon the constitution of the United States or any law of congress, 
except for pensions, or upon any régulation of an executive depart- 
ment, or upon any contract, expressed or implied, with the govern- 
ment of the United States, or for damages, liquidated or unliquidat- 
ed, in cases not sounding in tort, in respect of which claims the 
party would be entitled to redress against the United States either 
in a court of law, equity, or admiralty if the United States were 
suable." Counsel for the petitioners claims that this statute is a 
remédiai one, intended to confer jurisdiction upon this court in ail 
cases other than those sounding in tort, and that this lien is an 
attempt on the part of the United States to enforce the contract 
upon which the judgment was obtained. 

It is unnecessary to consider ail the jurisdictional questions rais- 

ed by counsel for the United States. The jurisdiction of this court 

is deflned and limited by the fédéral constitution and laws. It 

cannot entertain suits against the United States except in casea 

78F.--8S 
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where jurisdiction is conferred by statute. Thèse claims are not 
"for damages liquidated or unliquidated in cases not sounding in 
tort in respect of which claims the party would be entitled to re- 
dress against the United States if it were suable." No damages 
are claimed. It does not appear that any hâve been suflered. 
Even if thèse claims could be considered as claims for damages, 
this would not help the petitioners. The damages suffered, if any, 
arise, not from the lawful appropriation of the property by the 
United States for their use, but in the unlawful imposition of a 
void lien upon said property. That the United States are not 
liable on an implied assumpsit for the tortious acts of their ofQcers 
committed while in their service, and for their beneflt, is well set- 
tled. Gibbons v. U. S., 8 Wall. 269; Carpenter v. U. S., 45 Fed. 
342. Upon the pleadings herein, it appears that the United States 
hâve no lien upon the property in question. It does not appear 
that they either authorized or hâve ratifled the unlawful act. In thèse 
circumstances, none of the cases cited by counsel for the petition- 
ers support their claim. In U. S. v. Palmer, 128 U. S. 2&2, 9 Sup. 
et. 104, the United States were held liable for the use of a patent 
under a license from the patentée on the express ground that a 
contract was implied from the license and use. In U. S. v. Great 
Falls Manufg Co., 112 U. S. 645, 5 Sup. Ct. 306, it was held that the 
United States might be held upon an implied contract to pay for 
private property appropriated by authority of act of congress for 
a public use. In Chappell v. U. S., 34 Fed. 673, the décision is 
expressly based on the above rule. If it had been therein decided, 
as the petitioner claims, that where "ofBcers of the United States 
unlawfully, but in the exercise of their duty, prevented the plain- 
tiff from using his land," the United States would be liable, such 
décision would be contrary to the law as laid down in Gibbons v. 
U. S., supra, and other cases. In Belknap v. Schild, 161 U. S. 17, 
16 Sup. et. 443, the suprême court deflnes the line between the two 
classes of cases. It says: 

"The United States, by successiTe acts of congress, hâve consented to be sued 
upon their contracts, either in the court of claims, or in a circuit or district court 
of the United States. * * • But the United States hâve not consented to be 
liable to suits, founded in tort, for wrongs done by their officers, though in the 
discharge of their officiai duties." 

There are two answers to the further claim of counsel for the 
petitioners that in cases of tort the party may waive the tort and 
claim under an implied contract. The flrst is found in the fact 
that they hâve not done so. In Schillinger v. U. S., 155 U. S. 169, 
15 Sup. Ct. 85, the court says: 

"If it be said that a party may sometimes waive a tort and sue in assumpsit, 
as on an implied promise, it is technically a sufficient reply to say that tliese 
claimants hâve not done so. They hâve not counted on any promise, either 
express or implied." 

The second answer is that the rule does not apply to this Idnd of 
a case. 

"The United States cannot be sued in their own courts without their consent, 
and hâve never permitted themselves to be sued in any court for torts committed 
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in their name by their officers. Nor ean the settled distinction in this respect 
between contract and tort be evaded by framing the claim as upon an implied 
contract. * * » An action in the nature of assumpsit, for the use and occu- 
pation of real estate, will never lie where there bas been no relation of contract 
between the parties, and where the possession bas been acquired and maintained 
under a différent or adverse title, or where it ia tortious, and makes the défendant 
a trespasser. » • •" Hill v. U. S., 149 U. S. 598, 13 Sup. Ct. 1011. 

The case is a hard one, and I hâve no doubt that, upon présenta- 
tion of satisfactory proof of the facts alleged to the proper depart- 
ment, it will grant the appropriate relief. The pétition is dis- 
missed. 



BIES V. HBNDEBSON. 
(Circuit Court of Appeals, Fourth Circuit. Pebruary 13, 1897.) 

APPEAL — FiXAL UECKEE. 

A decree dissolving a partnership, enjoining, "until the final decree in this 
suit," both parties from disposing of the partnership property, directing that 
testimony be taken before a commissioner as to moneys claimed to hâve been 
advanced to the partnership by complainant, and that costs shall "abide the 
further and final decree of this court," is not a final, appealable decree. 

Appeal from the Circuit Cîourt of the United States for the District 
of Maryland. 

This was a suit in equity by Albert H. Henderson against Elias E. 
Eies for dissolution of a partnership existing between them, which 
was fonned for the purpose of owning, exploiting, selling, etc., cer- 
tain patents covering inventions made by défendant, Eies, relating to 
the art of electricity. The bill of complaint prayed for an injunction 
to restrain the défendant from selling or disposing of the i)atents, 
inventions, and other property of the partnership, for dissolution of 
the partnership, for the appointment of a receiver to wind up its 
affaira, and for an accounting, Among other things alleged in the 
bill, it was asserted that complainant had advanced large sums of 
money to the partnership for the exploitation and development of the 
patents, which sums he was entitled to hâve repaid to him before 
any division of the firm profits. 

On June 19, 1896, the following decree, omitting the merely formai 
parts, was entered by the circuit court: 

This cause having been set for preliminary hearing upon the prayer of the bill 
of complaint for an injunction and for the appointment of a receiver, and having 
been argued by counsel for the respective parties, and the court having read and 
considered the pleadings, exhibits, and ail the proceedings, and having also consid- 
ered the arguments of said counsel, it is thereupon, this 19th day of June, eighteen 
hundred and ninety-six, by the circuit court of the United States for the district 
of Maryland, sitting in equity, adjudged, ordered, and decreed that the co-part- 
nership heretofore existing betvreen the plaintiff and the défendant, under the 
firm name of Ries & Henderson, be, and the same is hereby, dissolved. And it 
is further adjudged, ordered, and decreed that, until the passage of the final de- 
cree in this case, both parties to this suit be, and they are, hereby restrained and 
enjoined from selling or in any manner disposing of any of the inventions, pat- 
ents, and improvements or other eo-partnersMp assots of the late firm of Ries 
& Henderson, or of any interest therein, except by mutual written agreement, 
and in pursuance of the spécial order of this court to be passed iu the promises ; 
but leave is hereby reserved to either party to this suit to negotiate prior 
to final decree for the sale of the entire or partial interest in any patent belonging 
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to the partnership, and to report to this court any ofïer which he may obtain 
therefor; and this court will, after proper notice to the other party and the op- 
portunity ta him to be heard, proceed to pass upon the propriety of accepting or 
rejecting any such oiïer as may be so obtained, and as to the temporary and 
final disposition of the proceeds of sale. And forasmuch as it does not certainly 
appear from the proceedings wha-t, if any, advances haye been made by the plain- 
tiff to or for accouut of the late co-partnership of Kies & Henderson, as chargea 
in the bill of complaint, it is further adjudged, ordered, and decreed that testi- 
mony be taken by the parties before one of the standing commissioners of this 
court to ascertain what moneys, if any, hâve been so advanced by the plaintiiï; 
and, upon the coming in of said testimony, the court will proceed to finally decree 
as to the repayment and reimbursement to the plaintiiï of such of the said ad- 
vances as may be proper, and as to the manner in which his lien therefor, if 
any, upon the partnership assets, may be made effective and be worked out, 
and also as to the distribution of the firm assets between the parties. And, for- 
asmuch as it is represented to the court by the défendant that it is uecessary 
that certain appeals or légal proceedings be at once taken for the protection of 
the patent rights of the said firm, it is now further ordered that either party may 
advance the amount requisite to defray the expeuses thereof, without préjudice, 
however, to either party, and with liberty to both parties, to be heard by this 
court as to the légal effect of such payment, and to it to decree hereafter as to 
whether the same bas been properly incurred for account of the firm or for either 
party to this case, and as to the proper charge to be made therefor. And it is 
further adjudged, ordered, and decreed that the payment of the costs of this suit 
abide the further and final decree of this court, and that the plaintiff's applica- 
tion for the appointment of a receiver of the firm assets stand over unti) said 
final decree or the further order of this court. 

From the foregoing decree an appeal was taken by the défendant 
on December 12, 1896. The complainant has now moved to dismiss 
the appeal, on the grounds (1) that, so far as it is an appeal from a de- 
cree granting a preliminary injunction, it was tali:en too late; and (2) 
that, as to the rest of the decree, the same was not final, and the ap- 
peal would therefore not lie. 

John P. Poe and Arthur Stewart, for appellant. 
Schmucker & Whitelock, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge. This cause haying been called for hearing 
upon the motion of the appellee to dismiss the appeal, and counsel for 
the respective parties having been heard in argument, and the court 
being of opinion that the decree of the lower court is not a final de- 
cree, from which an appeal will lie at this stage of the cause to this 
court to review the same, it is now hère ordered, adjudged, and de- 
creed by this court, this 13th day of February, 1897, that the appeal 
of Elias E. Ries be, and thef same is hereby, dismissed, without préju- 
dice to the rights of either party in the court below, and that the 
said Elias E. Ries do pay the costs in this court. Let the mandate is- 
sue forthwith. 
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LAKE NAT. BANK v. WOLFEBOROUGH SAV. BANK et al. 

(Circuit Court of Appeals, First Circuit. January 18, 1897.) 

No. 176. 

1, JnBisDioTioN op Circd:t Court of Appeals— Interlooutort Deoree for Injcno- 
Tioy. 

In a case in which a final decree would be appealable to the circuit court 
of appeals under sections 5 and 6 of the act of Marcli 3, 1891, an appeal will 
lie to that court, under section 7, from an interlocutory decree granting an 
injunction, even though such appeal raises only the question of the lower 
court's jurisdiction. 

8. Same— Appealable Interlocutort Decrke— Iscidental Injonction. 

In a decree which appoints a receiver for a corporation, orders its oflîeers 
to deliver the property into the receiver's hands, and enjoins them from inter- 
fering further with it, the injunction, while incidental to the appointment of 
the receiver, Is not merely nominal, but forms a substantial part of the decree, 
and is therefore appealable. Such an appeal, however, raises only the ques- 
tion whether, assuming the receiver to hâve been properly appointed, the in- 
junction was improvidently granted. 

8. JoRisnrcTios of Cikcuit Coukts— National Bank HiîCKiVEBsniPB. 

Under the provision in the judiciary act of 1887-88, that "the provisions of 
this section" shall not afEect the jurisdiction of the circuit courts in cases for 
"winding up the affairs" of any national bank, the circuit courts hâve at least 
concurrent jurisdiction (whether exclusive or not is not decided) with the state 
courts in cases of that kind, without regard to the citizenship of the parties. 

4, Same— GosrrLicT op Juiusdictios— Comity — Appointment of Receivers. 

A State court appointed a receiver of a national bank, but he never ob- 
tained possession of its property. The original complainant discontinued, ànd 
the défendant filed a motion to dismiss, but no formai order of dismissal was 
entered. Held, that the pendency of the suit in that condition was no bar to 
a subséquent suit between the same parties in a fédéral court for the appoint- 
ment of a receiver, etc. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Hampshire. 

Eeuben E. Walker and Hollis R. Bailey, for appellant. 
Heman W. Chaplin (John E. Poor, on brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis- 
trict Judge. 

COLT, Circuit Judge. This is an appeal from an interlocutory 
decree appointing a receiver, and granting or continu ing an in- 
junction. The appellees (complainants below) hâve flled a motion 
to dismiss the appeal UDon the ground that this court has no ju- 
risdiction. In support of this motion, it is urged that in the as- 
signment of errors the appellant raises only the question of the 
jurisdiction of the circuit court, and that under the act of March 
3, 1891 (36 Stat. 826), this court cannot entertain an appeal which 
présents solely this question. Section 5 of the act déclares: 

"That appeals or writs of error may be taken from the district courts or from 
the existing circuit courts direct to the suprême court in the foUowing cases: In 
any case in which the jurisdiction of the court is in issue; in such cases the ques- 
tion of jurisdiction alone shall be certified to the suprême court from the court 
below for décision." 
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Tlien follows a list of other classes of cases in which an appeal 
may be taken to the suprême court. 
Section 6 provides: 

"That the circuit courts oi appeals established by this act shall exercise ap- 
pellate jurisdiction to review by appeal or by writ of error final décision in tlie 
district court and the existing circuit courts in ail cases other than those provided 
for in the preceding section of this act," etc. 

Section 7, as amended by Act Feb. 18, 1895 (28 Stat. 666), pro- 
vides as follows: 

"That where, npon a hearing in equity in a district court or a circuit court, an 
injunction shall be granted, continued, refused, or dissolved by an interlocutory 
order or decree or an application to dissolve an injunction shall be refused in a 
case in which an appeal from a final decree may be taken under the provisions 
of this act to the circuit court of appeals, an appeal may be taken from such 
interlocutory order or decree granting, continuing, refusing, dissolving, or re- 
fusing to dissolve an injunction to the circuit court of appeals." 

By section 7 an appeal lies to this court in any case in which 
an appeal would lie from a final decree under the provision of 
this act. In order, therefore, to détermine the jurisdiction of this 
court over the présent appeal, it is necessary to inquire whether 
it could take jurisdiction on appeal from final decree. In McLish 
V. Roff, 141 U. S. 661, 12 Sup. Ct. 118, it was held that an appeal 
to the suprême court, under section 5, only lies after final judg- 
ment, and that at that time the party against whom the judgment 
of the court had been rendered has his élection either to take the 
question of jurisdiction alone directly to the suprême court, or to 
appeal to the circuit court of appeals upon the merits of the case, 
as well as upon the question of jurisdiction. In the latter event 
the circuit court of appeals has authority to pass, not only upon 
the merits of the case, but also upon the question of jurisdiction; 
and it may then, if it deem proper, certify the question of juris- 
diction to the suprême court. See, also, U. S. v. Jahn, 155 U. S. 
109, 15 Sup. Ct. 39. As this case may be appealed to this court 
from a final decree, under the construction given to sections 5 
and 6 by the suprême court, it follows that we hâve jurisdiction 
over an appeal from an interlocutory order under section 7, al- 
though such appeal raises only the question of jurisdiction. The 
provisions of section 7 are of a highly remédiai character, and 
should not receive a narrow construction. Thèse provisions were 
evidently intended to afford a speedy review by an appellate tri- 
bunal of ail interlocutory orders or decrees granting or continuing 
injunctions, unless such review was clearly forbidden by the other 
provisions of the act. 

The appellees further urge in support of their motion to dis- 
miss that the injunction was merely incidental to the receivership 
order, and therefore not appealable under section 7. The inter- 
locutory decree ordered the défendant, its officers and agents, fortli- 
with to deliver the property held by them into the hands of the 
receiver, and absolutely enjoined them to refrain from interfering 
with the property. While the injunction order was incidental to 
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the appointment of a receiver, it was not merely nominal, but 
formed a substantial part of the decree. The question whetlier an 
intei'locutory injunction was erroneously or improvidently granted 
is appealable to this court. Blount v. Société Anonyme, 3 C. C. 
A. 455, 53 Fed. 98; Davis Electrical Works v. Edison Electric Light 
Co., 8 C. C. A. 615, 60 Fed. 276, 277; Construction Co. v. Young, 
8 C. C. A. 231, 59 Fed. 721; American Paper-Pail Co. v. National 
Folding-Box & Paper Co., 2 C. C. A. 165, 51 Fed. 229. Potter v. 
Eeal, 2 C. C. A. 60, 50 Fed. 860, is in no way in conflict with the 
position taken by the court in this case. In that case the court 
merely intimated that no appeal would lie, under section 7, in a case 
in which the injunction order was nominal, or in which the decree 
would be equally effectuai without it. The appellees' motion to 
dismiss the appeal is overruled. 

We now corne to the considération of the appeal. The appel- 
lant, under its assignment of errors, attacks the jurisdiction of 
the circuit court to make the decree appealed from, upon two 
grounds. By the second assignment of error the point is raised 
that the jurisdiction of the circuit court is dépendent upon diver- 
sity of citizenship, and that, as the bill avers no such diverse citi- 
zenship, the court was without jurisdiction. Without passing upon 
the question whether the fédéral courts hâve exclusive jurisdiction 
in this class of cases, we are satisfied that by the act of March 3, 
1887, as amended by the act of August 13, 1888 (25 Stat. 436), 
which provides that "the provisions of this section" shall not af- 
fect the jurisdiction of the circuit courts of the United States in 
cases for "winding up the affairs" of any national bank, the cir- 
cuit court has at least concurrent jurisdiction with the state court 
in this class of cases. 

The flrst assignment of error is based upon the ground that, the 
suprême court of New Hampshire having already appointed a re- 
ceiver in a suit which is still pending between the complainants 
and the défendant in this suit, this court is without jurisdiction. 
We are of the opinion that the facts disclosed in the record do 
not state a case in which the circuit court should hâve declined to 
take jurisdiction by reason of the proceedings which were begun 
in the state court. The rule which requires that the court which 
flrst obtains jurisdiction retains it to the end is based largely upon 
the doctrine of comity. The original complainants in the state 
court discontinued the suit in that court. The défendant in that 
suit flled a motion to dismiss. The receiver there appointed never 
obtained possession of the res. 

Upon the facts as they appear of record, although no formai or- 
der of dismissal was entered in the state court, we think the cir- 
cuit court properly acquired jurisdiction. Whether a receiver 
ought to hâve been appointed is not before us upon this appeal, 
and we only décide that, assuming the appointment of a receiver 
to hâve been properly made, the order for an injunction should be 
alHrmed. Construction Co. v. Young, 8 G. C. A. 231, 59 Fed. 721. 
Decree of circuit court affirmed. 
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UNITED STATES v. SEUFERT BEOS. 00. 

(Circuit Court, D. Oregon. February 9, 1897.) 

Nos. 2,308-2,318. 

1. Eminent Domain— Damages. 

In estimating the value ot land taken for a publie use, its value for such 
nse is not to be considered. Boom Co. v. Patterson, 98 U. S. 403, distin- 
guished. 

2. Samb. 

An estimate of the value of land taken for a public use should not be based 
upoa the adaptation of the land to a spécial purpose, in the absence of any- 
thing to show a reasonable expectation of some demand at some time for the 
use of the land for that purpose. 
8. New Tbials— Praotioe in Fedekal Courts— State Pbactioe. 

The discrétion of the courts of the United States to grant new trials is not 
afEected by state laws on the subject, and a new trial may be granted by a 
fédéral court for an error of law affecting a substantial right, though no 
exception has been taken to the ruling, and the error has not been urged on 
the hearing, and though a state statute requires an exception in such a case. 

Daniel R Moirphy, U. S. Atty., and Charles J. Schnabel, Asst. U. S. 
Atty. 
Alfred S. Bennett and Lionel R. Webster, for défendants, 

BELLENGER, District Judge. This is a proceeding by the Unit- 
ed States to condemn a right of way for a portage boat railway along 
the Oolumbia river, on the south side, between Celilo and Dalles 
City, to avoid the obstructions to navigation in the river known as 
"The Dalles of the Columbia." Two trials hâve been had. On the 
flrst trial the jury assessed défendants' damages at |25,087.50. Both 
parties moved for a new trial, which vs'as granted as of course, with- 
out implying, however, that the court might not refuse the motion 
notwithstanding such an agreement. Upon the second trial tlie de- 
fendants' damages were assessed by the jury at $35,000. The United 
States moves for a nev? trial upon the ground that there were errors 
of law occurring on the trial, and that the verdict is excessive. 

In the argument, the only error of law pointed out in support of 
the motion was the ruling of the court excluding évidence oflered 
to show that, at a place on the llne of the proposed boat railway not 
on the land of défendants, the existing appropriation by the Oregon 
Railway & Navigation Company occupied ail the space between the 
bluff and the river. This évidence was intended to meet défend- 
ants' claim that the land taken had an especial value as a railroad 
right of way; the contention being that the availability of the land 
through this pass for railroad uses, and for the particular use, must 
be determined by its capacity for such use at tlie narrowest point in 
the pass, so that, if the pass was already fully occupied by a prier 
condemnation and road at any point through which a line must be 
located in order to reach défendants' land, the value of such land for 
right of way purposes would be thereby diminished. This évidence 
was not admitted because I was of the opinion that, in estimating 
the value of land taken for a public use, its value for such use is not 



USITED STATES V. SEUFERT BROS. CO. 621 

to be considered. The décision of the suprême court in Boom Co. 
V. Patterson, 98 U. S. 403, was thought not to apply to the case on 
trial, sin«e the question of value there considered had regard to 
existing business wants, of which the owner might avail himself 
either on his own account or for gênerai use. The use for which 
eondemnation was sought in that case was for the construction of 
log booms in the Mississippi river adjacent to the lands condemned. 
The owner mig>t use his land for this purpose on his own or on pub- 
lic ttceount. The use was not necessarily a public one, and required 
no public license, so long as the navigation of the river was not ob- 
structed. There is therefore no reason why the adaptability of the 
lands condemned for boom purposes was not a proper élément to be 
considered in estimating the value of such lands. 

The court, however, appears to give its approval to the case of 
Young V. Harrison, 17 Ga, 30, where land necessary for an abutment 
of a bridge was appropriated. The suprême court of Georgia held 
that the value of the land as a bridge site, in addition to its other 
capdcities, should be allowed, in the estimate of compensation to be 
awarded to the owner, although such use, in the nature of things, 
was not available to the owner, but was exclusively in the public. 
If this is the true rule, then, in estimating the value of the land 
•ought to be condemned in this case, its adaptability and value for 
right of way for a boat raihvay nuiy be considered, although the 
owner cannot so use it, and there is no standard by which such value 
can be estimated. If, in condemning land for a bridge site, its 
"availability" as such site is a measure of value to be paid the owner, 
there is involved a considération of the importance of the particular 
place to the intended use. In other words, the availability of the 
site is measured by the importance of the use, and in a matter of the 
greatest public concem a value so measured may be inestimable, 
und so the suprême necessity of the country to build défenses against 
its enemies become a measure of value, to be paid the owner whose 
land is taken for that purpose. The claim that the extent of tho 
private interest to be talcen is to include, in addition to ail the uses 
available to the owner, the value, if that is possible of ascertainment, 
of the public interest to be served, is, in my opinion, without equity, 
and against public policy. Nevertheless, I was persuaded, further 
on in the case, by the apparent sanction given the case of Young v. 
Harrison by the suprême court, to allow witnesses to give their opin- 
ions as to the value of the land in question as a right of way for 
l'ailroad uses, and instructed the jury, at défendants' request, that, 
if the land was especially adapted to the construction of railways, 
that fact must be taken into considération in estimating its value. 
Upon this view of the question as to the measure of défendants' com- 
pensation, the court erred in sustaining défendants' objection to the 
testimony ofCered by the plaintiff to prove that, at différent places 
along this portage of The Dalles, the entire available land was al- 
ready appropriated iuid oceupied by the Oregon Railway & Naviga- 
tion Company, so that a second road could not be built without ac- 
commodations from that compnny, or the expenditure of very large 
sums of money in reclaiming portions of the river for a roadway. It 
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■was showB tliat the proposed boat railway made it necessary to 
change tlie Une and grades of the existing railroad at différent 
points, in order that the jury might understand the inconvenience 
in gettiug flsh to the cars for shipment, and the conséquent damage 
to défendants caused by such changes. But the jury was not al- 
lowed to consider the availability of the pass, as a whole, for rail- 
road purposes, in determining the availability of the particular por- 
tions in question. 

It is argued, however, that this question is not involved in the 
ruling objected to, for the reason that the testimony excluded tend- 
ed to show that there was not room for a third road, which question 
is immaterial, since there is now but one road through this pass. A wit- 
ness having testified that at certain points the Une of the existing rail- 
way and the ship railway will occupy the entire bottom, the ques- 
tion was asked, "How would it be on the land of Michell, or the 
land of The Dalles Packing Company?" To this the défendants ob- 
jected, and the objection was sustained. If it is true, as claimed, 
that the entire pass on the premises named is now occupied by the 
Oregon Railway & Navigation Company's road, the answer to the 
question would likely hâve disclosed the fact. The question ad- 
mits of such an answer. The objection made on the trial to the 
question is not the objection now made. The objection then was 
that the inquiry should be confined to défendants' land, and the cor- 
rectness of this ruling is the question to be determined. As already 
suggested, the availability for railroad purposes of the particular 
portions of the pass sought to be condemned dépends upon the 
availability of the pass as a whole. The inquiry might properly 
go even further, and so far as it relates to railroads, other than 
portage roads, extend beyond Celilo and The Dalles. Défendants 
contend that, inasmuch as no exception was taken to the ruling, 
it cahnot be made a ground of a motion for a new trial, and that 
the State statute in that regard is to be followed hère. The dis- 
crétion which the courts of the United States hâve in the allow- 
ance of such motions cannot be affected by any state law upon the 
subject. Eailroad Co. v. Horst, 93 U. S. 301. In a case where no 
exception was taken, the court might, in the exercise of its dis- 
crétion, refuse, upon that ground, to allow the motion for a new 
trial; but, in a matter that appeals to the discrétion of the court, 
an error of law aflfecting a substantial right should not be allowed 
to take refuge behind a technicality. The right of défendants to 
hâve the availability of their land for railroad purposes, by reason 
of the fact that it is so situated that any road down the valley 
of the Columbia must pass over it, considered as an élément of 
value in this proceeding, was an important question in the case. 
Testimony was introduced by the défendants tending to prove that 
such land had a spécial value on this account of $100,000, and at 
défendants' request the jury was allowed to include such value in 
their estimate of value. If this ruling is not correct, there should be 
a new trial on that account. If it is correct, then the plaintifif should 
hâve been permitted to show that there are obstructions in the way 
of any road to be built along this route that detract from its avail- 
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ability as a whole, and therefore affect the particular parts in liti- 
gation. 

Importance was given on the trial, by tlie défendants, to the 
adaptability of the land in question for railroad purposes, and much 
testimony was received tending to prove that it had a large value 
on that account, and it is probable that the verdict was influenced 
by such a considération. Since the argument of this motion, I 
hâve carefully read air the évidence in the case, and find that there 
was, however, nothing tending to show that another road at that 
point could reasonably be anticipated ; that there was any existing 
business want, or any reasonable expectation of a future want, of 
that character, except as to a boat railway. It does not appear 
that there is any probability whatever that this land will be avail- 
able at any tlme for any other kind of road. The most that can 
be said as to this is that there is a possibility of such a thing. 
It is true that some of the witnesses for the défendants testifled 
that this land had a market value for railroad purposes, but noth- 
ing was stated to support such an opinion, and the only reason 
given for it was the fact that a party of surveyors had at one time 
been engaged in surveying a portage railway line in the hills to 
the south of the défendants' premises. There was no basis what- 
ever for the claim of value made on this account, and no évidence 
legitimately tending to support the instruction, given at défend- 
ants' request, that, "if the land sought to be condemned is especial- 
ly adapted to the construction of railways," the jury must take such 
fact into considération in estimating its value. An estimate of 
value based upon tàe especial adaptation of the land condemned 
to railway purposes is not warranted by the facts of the case, in 
the absence of anything to show a reasonable expectation of some 
demand at some time for the usé of this land for that purpose. 
Without this, there is nothing to distinguish this land from any 
other land, no matter where located. The public agitation for the 
construction of a boat railway between Celilo and The Dalles, 
which has led to the location by the government of the présent 
line, may tend to warrant a reasonable expectation of the construc- 
tion of such a road. But, as has already been shown, the demand 
which is thus created cannot be considered in estimating the value 
of the land taken. The owner cannot avail himself of the adapt- 
ability of thèse lands to a boat-railway line, to enhance his re- 
covery. The character and magnitude of such an undertaking, as 
a practical matter, takes it out of the fleld of private enterprise, 
if it is one in which such entei-prise is authorized by law to en- 
gage. It is necessarily, therefore, a great public work, and must, 
so far as the question under considération is concerned, be assumed 
to be within the exclusive province of the government. The owner 
of the lands condemned is whoUy precluded by thèse conditions 
from the use which the government seeks to make of them. That 
use is in no way available to him. It is not a property right in 
him, and adds nothing to the value of which his lands are pos- 
sessed, or to the advantages of which he will be deprived by the 
proposed appropriation. He is entitled to the full value of his 
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land considered with référence to ail the uses, présent and pro- 
spective, which he can or has the right to make of it; but the ne- 
cessity of the government cannot be made a measure of his com- 
pensation. 

I am also of opinion that the compensation awarded by the ver- 
dict is excessive, and the motion for a new trial should be allowed 
on that ground. It is argued that ail the witnesses who testifled 
as to value placed the amount above that found by the jury, and 
that there is no contradiction of this testimony. None of thèse 
witnesses estimated défendants' damages at less than |100,000, and 
Bome of them placed the damages at |150,000. Thèse amounts are 
se far above what was found by the jury that it is apparent they 
could not hâve regarded this testimony. It was mère opinion évi- 
dence, based in large part upon conjecture. In arriving at their 
verdict the jury must hâve disregarded the opinions of thèse wit- 
nesses, and formed their own opinions from the facts in évidence, 
and thèse facts do not, in my judgment, warrant the flnding made. 
Inasmuch as there must be a new trial upon the other grounds 
mentioned, it is unnecessary to comment upon thèse facts. The 
motion for a new trial is allowed. 
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(Circuit Court, D. Oregon. February 9, 1897.) 

No. 2,309. 

1. Eminent Domain— Measure of Damages. 

In estimating the value of land taken for a public use, its value for 
such use is not to be considered. 
8. Same. 

An estimate of the value of land taken for a public use should not be based 
upon the adaptation of the land to a spécial purpose, in the absence of any- 
thing to shov7 a reasonable expectatiou of some demand at some time for the 
use of the land for that purpose. 
8. New ïuial — Discrétion of Coubt — Statb Pbactice. 

The discrétion of the courts of the United States to grant new trials is not 
affected by state laws on the subject, and a new trial may be granted by a 
fédéral court for an errer of law affecting a substantial right, though no 
exception has been taken to the ruling, and the error has not been urged on 
the hearing, and though a state statute requires an exception in such a case. 
i. Samk — CoNOUREiNO Verdicts. 

Two verdicts, assessing the value of lands taken for public use at différent 
Bums, do not amount to two concurring verdicts. U. S. v. Seufert Bros. Co., 
78 Fed. 520, reafflrmed. 

Daniel R. Murphy, U. S. Atty., and Charles J. Schnabel, Asst 
U. S. Atty. 
Zera Snow and Wallace McOainout, for défendant. 

BELLINGrER, District Judge. This is a case for the condemna- 
tion of a right of way, and, in its facts, is substantially like the case 
of U. S. V. Seufert Bros. Co., 78 Fed. 520. As in that case, there 
hâve been two trials and two verdicts in this; the différence be- 
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tween the two being that the court set aside the ârst verdict, and 
granted a motion for a new trial, against the objection of the de- 
fendant. Upon the facts of the two cases, there is no substantial 
différence, and the conclusion reached in the case of the United 
States against Seufert is conclusive in this case. In this case the 
court went further than it did in the other case, and instructed the 
jury that if they believed from the évidence that the land sought 
to be condemned, by reason of its location, was valuable as a right 
of way for the boat railway, or for any other railway line, the jury 
should consider such fact as one of the éléments of the defendant's 
damage. As stated in the Case of Seufert, there was no basis what- 
ever for the claim of value made on this account, and no évidence 
legitimately tending to support the instruction. As was stated in 
that case, the use of this land for boat-railway purposes is in no 
way available to this défendant. It is not a property in him, and 
adds nothing to the value of which his lands are possessed, or to 
the advantages of which he would be deprived by the proposed 
appropriation. He is entitled to the full value of his land, con- 
sidered with référence to the uses, présent and prospective, which 
he can, or has the right to, make of it, but the necessity of the 
government cannot be made a measure of his compensation. 

What was said in the other case as to the right of the court to 
consider errors committed by it, although not excepted to at the 
time, and although not urged as a ground in support of the motion 
on the hearing, applies hère. While the court may be at liberty 
to refuse to grant a motion because of such errer, yet I am of the 
opinion that it is within the discrétion of the court to consider 
such error, and make it a ground for the allowance of the motion. 
I am also of the opinion in this case, as in that, that the damages 
are excessive, and are not warranted by the testimony. It is true, 
the opinions of the witnesses who testifled on that subject ail place 
the damages much higher than the amount found by the jury, — 
so much higher, in fact, that it becomes apparent that the flnding 
made was not based upon such testimony, but that the jury must 
hâve reached the conclusion they did upon the facts testifled to 
by the witnesses, rather than upon the opinions of such witnesses 
as to the value of the land taken. 

It is further urged against the motion that there hâve been two 
concurring verdicts in this case, and that the court is not author- 
ized to grant a motion for a new trial in such a case. There is no 
rule which precludes this court from granting a motion to set 
aside a second verdict where there hâve been two concurring ver- 
dicts. Nevertheless, that question does not arise in this case. 
There are no two concurring verdicts hère. The flrst verdict was 
for a much less sum than the verdict now moved to be set aside. 
So far from supporting this verdict, the first verdict is against it. 
The most that can be said as to this is that the second verdict con- 
curs with the flrst as to the amount found in that verdict; but this 
motion is concerned only with the second verdict, not with the 
flrst, and this verdict is not concurred in by the flrst verdict, and 
is, in my judgment, not supported by the facts in évidence in the 



526 78 FEDERAL REPORTER. 

case. In the flrst case the daim for damages made by the défend- 
ant in his testimony was more extensive than that made in the last 
case. In the first case much importance was given to the value of 
the lands taken, as a gold mine, and the défendant at flrst, in efEect, 
testifled that, notwithstanding the great value of his property as 
a fishery, it was even more valuable as a gold mine; and it was 
his claim that this mine was practically destroyed, or greatly in- 
jured, by the proposed appropriation. In the second case he makes 
no particular account of this élément of value in his property, and, 
in efifect, dénies his former testimony in respect to it. So it cornes • 
to this : that notwithstanding the f act that in this case the défend- 
ant, in his testimony, claimed less than in the former case, the 
award of the jury is mijch great er. The former verdict was set 
aside upon the ground that it was excessive, and, upon the case as 
now presented, there is even less to sustain the finding than there 
was in the former case. The motion for a new trial is allowed. 



CHURCH et al. t. OITIZENS' ST. R CO. et al. 

(Circuit Court, D. Indiana. February 13, 1897.) 

No. 9,373. 

1. Corporations— Illégal Stock— Suit to Cancel— Eqcitt Jubisdiction. 

Where one bas made a single purchase of a number of shares of the stock 
of a corporation, and afterwards discovers that a part of the stock of such 
corporation Las been illegally issued, but cannot Identify any particular shares 
of the stock purehased by him with the illégal issue, equity has no power to 
aid him in electing to cancel a proportional part of his stock, or to decree that 
any part of his stock is valid and the remainder invalid. 

2. Bame— MnLTiFAKious Bill. 

A bill by a stockholder of a corporation which seeks, on his own behalf, to 
cancel a part of the stock held by him as invalid and to relieve him of the 
burdens of ownership thereof, and, on behalf of ail the stockholders, to set 
aside transactions by which the property of the corporation has been diverted 
and misapplied, is multifarious. 

3. Same— BoNA FiDE Purchase ot Stock— Eqcities. 

Shares of stock in a corporation are not negotiable securities goTcrned by 
the law merchant, and one who purchases such shares for value, in good 
faith, acquires thereby no rights or equities in respect to the stock which did 
not belong to his transferror or assignor. 

4. Same— Suit bi- Stockholdkr ix Behalf of Corporation. 

Under the ninety-fourth equity rule, it is not a sufBcient excuse for the fail- 
ure of a stockholder, suing to enforce rights of the corporation, to attempt to 
obtain remédiai action by the corporation, that five of the seven directors who 
participated in the fraudulent transactions songht to be set aside are still 
members of the directory. 

Lew Wallace, Jr., Hawkins & Smith, F. B. Burke, and Baker & 
Daniels, for complainants. 
Miller, Winter & Elam, for défendants. 

BAKER, District Judge (orally). I am as well prepared to make 
a ruling upon the demurrer at this time as I should be if I held 
it longer for the purpose of délibération and examination of au- 
thorities. The court has invited the fullest discussion of ail the 
questions that appear to be raised by the demurrer to the bill, 
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more for the purpose of seeing whether or not there was any ground 
upon which équitable relief might be afforded than because the 
court entertained serious d'oubt as to the décision that must event- 
ually be made. The bill is one which sets out facts and transac- 
tions that appeal very strongly to the conscience of a court of 
equity, and one which, if any substantial basis could be found for 
it in the principles of equity jurisprudence, would incline the court 
to support the bill without very much regard to technical questions 
that might arise. This is a suit b'rought by the plaintiffs, citizens 
of the State of New York, against the défendant the Citizens' Street- 
Railroad Company, ar»*i other individual défendants, who are 
citizens of the state of Indiana. The plaintiffs allège that they are 
the owners of 200 shares of stock out of 50,000 shares issued by 
the corporation; that in the year 1895 they purchased thèse 200 
shares of stock, in good faith, for the purpose of an investment, 
in the open market, at the price of 4&| cents on the face value of 
the stock. They allège that, shortly before the filing of their bill, 
— perhaps a month, — they discovered that, something over two 
years before the purchase of their stock, McKee and Vemer, who 
had purchased for $2,250,000 the entire stock of the railroad Com- 
pany, consisting of 15,000 shares of stock, had conceived the idea 
of issuing 35,000 additional shares of sto<;k, and of placing an in- 
cumbrance of |4,000,000 upon the railroad property, and that the 
purpose of such increased stock, and of the exécution of such pro- 
posed mortgage, was to enable McKee and Verner by gift to ob- 
tain possession of the entire additional issue of stock, and to hâve 
enough of the issue of bonds or of their proceeds to reimburse 
them in full for the original purchase price that they had paid in 
acquiring the original stock that was outstanding at the time of 
their purchase, and which gave them the entire ownership of the 
corporation and its assets. It is alleged that, in furtherance and 
for the purpose of consummating this alleged fraudulent scheme 
and combination, McKee and Verner tratnsferred a single share to 
each of certain other persons, who are named, in order to qualify 
them to act as directors; that thèse parties, including McKee and 
Verner, were elected as directors, and that McKee and Verner and 
those parties who had received by gift a single share of stock 
constituted the board of directors and the entire membersMp of 
stockholders of the corporation, and that they ail, as stockholders 
and directors, with a knowledge of the fraudulent purposes on the 
part of McKee and Vemer, and acting in concert with them as a 
board of directors and as stockholders, voted to increase the stock 
by the sum of 35,000 shares, and to issue a mortgage upon the prop- 
erty of the corporation to the amount of $4,000,000. It is further 
alleged that this fraudulent combination and scheme was fully 
consummated by thèse stockholders and directors, and that McKee 
and Verner were given, without any considération whatever, the 
35,000 shares of stock, and that they received out of the bonds 
that were issued the $2,250,000 that they had paid for the prop- 
erty, and it is charged that they hâve received, over and above that, 
a large sum of money out of the proceeds of the bonds and stock. 



528 78 FEDERAL REPORTER. 

It is further chargea in the bill that it was one of the purposes of 
this fraudulent combination and conspiracy that the stock should 
be gambled with, and, by artifices known to those who deal upon 
stock boards, that an artiflcial value, in excess of any real value 
that the stock possessed, should be apparently imparted to it, 
with a view of unloading on the gênerai public. It is alleged that 
this fraudulent purpose and scheme was successfuUy consum- 
mated. Now, the plaintififs allège they discovered, after purchasing 
their stock, sometJiing like a year, the existence of this conspiracy 
and the results that had been accomplished; and they allège that 
before this fraudulent scheme had been entered upon, this prop- 
erty was a valuable property, worth far more than the amount of 
the bonded indebtedness resting upon it, so that its stock was a 
valuable property; that the corporation has been rendered insol- 
vent; and that the entire property of the corporation, if the cor- 
poration were wound up and its assets converted, would be insol- 
vent, and would lack a million or more of dollars of paying ont the 
mortgage indebtedness, leaving the stock absolutely valueless. 
This suit is brought by the plaintiffs, as shareholders in the cor- 
poration, suing, as they allège, for themselves and for and on 
behalf of ail other stockholders in like case who are willing to 
corne in and make themselves parties to the litigation and contrib- 
ute to the expenses of tlie suit. 

The flrst question that is raised by the averments of the plain- 
tiffs' bill is the question whether the plaintiffs hâve any standing 
in a court of equity on the theory on which they hâve grounded 
their cause of action. The plaintiffs allège that having leamed 
that the stock which they purchased in the open market was 
tainted with fraud, and that the whole number of shares of stock 
that they had bought was indistinguishable, so that they were un- 
able to ascertain what shares of stock originated in the fraudulent 
conspiracy which they charge, and what shares of stock represent 
a portion of the original 'and valid capital stock of the company, 
they come into court and elect to repudiate, and ask the court to 
cancel, an aliquot part of their 200 shares of stock, in the propor- 
tion that 15,000 shares of stock, the original valid shares, bear 
to the 35,000 shares which they charge were brought forth as the 
resuit of this fraudulent conspiracy. They ask the court to aid 
them in making an élection by virtue of which they shall be re- 
lieved from the burdens that they assume may be cast upon them 
if they retain the 140 shares of stock which they claim are tainted 
with fraud; and that the court shall adjudge that they are enti- 
tled to do that, and at the same time to retain 60 shares of stock 
which they ask the court to adjudge are valid and binding and 
unaffected by the fraud complained of. The question arising, then, 
is this: Oan a party who makes a single purchase of stock, as 
a single act of contract, repudiate, either with or without the 
assistance of the court, so much of the single and indivisible con- 
tract as may be burdensome to him, and involve him in liability 
to suits and damages by reason of his rétention of it, and at the 
same time retain the other portion of the stock which he allèges 



CHUKCH V. CITIZENS' ST. B. CO. 529 

in his bill it -would be bénéficiai for him to retain? After the best 
reflection that I can give to the subject, it seems to me impossible 
that the law will afford any such relief. The purchase was an en- 
tirety. The contract was an entirety, and it is elementary that the 
court is possessed of no power to make a new contract between 
parties entirely distinct and différent from the contract that they 
hâve entered into. And it is further familiar law that, where a 
party Jias been led into a contract by a fraud that has been prac- 
ticed upon him, he is required, with reasonable promptness, to 
make his élection, either to repudiate the fraudulent contract in 
toto, or else to retain the property that he has received as the 
resuit of the contract which he has been induced to enter into, 
and to sue at law for the purpose of recovering the damages that 
he has sustained by reason of the fraud that has been practiced 
upon him. A purchaser who has been induced to enter into a 
contract by fraud cannot repudiate the contract in part and afflrm 
it in part. If he elects to take the benefit, he must also bear the 
burden. So that on this question it seems to me that there is no 
possibility of the plaintifEs recovering on the theory that stands 
at tbe very front of thelr bill. 

A further objection is made to the bill, that it is multifarious. 
Multifariousness consists in stating against the same party two or 
more independent causes of action in the same bill, or it may con- 
sist in stating one or more causes of action against a portion of 
the défendants and another cause of action against another por- 
tion of the défendants. Hère, in so far as the plaintiffs seek to be 
relieved of the fraudulent stock that they purchased, and to hâve 
it canceled, and to hâve the valid portion of it adjudged to be valid, 
and they adjudged to be stockholders and entitled to the rights of 
stockholders in the corporation in respect of that, it constitutes a 
cause of action which belongs alone to the plaintiffs. It is a cause 
of action which does not présent a right of action in favor of the 
corporation or in favor of any other stockholder. It is a right of 
action that inures exclusively to the benefit of the plaintiffs, and 
in which no other stockholder in the corporation is directly or 
legally concerned. The portions of the bill in which the plaintiffs 
as stockholders seek to redress the wrongs that hâve been suffered 
by the corporation by reason of the wrongful diversion of 35,000 
shares of stock, and by reason of the wrongful gift of |2,250,000 
or more of the proceeds of the bonds to McKee and Vemer, con- 
stitute a cause of action that concems the entire body of stock- 
holders as cestuis que trustent, who are entitled, after the pay- 
ment of debts, to hâve that fund distributed among them. The 
primary right to enforce any cause of action that exista for such 
wrongs is in the corporation, and a stockholder cannot intermed- 
dle by bringing a suit to recover such assets until he has shown 
that it is impracticable that the just rights of the stockholders 
can be preserved through corporate action. The two causes of 
action, then, that are set out in this bill of complaint, are distinct 
and independent; one being a cause of action that belongs indi- 
vidually and exclusively to the plaintiffs, and the other a cause 
78 F.— 34 
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of action belonging primarily to the corporation, and in which the 
plaintifïs hâve no interest except an équitable rigM as cestuis que 
trustent in common with the owners of the other 49,800 shares of 
stock. It would seem on the statement of the proposition to be 
manifest that it would be incongruous, and not in harmony with 
the practice of a court of chancery, in a single bill to prosecute 
causes of action so diverse in their character. In my judgment 
thèse two causes of action are so entirely independent, — one a 
cause of action belonging primarily to the plaintifs, and the other 
a cause of action belonging primarily to the corporation, which if 
sued for by a stockholder inures solely to the corporation, — they 
are so diverse in character, that it needs no argument to show that 
the bill cannot be maintained. 

It is further objected that the plaintiffs in this case, having be- 
come purchasers of the stock, although they were good-faith pur- 
chasers of it, took it and hold it by no better or différent title than 
the transferror of it to them. It is clear that the shares of stock 
in a corporation are not governed by the law merchant, nor are 
they governed by the statute of this state touching bills of ex- 
change and notes made payable in a bank in this state. Securities 
of that character, in the interest of commerce and commercial deal- 
ings, are placed upon such a footing that if they reach the hands 
of an innocent purchaser for value, before maturity, the holder 
acquires them by a new and indefeasible title, which enables him 
to collect the contents of such bills or promissory notes without 
regard to the défenses, légal or équitable, existing between the 
original parties to them. But stocks are mère choses in action, 
governed by the principles of the common law, and by the common 
law such choses in action are no better or higher évidence of title 
or right in the hands of an assignée than they were in the hands 
of the assignor. That is the gênerai rule, — a rule that, in my judg- 
ment, is applicable to this case, — and, without a référence to the 
adjudications that hâve been read to the court, the court would 
hâve reached the same conclusion by the application of the gên- 
erai principles of law with which the members of the bar as well 
as the court are familiar. So that in this case I see no principle 
of the law that would authorize the plaintiffs to maintain the prés- 
ent bill on the ground that the stock that they had purchased, by 
the transfer or assignment of it, had acquired some new rights or 
equities that the stock did not possess in the hands of the trans- 
ferror or assignor. And this view seems to be supported by the 
authorities that hâve been read, which are in harmony with the 
understanding that the court has of the principles involved in this 
sort of contracta. 

It is not necessary that the court should express any opinion with 
référence to the proper scope and effect of the ninety-fooirth rule 
in equity. The rule seems to be so plain and explicit that no com- 
mentary upon it would make more apparent the meaning than that 
which is obvions from the mère reading of it. 

There is no averment in the bill or in the affidavit that any effort 
was made to procure remédiai action from the board of directori 
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of the Company before suit was brought, and this failure is at- 
tempted to be excused by the allégation that five of the seven di- 
rectors who participated in the original fraudaient combination 
and conspiracy are still members of the directory, and it is there- 
fore urged that it must be apparent to the court that an applica- 
tion to them to undo the wrong that they hâve infiicted on the 
corporation would be unavailing. Applying the gênerai principles 
of equity jurisprudence, and following the current of authority in 
the State courts on the subject, the court would be clearly of opin- 
ion that that would be a sufflcient excuse. But the language of 
the rule in question, and the interprétation that bas been given by 
the court which promulgated the rule, make it obvious that it 
was the purpose to introduce a more stringent rule in the national 
courts than the rule which is applied on the same subject in the 
state courts, and that such an excuse as is offered hère does not 
satisfy the rule. It appears from the rule, further, that if formai 
application had been made to the board of directors, and efforts 
to induce the board to undertake corporate action had been made 
and refused, such refusai is not of itself suflBicient to authorize the 
institution of a suit by a stockholder against the corporation for 
the purpose of recovering a corporate asset. It is still required 
that an effort should be made to induce action by the body of 
the corporation, — by the stockholders, — and that, if action cannot 
be obtained either from the board of directors or from the body 
of the stockholders, the bill shall show the character and extent 
of the efforts, and shall particularly show the reasons why the 
party who brings his suit failed to obtain remédiai action within 
the body of the corporation. The bill fails to show proper action 
in thèse particulars; and it fails to show that complainants owned 
the stock at or before the commission of the fraudulent acts of 
which they complain, or that they hâve since acquired the stock 
by opération of law, as required by the rule. There are some other 
features of the bill that would justify comment, if enough had not 
already been said to dispose of the demurrer which has been flled. 

There only remains one further inquiry, and that is whether or 
not the demurrer should be sustained and the bill dismissed with- 
out préjudice, or whether leave should be granted to amend the bill. 

Mr. Wallace: If your honor please, we do not care to hâve leave 
to amend. 

The Court: It seems to the court to be apparent, from the ob- 
servations already made, that it would be impossible for the plain- 
tiffs to amend their bill so as to obviate the objections that hâve 
been pointed out to it. 

In flnally disposing of the case, the court desires to say that it 
is always a matter of regret to the court, where grave charges of 
misconduct are imputed to défendants, that the case should be 
disposed of by a ruling on demurrer, instead of being disposed of 
af ter a f ull investigation and inquiry into the real truth of the grave 
charges that are made. The order of the court is that the demurrer 
be sustained, and that the bill be dismissed, but without préjudice, 
at the costs of the complainants. 
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JONES V. WILKET. 

(Circuit Court, W. D. Peansylvania. , January 27, 1897.) 

1. Patment— Instrument ijnder Seal — Presumptions. 

A shorter period than 20 years, aided by circumstances, may furnish 
ground for inferring payment in f act oî an instrument under seal. 

2. Jddgments— Effeot as to Stkaxgehs. 

One not a party or priry is never concluded by a judgment against whicli 
he had no opportunity to défend. 

3. SAME PARTrES AXI) PUIVIES. 

A son wlio liolds land under a deed from Iiis fatlier, in respect of that land 
is neither party nor privy to a subséquent judgment obtaiued against tlie 
administrator of his father's estate in a suit in wliich tlie widow and lieirs 
were not joined as défendants. 

This was an action of ejectment by Eliza J. Jones against Philip 
Wilkey. A jury was waived, and the case was tried by the court. 

Edw. Campbell and J, M. Grarrison, for plaintiff. 
Kuox & Reed and R. H. Lindsey, for défendant. 

AOHESON, Circuit Judge. Both parties claim title to the land in 
dispute through James Wilkey, their father. By deed dated Janu- 
ary 4, 1883, James Wilkey conveyed the land to his son, the défend- 
ant, Philip Wilkey, for the use of Philip during his life, and after his 
death to the use of his (Philip's) chiidren. James Wilkey died No- 
vember 7, 1883, intestate. On July 7, 1888, John Wilkey, another 
son of James, brought suit in the court of common pleas of Fayette 
county, Pa., against Catherine Wilkey, as administratrix and widow 
of James Wilkey, and the heirs of James, upon a note under seal, 
for 11,684.51, purporting to be signed by James Wilkey, dated March 
15, 1869, and payable to him, John Wilkey, one day after date. 
Catherine Wilkey having died on July 14, 1891, letters of administra- 
tion upon the estate of James Wilkey issued to Samuel H. Dun- 
shane, who was substituted as défendant in said suit. On March 
28, 1893, the plaintifï in the said suit, by leave of court, strnck from 
the record the names of the heirs of James Wilkey (including the 
name of Philip Wilkey); and the cause then prooeeding against the 
sole remaining défendant, Samuel H. Dunshane, the administrator, 
a verdict was rendered in favor of the plaintiff for $2,541.13, and on 
April 4, 1893, judgment on the verdict was entered. By virtue of 
a writ of vend. ex. issued under this judgment, the sheriff of Fayette 
county, on August 5, 1893, sold the land in ^dispute, for the consid- 
ération of f 75, to Eliza J. Jones, the présent plaintiff, and on Decem- 
ber 14, 1893, the sheriff executed and delivered to her a deed for the 
premises. As plaintiff in this ejectment, Eliza J. Jones claims title 
to the land in dispute under the sherifl's deed. 

In her abstract of title, the plaintiff set forth that the deed of her 
father, James Wilkey, to her brother Philip, was made and accepted 
for the purpose and with the intent of delaying, hindering, and de- 
frauding the then-existing creditors of James Wilkey; and, in her 
answer to the defendant's abstract of title, she set forth that the 
deed to him was made "especially to delay, hinder, and defraud John 
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Wilkej, to whom said James Wilkey was then indebted in a large 
Bum of mone^." In support of thèse allégations, upon the trial of the 
case, and as part of her proofs in eliief, the plaintiff introduced évi- 
dence tending to show that, at the date of the deed from her father 
to Philip, her father was indebted to John Wilkey. She put in évi- 
dence the above-mentioned judgment, and also another judgment in 
the coiurt of common pleas of Fayette county for $1,631, obtained on 
April 3, 1894, by John Wilkey against Samuel H. Dunshane, admin- 
istrator of James Wilkey, deceased, in a suit brought December 4, 
1890, upon a note under seal for |1,000, purporting to be signed by 
James Wilkey, dated April 1, 1871, and payable to him, John Wilkey, 
one day after date. As part of her case in chief, the plaintiff also put 
in évidence the original notes upon which thèse judgments were ob- 
tained; and she called and examined John Wilkey to show that, at 
the date of the deed from James Wilkey to Philip, the former was 
indebted to him (John) upon said notes and otherwise, and that the 
father had no property left after the conveyance to Philip Wilkey. 
Upon the question of the alleged indébtedness of James Wilkey to 
John Wilkey on January 4, 1883 (the date of the deed to Philip), 
the évidence is conflicting; but the weight of it, I think, is with the 
défendant. The évidence, direct and circumstantial, considered as a 
whole, fully justifies thèse conclusions, namely : That, at the date of 
the deed from James Wilkey to his son Philip, James Wilkey was 
not indebted to his son John, and that said deed was not intended 
to delay, hinder, or defraud creditors, but was made by James, and 
was accepted by Philip, in perfect good faith. In accordance with 
thèse conclusions wiîl be the flnding of the court in the issue between 
the parties to this ejectment. 

Hère this opinion might well end, but one or two observations 
touching certain points may not be out of place. The above-men- 
tioned notes being under seal, a presumption of payment from mère 
lapse of time does not arise, as suit was brought thereon within 20 
years after maturity. They were, however, very stale claims when 
proceeded on ; and it is well settled that a shorter period than. 20 
years, aided by circumstances, may fumish ground for inferring pay- 
ment in f act. Tilghman v. Fisher, 9 Watts, 441 ; Brigg's Appeal, 93 
Pa. St. 485; Walls v. Walls, 170 Pa. St. 48, 32 Atl. 649. Weighty 
circumstances in aid of such inference appear hère. Immediately 
after the conveyance to Philip, and undoubtedly with a view of in- 
validating it, John Wilkey uistituted a proceeding to hâve his father 
declared a lunatic, wherein he failed. Why did John take that step 
if thèse notes were valid outstanding obligations of his father? 
Why did he not then put them in suit, and attempt to enforce them 
against this land, instead of waiting until his father was dead? 
Again, some years before the date of the deed to Philip, John got 
from his father an undivided one-half (worth, it would seem, $4,000) 
of the "Keeper's Property," and also "some bank stock." Further- 
more, at some date, between 1880 and 1883, James Wilkey gave to 
John $8,000. It would seem, indeed, that this money was in the na- 
ture of a testamentary gift, for about that time the father deter- 
mined to divide his estate among his children in accordance with a 
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scheme of distribution contemplated by his will previously executed 
and then destroyed. In th.at division, Jolm got tlie |S,000, and Philip 
and liis càildren got the farm, the subject-matter of this ejectment. 
And liere mention must be made of a signiflcant faet testified to by 
Alfred Wbaley Tliis witness states (truly, no doubt) that tbese old 
notes were once shown to liim by John Wilkey, who cautioned him 
not to tell his father that he held them, for, if he did, his father 
would not give him (John) anything ont of his estate. If thèse notes 
had not been actually paid or canceled in some way, why should 
their existence be concealed from James Wilkey? Is it not plain 
that, when the father divided his estate among his ehildren, it was 
the mutuaJ understanding of himself and John that thèse notes were 
ont of the way? In view of the conduct of John WUkey, can it be 
credited that he had any valid claim against his father upon thèse 
notes when Philip got his portion of his father's estate? Finally, 
after this suit was brought, the plaintifE herself solemnly declared, in 
the hearing of her nephew Isaac Wilkey, and umder impressive cir- 
cumstances, "that John hadn't doue as he promised to with her, and 
that thèse notes were not good, and that she didn't believe that 
grandpap owed him anything." The plaintiff denied that she had 
ever said that the notes were f orgeries, but she did not deny that she 
made the above statement, testified to by Isaac Wilkey. 

The plaintifC's counsel, however, notwithstanding the issue of fact 
raised by the abstracts of title, and the course whieh the trial took, 
oontend that the above-recited judgments conclude the défendant. 
But it is a fundamental prinoiple that judgments conclude only par- 
ties and privies, and one not a party or privy is never bound by a 
judgment against which he had no opportunity to défend. Bittis- 
paugh V. Lewis, 103 Pa. St. 1. Thus, in an ejectment against the 
terre-tenant of mortgaged premises by the purchaser at a sheriÊf's 
sale, the défendant may avail himself of any défense he might hâve 
made if he had been a party to the scire facias suit. Mather v, Clark, 
1 Watts, 491. So, the owner may défend on original grounds in eject- 
ment by the purchaser at a sheriff's sale under a judgment upon a 
mechanic's lien (Christine v. Manderson, 2 Pa. St. 363), or under a 
judgment upon a municipal claim, in a procédure to which the owner 
was not a party (Delaney v. Gault, 30 Pa. St. 63). New, as heh\ 
Philip Wilkey would hâve the right to contest John's claims on orig- 
inal grounds, whether sued with the personaJ représentative or 
brought in afterwards by scire facias. Sample v. Barr, 25 Pa. St. 
457. Considered, however, solely as grantee^ Philip stands in no 
privity whatever to the judgments hère set up. Posten v. Posten, 4 
Whart. 27, 42. There the court, in overruling an assignment of error 
to the allowance by the trial court of proof that no debt upon which 
the judgment was based existed, said : 

"The défendant insista that this judgment ia conclusive évidence of the debt, 
for which it was rendered; but, if this be so, the plaintiiï's land might be sold 
under a judgment confessed subsequently to his deed for a debt alleged to be 
prior, although he could prove that the debt was feigned, and the judgment 
covinous and fraudaient as to him. This is certainly not the rule of law. nor of 
justice. If a judgment between other persons be given in évidence to alïeet the 
rights of a third person, neither party nor privy to the judgment, he may show 
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that it was set on foot by covin, and thus avoid it. The plaintiff hère was 
neither party nor privy in respect of land which he held by a previous deed from 

the father." 

This language is very pertinent to tlie case in hand. 

Nor is Philip Wilkey concluded by the proceeding in the orphans' 
court of Fayette county. Russell v. Place, 94 U. S. 606, 608. That 
proceeding related to personal estate. It did not at ail concern this 
land. Moreover, Philip was not a party to that proceeding, ajnd was 
not before the auditor. 

Finding of the Court. 

The parties, by stipulation in writing, having waîved a jury, and 
agreed upon a trial of the issue of fact by the court, this cause ac- 
cordingly came on for trial by the court, without the intervention of 
a jury, on the Sdth day of Novauber, 1896 ; and on that day and the 
succeedmg day the court fully heard the parties and the évidence 
submitted by them, respectively, and the arguments of counsel ; and 
now, this 27th day of tfanuary, 1897, the court, upon due considéra- 
tion, finds in favor of the défendant 



O'CONNELL et al. v. CENTRAL BANK. 

«Circuit Court, D. Oregon. February 9, 1897.) 

No. 2,177. 

ASSISKMENTS FOR BeNEFIT OP ChEDITORS— MoRTGAOE SeCURINO PREFERENCES— ORE- 
GOX Statute. 

The Oregon statute declaring invalid gênerai assignments for creditors, 
unless made for ail creditors (Hill's Ann. Laws, § 3173), does not apply to a 
mortgage made by an insolvent to secure one créditer, though it covers ail 
the mortgagor's property, and though the mortgagee had knowledge of bis 
Insolvency. Beall v. Cowan, 21 C. C. A. 267, 75 Fed. 139, followed. 

This was a suit in equity by Eugène O'Connell and others against 
the Central Bank to set aside a mortgage made to the latter by the 
Oakland Box & Barrel Manufacturing Company. 

Wm. Wirt Miner and J. W. Bennett, for complainants. 
E. B. Watson and J. F. Watson, for défendant. 

BELLINGER, District Judge. This is a suit to set aside a mort- 
gage made by the Oakland Box & Barrel Manufacturing Company 
to the bank. It is claimed and appears that the mortgage in ques- 
tion was upon ail the property of the Oakland Box & Barrel Manu- 
facturing Company, and that the Oakland Box & Barrel Manufac- 
turing Company was insolvent at the time the mortgage was made, 
and I hâve no doubt but that the bank knew of this condition. 
Nevertheless, it is the law of this circuit that such a mortgage is 
not within the provision of the statute (section 3173, Hill's Ann. 
Laws Or.) which provides that "no gênerai assignment of property 
by an insolvent, or in contenàplation of insolvency, for the beneflt 
of creditors, shall be valid unless it be made for the beneflt of ail 
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his creditors in proportion to the amount of their respective claims." 
In the case of Beall v. Cowan, 21 C. G. A. 267, 75 Fed. 139, the cir- 
cuit court of appeals for this circuit, following the décisions of the 
suprême court of the state of Oregon, held, in effect, that the court 
would regard the form of the instrument, and, if it be not in form 
an assignment, it is not within the act quoted. The doctrine of 
this décision, and of the décisions of the suprême court upon which 
it is founded, is that the statute "was not intended to prevent an 
insolvent debtor from preferring one créditer to another, and was 
not intended to apply to aiiy and ail instruments or means by which 
an insolvent might divest himself of his property, and thereby pay 
or secure certain creditors to the exclusion of others, but was in- 
tended to apply to the subject-matter of the statute, which was 
the voluntary distribution of an insolvent's estate through an as- 
signée, and substantially in the method contemplated in the stat- 
ute, — a proceeding by which the insolvent surrendered his estate 
to another for the benelit of his creditors, and under which the 
assignée distributed the estate, and in which the transfer became 
effective without the assent of the creditors, and the insolvent lost 
ail dominion over his property." Following thèse décisions, I 
must hold that the mortgage in this case is not within the statutory 
définition of a gênerai assignment. It is therefore ordered that 
the bill of complaint herein be dismissed. 



COWEN et al. v. ADAMS et aL 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1897.) 

No. 367, 

1. Suit undeb Wijx — Neoessakt Parties— Legatees. 

One M. made his will, in 1880, leaving his estate to be equally divided among 
his four ehildren and a grandson, the son of a deceased child. The will also 
i-eferred to advances made by the testator ta his ehildren, and charged to them 
ou his books, and declared that the provision made by the will was to be in 
addition to such advances, and that, in the settlement of his estate, such 
advances already made, and any that should be afterwards made, should not 
be treated as advancements, but as gifts, not in any manner to be accounted 
for by the ehildren or grandson. Some time after the making of this will, 
W., one of M.'s sons, met with financial disaster, and became very deeply in- 
volved. M. then directed J., another son, to do what was necessary to relieve 
W., and thereafter, through J., advaneed very large sums to pay W.'s debts, 
taking W.'s notes therefor, and taking assignments of collatéral from some 
of W.'s creditors. Shortly before the death of M., and when it was expected, 
the persons who afterwards became administrators with the will anuexed took 
from W. a paper authorizing the application of his share of his father's estate 
to thèse notes. This paper W. afterwards revoked, and then revoi^ed the 
revocation, and afterwards gave the administrators a reeeipt for nearly the 
whole amount of his share of the estate by its application to the payment 
of the notes, and thereafter he received the reraaining collaterals, taken by 
his father when he paid W.'s debts, and which liad not beeu rcalized on by 
him. In the meantime, in a suit instituted agaiust W. by his wife, a decree 
had been entered, pursuant to which he conveyed to trustées, for the benefit 
of his family, ail his interest in his father's estate. The trustées under this 
deed brought suit against the administrators executing M.'s will to set aside 
the reeeipt given to them by W., to establish W.'s right to liis interest in his 
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father's estate, and for an accounting thereof. Held, that the legatees under 
M.'a will were not necessary parties to the suit, either as it was thereby 
Bought to set aside W.'s receipt or as it was sought to establish W.'s interest 
in the estate notwithstanding the advances to him. 

2. Construction' dp Will— Advances. 

Held, further, that the dominating purpose ot M.'s will was that the property 
he should leave at his death should be equally divided among his children and 
grandchild, irrespective of previous advances, and, while a debt from a legatee 
might be created which wonld be independent of the absolution accorded by 
the will, to establish the création of such a debt would require clear proof of 
the existence of a distinct purpose on the part of the testator himself, at the 
time of the transaction, to put such debt outside the pale of the forgiveness 
written in the will, and that the advances made to W., for which his notes 
were given, though debts during M.'s life, were not shown by the évidence 
to be outside the provisions of the will, and they were extinguished on M.'s 
deatlL 

8. EsTOPPEL — Leoater'3 Rrceipt. 

BeUd, further, that the receipt of the eoUaterals, to which he became entitled 
upon the extingnishment of his debt, did not estop "W. to dispute the receipt 
given to the administrators, and that, in view of the position of trust in which 
the administrators stood towards W., the receipt procured by them from him, 
by which, without légal obligation to do so, he surrendered the greater part 
of his share of the estate, would not be permitted to stand in the way of the 
enforcement of his rights in the estate of M. 

Appeal from the Circuit Cîourt of the United States for the Dis- 
trict of Kentucky. 

This is a suit in equity brought in the circuit court for the district of Kentucky, 
by the above-named Benjamin R. Cowen, Evan F. Williams, and A. S. Fra- 
zer, appellants, as trustées under a deed of trust executed by William Means 
on the 26th day of December, 1891, and which purported to convey ail the 
interest of the said William Means as devise* under the will of his father, 
Thomas W. Means, in trust for the purposes recited in a certain decree of the 
court of common pleas of Greene county, Ohio, against the défendants Thomals M. 
Adams and E. O. Means, as administrators with the will annexed of the estate of 
Thomas W. Means, and John Means, who had been eonnected with the transac- 
tions ont of which the controversy growa. As the appeal is not prosecuted as 
against John Means, it is not necessary hère to state the particular relationship 
of John Means to the subject-matter of the suit in respect to his liability to 
account The object of the suit is to set aside a certain instrument of settlement 
and receipt given by William Means to the above-named administrators on the 
16th day of October, 1890, and for a déclaration establishing the right of the said 
trustées to recover, in virtue of the interest of William Means as legatee, a one- 
fifth interest of the estate of the said Thomas W, Means, and for an accounting 
and payment to them of the amount of the legacy bequeathed to the said William 
Means. 

In order to a proper understanding of tbe grounds of the décision of this court, 
it is necessary to give a brief account of so much of the history of the prior events 
and of the transactions involved in the controversy as are deemed by the court 
material, supplemented, however, by some further incidental facts wliich are stated 
in the opinion. Thomas W. Means was on the 20th day of July, 1880, and for 
many years prior thereto had been. a résident of Hanging Rock, in the state of 
Ohio, and had reached the âge of 77 years. He liad been an active and capable 
man, eugaged in many kinds of business enterprises, and had accumulated a large 
property, amounting to $700,000 or $800,000. He had had five children,— John, 
William, Mary, Margaret, and Sarah, — the latter of whom had married one Cii!- 
bei-tson. Previous to the date just mentioned, Mrs. Culbertson had died, leaving 
her son, Thomas M. Culbertson, as lier only heir. Thèse five persons, the four 
children and the grandson, were ail living at the date referred to. Prior to that 
time he had been in the habit of assisting his children, and in that way had already 
advaneed to them large sums of money. He had oi^ened accounts with each of 
them, in which he had charged them with the sums which he had fumished them, 
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and given them crédit for various items to which he had conceived tliem entitled 
for the purpose oî keeping thèse accouats. He had assisted some of bis children 
in business, introducing them iuto various enterprlses in which he was himself 
concerned, and, when such enterprises had been disastrous or unprofitable, had 
chargea off the Ioss«s to himself, or furnished them with the means to balance up 
their losses and take a fresh start; his purpose seeming to hâve been, while he 
lived, to take upon himself such burdens, and help them along through their mis- 
fortunes and discouragements. At one lime, on December 9, 1873, he made a gift 
to his children of $400,000, $80,000 to eaoh. Previous to that time he had advanced 
them, in ail, more than $250,000. Without for the présent going into further par- 
tlculars of this kind, Thomas W. Means, on the said 20th day- of July, 1880, made 
and executed his last will, the fourth and fifth paragraphs of which are hère given: 

"(4) I give, devise, and bequeath ail the residue and remainder of my estate, 
Personal, real, and mixed, wherever situated or located, of which I shall die pos- 
sessed, to be equaJly divided among my four children, John Means, William Means, 
Mary A. Adams, and Margaret A. Means, and my grandson, Thomas M. Oulbert- 
Boe (son and sole heir of my deceased daughter, Sarah Jane Oulbertson), who 
shall be living at the time of my decease, and the issue of any child now living, 
and of said grandson, who may then hâve deceased, such issue taking the share 
to which such child or grandson would be entitled if living. But said share given, 
devlsed and bequeathed to said grandson or his issue is to be held in trust as 
hereinafter provided, and to be subject to the provisions hereinafter contained as 
to said grandson's share. 

"(5) I hâve made advances to my said children which are charged to them, 
respectively, on my books, and I may make further advanees to them, respectively, 
or to some of them, and to my said grandson, which may be charged on my books 
to their respective accounts. I désire the equal provision herein made for said 
children, and the provision for said grandson, to be a provision for them, respec- 
tively, in addition to said advanees made and that may hereafter be made, and 
that, in the division, distribution, and settlement of my said estate, said advanees 
made and that may hereafter be made be treated, not as advancements, but as 
gifts, not in any maaner to be accounted for by my said children and grandson, 
or any of them." 

After the making of this will the testator continued to make advanees to his 
children, and to keep regular accounts vpith them, as he had previously done. To 
some of them he advanced very considérable sums, thus: To John Means he sup- 
plied $20,685; William Means, $41,590; Mary A. Adams, $48,792; Margaret A. 
Means, $55,568. Thèse, with former advanees, made up the sum of $100,000 to 
each, exclusive of the $80,000 which, as above stated, he had given to each of 
them. No advanees appear to bave been made to the grandson, Oulbertson, the 
reason probably being that he was a minor, and perhaps, also, because he had 
other resources, on his paternal side. John Means, the oldest son, was himself a 
prospérons man, and acquired a considérable fortune. William established him- 
self in Cincinnati, and became a man of distinction there, being at one time mayor 
of the city. He became président of the Metropolitan National Bank, one of the 
leading financial institutions of the city. He acquired, and for many years main- 
taîned, the réputation of being a sound and capable business man. But the Met- 
ropolitan National Bank, which had for some time been laboring under heavy 
embarrassments resulting from mismaoagement and irregular dealings with its 
funds by the président, became so mueh involved that in February, 1888, it failed, 
and directly went into the hands of a receiver. By reason of his défalcations as 
trustée for large properties, and of his irregular transactions in the affaii-s of the 
bank, William Means became deeply involved, not only with respect to his char- 
acter and standing as a man, but also in respect to liis financial affairs. Proceed- 
ings, both civil and eriminal, were threatened, and were imminent. While he 
had large and valuable collaterals, they could not be presently realized upon, 
and, if they could hâve been realized in full, they would hâve been scarcely 
sufficient to hâve met his liabilities. In this state of affairs he turned to his 
father, who in 1884 had removed to Ashland, Ky., for help. The latter sum- 
moned to his counsel John Means, his other son, and, after considering the 
ways and means of helping William out, he sent John to Cincinnati to inves- 
tigate affairs, and do what should be found needful to relieve William in his 
embarrassed situation. The resuit was that, ou its being ascertained that Wil- 
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liam's indeblerlncss to thé bank amounted to the sum of fpi25,911.74, John Means 
paid to the bank that sum, and took an assignment to Thomas W. Means of ail 
the coUaterals which the bank held as security therefor, amounting, in ail, at their 
par value, to the sum of $182,350,— their estimated salable value being $146,000. 
This -was on February 15, 1888. On the f ollowlng 22d day of February, at John'8 
request, William Means esecuted his promissory note to Thomas "W. Means for 
the sum of $125,911.74, which John had paid to the bank. The following is a 
copy of the note: 

"Cincinnati, O., Feb. 15, 1888. 

"Due Thomas W. Means, or order, one hundred and tvsrenty-five thousand nine 
hundred and eleven and '* /loo dollars, wlth interest from date. 

"$125,911.74. William Means." 

On the llth day of March, 1888, John Means paid for William Means, to the 
Bank of Ashland, $15,027, to take up two notes, given by William Means, for 
which the Bank of Ashland held collatéral» of the par value ot $22,000, which 
were transferred to Thomas W. Means, and William Means thereupon executed to 
Thomas W. Means his promissory note therefor, as follows: 

"Tellow Springs, C, March 19, 1888. 
"One day after date I promise to pay to the order of Thomas W. Means fifteen 
thousand and twenty-seven dollars, for value received. 
"15,027.00. William Means." 

On August 20, 1888, Thomas W. Means took up a note, of William Means for 
$5,000, and William Means sent to Thomas W. Means his note for that amount, 
with some accrued interest, as follows: 

"New York, August 20, 1888. 

"One day after date I promise to pay to the order of Thomas W. Means five 
thousand forty-one and «'/loo dollars, for value received. 

"$5,041.67. WilUam Means." 

Another transaction of like character was the payment by Thomas W. Means to 
Hunt & Gurkey of the sum of $2,100, for which, on October 24, 1888, William 
Means executed the following note: 

"Kew York, October 24, 1888. 

"One day after date I promise to pay to the order of Thomas W. Means twenty- 
one hundred dollars, for value received. 

"$2,100. William Means." 

At this stage of affairs, there appears to hâve been some scheme concocted for 
obtaining a nolle prosequi in référence to the criminal prosecution which had been 
commenced in the fédéral court on account of William Means' transactions in the 
affairs of the bank, or of obtaining a pardon therefor. In furtherance of this 
scheme, a note for $75,000 was made by William Means to Thomas W. Means, as 
follows: 

"New Haven, Oonn., November 9, 1888. 

"One day after date I promise to pay to the order of Thomas W. Means seventy- 
five thousand dollars, value received, mth interest from date. 

"$75,000. William Means." 

Appended to this note was the following: 

"It is agreed, as part of the transaction by which I hâve procured a loan of 
seventy-five thousand dollars upon the foregoing note, that the amoant thereof, 
and ail the Interest, shall be paid from my interest as devisee or distributee of the 
estate of Thomas W. Means. 

"November 9, 1888. William Means." 

Exactly how this $75,000 was intended to be nsed dœs not appear. It is not 
shown that the money was aetually employed, and the scheme was either not pur- 
sued or fell through. William Means was tried upon the indictments in the United 
States district court at Cincinnati and acquitted. On the 22d day of November, 
18S8, another note was executed by William Means to Thomas W. Means for the 
Eum of $45,000, as follows: 
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"$45,000. New HaTen, Conn., November 22, 1888. 

"One day after date I promise to pay to the order of Thomas W. Means forty- 
fiv« thousand dollars, for value received, with interest from December 1, 1888. 

"William Means." 

Appended tàereto was the foUowing: "- 

"The above is for money loaned to me by Thomas W. Means, on account of my 
indebtedness as executor and trustée of the estate of A. Labrot, deceased, and it 
îs agreed, as part of the transaction by whicb I bave procured a loan of forty- 
five thousand dollars upon the foregoing note, that the amount thereof and ail 
interest shall be paid from my interest as devisee or distributee of the estate of 
Thomas W. Means. 

"November 22, 1888. William Means." 

John Means was acting as the agent of bis father in ail of thèse transactions, 
and used bis father's funds in making the payments on account of whicb the notes 
of William Means were given. Certain correspondence took place between John 
Means and William Means, during the pendency of thèse transactions, in relation 
to the giving of the above-mentioned notes by William Means, and the form in 
whicb they were put, to whicb the appellants refer as explanatory of the purpose 
for which the notes, and the stipulations at the end of some of them, as above 
shown, were made. This correspondence is referred to in the opinion. Thomas 
W. Means, already 85 years of âge, bad, in 1888, become almost blind, and that 
affliction was increasing upon him. He was somewhat enfeebled in mind, and 
quite infirm, and by June, 1889, had become quite imbécile. He had, up to that 
time, at least, had a gênerai understanding of what was being done for William, 
and approved of it. He was deeply troubled at the calamities which had befallen 
liis son, and felt a deep interest in relieving him. Soon after the above-mentioned 
transactions in aid of William were begun, John Means, with the assent of his 
father, opened up a separate account in his father's books, in his own name as 
debtor, with référence tbereto, in which were recorded the substance of the mat- 
ters of account involved, and in this separate account John Means continued the 
record of the transactions. 

Thomas W. Means died June 8, 1890, and on the 28th day of the July foUowing 
his death Thomas M. Adams and E. 0. Means were appointed administrators with 
the will annexed. Thèse persons— Thomas M. Adams and E. C. Means— had, a 
.short time préviens to the testator's death, obtained from William Means the fol- 
lowing instrument: 

"Ashland, Ky., June 16, 1890. 

"I hereby direct the executors of the will of Thomas W. Means, or tho Personal 
représentatives hereafter to be aippointed, to charge against my distributable share 
as heir at law of Thomas W. Means, or as devisee under his will, the notes here- 
tofore given by me to Thomas W. Means; and I do further hereby assign such 
interest or share, or sufBcieut thereof to pay and discharge such notes. 

"William Meana, 

"Witness: 

"S. B. B. Dranan. 
"James Means." 

On the 17tli, the day foUowing, William Means dellvered to the said Thomas M. 
Adams and E. 0. Means the foUowing paper: 

"Ashland, Ky., June 17, 1890. 
"To Wtom It may Concern: This is to certify that ray object in signing a cer- 
tain paper, dated June 16, 1890, in which the executors of the estate of Thomas W. 
Means are directed to charge up my obligations against my interest in said estate, 
was done to insure the estate against loss through the purchase of such obligations, 
no matter how obtained, and for no other purpose whatever. 

"William Means." 

On the 28th day of July (although it bears date the 29th), Thomas M. Adams 
and E. C. Means, under appointment as administrators, indorsed upon the back of 
the paper above .set forth, bearing date June 16, 1890, the foUowing: 

"This paper came into the possession of the undersigned June 16, 1890, and has 
been held jointly since. And now, as administrators with will annexed of Thomas 
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W. Means, deceased, and upcm our appointment and qualification as snch, we 
note and indorse hereou its delivery and acceptance to and by us. 

"E. G. Means, 
"T. M. Adama, 
"Administrators with Will Annexed of Estate of Tliomas W. Means. 
"July 29, 1890. 
"Attest: 

"John F. Hagar. 
"W. P. Seaton." 

Then, also, on tlie day of the appointment of the administrators, July 28th, 
William Means deliyered to the administrators an instrument of revocation, as 
follows: 

"To the Executors and Légal Représentatives of the Estate of Thomas W. Means, 
Deceased, and to E. C. Means and Thomas M. Adams, Individually: 

"Grentlemen: Inasmueh as, by a certain paper, dated June 16, 1890, it is claimed 
that I authorized certain notes to be dedncted from or charged against my dia- 
tributable share as heir at law of Thomas W. Means, and further assigned certain 
interests to pay said notes: Now, this is to notify you, and ail other persons 
interested herein, that I hereby revoke and annul said paper writing, and ail 
consent and authority conferred by it, and déclare said paper to be null aud void 
for any purpose whatever. And you are notifîed not to deliver said paper to any 
person, or make any use of the same; and I make this notification for the foUow- 
Ing, among other, reasons: (1) Thiit said paper was not to be delivered without 
my consent. (2) Said paper was wholly without considération and inoperative for 
any légal purpose. (3) Said paper was signed without légal advice or proper infor- 
mation as to the contents or meaning. (4) Said paper was obtained from me in 
ignorance of important facts and of my légal rights. (5) Said paper was obtained 
under circumstances that make it inéquitable that I shall be bound by it. (6) 
Said paper was not intended to be used in any manuer against my interests or 
désire. 

"Yours, respectfully, William Means. 

"Ashland, Ky., July 28, 1890." 

On October 4th following, William Means revoked his revocation of July 28th, 
by the following indorsement upon the margin thereof: 

"To E. C. Means and Thomas M. Adams, Administrators with the Will Annexed 
of Thomas W. Means: 

"ïhe matter of revocation contained in this notice and paper are hereby revoked. 
"October 4, 1890. William Means. 

"Attest: 

"John F. Hagar." 

On the 16th of October, William Means gave the administrators the following 
receipt: 

"Ashland, Ky., October 16, 1890. 
"Reoeived of Thomas M. Adams and E. 0. Means, administrators with the will 
annexed of the estate of Thomas W. Means, deceased, the sum of one hundred 
and thirty-six thonsand and thirty five and seventy-five one-hundredths dollars, 
being a part of my distributable share as legatee under said will, applied by them, 
as ordered by me, upon the following notes and claims owed by me to the estate of 
said décèdent, and payable to his order, viz.: [Hère follows description of 10 notes, 
with balance due on each, aggregating $136,035.75.] This receipt is given in pur- 
suance of seulement made October 16, 1890. William Means. 

"Attest: 

"John F. Hagar. 
"A. E. Lampton." 

On the same day, the administrators took from William Means a further receipt, 
which was dated the ITth, and changed to the 18th, for the sum of $26,240.79, 
as a part of his share in the estate, the money to be paid to his brothers and 
sisters on account of antécédent debts, if there should be enough left for the 
purpose, after paying the above-mentioned 10 notes. It appears that the sisters 
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■were nnwilling to caxry ont thîs part of the proposed arrangement, and the 
reeeipts were returned to William Means by the administrators shortly afterwards. 
On October 23, 1890, William Means received from E. O. Means the notes of 
William Means, which had been taken up from the Metropolitan National Bank, 
February 15, 1888, amounting to $125,911.74, and received, also, certain coUat- 
erals, which had been taken by John Means for his father at the time when he 
paid William Means' obligations. 

There is évidence tending to show that William Means, at the time when he 
signed the instrument of October 16th, was induced to do so by the expectation 
that he would in some way get the expected surplus of $26,240.79, which vi%s, at 
about the same time, receipted for by him to be paid to his brother and sisters, as 
above mentioned; but the évidence does not disclose very clearly in what way this 
was to be accomplished. The appellants introduced évidence, which, they claim, 
tends to show that, some time in February, 1890, William Means, having f allen into 
a pecuniary controversy with his wife and children (more particularly his wife),and 
being pressed for a settlement upon them, with the intention of satisfjàng such 
claims and reconciling their différences, entered into an agreement whereby he 
undertook to assign and transfer to them his expectancy in hia father's estate. It 
appears, from the proof in the case, that a suit was commenced in the court of 
common pleas of Greene county, Ohio (where the wife and children then resided), 
by them, against William Means, for the purpose of compelling the spécifie per- 
formance of such an agreement as having been made in 1890. Process was served 
upon William Means, but he did not défend the suit. The case was heard upon 
the pleadings and proof introduced before the court, and thereupon a decree was 
rendered, finding the existence of the agreement above mentioned, and substantial- 
ly decreeing a spécifie performance thereof, and directing the défendant, William 
Means, to exécute a deed of trust, conveying his expectancy to the présent com- 
plainanta as trustées, "upon the trust that they take possession of ail of said 
property, and couvert it into money, and hold and invest the same upon security 
such as is required by a guardian under the laws of Ohio, being hereby vested 
with ail the autiority and powers necessary or appropriate for such purpose, and 
that they apply the net increase thereof, and so much of the principal as may be 
necessary, to the reasonable support of the family of William Means, including 
himself, the plaintiffs, and their said mother: provided that, upon agreement in 
writing of ail the parties as to distribution of said trust funds, the trustées shall 
exécute such agreement," — with other incidental détails and directions. And such 
a deed was executed by William Means, December 26, 1891. 

The answer of the défendants sets up and claims that the sums advanced by 
Thomas W. Means to William Means, on and after February 15, 1888, were loans, 
and were not included in the scope of the will of Thomas W. Means, whereby 
advances of the kind therein described were to be forgiven; that, therefore, the 
administrators are entitled to set ofE the demand of the estate arising thereon 
against the legacy directed to be paid to William Means; and, further, that, if this 
were doubtful, the questions creating the controversy on this matter hâve been 
settled by and between the administrators and William Means, without notice of 
any assignment by him to the complainants, and that, upon such settlement, they 
hâve given up to the said William Means certain valuable securities; and, inci- 
dentally, they daim that the alleged agreement for an assignment to the wife and 
children, which formed the basis of the judicial proceeding in Greene county, did 
not, in fact, exist; and they also insist, on this appeal, that the suit is defective 
for want of proper parties défendant, it being urged that the other legatees under 
the will of Thomas W. Means should hâve been made parties to the suit. 

Upon hearing the case on the pleadings and a voluminous body of proof, the 
presiding judge in the court below rendered an opinion, in which he suggested a 
difficulty in deaiing with the case for the purpose of distribution, arising from the 
want of necessary parties to the suit; but, nevertheless, the court proceeded to 
discuss and décide the merits of the case, reaching the conclusion that the sums 
paid for the bonefit of William Means were loans, not intended to be covered by 
the bequest in the will, and holding, further, that the question of the validity of 
the settlement by William Means with the administrators ought not to be decided 
in the présent sviit, but be postponed until the gênerai settlement of the estate 
should be had, with ail the necessary parties before the court. Thereupon, tlie 
following order was entered: "This cause came on to be heard at this term, and 
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was argued by connsel, and thereupon, on considération thereof, the court find» 
the issue joined against the plaintiffs, and in favor ot the défendants, and the 
bill is dismissed as against the défendant John Means at the cost of the plaintiffs. 
The plaintiffs are given leave, within thirty days, to amend their bill, so as to 
make it a bill for the gênerai settlement of the estate of Thomas W. Means; 
but such amendment must be upon the basis of the conclusions of the court upon 
the issues already joined, as stated in the opinion herewith filed, and, in default 
of such amendment, the bill shall stand dismissed, as against ail the défendants, 
Ht plaintiffs' costs." 

The complainants having declined to amend their bill by bringing in other parties, 
a decre« absolute was entered on the 31st of July, 1895, dismissing the bill, with 
costB, but withont préjudice to the right of the complainants to recover in another 
suit the amount of said William Means' legacy, over and beyond the amount of 
the receipt of said William Means, for $136,035.75, and without préjudice to any 
issues not joined and found against them in this suit. It should further be stated 
that the court below held that John Means acted as the agent of his father !n 
the transactions Involred in the controversy, and was, therefore, not liable to 
account to the complainants. Accordingly, the bill was dismissed, as against him, 
unconditionally. The complainants appealed against both parts of the decree, — 
that in favor of John Means, as well as that in favor of the administrators; but 
they hâve since dismissed their appeal as against John Means, thus leaving only 
the question of the correctness of the decree of the court below in respect to the 
principal questions in the case touching th* transactions in the furnishing of 
money by Thomas W. Means to William Means, and the settlement and receipt 
between the latter and the administrators. 

John J. Glidden, John Little, H. P. Whittaker, and Little & Spen- 
cer, for appellants. 

Lawrence Maxwell, Jr., Julius L. Andersen, and John F. Hager, 
for appellees. 

Before LURTON, CHrcuit Judge, HAMMOND, J., and SEVER- 
ENS, District Judge. 

SEVERENS, District Judge, having made the foregoing state- 
ment of facts in the case, delivered the opinion of the court. 

The flrst question, in due order, which we are required to dé- 
cide, is whether the suit is defective for the want of parties in 
respect ta the object sought to be attained. The suggestion of 
the défendants is that the other legatees than William Means 
»hould hâve been made défendants. The object of the bill is to 
obtain a decree setting aside a receipt given to the administrators 
by William Means for the legacy given him by his father's will, 
and establishing the right of the complainants to recover the 
amount of such legacy. It cannot be doubted that the subjeçt- 
matter of the suit is one of équitable cognizance, and that the bill 
was flied in the proper court. Payne v. Hook, 7 Wall. 425; Byers 
V. McAuley, 149 U. S. 608, 13 Sup. Ct. 906. The transactions in 
which the receipt was obtained were conducted in behalf of the 
estate by the administrators, and by them only. They alone rep- 
resented the estate, and they are its sufficient représentatives in 
a suit to set it aside. 

In respect to the other branch of the relief sought, attention 
must be given to the essential nature of the controversy. It re- 
lated substantially to the question whether certain funds which 
had been supplied by Thomas W. Means to William Means were 
in the nature of a debt to the estate, and so compétent to be set 
olï against his legacy. This is the theory of the counsel who rep- 
resent the administrators, and we think it is entirelj correct. Adr 
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ministrators and executors are possessed of the légal title to the 
Personal property of the estate. If there is a debt, ttey hâve a 
right to it in their représentative capacity. In any controversy 
as to whether it is a debt or not, they are the proper litigants, and 
the only proper ones on that side of the controversy. They are 
trustées of the estate, and whether a certain claim is or is not 
parcel thereof is to be determined in a suit in which they stand 
for the estate. That there are legatees who are consequentially in- 
terested in the resuit does not make it necessary that they should 
be présent in the suit, unless in a case where the trustées behave 
fraudulently towards them. The beneficiaries may sometimes be 
proper parties, but ordinarily, at least, they are not necessary par- 
ties. The controversy, as above stated, is the only one which ex- 
ists, except that which relates to the receipt. No one questions 
the existence of the will, or the right of William Means to the 
legacy, and the only question is, as before stated, whether he owes 
a debt to the estate which must be set olï against it. The ques- 
tion in this case is one relating to personal property only. The ad- 
ministrators hâve not the title to real estate. That passed directly 
to the devisees. The personal property they take from the hand 
of the administrators. We think that the administrators were the 
compétent représentatives of the estate, and the only necessary 
ones as the controversy now stands. It may be that the court 
cannot go so far as to order distribution, but it may go so far as 
to détermine the right of complainants, and set aside the receipt, 
if that should be held proper. This would be no new thing. There 
are several cases in the suprême court and circuit court reports, 
where that has been the limit of the action of the court. Payne v. 
Hook, supra, is one of them, and is familiar. Nor is the bill pré- 
maturé for such purposes. 

In the court below no question was raised as to the necessity of 
other parties until the hearing, when it seems to hâve opcurred to 
the court that the suit might, on bringing in the other legatees, 
be treated as one for the settlement of the estate and proceed as 
such. In his opinion the learned judge held against the complain- 
ants on the principal question, "that the balance due by William 
Means to the estate of his father at his death was properly a debt, 
and not a gift." The court thereupon caused to be entered an or- 
der giving leave to the complainants to amend their bill, so as to 
malœ it a bill for the gênerai settlement of the estate of Thomas 
W. Means, but that such amendment must be upon the basis of the 
conclusions of the court upon the issues already joined, as stated 
in the opinion of the court, and that, in default of such amend- 
ment, the bill be dismissed. The complainants having declined 
to amend, the court directed the following decree, which was entered: 

"The complainants having failed and declined to amend their bill herein, as 
permitted hy the order entered May 25, 1895, or within the extended time allowed 
by subséquent orders of this court, it is now adjudgvd and decreed that their said 
bill be, and the same is hereby, dismissed, and the défendants shall recover their 
costs herein expended. But this disinissal is without préjudice to the right of 
complainants to recover in another suit the amount of one-fifth interest in the 
estate of Thomas W. Means, deceased, over and beyond the amouat of the receipt 
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«f ■William Means for 5136,035.75, mentioned in saîd blll, and witliont préjudice to 
any issues not joined and found against them in this suit." 

For the reasons already stated, we think there was no defect 
of parties for the principal objecta of the bill. And, clearly, at 
that late stage of the case, no objection of the kind having been 
previously taken, the défendants were not entitled to hâve the 
complainants turned out, if they were entitled to some part of the 
relief sought, even if the suit were so constituted that ail the 
purposes of a bill of wider scope could not be accomplished. Mc- 
Gahan v. Bank, 156 U. S. 318, 15 Sup. Ct. 347; Society of Shakers 
V. Watson, 15 C. C. A. 632, 68 Fed. 730. 

The court below must hâve thought that the bill was suiSScient 
for the purposes of deciding that the advances made to William 
Means constituted a debt to the estate, for it entered a decree 
which was expressly made final on that subject. The court de- 
clined to décide whether the receipt in question was valid or not, 
leaving that as one which might be tested on the final settlement. 
But the bill allèges the title of William Means to the legacy, and, 
in effect, the fraudulent procurement of the receipt from him with- 
out payment, and with knowledge of the complainants' rights un- 
der their assignment from the legatee. The pleadings were under- 
stood to involve the validity of the receipt while the parties were 
taking the testimony. We cannot doubt that this question was 
fairly open for décision, and we conclude that the proper parties 
were before the court for deciding as well the question of the 
existence of the claim as a debt as also the question whether the 
receipt was a valid récognition of it, and a release thereof. 

Gounsel for the administrators claim that, if William Means 
owed this debt, as one which survived the testator's death, it 
was and is proper matter of set-off against his legacy, and we 
thiiik this claim well founded; and the proposition has, in this 
case, the support of an additional equity arising from the insol- 
vencv of the legatee. 2 Woerner, Adm'n, § 564; Wat. Set-Off, §§ 
189, 190; Courtenay v. Williams, 3 Hare, 539; Hodgson v. Fox, 9 
Oh. Div. 673; Blackler v. Boott, 114 Mass. 24; Brown's Adm'r v. 
Mattingly, 91 Ky. 275, 15 S. W. 353. 

Upon the merits, the fundamental question is that which re- 
lates to the construction of the will of Thomas W. Means, the 
fourth and flfth paragraphs of which are set out in the preceding 
statements of facts. Much acute analysis and critieism has been 
bestowed by counsel on both sides upon its interprétation, and 
various canons of construction invoked. But we think the intention 
of the testator is so clearly indicated as scarcely to require the 
aid of more than the primary rule that, when the dominating pur- 
pose is clearly seen, the language of the will is to be construed, if 
possible, in such a way as to give it effect. This is called the "pôle 
star" in discovering the intention. By the fourth paragraph, the 
testator devises and bequeaths ail his personal property to his 
four living children, and the son of his deceased daughter, share 
and share alike. Then, by the flfth, after reciting that he had 
already made advances to the legatees, which had been chargea 
78 F.— 35 
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upon Ms booEs, He goes on to say that he desîres th.e eqnal di-riston 
he made in the fonrth paragraph "to be a provision for them, re- 
spectively, in addition to the advances" already made or whicb might 
thereafter be made, and that, in the division and distribution of his 
estate, the advances which he had made, whether before or after 
the making of his will, to any of his children, should "be treated, 
not as advancements, but as gifts, not in any manner to be accounted 
for by my sald children or grandson, or any of them." The lan- 
guage could hardly hâve been made plainer to indicate that the 
leading purpose of the testator was that the property which he 
should leave at his death, irrespective of what he might hâve ad- 
vanced to them during his life, should be divided among the flve 
persons named. What they should bave received from him, by way 
of loan, no longer was to be treated as such, but was to be forgiven. 
He uses the word "advances" in the sensé of "fumishing," "sup- 
plying," in advance of the final distribution of his will. It is absurd 
to suppose that he used the word as équivalent to the technical 
word "advancements," for, in the face of the disposition to be made 
of his property at his death, he must hâve known that if, in the 
meantime, he should bestow property upon them, whether by way 
of gift or loan, it would not be an "advancement," as that word is 
used in légal phraseology. In the nature of things, it was not 
possible for him to hâve intended by "advances" the same thing as 
"advancements," for that involves an intention, at the time of 
supplying the money, that it sball be such. Besides, he uses that 
term Indiscriminately to appJy to what he had given and charged 
to his children before the making of the will, as to what he might 
thereafter charge them. The legacies of the equal provision were 
to be "in addition" to such advances, and how could the testator be 
supposed to hâve used the word "advances" in its technical sensé, 
which involves a satisfaction or diminution of the legacy pro tanto, 
when he expressly declared that the legacies should be in addition 
to them? The testator intended that they should not be eaten away 
by what he should be moved to do for his children during his life. 
The will becomes operative upon the death of the testator. What 
this will then meant was this: Whatever the testator bas helped 
his legatees to before this time, when distribution bas finally corne, 
though then a debt, is now forgiven. It "is not in any manner to 
be accounted for." The equal distribution now to be made of what 
remains is "in addition to said advances." For the lack of a more 
suitable word, we bave frequentiy used this word in this opinion to 
express a similar meaning to that for which the testator employed it. 
We are not prepared to say that under no circumstances could a 
debt from a legatee to the testator be created as an obligation 
independent of the absolution acoorded by the will. Indeed, we 
think otherwise. But we think, also, that, having regard to the 
manifest pui*pose of the testator, when this will was made, to hold 
a free hand to help his children during his life as their necessities 
might require, and then at the end to divide what remained of his 
property equally among them, the court ought to require clear proof 
of some distinct purpose, on the part of the testator, during the 



COWEN V. ADAMS. 647 

transactions when he fumished the helping means which is sup- 
posed to hâve created the debt, to put tliat debt outside of the pale 
of the forgiveness which he had written in his will. And it must 
hâve been his purpose, and not that of some other. Even an expec- 
tation on the part of the legatee that the moneys paid for his benefit 
would, in the end, corne ont of his share of the estate, would not 
change the situation, unless the testator himself had a corresponding 
intent. He was the master of his fortune, and if he did not lend 
his monej with the intent that if not repaid in his lifetime it should 
be repaid to his executors, then it would fall under the provisions 
of this will. There is not to be f ound in this record any such clear 
proof of the purpose of the testator to establish by the furnish- 
ing of the iinancial help, which he did, to his son, an independ- 
ent obligation on the son's part which, if not paid during his 
life, should not be condoned by the provision in his will. At the 
time when he sent John to Cincinnati to aid William in his distress, 
the substance of ail he said, according to John's account, was to go 
and do for William what he thought best John at that time held 
a power of attorney from his father, some time previously given, 
"to receive money, sign checks, notes, drafts, and bills of exchange; 
to indorse notes, checks, drafts, and bills of exchange payable 
to me or my order; to buy, sell, and transfer notes, bonds, stocks, 
bills of exchange, drafts, and checks, — hereby allowing, ratifying, 
and conflrming whatever said John Means, attorney in fact, for me 
and in my name, may do by virtue of this authority." So far as 
appears, this, and the direction from his father to do what he thought 
best, was ail the authority which John had when he went to Cin- 
cinnati and paid off William's liabilities to the bank, amoimting 
to over $125,000, — a sum almost as large as the amount covered by 
the receipt in question. It does, indeed, appear that, by the father's 
acquiescence, upon the suggestion of John, who had the handling 
of his father's books, the account of thèse transactions was entered 
in a distinct place in thèse books, and they were kept separate from 
the former aocounts with William. But there is not much, if 
anything, in ail this, or La anything else disclosed by the testimony, 
to prove that Thomas W. Means had a purpose to banish William 
Means from his favor, or isolate him from the benefits of the plan 
of distribution of his property after death which had become the 
settled purpose of his life. It was immaterial to that purpose in 
what book or how the account was kept. Whenever and however 
. kept, the charge would fall under the pro^'ision of exclusion by the 
wiU in the end, and the détails of the bookkeeping he may well be 
deemed to hâve left to John, who had ail such matters in charge. 
He had himself become blind, and incapable of supervising his books 
in person, and, as he conflded in John, there was no reason for his 
going over them with the help of others, even if we assume that 
there was something on their face wliich disclosed this extraordi- 
nary purpose, which, indeed, we think is contrary to the fact. 
John's attention, when he testilied in the case, was repeatedly drawn 
to his interview with his father about helping William, and the mode 
of keeping the books, but he continued to say that substantially ail 
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his father said was to do as he (John) tlioiight best in respect to 
both thoSe matters. In reply to this question of Ms counsel, "State 
what, if anything, you said to your father with référence to taking 
a note from William Means for the amounts that he obtained after 
the failure of the bank in préférence to a receipt," he said, "I gare 
as a reason to him that a receipt or charge on his books, simply, 
would not bave the same effect, in law, that a note showing indebt- 
edness to him would; that my understanding of his will, as he had 
made it, as he understood it, that it was better to take note than 
hâve an account or receipt, — to take a note showing évidence of 
indebtedness, and the collaterals received or redeemed from the 
bank on sale to be applied as crédit on the note, keeping it as an 
indebtedness, in the shape to indicate and show an indebtedness." 
To the further question, "State what answer, if any, he made," he 
replied, "He told me to do as I thought was the best way to do, — 
to do as I thought best." As the father undoubtedly intended to 
keep it as an indebtedness, John's statement to him imported nothing 
more than the mère question as to the best mode of doing the busi- 
ness "in the shape to indicate and show an indebtedness," and there 
is nothing in the very full détail of testimony given by John to 
show that on any occasion the idea of establishing an indebtedness 
beyond the scope of the will was ever broached to his father, or 
that anything ever fell from him to show that such an idea had 
occurred to him. There was no suggestion by John to William, 
at the time when he came to his relief, that anybody expected that 
the money which was being supplied to him by his father was to 
be put beyond the opération of the will, or would stand on any 
spécial footing in that regard. On the other hand, we think the 
moral probabilities are ail against the appellees' contention. Thom- 
as W. Means was a man of strong character and flxed adhérence to 
his plans in life. He was also a man of strong paternal affections, 
and had been accustomed to extend his assistance and support to 
ail his children by employing his large means on every occasion of 
tlieir need. It is incredible that he should hâve changed his atti- 
tude when William's calamities came upon him. The latter had 
gained considérable distinction in life, and no doubt he felt sensible 
of the crédit to the family which his son's attainments reflected. 
He was the character of man who would be likely to hâve taJcen 
pride in them. He did not then know what, if any, moral delin- 
quency there was in William's transactions. He knew that his son 
was in ânancial distress, and he came forward as was his wont, to 
help him out and re-establish him on solid ground. We are fully ' 
persuaded that we do him exact justice in refusing to believe that 
he then had a thought of inaugurating a new plan of dealing with 
William's expectancy. And if he did not then hâve such purpose, 
there is nothing in the évidence which would justify the belief that 
he at any time afterwards formed one. 

There is much testimony going to prove the vigorous and per- 
sistent efforts of others interested in the estate to impress upon 
those transactions the character which their interests inclined 
them to think would be just. We greatly doubt whether John 
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Means Lad at any time any désire or intention to treat the advan- 
ces made for William as excluding him from his share in his father's 
estate. It appears, and mucli stress is laid upon this by the ap- 
pellees, that William gave his notes for the su;r. paid ont for 
him, and towards the last appended to them a son ci pledge of or 
charge upon his expectancj. The giving of the notes would not, 
of itself, alter the character of the advances. There is no doubt 
that Thomas W. Means was accustomed to enter his charges in 
his books as denoting an indebtedness from his children to him- 
self, or that he intended to continue that practice, and to hold 
them as debtors. The will signifies as much, when read in con- 
nection with his books, to which it refers ; and, if his advances had 
meant gifts, the provision about them would hâve been super- 
fluous, for a gift is neither an advancement nor a loan. If they 
were intended as loans for the time being, as no doubt they -were, 
there was nothing out of the way in taking notes for them. But 
in the original and main transaction even this was not done. The 
subsequently taking a note was evidently an afterthought, and 
we think the probabilities are very strong that the taking of the 
note was not with any view to confirm, as against William, the 
idea that he was creating a debt to his father of any extraordinary 
character. There are many letters in évidence which passed be- 
tween John and William during the time that thèse transactions 
were going forward. They are too many to transcribe hère. We 
shall state the substance of them. On John's part they are full 
of manly tenderness and sympathy. He speaks in them of taking 
notes, but there is no intimation that they were to be taken for 
the purpose for which they are now sought to be used, and so 
of the pledges attached to some of the later notes. They signify, 
on the contrary, that the object was to put up a bulwark against 
the attacks of creditors, and to shield the collaterals which John 
had taken from William's creditors on paying them his debts, and 
probably, also, the legacy of William, for the father was old, and, 
as John's letters show, was not expected to survive for more than 
a short time. After John had returned home from Cincinnati on 
the occasion when he paid out |125, 911.74, he wrote William, stat- 
ing the sum he had paid, and said, "I think you had better send 
me a note at one day in father's favor for the amount," and that he 
had had a talk with a lawyer on his way up, who agreed with him 
that that was best, to close the matter up at présent. This was 
the 16th of February. On the 20th of February, he wrote William 
again, saying: 

"Herewith find forma which explain themselves. Please copy, sign, and re- 
turn to me at your earliest convenience. * • * l also think it best for you to 
hâve as herewith indicated, fearing suits will be brought against you and other 
directors which may give you trouble as it now stands." 

One of thèse forms was that of the note for $125,911.74. To 
tliis William, on the 21st, replied: 

"Yours of the 20th received, and I send you by this mail my note to Thomas 
W. Means, or order, for $125,911.74; receipts for $700, $1,200, and $1,000, 
February lOth, llth, and 18th, respectively ; and authcrity to dispose of secu- 
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rities,— ail as requested by you. I fuUy agrée with your action in the prem- 
ises as the best préparation for the civil suits which are likely to foUow." 

On the 23d John again wrote to William, saying: 

"My Dear Will: Yours of the 21st inst., note and authority to sell securities, 
came to hand last eveniiig. Am sorry that my référence to father's sight eaused 
you trouble. He keeps cheerful and contented, walks ont every day if good 
weather, some one taking his hand as he walks. Hâve explained to him my 
action in your affiairs, amounts paid, how obtained, the advantage of saving 
securities pledged from being sacriiîced, etc. He understands ail, but soon 
forgets détails, so that hâve to explain again when next I see him, and always 
ends by telling me to do as I think best for you." 

In this correspondence, John's purpose in taking the note and 
authority to dispose of the collaterals is somewhat (though not 
very) obscurely stated, but it is not diificult to understand what 
he meant, or how William understood it. It is contended that thia 
was a dishonest and illégal purpose, and that William should be 
precluded from setting up the invalidity of the notes. But the 
suggestion of taking them came from John. The correspondence 
between him and William, above referred to, shows that William 
was in great trouble and distress. He was agitated by the sensé 
of his financial disaster, his becoming discredited as a man, and 
the fear of impending criminal prosecution. He confessed to John 
his unfitness for doing business, and he therefore turned over to 
him the charge and management of afEairs. This correspondence, 
as well as the other évidence, ail concur in showing that William 
yielded to John's suggestions, and followed them without question. 
John stood in the relation of a flduciary toward his brother. In 
such circumstances it would be a strange perversion of the doc- 
trine of estoppel to hold that William should be the party who is 
estopped. Such facts would indicate the propriety of holding the 
administrators to be estopped from setting up the products of 
John's unlawful proceedings, assuming they are such, as a bar to 
William's claim. The administrators do not represent any person 
who could hâve been defrauded, and it does not appear how thèse 
administrators of Thomas W. Means can assert any rights which 
belong to creditors, unless they are themselves such. We are con- 
vinced that the notes and instruments charging the legacy were 
intended to be operative only in case the creditors should proceed 
against the collaterals or for the purpose of subjecting William's 
legacy to the payment of their debts. 

It is contended, on the part of the administrators, that it is 
not compétent to controvert, by paroi testimony, the plain terms 
of a written instrument, and this is undoubtedly a well-settled 
rule ; but it does not apply to an instrument which bas been given 
with the intention of both the parties thereto that it should become 
operative only upon some condition. 2 Whart. Ev. § 927 ; Burke v. 
Dulaney, 153 U. S. 228, 14 Sup. Ct. 816. In the case cited, the rule 
was stated and applied in an opinion delivered by Mr. Justice Har- 
lan, in which he cited and discussed a large number of authori- 
ties illustrating the subject. Ware v. Allen, 128 U. S. 590, 9 Sup. 
Ct. 174; Pym v. Campbell, 6 El. & Bl. 370, 373; Davis v. Jones, 
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17 G B. 625; Wallis v. Littell, 11 C. B. (N. S.) 369; Wîlson t. 
Powers, 131 Mass. 539; Pawling v. U. S., 4 Cranch, 219. Besides 
this, when we consider the relations of the parties, it could not be 
permitted that the administrators should avail themselves of in- 
struments, procured by John Means for the professed purpose of 
benefiting William, as a means, by converting it to another pur- 
pose, of cutting him ofE from his legacy. We cannot, therefore, 
hesitate in reaching the conclusion that there was no intention on 
the part of the testator, in making the advances to William on 
February 15, 1888, and subsequently, to create an obligation on 
William's part which would not be forgiven by his will. Whether 
John Means conceived such an idea, at a late stage in the transac- 
tion, we are not sure, and it is not necessary to décide. It is prob- 
able that William anticipated that some such fate might befall 
him. After his downfall, he seems to hâve been unsteady in his 
course, sometimes inclining strongly to his father's family, and 
seeming to be anxious to secure their affection and favor, and will- 
ing to do as they wished to that end. At other times he tumed 
to consider the welfare of his own family, and his own obligations 
towards its members. 

Having reached the coùclusion that the debts incurred by Wil- 
liam Means to his father were extinguished by the will, and that 
the administrators had no just foundation for claiming William's 
debts as a set-off against his legacy, it remains for us to consider 
whether what has been donc between the administrators and Wil- 
liam should be treated as a satisfaction of it. The défendants 
hâve exhibited extraordinary diligence in obtaining from William 
repeated renunciation of his claims. Some days before the tes- 
tator's death, they obtained one such, and then, upon the day of 
their appointment, they solemnly indorsed upon the instrument 
their acceptance of the same as administrators, notwithstanding 
he had in the meantime revoked it; and on later occasions they 
obtained like concessions, culminating in the receipt and order of 
October 16, 1890, now in controversy. Such activity on the part 
of an administrator executing a will, in procuring the surrender 
of one who, by its terms, is a legatee, excites suspicion that they 
were conscious of standing on dubious ground, and ill comports 
with the duties of one standing in the place of a trustée for ail 
the parties in interest. It is a violation of his duty when an exec- 
utor becomes a partisan for one legatee and sacrifices the other. 
The law will not permit any unfairness on his part, or sanction a 
proceeding whereby the legatee is induced by his trustée to give 
up valuable rights without any, or a wholly inadéquate, considéra- 
tion. Hère there was no considération for the abandonment of 
his legacy by William Means to the administrators. It is con- 
tended by the appellees that the collaterals given up were valuable, 
and that William could not retain them and repudiate his receipt. 
Nearly ail of them had been realized upon during the father's life, 
and the proceeds credited to William. A small part of them only 
were left. The collaterals which they surrendered to him had be- 
come his own property, when the debts which they secured had 
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been extinguished by the will. While the father was alive, he was 
a creditor of William in respect of the moneys loaned to him, and 
undoubtedly he had the right to enforce the coUaterals, and there- 
by satisfy or reduce William's debt; but the situation was changed 
at his death. Then the will came into effect, and, the debt itself 
being discharged thereby, the purposes of the security ended by 
inévitable conséquence. Thèse collaterals had ail the while re- 
mained in John's hands, and were obtalned from him by one of 
the administrators, to turn over to William, whose receipt states 
that they were "received of E. C. Means (from John Means)." Thèse 
collaterals the administrators claimed as property which they held 
in pledge for the debt which they asserted in favor of the esta te 
against William. William had lost ail his property, and was in 
very straitened circumstances. Since his downfall, he has been 
broken in spirit and wavering in his purposes. He seems at times 
to haye been impressed that the administrators had a moral, if 
not a légal, claim upon him that he should yield up his legacy to 
the estate, and this claim was pressed and insisted upon by the 
administrators. That they had no such légal claim upon him we 
hâve already determined. His brother and sisters ail being in 
affluent circumstances, and his own family in needy circumstances, 
that he should hâve voluntarily given up the whole of this large 
sum, with no mistake in regard to what his légal rights were, it is 
diflBcult to believe. It amounted simply to a gift to the admin- 
istrators for the benefit of the other legatees, whose only claim 
rested on the bounty of the testator. Courts of equity view such 
transactions with distrust, and, if the circumstances indicate that 
the trustée has dealt with the beneflciary unjustly, will not hesi- 
tate to set them aside. The absente of any adéquate considéra- 
tion in itself raises a presumption of unfairness, which the trustée 
is bound to repel. Equity will relieve the legatee in such transac- 
tions, where he bas, under a misapprehension of his légal rights, 
surrendered to the trustée valuable interests without any adé- 
quate considération, especially where the situation is such that 
no harm will come to the interests of otliers. Such would be the 
case where the claim relates to a fund which has not yet passed 
beyond control. Thèse propositions are amply sustained by au- 
thority. 1 Story, Eq. Jur. §§ 307, 308; 2 Pom. Eq. Jur. §§ 948, 951, 
955, 956, 958, 1088; Taylor v. Taylor, 8 How. 183; Oomstock v. 
Herron, 6 U. S. App. 629, 5 0. C. A. 266, and 55 Fed. 803, and the 
cases there cited; Mills v. Drewitt, 20 Beav. 632; In re AshwelPs 
Will, Johns. Eng. Ch. 122; Snow v. Booth, 2 Kay & J. 132; Oil 
Co. v. Hawkins, 20 C. C. A. 468, 74 Fed. 395. "It is not," says Mr. 
Justice Story, %M suffra^ "upon the feelino^s which a délicate and. 
honorable man must expérience, nor upon any notion of discrétion, 
to permit a voluntary gift or other act of a man, whereby he strips 
himself of his property, that courts of equity hâve deemed them- 
selves at liberty to interpose in cases of this sort." They "will 
not, therefore, arrest or set aside an act or contract merely because 
a man of more honor would not hâve entered into it. Ttiere must 
be some relations between the parties which compel the one to 
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make a full dîscovery to the other or to abstain from ail selflsh 
projects. But when such a relation does exist, courts of equity, 
acting upon this superinduced ground, in aid of gênerai morals, 
will not suffer one party, standing in a situation of which he can 
avail himself against the other, to dérive advantage from that cir- 
cumstanee, for it is founded in a breach of confldence." It makes 
no différence that the other legatees would ultimately obtain the 
benefit of the wrong. However innocent of it they may be, it 
would come tainted to their hands. Even gifts between persons 
who stand in no confldential relation to each other are watched 
with jealousy. 2 White & T. Ijead. Cas. Eq. 582; Cooke v. Lamotte, 
15 Bear. 234. Where the transfer is of a large sum, and constitutes 
the whole of the property of the party making it, himself having 
obligations to those in need, to one standing in no need, it raises 
an almost insurmountable presumption that there has either been 
some untoward influence or gross misconception on the part of the 
party making it of his rights and obligations. It is possible that 
the administrators were actuated by a purpose to get William's 
share out of the way of creditors, thinking the other legatees were 
more justly entitled to it; but they do not charge themselves with 
any euch purpose, and we shall not impute it to them. We are, 
therefore, of the opinion that the transactions which took place 
between the administrators and William Means, among them that 
of taking the receipt of October 16, 1890, ought not to be allowed 
to bar the enforcement of the payment of the legacy. 

In view of the conclusions which we hâve reached in respect 
to the title of William Means to the legacy in question, it is not 
necessary for us to décide whether, as against the administrators, 
there is any sufScient proof of the existence of the agreement 
between William Means and the members of his family which is 
said to hâve been made in February, 1890. The trust deed ex- 
ecuted by him on December 26, 1891, conveyed his interest to the 
présent complainants as trustées. As between William Means 
and the complainants in the Greene county court of common pleas, 
there having been due service of the process upon him, the decree 
therein rendered, and the trust deed, were effective in transferring 
the title, and estop him from denying that it was in f act transf erred. 
It is no concern of the administrators whether they are required 
to pay the legacy to the legatee, or to his assignée; nor can they 
require that the rights of William Means' creditors should be liti- 
gated in this suit. They are not parties, and that subject could 
only be considered in independent litigation. Akin to that mat- 
ter is the question presented in regard to the complainants' trust 
being in part for the benefit of the grantor in the deed. Whether, 
as to creditors, that part of the trust would be obnoxious to their 
attack, we do not. for the reasons above stated, think it is neces- 
sary or proper to décide. 

The resuit is that the decree of the court below must be re- 
versed, and the cause remanded, with directions to enter a decree 
for the complainants setting aside the receipt of October 16, 1890, 
and directing an account to be taken for the purpose of ascertain- 
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ing the amount due in respect of the legacy of William Means, and 
that thereupon the complainants ai-e entitled to recover the same. 
The complainants will recover costs in this court and in the court 
below, to be paid by the administrators from the f unds of the estate. 



HAZZAED V. FITZHUGH et al.i 

(Circuit Court of Appeals, Fifth Circuit. December 8, 1896.) 

No. 490. 

MOKTGAGE OF HOMBSTEAD— COLORABLE COMVETAKOE—FOKECLOSDKE— ACTION FOE POS- 
SESSION'— BlI,L TO Enjoix— Innocent Poucsaser. 

A husband and wife, colorably and for the purpose of borrowing money 
thereon, conveyed, by deed absolute, their homestead to a tliird person, for 
a recited considération, part in cash and part in a purchase-money note; at 
the same time making aifidavit that the sale was bona fide. No cash passed; 
but the note, by previous arrangement, was talten by a mortgage company, 
which paid the amount to be loaned directly to the husband, the grantee of the 
land giving it a deed of trust to secure the same. The note, guarantied by 
the mortgage company, was sold by it to défendant, an innocent purchaser 
for value, without notice, who, after maturity of the note, caused the property 
to be sold under the trust deed, and bought it in for less than the sum due. 
Défendant then brought an action at law to recover possession of the land 
from the husband and wife, who had remained in possession, whereupon they 
filed this bill in equity to enjoin the prosecution of such action. Held, that 
the injunction must be denied, the case being ruled by the équitable principles 
that between equal equities the law will prevail, and that the equity of a per- 
son misled is superior to that of the person misleading. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This was a suit in equity by Mrs. A. E. Fitzhugh and her hus- 
band, L. H. Fitzhugh, against Mrs. Fisher Hazzard, to enjoin the 
latter from prosecuting an action of ejectment; complainants 
claiming to be the équitable owners of the land in controversy, as 
their homestead. The title sued upon in the ejectment suit by the 
défendant herein was a title acquired by purchase upon the fore- 
closure of the trust deed mentioned in the opinion of the circuit 
court, which is set ont below. The défendant filed an answer un- 
der oath, and also a cross bill, praying affirmative relief. The cir- 
cuit court entered a decree dismissing the cross bill, canceling the 
alleged lien of the défendant and ail her muniments of title, and 
perpetually enjoining her from setting up any claim to the prem- 
ises, or further prosecuting her action of ejectment. 

The circuit court (McCormick, Circuit Judge) delivered an opin- 
ion, which is hère set out in fuU: 

AU of the chief actors in the transaction out of which this suit grew are per- 
sons of high respectability and superior intelligence. They hâve ail testified by 
déposition in this case, and I find no eubstantial conflict in their testimony. 
I hâve examined fuUy and carefully ail of the évidence, and find that the com- 
plainants, L. H. Fitzhugh and A. E. Fitzhugh, were married in December, 1851, 
and from that time hâve lived together as husband and wife. In 1886 they ac- 
quired the land in controversy, and from that year hâve continued to occupy and 

1 Kehearing denied January 26, 1897. 
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nse It as theîr reddence homestead, haring and claiming no other homcstead. In 
the latter part of November, 1888, L. H. Pitzhugh applied to Bryan T. Barry, 
then the manager of the Security Mortgage & Trust Company, for a loan of 
money to be secured on the land in controversy. The form of security ofEered 
was'a deed by the complainants to S. H. Miiliken and a note by Milliken, pur- 
porting to be for the unpaid purchase money in the sum of six thousand five huu- 
dred dollars, with the vendors' lien on the land. Barry knew that the premises 
were Fitzhugh's homestead; that Milliken was their son-in-law; and when, after 
some conférence and inijniry, he had satisfied himself that the dealings with 
Milliken were simulated, he declined to take the note. A few days after this, 
negotiation began with H. M. Taylor, and he and L. H. Fitzhugh saw Barry in 
référence to getting from the company about $4,500, which Pitzhugh desired to 
raise on the land, the security to take the customary shape of a de«d from the 
husband and wife to H. M. Taylor, reciting a cash considération in part and a 
purchase-money note for the balance, to become due in five years. The abstract 
of title was submitted to Judge T. S. Miller, the company's légal adviser, but no 
Intimation was given him touching the récent offer and rejeetion of the Milliken 
deed and note on the same property. The attorney's report on the title being 
satisfactory, Barry agreed to give $4,500 for the note. The deed from lu H. 
Fitzhugh and his wife, A. E. Fitzhugh, to H. M. Taylor, the joint affidavit of 
ail three, the purchase-money note, and the deed of trust executed by H. M. 
Taylor, were ail prepared in the office of the company, under Barry's dictation, 
on printed forma kept in stock in readiness, and fumished by the company for such 
transactions. The deed recited a cash considération in the sum of $9,000 in hand 
paid to the grantors by the maker of the note, and the further considération of $5,- 
200, for which latter sum the lithographed note with coupons was given, payable to 
the order of the Security Mortgage & Trust Company; and the deed of trust was 
made to J. T. Dargan, trustée, and to his successors in thls trust, to secure the 
payment of the principal note and interest coupons as each matured. Thèse pa- 
pers ail bear date lOth December, 1888, and appear to hâve been executed and 
delivered on that day. The jomt affidavit of the three parties is as follows: 

"The State of Texas, County of Dallas— ss.: We, L. H. Fitzhugh and wife and 
H. M. Taylor, do solemnly swear that on the 10 day of December, 1888, the said 
L. H. Pitzhugh and wife sold to said H. M. Taylor a certain pareel of land, to 
wit, S% acres of the John Grigsby survey, in East Dallas, Dallas county, Texas, 
described in the deed thereto, and in part payment for which a balance of $5,200 
will be due on the Ist day of December, 1893, with interest at the rate of seven 
per cent, from December 10, 1888; that said balance is a subsisting veudor's 
lien against said land conreyed in said deed, recorded in Book — , page — , 
Eecords of Deeds of Dallas County, to which said deed and the record thereof 
référence is hereby made for a more complète description of said land; that the 
vendor's lien is specially retained in said deed to secure the payment of said 
balance; that ail payments made on said balance hâve been credited; that there 
are no pendlng suits or unsatisfied judgments in the suprême court, or any circuit 
or district court of the United States, or in the suprême court, court of appeals, 
or any district, county, or justice of the peace's court of this state, or in any other 
court whatsoever, which in any manner affect the title to said land; that there 
are no exécutions against us in the hands of any United States marshal, or of 
any sheriff or constable, and that none of said officera hâve levied on, or adver- 
tised for sale, or made a deed to, said land, or any part thereof, since the said 
L. H. Pitzhugh and the said H. M. Taylor acquired title to it; that we are 
neither principal nor surety upon any bond which is or may become a lien npon 
said land; that there are no mechanics' liens, or liens for labor or materials, upon 
the buildings situated upon said land; that there are no unrecorded deeds, trust 
deeds, or mortgages to or upon said premises; that the said deed to said land 
was made in good faith, and not for the purpose of defeating or avoiding any 
homestead la,w of this state; that the title is perfect in the said H. M. Taylor, 
subject to said lien; that the said vendors were of légal âge when said deed was 
executed; that there are no liens of any kind against said land prior to said 
vendor's lien; improved dty property; that there is on said premises one house, 
of th« value of $4,500.00; 1 barn, of the value of $500.00; other outhouses, of the 
value of $200.00; and fencing, of the value of $200.00; that the présent value of 
the premises, without the perishable improvements, is $9,000.00; that the présent 
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value of the perîshable improTements, including fencing, Is $5,200.00; that the 
total value of the above-described premisea is $14,200.00; that Taylor owns other 
real estate and property as follows, about $1,500.00, clear of ail lien; that vày 
indebtedness Is, besides said note, $1,600.00; that the above représentations are 
made for the purposo of effiecting a sale of the vendor's lien as above described; 
and that they are true. H. M. Tayior. 

"L. H. Fitzhngh. 
"A. E. Fitzhugh. 
"Sworn to and subscribed before me, this 10 day of December, A. D. 1888, and 
I hereby certlfy that affiants were by me made acquainted with the contents of 
this instrument before swearing. 
"[Seal.] M. II. Robertson, 

"Postofflce of Maker, Dallas, Tex. Notary Public, Dallas Oo." 

Bearing the same date is a letter addressed to the Security Mortgage & Trust 
Company, in thèse words: 

"Gentlemen: I was présent and acted as attorney in making the sale of 3% 
acres to H. M. Taylor, from L. H. Fitzhugh and wife, A. E. Fitzhugh, and be- 
Keve the same to be a bona fide transaction, and an absolute sale, without auy 
condition of defeasance. Lafayette Fitzhugh, Attorney." 

There is also another affidavit, as follows: 

"The State of Texas, County of Dallas. Before me, the undersigned authority, 
on this day personally appeared L. H. Fitzhugh and A. E. Fitzhugh, husband and 
wife, who, after having been by mefduly sworn on oath, says: That they in good 
faith hâve sold and conveyed a certain tract of land as follows: 3^^ acres ad- 
joining the city of East Dallas, in Dallas county, out of the John Grigsby survey, 
beginning at a stake in the S. W. boundary of Gano avenue, 861 feet S., 45 deg. 
east, from the center of Ross avenue; thence N., 45 ùeg. W., 360 feet, along Ihe 
Une of Gano avenue to San Jacinto street; thence S., 45 deg. W., 408 feet, to 
the N. E. Une of Fitzhugh avenue, on the É. boundary Une of Duncan & Words 
addition; thence S., 45 deg. E., 360 feet, to a point on Fitzhugh avenue; thence 
N., 45 deg. B., 408 feet, to the place of beginning,— being 8% acres ont of 4i^- 
acre tract conveyed to L. H. Fitzhugh by Jno. T. Gano, 31st Aug., 1886, and 
recorded in Book 92, page 330, Records of Deeds, Dallas Oounty. That the in- 
tention and pnrpose in making said eonveyance was to make an absolute sale 
of said property. That at the time of the exécution of said eonveyance there was 
no expressed or tacit understanding between us and said Taylor that said eon- 
veyance was made for the purpose of evading the homestead law, and was not 
made for the purpose of procuring a loan on said property, nor with any condi- 
tion of defeasance whatever. Witness our hands, this lOth day of December 
A. D. 1888. L. H. Fitzhugh. 

"A. E. Fitzhugh. 

"Sworn to and subscribed before me, this lOth day of December, A. D. 1888. 

"[Seal.] ■ M. L. Robertson, 

"Notary Publie, Dallas County, Texas." 

The writer of the letter is the son of complainants. The transaction, as between 
the complainants and H. M. Taylor, was wholly colorable. The recitation of the 
cash considération was purely fictitious. No mouey passed or was to pass in the 
transaction, except the $4,500, which was passed the same day directly from Bar- 
ry to L. H. Fitzhugh. The note and deed of trust were sold to Mrs. Hazzard 
for their full face value, without notice of the simulation; but, by subséquent 
dealings between her and the mortgage company, she now bas no substantial in- 
terest in the controversy, and the Security Mortgage & Trust Company is now as 
mueh the real bénéficiai owner of the securities as if no transfer of them had been 
made. 

I conclude that Barry had then présent knowledge of facts sufflcient to charge 
him and the company he represented with notice of the character of the transac- 
tion between Fitzhugh and Taylor; that the deed of trust was void, and the land 
is not bound. The respondent is entitled to hâve a judgment against L. H. Fitz- 
hugh for the amount remaining unpaid on the note, assessing that amount with- 
out référence to the ?3,000 which appears indorsed as amount bid at the sale 
made by the substitute trustée, and ail the costs in this suit; and the complain- 
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ants are entitled to a decree making void their deed to H. M. Taylor, his deed of 
trust to J. ï. Dargan, and De Edward Greer's deed to Mrs. Fisher Hazzard, the 
respondent; removing the cloud cast by thèse conveyances on complainants' home- 
stead, perpetually enjoining the respondent from asserting any right thereunder, 
and quieting the title and right of possession in the complainants to the land in 
controversy, and adjudging costs against the respondent in favor of the complain- 
ant A. B. Fitzhugh. 

W. W. Leake and De Edward Gréer, for appellant. 
K. E. Craig, for appellees. 

Before PARDEE, Circuit Judge, and SPEER and PARLANGE, 
District Judges. 

SPEER, District Judge. There are two ptinciples of equity 
which should control this case. They are: (1) Between equal 
equities the law will prevail. (2) The equity of the party who has 
been misled is superior to that of the party misleading. 

New, Mrs. Hazzard holds the légal title. She is a purchaser in 
good faith. The deed with the affidavits of the Fitzhughs disclose 
to her no purpose to defeat the homestead laws of Texas, but af- 
flrmatively show the contrary. She bought the security in good 
faith as an investment, and, conformably to its terms, she became 
the purchaser at the sale by the subetituted trustée. She is then 
a bona flde purchaser, without notice of Mrs. Fitzhugh's alleged 
equity. Conceding the latter to exist, the equities are equal. The 
good f aith of the purchase is expressly recognized in the opinion of 
the learned circuit court. It seems clear, then, that the légal title 
of Mrs. Hazzard should prevail. 

It is not a suiîScient reply to this to point out that the Security 
Mortgage & Trust Company, which may hâve known the transac- 
tion to be colorable, has guarantied the value of the security that 
Mrs. Hazzard bought. She has obtained, as the resuit of her 
investment, the légal title, by regular and lawful methods, and the 
équitable title of a bona fide purchaser. This title is good against 
everything except a superior equity which would overcome it, and 
her equity is at least equal to that upon which the complainant 
relies. A court of equity, thereforé, may not enjoin her efforts 
to recover the land to which she is entitled. In addition to this, 
the Fitzhughs, including Mrs. Fitzhugh, placed on the market a 
security which upon its face was valuable and negotiable, and at- 
tractive to investors like Mrs. Hazzard. It was commended to her. 
Without suspecting the faith of husband, wife, and son, Mrs. Haz- 
zard had no reason to doubt that the conveyance of title was valid 
and absolute. It is judicially ascertained that this was her con- 
clusion. Her broker and her confldential adviser had formed the 
same opinion. If the conveyance failed to disclose a right in Mrs. 
Fitzhugh to avoid the sale, Mrs. Hazzard was misled, and misled 
by the complainants. Now, Mrs. Fitzhugh seeks a court of equity 
to cancel the purchase to make which she (ail innocently, we may 
assume) misled Mrs. Hazzard. It foUows that the equity of Mrs. 
Hazzard must prevail. Since it is not impossible to sell the home- 
stead under the Texas law, it seems that Mrs. Hazzard has pur- 
chased the homestead of Mrs. Fitzhugh, and her title is good. 
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For thèse reasons, the décision of the circuit court should be 
rerersed, and a decree to settle the controversy should be gramted 
on the cross bill of the respondents. The decree of the circuit court 
is reversed, and the cause is remanded, with instructions to enter 
a decree on the original bill in 'favor of the défendant therein, Mrs. 
Fisher Hazzard, and dissolving the injunction, with costs, and to 
enter a decree in favor of the cross complainant, Mrs. Ficher Haz- 
zard, on her cross bill, confirming and quieting her title to the prem- 
ises in controversy, with such other relief as may be proper in 
equity. 



BRADY V. EVANS et al. 

(Circuit Court of Appeals, Sixth Circuit February 2, 1897.) 

No. 419. 

Bjlnks and Bankino— Palsb Statbmbnts— Action aqainst Dibbctors bt Depositor— 
Pleauino. 

In an action of deceit against the directors of a banlî for mailing false state- 
ments as to its condition, wliereby the plaintiff was induced to leave in tlie 
bank a deposit, previously made, wliicia was lost by the failure of the bank, 
it is not sufficient to allège that the plaintiff was induced to remain a depositor 
by the statements so made, but it must he directly averred that, but for such 
statements, he would hâve withdrawn liis deposits before the failure of the 
bank. 

In Error to the Circuit Cîourt of the United States for the Dis- 
trict of Kentucky. 

Ed. 0. O'Eear and T. J. Bigstaff, for plaintifl in error. 
Wm. H. Holt, M. S. Tyler, Lewis Apperson, J. M. Benton, and 
Ed. W. Hines, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge. This is a writ of error to a judgment of 
the circuit court for the district of Kentucky. Brady, the plain- 
tifif below and plaintifE in error, filed his pétition against the de- 
fendants, alleging that they were directors of the New Farmers' 
Bank of Mt. Sterling, Ky., a banking corporation; and that on 
and after the 30th of June, 1893, and prior to the 27th of July, 
1893, the défendants published in newspapers and otherwise a 
statement of the condition of the bank, which statement the plain- 
tiff read; and, as he avers in his pétition, it was relied on by him 
"in making the deposits hereinafter stated; the said published 
statements being published and circulated by the défendants, the 
said board of directors of the said bank, with the intention that 
the public receiving and reading them should rely upon them a® 
being true." The statements are then set forth, showing a pros- 
pérons condition of the bank. The pétition then proceeds: 

"Plaintiff says that he was a depositor at said bank, and had his money there 
on deposit, and that, relying upon the said published statement, and upon the said 
statement of the said bank and its said directors as true, and believing that its 
assets numbered among its resources stated above were coUectible and solvent, 
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as he was induced by said published statement to believe, and believing that the 
said bank had the capital stock and surplus and undivided profits as stated above, 
and as stated in said published statement, and believing that it had earned the 
Bum stated hereinabove for the six months prior to said statement, and that of 
the said earnings it had been able to pay to its stockholders a semiannual dividend 
of three per cent., this plaintifE was induced to believe, and did believe, that said 
bank was solvant and good and safe, and thereby he was induced to permit, and 
did permit, three thousand one hundred and four dollars and twenty-four cents 
($3,104.24), previonsly deposited by him in the said bank, to remain therein on 
deposit, when, on July 27, 1893, without this plaintifE knowing that the afore- 
said published statements were untrue, the said bank made a deed of assignment 
for the benefit of its creditors to one R. B. Young, and that said deed of assign- 
ment was placed to record, and the aSairs of said bank are now being wonnd up 
under the said trust." 

ïhe pétition then avers that on the 30th day of June, and every 
day thereafter, the bank was insolvent, and that the statements 
conceming its condition published by the défendants were false. 
The pétition then proceeds: 

"And plaintifE now avers that each and ail of the aforesaid false statements 
were known by ail of the défendants herein sued to be false when made, or, by 
the exercise of ordinary diligence upon their part, could hâve been ascertained 
by them to be false, before the making of the same, one of which facts is true, 
but which plaintifE does not know; and plaintifE did not know at the time of any 
of said published statements, or of his reliance thereon as aforesaid, that they, 
or any of them, or any part of either of them, were untrue. And plaintifE avers 
that by reason of said false statements, and of his said reliance thereon, this plain- 
tiff has suffered damage, and is damaged in the sum of two thousand, eight hun- 
dred and ninety-three dollars and eighty-two cents ($2,893.82), and that he sus- 
tained the said damage as of the 27th day of July, 1893." 

To this the défendants filed a gênerai demurrer. The demurrer 
was sustained on the ground that the averment in respect to the 
knowledge of the défendants of the falsity of the statements was 
not sufQcient to entitle the plaintifE to hold them in an action of 
deceit. Thereupon the plaintifl filed an amendment to the péti- 
tion, in which the averment of the défendants' knowledge was as 
f ollows : 

"Bach and ail knew that the said published statements set eut in the pétition 
herein were ail made by the said défendants and directors, and that they and each 
of them knew that the said published statements when made were not true to a 
material degree, and as stated in the pétition; or that said published statements 
were made by each of the said défendants herein as of their own knowledge, 
they making said published statements as true, when, in point of fact, they did not 
know whether the said statements were true or false, and plaintifE says that 
one of said averments above as to defendant's knowledge and making of said 
statements sued on is true, but which one plaintifE does not know; and thaf the 
said statements were untrue at the time made, and the plaintifE did not know that 
said statements were untrue when made, and when he acted upon them; and 
that he believed they were true in so acting, as stated in the pétition; and they 
were made by the défendants and each of them with the intent that the plaintifE 
should rely upon said statements as being true." 

Upon demurrer to this amended pétition the court again sus- 
tained the demurrer, whereupon the plaintifE moved for leave to 
file a second amended pétition, in which the averment with respect 
to knowledge by the défendants of the statement was as f ollows : 

"That the défendants knew them to be untrue when they were made; or that 
the défendants, not knowing whether they were true, made and published them 
as stated, in reckless disregard of the truth, and as of their own knowledge. 
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Plaintiff says that elther the statement that défendants knew sald Btatements 
were untrue when publiahed, or the statement that they published them not know- 
ing whether they were true or not, but published them as of their own knowledge, 
is true; but which of said alternative statements is true plaintiff does not know." 

The défendants objected to the flling of this amended pétition, 
which objection was sustained by the court, and the amended pé- 
tition was thereupon dismissed, and judgment rendered for the 
défendants. The second amended pétition, which was tendered 
and not allowed to be flled, was embodied in the bill of exceptions. 

As the court treated the démarrer below, it raised a nice and 
much-mooted question in the law of deceit. That question is, how 
much actual knowledge the défendant in an action for deceit must 
be shown to hâve of the falsity of the statement which is the basis 
of the action before he may he held liable. We hâve had occa- 
sion to comment on the diversity of views upon this question in 
Penn Mut. Life Ins. Co. v. Mechanics' Sav. Bank & Trust Oo., 19 0. C. 
A.. 317, 73 Fed. 653, where we said: 

"Whether actual bad faith must be shown in common-Iaw actions for deceit 
to justify a recovery has been the subject of much controversy, and it has bcen 
finally settled in England by the décision of the house of lords in Derry v. Peek, 
L. E. 14 App. Oas. 337, that there can be no recovery in such an action when- 
ever the défendant made the statement complained of in the honest belief of its 
truth, howerer unreasonable such belief. Such, too, would seem to be the hold- 
ing of the suprême court of the United States in Lord v. Goddard, 13 How. 198 
(see, also, Biggs v. Barry, Fed. Oas. No. 1,402), though, in view of some of its 
later cases, the question may still be an open one in the latter court. Iron Oo. v. 
Bamford, 150 U. S. 66.5, 14 Sup. Ct. 219. There is much authority in this country 
supporting the view that an action for deceit may be maintained against one 
making an untrue statement, though in the honest belief of its truth, if there 
was no reasonable ground for such belief; or, to put it in another way, if he ought 
to hâve known the truth. Cooley, Torts (2d Ed.) 585." 

We are relieved, however, from deciding the nice question sug- 
gested by a defect in the pétition, which the learned judge of the 
circuit did not, in his view of the law, flnd it necessary to con- 
sider. The common-law action for deceit is an action in tort. 
There can be no recovery unlesis it can be shown that injury was 
done and loss occasioned by the false statement relied upon. In 
actions of this sort it was long ago laid down that fraud without 
damage or damage without fraud would not give rise to such an 
action. Derry v. Peek, L. E, 14 App. Cas. 337-343. It must, there- 
fore, clearly appear upon the face of the pétition that the false 
statement complained of actually caused loss to the plaintiff. In 
this case it appeai's that at the time the statement complained of 
was made the plaintiflE was a depositor in défendants' bank, and 
the aveiment is that he was induced to remain a depositor by thèse 
statements. He does not aver that, but for thèse statements, he 
would hâve withdrawn his deposit before the failure of the bank. 
The date of the statements precludes the possibility that he was 
induced to make the deposits in the bank because the deposits were 
ail made before the statement. The fact is, therefore, that he lost 
nothing by reason of the false statements, unless he would havc 
done something but for the false statements; otherwise he was 
not induced to alter his position by the statements, and no loss 
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was occasioned to him thereby. It may be argued tliat tlie words 
he was "induced to remain" imply that otherwise he would aot 
hâve remained a depositor. But we think that, as the action of 
deceit is founded on fraud, every élément of the cause of action 
must aflSnnatively appear. While the common-law rule that the 
pleadings must be construed most strictly against the pleader has 
been abrogated under most code Systems, it is net required, even 
under the code System, that every equivocal word or phrase shall 
be construed most strongly in faA'or of the pleader. On the con- 
trary, the meaning of the pleader must be fairly ascertained, with- 
out regard to technical rules, from the whole instrument. Robin- 
son V. Greenville, 42 Ohio St. 625; Crooks v. Finney, 39 Ohio St. 
57. The words of the pétition really charge no more than that the 
plaintiff, being a depositor in the défendants' bank, acquired con- 
fidence in Its safety from the statements made; whereas, if he 
had known the truth, he would not hâve remained a depositor. It 
is not enough in deceit to show that, if the plaintifl: had known 
the truth, he would hâve done otherwise than he did. It must ap- 
pear that he did otherwise than he would hâve done if the false 
statement had not been made to him. We concur with counsel for 
the défendants in error in the view that: 

"When one allèges that, relying upon a certain statement, he altered hia condi- 
tion, that is sufficient to show that the statement was the moving cause; but 
where the allégation is that, relying upon a certain statement, he failed to alter 
his condition, that is not sufficient to show that the statement was the cause of 
his failure to alter his condition, but he must go further, and allège that he would 
hâve altered his condition but for the statement. In the one case there is a pre- 
aumption that there was some cause for the altération of his condition, and it la 
sufficient to allège what that cause was. In the other case the failure to altér 
his condition does not require the assignment of any cause, the presumption being 
that he would continue in the position in which he had placed himself nntîl some- 
thing happened to induce him to change it; and therefore he must affirmatively 
allège that he would hâve changed his position but for the act of défendants of 
which he complains." 

For this reason we think the action of the court below in sustain- 
ing the demurrer was correct. Judgment afurmed. 



EICAUD V. TYSEN. 
(Circuit Court, S. D. New York. January 22, 1897.) 

1. RES JUDICATA— UtFFEKENT CAUSES OF ACTION. 

In an action by a receiver to recover an assessment on certain shares of a 
national bank, défendant pleaded a prior judgment dismissing a bill brought 
to charge her father's estate with *the same assessment, to which suit she 
was also a party. Held, that the causes of action were diiïerent, — that in 
the earlier suit being the alleged ownership of the shares by the father at the 
date of the bank's failure, and that in the latter, the alleged ownership by 
the daughter of the same shares at the same date, — and that, therefore, the 
former suit operated as an estoppel only as to the matters actually litigated 
and determined. 

2, Samk— Evidence Aliunde. 

Where the causes of action are différent, and the deeree in a former suit 
does not show on its face that the question involved in the présent one was 
directly and necessarily determined, évidence aliunde, consistent with the 
record, may be received to show that it was actually determined. 

78 F.— 36 
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This was an action at law by Addison G. Eicaud, receiver of the 
First National Bank of Wilmington, against Fannie D. Tysen, to 
recover an assessment made by the comptroller of the currency on 
certain shares of the bank's stock. The case was heard on plain- 
tiff's demurrer to the answer, which set up a prior adjudication as 
an estoppel. 

L. Karge, for plaintiff. 

A. Prentice, for défendant. 

SHIPMAN, Circuit Judge. The plaintiff, as receiver of the First 
National Bank of Wilmington, N. C, has brought an action at law 
in this court to recover the assessment made by the comptroller of 
the currency upon the stockholders of the said insolvent bank, 
and allèges in his complaint that the défendant, Fannie D. Tysen, 
was on November 21, 1891, the date when the bank f ailed, the owner 
of 214 shares of its stock. The plaintifE's predecessor as receiver 
had previously brought, and prosecuted to final decree, in the Unit- 
ed States circuit court for the Eastern district of North Carolina, 
a bill in equity, the object of which was to charge the estate of 
James Dawson, the father of the présent défendant, with the same 
assessment upon the same 214 shares, which the bill alleged be- 
longed to the estate of James Dawson when the bank failed. In 
that suit the présent défendant was made a party. The bill was 
dismissed, The défendant in this cause has pleaded in bar that 
the questions sought to be litigated in this action were determined 
in the North Oarolina suit adversely to the receiver, and are res 
adjudicata. To this answer the plaintiff has demurred. It will 
be perceived that the causes of action in the two suits are not 
the same, the cause of action in the North Carolina suit being 
the alleged ownership by the estate of James Dawson of the stock 
at the date of the bank's failure, while the cause of action in this 
suit is the alleged ownership by Mrs. Tysen of the same stock at 
the same date. The effect of a judgment in a prior action upon a 
second action between the same parties upon a différent claim or 
demand has been frequently considered of late by the suprême 
court. Cromwell v. County of Sac, 94 U. S. 351; Davis v. Brown, 
Id. 423; Russell v. Place, Id. 606. In the Cromwell Case the court 
said: 

"The judgment in the prior action opérâtes as an estoppel only as to those 
matters in issue, or points controverted, upon the détermination of which the 
finding or verdict was rendered. In ail cases, therefore, whei» it is songht to 
apply the estoppel of a iudgment rendered upon one cause of action to matters 
arising in a suit upon a différent cause of action, the inquiry must always be as 
to the point or question actually litigated and determined in the original action, 
not what might haye been thus litigated and determined. Only upon such mat- 
ters is the judgment conclusive in another action." 

The course to be pursued when the decree in the former suit does 
not show upon its face that the question in the second suit was 
directly and necessarily determined was considered in Packet Co. 
v. Sickles, 5 Wall. 580, in which case the court said : 

"In cases where the record itself does not show that the matter was necessarily 
and directly found by the jury, évidence aliunde consistent with the record may 
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be received to prore the fact; but, even where It appears from the extrînsic 
évidence that the matter was properly within the issue controverted in the 
former suit, if it be not sho-wn that the verdict and judgment necessarily in- 
volves its considération and détermination it will not be concluded." 

The decree in the North Carolina case does not show that the 
court necessarily and directly found that, at the date of the fail- 
ure of the bank, William Hildreth Pield, either as exécuter of Mrs. 
M. S. Dawson, or as trustée of Mrs. Tysen, owne-^ the stock. The 
opinions of Judge Seymour in the circuit court, and of Judge Simon- 
ton in the circuit court of appeals (Ricaud v. Trust Co., 17 C. C. A. 
170, 70 Fed. 424), are not necessarily parts of the record. They 
purport to be opinions, and not to be flndings of fact. But extrin- 
sic évidence may show that in fact the court necessarily found who 
was the owner at the date of the failure, and such évidence can be 
presented under the answer in this case, The answer avers "that 
each and ail the matters set forth in the complaint herein were 
settled and determined by the said adjudication, and are, as be- 
tween this plaintiff and this défendant, res adjudicata." 

The demurrer to the part of the answer contained in paragraph 
6, with regard to the pendency of another suit between the same 
parties in the superior court for New Hanover çounty, in the state 
of North Oarolina, is sustained. The demurrer to the answer con- 
tained in paragraph 7, which relates to the matter pleaded as res 
adjudicata, is overruled, with liberty to the plaintiS to answer 
anew, and without costs. 



RYAN T. STAPLES. 

(Circuit Court of Appeals, Bighth Circuit. January 18, 1897.) 

No. 701. 

1, Vendob aîid Vendée— Bona Fide Pdrchaser. 

One who buys property from an innocent bona fide purchaser ts protected 
by the latter's good faith and innocence, though he may himaelf bave notice 
of antécédent defects or equities that would bave defeated bis title if he had 
been the first purchaser. 

2. Execution Sale — Ekroneoos Judgmrnt. 

One not a party to the suit, who purchases at a sale under a judgment 
merely erroneous and not void, before a writ of errer is allowed, acquires 
a valid title, which is not divested by a subséquent reversai. 

S. Review os Ekbor — Trial to Court. 

Where the court below, trying a case without a jury, mabes a mère gênerai 
finding that one party is the owner of the premises and entitled to possession, 
the only questions open to review on error are rulings on the admission and 
rejection of évidence. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Motion for a Rehearing. 

For former report, see 76 Fed. 721. 

C. S. Thomas, W. H. Bryant, and H. H. Lee, for plaintifE in error. 
Hugh Butler, for défendant in error. 
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Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

PER CTJRIAM. The motion for a rehearing in this case is based 
upon the erroneous supposition tliat this court overlooked the fact 
that the plaintiff in error was refused permission to prove that 
Spooner and Staples were not bona flde purchasers of the title to 
the property under the Schoolfield judgment, and that they in fact 
knew ail the defects thereof, and were in their purchase and rédemp- 
tion under it mère agents for Edmund G. Bassick, a director and 
stockholder of the défendant in that judgment. One reason why 
this évidence was immaterial, in our opinion, is that after Spooner 
had purchased the property under the Schoolfield judgment- for 
$37,599.85, and before any writ of error to reverse that judg-ment 
had been sued ont, while the judgment and the sale under it to 
Spooner stood unchallenged, George H. White, who was the owner 
of an inferior judgment against the same défendant, paid the sherifE 
139,532.05, and thereby redeemed the property from that sale. He 
then directed the sheriff to sell it again to satisfy his demand, and 
on May 13, 1886, he did so, and White purchased it for 160,000, and 
received the sheriiï's usual certiflcate of sale. By virtue of his ré- 
demption White was a bona fide purchaser of the prior lien of |39,- 
532.05 without notice of any defects in it. Through that purchase 
and his subséquent sale he acquired a valid lien upon the property 
for 160,000, that would hâve matured into a perfect title at the 
end of the period of rédemption, if no subséquent rédemption from 
him had been made. His title would hâve been impregnable. The 
subséquent reversai of the Scàoolfleld judgment could not hâve 
affected it. Ryan v. Staples, 76 Fed. 721, 729, and cases cited. 
Staples subsequently redeemed from this sale to White, and again 
sold the property to satisfy his claim, and in this way the title 
finally matured in him. The good faith and innocence of White 
protected every redemptioner and purchaser under him, and the 
title is as good in their hands as it would hâve been in his, what- 
ever their notice or knowledge of defects in the title anterior to 
his rédemption may hâve been. One who buys property from an 
innocent bona flde purchaser la protected by the good faith and 
innocence of his grantor, although he may himself hâve notice 
. of antécédent defects or equities that would hâve defeated his title 
if he had been the flrst purchaser. Trull v. Bigelow, 16 Mass. 
406; Glidden v. Hunt, 24 Pick. 221, 225, 226; Bovnton v. Rees, 
8 Pick. 329; Funkhouser v. Lav, 78 Mo, 458, 465; Wood v. Chapin, 
13 N. Y. 509. 

But, aside from the foregoing considération, no error was commit- 
ted in rejecting the offer of proof made by the défendant, Ryan, for 
another reason. The offer was to prove "that Staples was not the 
real party in interest; * * » tliat he was not a bona flde pur- 
chaser for value of the property in controversy; that he had bought 
it with full knowledge of ail the circumstances conoerning the 
Schoolfleld decree; that he had paid no money out of his own pocket, 
but it had been advanced to him by others; that he was not a pur- 
chaser at ail of the property; • » • that he had never re- 
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deemed the property personally from any sale, • ♦ • but that 
the whole matter was conducted by Edmund G. Bassick, who was 
a director aud stocldiolder in the Bassick Mining Company." The 
sum and substance of this offer, in so far as the défendant sought 
to prove tacts, as distinguished from conclusions of law, was that 
Staples had not furnished any money of his own to redeem the prop- 
erty from prior sales; that the money had been advanced to him 
* by others; that the rédemption had been made by others in his 
name; and that at the sale the title had been taken in his name 
merely as a trustée. For the reason stated in our former opinion, 
thèse facts, assuming them to be true, did not disquaJify Staples 
from maintaining a suit in ejectment, nor impeach his title. The 
ofEer to show that Staples was not a bona flde purchaser was an 
offer to prove a conclusion of law, and, taken in connection with 
the other facts which the défendant offered to establish, it meant 
no more than this: that Staples was not a bona flde purchaser, be- 
cause he had redeemed and bought the property with money fur- 
nished by another, and for another's benefit. But this was no im- 
peachment of his good faith. The judgment in the Schoolfleld suit 
was founded upon ralid claims against the Bassick Mining Com- 
pany. It was not obtained by fraud or collusion, and was not af- 
fected with any vice, save the single error committed by the court 
before whom that case was tried, in permitting one of the lienors 
to participate in the proceeds of the sale of certain mining claims 
to which his lien did not extend. That defect, as we hâve hereto- 
fore held, did not render the judgment void, but simply erroneous. 
The error in question could not affect any one who was a purchaser 
under the judgment, unless he was a party to the suit in which that 
error was committed. It is familar law, as shown in our former 
opinion, that any person who was not a party to the Schoolfleld 
suit could acquire a valid title at a judicial sale made under the 
judgment in that suit before a writ of error was sued out, which 
title would not be affected by a subséquent reversai of the judgment 
by an appellate tribunal, and su'ch a sale was in fact made, as 
shown by our original statement. It was not claimed at the trial, 
nor was there any offer to show, that at the sale under the School- 
field judgment the property in controversy was in fact bought by a 
person who was a party to the Schoolfleld suit, nor that the money 
to make the purchase, or to redeem from that sale, or any subsé- 
quent sale, was advanced by any person who was a party to that 
suit. The défendant below did not offer to prove that the money 
to purchase the property at the sale under the Schoolfleld judg- 
ment, or to redeem from that sale, was furnished by Edmund C. 
Bassick; and, even if it was advanced by him, we do not see that 
it would affect the plaintiff's title, as Bassick was not a party to 
the Schoolfleld suit, but a stranger to the record. In view of 
thèse considérations, it is manifest, we think, that no error was 
committed in overruling the defendant's offer of proof. 

The suggestion that this court should consider the assignment of 
error to the effect that the court below did not flnd for the plain- 
tifl in error, upon the ground that he had been in adverse possession 
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of the properfy for the period required by tlie statute of limitations 
in the state of Colorado, is witkout merit. We cannot consider that 
assigiiment. This case was tried by the court bel'ow without a 
jury, and that court made no spécial flndings of fact, but it made a 
gênerai finding that the défendant in errer was the owner of the 
premises and entitled to their possession. Upon such a record we 
cannot examine the eyidence or the facts to see what judgment the 
court below should hâve rendered. The only questions open for 
our considération are the rulings of the trial court upon the admis- 
sion and exclusion of efidence. Adkins v. Sloane, 19 U. S. App. 
573, 8 0. C. A. 656, and 60 Fed. 344; Trust Co. v. Wood, 19 U. S. App. 
567, 8 C. 0. A. 658, and 60 Fed. 346; Hall v. MercantUe Ce, 19 U. S. 
App. 644, 8 C. C. A. 661, and 60 Fed. 350; Accident Ass'n v. Eobin- 
son, 20 C. C. A. 262, 74 Fed. 10; O'Hara v. Railroad Co., 22 0. G. A. 
512, 76 Fed. 718. The pétition for a rehearing is denied. 



MAIER y. FIDBLITY MUT. LIFE ASS'N. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 385. 

Lira IxscRANCE— Palse Statements tn Application — Answebs bt Agent. 

The F. Ins. Co. issued a policy on the life of M., which was recited on its 
face to be issued in considération of the application, which was made a part 
of the policy, and a copy of which was thereto attached, and to be subject 
to the conditions thereon indorsed, one of which was that, if any statement 
in the application was faUe, the policy should be null and void. The ap- 
plication concluded with a provision that ail statements contained in it, by 
whomsoeTer written, were warranted to be true, and that no verbal state- 
ment, to whomsoever made, should modify the contract. Upon the trial of 
an action on the policy, it appeared that M. made the application at the 
soli citation of an agent of the Insurance Company; that such agent had a 
short conversation with him when he was in a hurry, and, after answering 
a few questions, he told the agent to finish the application himself, and he 
would sign it and leave it for the agent to finish, which the agent did; that 
the answers to questions in the application as to M.'s health and his habits 
of drinking were totally at variance with the facts, which were such as, if 
known, to make the acceptance of M.'s application very unlikely. Held, 
that the insurance company was not estopped to dany the validity of the 
policy, and a verdict in its favor was properly directed by the court. 

In Error to the Circuit Court of the United States for the East- 
ern District of Michigan. 

James H. Pound, for plaintifiE in error. 
Alfred Lucking, for défendant in error. 

Before HAELAN, Circuit Justice, and TAFT and LURTON, Cir- 
cuit Judges. 

HARLAN, Circuit Justice. This is an action upon a policy of 
life insurance for |10,000, issued September 30, 1892, by the Fidel- 
ity Mutual Life Association of Philadelphia, upon a written ap- 
plication to that association by the assured, Martin Maier, of Dé- 
troit, Mich. The beneflciary named was the wife of the assured, 
the présent plaintifC in error. 
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In the answers to questions embodied in the application, which 
was made September 26, 1892, it was stated, among other things, 
that the assured was then in "good health," and "free from any and 
ail diseases, sicknesses, ailments, or complaint, trivial or other- 
wise"; that he had "never had or been afflicted with any sickness, 
disease, aliment, injury, or complaint"; that the last physician he 
had consulted, or who prescribed for him, was Dr. Morse Stewart, 
of Détroit, two years previously, and that his ailment then was 
"toothache"; that he had not consulted, or been prescribed for 
by, any other physician or médical man during the previous 10 
years; and that he did not use, and never used, spirits, wines, 
or malt liquors, and had always been temperate and sober. 

The policy recites that it was issued in considération of the ap- 
plication, "made part hereof, and a copy of which is hereto at- 
tached," and subject to ail the requirements stated, "and the con- 
ditions hereon indorsed." One of the conditions indorsed on the 
back of the policy is that, "if any statement contained in the ap- 
plication on which this policy is issued be untrue in any respect, 
then this policy, except as herein provided, shall be ipso facto 
nuU and void." 

The application thus concluded: 

"I hereby agrée and bind myself as follows: That the statements aboyé made 
or contained, hy whomsoever written, are material to the risk, and warranted to be 
true; that I hâve signed this application in my own handwriting; that * * * 
ail provisions of law in conflict with or varying the terms of this agreement and 
policy applied for are hereby expressly waived, and the policy issued hereon shall 
not become binding on the association until the first payment due thereon has been 
actually received by the association or its authorized agent during my lifetime and 
good health; that no verbal statement, to whomsoever made, shall modify this 
contract, or in any manner affect the rights of the association, unless the same be 
reduoed to writing, and be presented to and approved by tlie officers of the associa- 
tion at the home office, in Philadelphia, no agent or examiner having any power 
or authority to make or alter contracts, waive forfeitures, or grant crédit; that 
• • * this application shall be the sole basis of the contract with the associa- 
tion, if a policy be issued hereon; and that, if any concealments or untrue state- 
ments or answers be made or contained herein, then the policy of insurance issued 
thereon and this contract shall be ipso facto null and void: provided, always, 
that, if the necessary payments be made to keep saîd policy in force, it shall be 
incontestable, except as herein set forth. 

"Dated at Détroit this 26th day of September, 1892. Martin Maier. 

"In présence of D. A. Kothschild, Soliciting Agent" 

Immediately below the attestation to the application the follow- 
ing direction was printed with a rubber stamp: 

"Review the answers to questions given in this copy of your application, and, 
if any correction has been made, advise the président of the association." 

The plea was the gênerai issue, with notice, according to the 
Michigan practice, that the défendant would give in évidence, by 
way of défense, the above application of the assured, which, it was 
alleged, was duly signed by him and delivered to the défendant, 
and "on the faith of which, and in full reliance upon the statements 
thereon made, the said défendant did issue to the said Martin. 
Maier the policy of insurance declared upon." 

The notice further stated that the company would show on the. 
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trial that the application and statements therein were false and 
fraudulent in rnany particulars; among others, in the following: 
That Maier was net at the time of his application in good health, 
and free from any and ail siclcness, ailments, or complaints, but 
was in bad health, and sufEering from epilepsy, attacks of an epi- 
leptoid character, fits, convulsions, habituai constipation, alco- 
holism, softening of the brain, nervous prostration, nenresthenia 
and kindred troubles, and other diseases; that he had been af- 
flicted with numerous sicknesses, diseases, ailments, and injuries, 
including those above specified, and with a number of injuries, 
among others, injuries received on or about January 19, 1887, 
August 2, 1889, and July 10, 1890, ail of which were serious; that 
he had consulted and been prescribed for by numerous physicians 
during the period named in the application, — among others, by 
Dr. George Duflfield, Dr. James Campbell, Dr. Wilcox, Dr. W. H. 
Poole, Dr. Yamell, and by others unknown to défendant, ail within 
said period; that the statement that he had consulted Dr. Morse 
Stewart, about two years prior to his application, for too'thache only, 
was false and fraudulent, as he had consulted said Stewart, who 
prescribed for him, within two years of that date, for an attack 
of epilepsy, or an attack of an epileptoid character, and likewise 
had been treated for différent serious troubles during the previous 
10 years by that physician, who had attended and prescribed for 
him on varions occasions during that period; that the statement 
made by said deceased in his application, that he did not then use, 
and never had used, spirits, wines, or malt liquors, and had always 
been temperate and sober, was false and fraudulent, in that he 
had used spirits, wines, and malt liquors, and each of them, and 
had not always been temperate and sober. 

It appeared in évidence that Maier made the application for In- 
surance at the suggestion of one Rothschild, who testified that he 
v^as at that time working for Mr. Montgomery, the Détroit agent 
of the défendant. But it does not appear that Montgomery had 
any knowledge of Rothschild's effort to secure an application from 
Maier. Rothschild testified: 

"I met Mr. Maier in the street, and I asked him to give me his appIicatioD. He 
was in a hurry, and we stepped in a clothing store on Michigan avenue, and he says, 
'Huri-y up. I haven't much time.' I asked him a few questions. He finally said, 
'Well, you fin them up yourself.' I asked him about drlnking, and he said, 'I 
am not drinking anything at présent, you understand,' so I didn't put that in, 
and ail the other questions accordingly. * » * He was in a hurry, only had two 
or three minutes to write it up, and he says, 'You finish it.' He says, 'I will sign 
my name now, and you finish it, and I will go away.' * * ♦ Q. What, if any- 
thing, did you say to him about his having been afiiicted with sickness or disease 
or ailments? A. He told me he had some toothache, and I put it down. Q. Wliat, 
if anything, did you say to him as to who treated him for it? A. He said, 'Dr. 
Moïse Stewart,' and I put that down. * ♦ • Q. What, if anything, did you say 
to him about intoxicating liquors? A. I knew he did not drink any more at that 
time. Q. Did you, or did you not, say anything to him about it? A. Yes. Q. 
At that time? A. Well, no, I didn't, as he told me he didn't drink anything at 
the time when I took the insurance. Q. Did you say that Mr. Maier told you so 
at that time? A. I don't know as he did. I knew he didn't drink anything at 
that time. Q. Now, my question is, did he say anything on that subject at that 
time? A. No, he didn't say anything." On ci'oss-examination he was asked if 
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he did not know that llaier had been to the Keeley Cure for drunkenness, and ho 
answered: "No, sir, I didn't know, I heard he was there." Being asked whether 
he did not know that Maier had been convicted in the police court for drunken- 
ness, he answered: "I don't know anything about it, I knew when he came ont 
of the Keeley Cure." Again: "Q. And he did not use, and had never used, spirits, 
wines, and malt liquors, and had always been temperate and sober. Now, just 
what did he say to you about that? A. Only asked him whether he was drink- 
ing, and he says, 'No,' he didn't drink any more, and I eut that oS. I knew he 
was not drinking, and I didn't think it was material to put in that." 

The eTidence of Rothschild, in connection with other proof in the 
cause, leaves no doubt that if the facts as to Maier's habits and 
condition had been fairly disclôsed, in answer to the questions con- 
tained in the printed application, the company would hâve declined 
to issue the policy. Rothschild, therefore, according to the weight 
of the évidence, suppressed the material facts; and, by reason of 
such suppression, Maier obtained the policy, and the unfaithful 
eolicitor realized his commissions. 

Nor can it be doubted, under the évidence, that Maier himself 
knew that he was not a proper subject of life insurance. It was 
shown from olïicial records that on the lOth day of September, 1891, 
July 1, 1892, and September 10, 1892, respectively, he was tried 
in the police court of Détroit, and found guilty of drunkenness, and 
that on the 26th day of September, 1892, — the very day of his 
application for insurance, — a. warrant was taken eut charging him 
with being a disorderly person, in that he was a tippler, and, hav- 
ing been tried on the succeeding day in that court, was found 
guilty, and fined |7 and costs, $30, or 45 days in the Détroit house 
of correction. The fine and costs were paid. It was also shown that 
in January, 1892, he was an inmate of an institute at Northville, 
Mich., and was there treated by Dr. Yarnell for "alcoholism, or ex- 
cessive drinking of alcoholic drinks." According to the testimony 
of that physician, his disease had then progressed "to the extent that 
his brain was considerably defective; ,very strong tendency to- 
wards softening of the brain, or paresis." The évidence further 
showed, beyond dispute, that in 1890, and again in 1891, he was 
often visited and treated by Dr. Stewart for epileptic attacks, amd 
that for some years prior to his application he was frequently, if 
not habitually, in a state of intoxication. There was therefore no 
escape from the conclusion that the statements in the application 
that Maier never had been afUicted with any sickness, disease, ali- 
ment, injury, or complaint; that he had not consulted or been 
prescribed for by any jibysician, except Dr. Stewart, during the 
preceding 10 years; and that he did not use, and had never used, 
spirits, wines, or malt liquors, and had always been temperate and 
sober, — were untrue. 

But it is contended by the plaintiiï that the falsity of thèse state- 
ments cannot be attributed to the assured, so as to render the 
policy void, because the answers to the questions propounded to 
him were in fact prepared by the agent of the insurance company, 
and that the company is estopped to deny the validity of the 
policy, upon the grounds stated, if its agent knew the facts and 
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suppressed them when preparing thé answers, or failed, fraudu- 
lently or negligently, having an opportunity to do so, to bring out 
the facts called for by the questions embodied in the application. 

We cannot accept this view of the contract between the parties. 
If the assured authorized the soliciting agent to prépare his an- 
swers to the questions propounded, and thereafter signed the ap- 
plication so prepared, neither he nor any one claiming the benefit 
of the policy ought to be heard to say that he did net read the 
answers, or know their contents before signing the application. 
His attestation of the application by his signature was a repré- 
sentation to the Company that the answers were true; for, by the 
terms of his application, he stipulated that the statements made 
in answer to questions, "by whomsoever written," were material to 
the risk, and warraoted to be true, and, if any concealments or un- 
true statements or answers were made, the policy, as well as the 
contract evidenced by it, should be ipso facto nul! and void. And 
when the accused accepted a policy declaring upon its face that 
it was issued in considération of the application made part of the 
policy, and subject to the conditions indorsed on the policy, the 
contract became complète, and its terms are to be respected, and 
cannot, in an action on the policy, be ignored or made of no effect. 
It is an essential fact in the case that in the body of the contract 
evidenced by the policy are found récitals which make the appli- 
cation, as well as the conditions indorsed on the policy, part of 
the contract of insurance. 

It was said in argument that the company should not be permit- 
ted to take advantage of the misconduct or wrong of its own agent. 
But the law did not prohibit the company from taking such pré- 
cautions as were reasonable and necessary to protect itself against 
the frauds or négligence of its agents. If the printed application 
used by it had not informed the applicant that he was to be re- 
sponsible for the truth of his answers to questions, and if the want 
of truth in such answers were whoUy due to the négligence, igno- 
rance, or fraud of the soliciting agent, a différent question would 
be presented. But hère the accused was distinctly notifled by the 
application that he was to be held as warranting the trath of his 
statements, "by whomsoever written." Such was the contract be- 
tween the parties, and there is no reason in law or in public policy 
why its terms should not be respected and enforced in an action 
on the written contract. It is the impression with some that the 
courts may, in their discrétion, relieve parties from the obligations 
of their contracts, whenever it can be seen that they hâve acted 
heedlessly or carelessly in making them. But it is too often for- 
gotten that in giving relief, under such circumstances, to one party, 
the courts make and enforce a contract which the other party did 
not make or intend to make. As the assured stipulated that his 
statements, which were the foundation of the application, were 
true, by whomsoever such statements were written, and as the 
contract of insurance was consummated on that basis, the court 
cannot, in an action upon the contract, disregard the express agrée- 
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ment between the parties, and hold the company liable, if the 
statements of the assured — at least, those toucMng matters ma- 
terial to the risk — are found to be tintrue. 

The views we hâve expressed are in harmony with the décisions 
of the suprême court of the United States. In Insurance Co. t. 
Fletcher, 117 U. S. 519, 529, 531, 534, 6 Sup. Gt. "837, the défense 
was that certain statements and représentations respecting his 
health and condition were made by the assured in his application, 
the truthf ulness of wMch he warranted, and agreed that they 
should be the basis of any contract between him and the company, 
and that the policy should be void if such statements, or any of 
them, were in any respect untrue, and ail moneys paid on it for- 
feited. The policy in that case was accompanied by a copy of the 
application, and recited that it was issued in considération and 
upon the faith of the statements and représentations contained in 
the application. The plaintifE in the suit pleaded that the answers 
in the application had been prepared by the agents of the com- 
pany, and that they had not properly put down what he had said 
to them in answer to questions. The suprême court said: 

"It is, of course, not necessary to argue that the agent had no authority ïrom 
the company to falsify the answers, or that the assured could acquire no right 
by virtue of his falsified answers. Both he and the company were deceived by the 
fraudulent eonduct of the agent. The assured was placed in a position of making 
f aise représentations in order to secnre a vaiuable contract, which, upon a truthful 
report of his condition, could not hare been obtained. By them the company was 
imposed upon, and Induced to enter into the contract. In such a case, assuming 
that both parties acted in good faith, justice would require that the contract be 
canceled and the premiums retumed. As the présent action is not for such cari- 
cellation, the only recovery which the plaintifE could properly hâve, upon the 
facts he asserts, taken in connection with the limitation upon the powers of the 
agent, is for the amount of the premiums paid, and to that only would he be en- 
titled by Tirtue of the statute of Missouri. But the case, as presented by the rec- 
ord, is by no means as favorable to him as we hâve assumed. It was his duty 
to read the application he signed. He knew that upoE; it the policy would be is- 
sued, if issued at ail. It would introduce great uncertainty in ail business 
transactions, if a party making written proposais for a contract, with représenta- 
tions to induce its exécution, should be allowed to show, after it had been obtained, 
that he did not know the contents of his proposais, and to enforce it, notwithstand- 
fng their falsity as to matters essential to its obligation and validity. Contracts 
could not be made, or business fairly conducted, if such a rule should prevail, 
and there is no reason why it should be applied merely to contracts of Insurance. 
There is nothing in their nature which distinguishes them in this particular from 
others. But hère the right is asserted to prove, not only that the assured did not 
make the statements contained in his answers, but that he never read the applica- 
tion, and to recover upon a contract obtained by représentations admitted to be 
false, just as thongh they were true. If he had read even the printed Unes of his 
application, he would bave seen that it stipulated that the rights of the company 
could in no respect be aiïected by his verbal statements, or by those of its agents, 
unless the same were reduced to writing and forwarded with bis application to 
the home office. The company, like any other principal, could limit the authority 
of its agents, and thus bind ail parties dealing with them with knowledge of the 
limitation. It must be presumed that he read the application, and was cognizant 
of the limitations therein expressed." Referring to the préviens cases of In- 
surance Go. V. Wilkinson, 13 Wall. 222, and Insurance Co. v. Mahone, 21 Wall. 
152, the court said: "In neither of thèse cases was any limitation upon the power 
of the agent brought to the notice of the assured. » * » Where such agents, 
not limited in their authority, undertake to prépare applications and take down 
answers, they will be deemed as acting for the companies. In such cases it may 
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vwll be held that the description of the risk, though nomînally proceeding from 
the assured, shouîd be regarded as the act of the eompany. Nothing in thèse views 
bas any bearing upoii the présent case. Hère the power of the agent was limited, 
and notice of sucii limitation given by being embodied in the application, which 
the assured was required to maiie and sign, and which, as we bave stated, he 
must be presumed to liave read. He is therefore bound by its statements." 
Again: "There is aiiother view of this case equally fatal to a recovery. Assuming 
that the answers of the assured were falsified as alleged, the fact would be at 
once disclosed by the copy of the application, annesed to the policy, to which bis 
attention was called. He would bave discovered by inspection that a fraud had 
been perpetrated, not only upon himself, but upon the eompany, and it would hâve 
been bis dnty to make the fact known to the eompany. He could not hold the 
policy without approving.the action of the agents, and thus becoming a participant 
in the fraud committed. The rétention of the policy was an approval of the ap- 
plication and of its statements. The conséquences of that approval cannot, after 
his death, be avoided." 

It is a mistake to suppose that any différent views are expressed 
in Insurance Co. v. Chamberlain, 132 U. S. 304, 310, 311, 10 Sup. 
Gt. 87. That case turned upon its spécial faots, and the décision 
".vas controlled by a statute of lowa, one section of which provided 
that: 

"Any person who shall hereafter solicit insurance, or procure applications there- 
for, shall be held to be the soliciting agent of the insurance eompany or association 
issuiiig a policy on such application, or on a renewal thereof, anything in the ap- 
i)Iication or the policy to the contrary notwithstanding." 

The court said: 

"This statute was in force at the time the application for the policy in suit was 
iii.ken, and therefore governs the présent case. It dispenses with any inquiry as 
to whether the application or the policy, either expressly or by necessary implica- 
tion, made Boak the agent of the assured in taking such application. By force of 
liu? statute, he was the agent of the eompany in soliciting and procuring the ap- 
plication. He could not, by any act of bis, shake o£f the character of agent for 
the eompany. Nor could the eompany, by any provision in the application or 
ijolicy, couvert him into the agent of the assured. If it could, then the object of 
rhe statute would be defeated." Again, in the same case: "The purport of the 
xs'ord 'insurance' in the question, 'Has the said paily any other insurance on bis 
iife?' is not so absolutely certain as, in an action upon the policy, to preclude proof 
as to what kind of life insurance the contracting parties had in mirid when that 
question was answered. Such proof does not necessarily contradict the written 
contra et. Consequently, the above clause, printed on the baek of the policy, is 
to be interpreted in the light of the statute and of the understanding reached be- 
tween the assured and the eompany by its agent when the application was com- 
pleted, namely, that the particular kind of insurance inquired about did not in- 
(-•lude insurance in co-operative societies. In view of the statute and of that 
understanding, upon the faith of which the assured made bis application, paid the 
tirst premium, and accepted the policy, the eompany is estopped, by every prin- 
ciple of justice, from saying that its question embraced insurance in co-operative 
associations. The answer of 'No other,' having been written by its own agent, 
invested with authority to solicit and procure applications, to deliver policies, and, 
ander certain limitations, to receive premiums, should be held as properly in- 
terpreting both the question and the answer as to other insurance." 

While the issues présent questions of gênerai law, upon which 
this court may exercise an indepeudent judgment, we are gratifled 
to flnd that well-considered décisions of the suprême court of 
Michigan are to the same gênerai effect. In Cleaver v. Insurance 
Co., G5 Mich. 527, 531, 533, 32 N. W. 660, it appeared that a policy 
of are insurance provided that it should be void if other insurance 
on the property was procured without the consent of the eompany 
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written upon the policy. Additional insurance was procured, witli 
the knowledge and assistance of tlie company's agent, but the com- 
pany's consent was not indorsed on the policy, nor did it receive 
notice of sucli insurance. Tlie policy declared, as a part of the 
contract, that the agent of the Company had no authority to waive, 
uîodify, or strike from the policy any of its printed conditions, nor 
révise the policy if it should become void by reason of the viola- 
tion of any of its conditions. It also provided: 

"And it is hereby mutually understood and agreed by and between this company 
and the assured that this policy is made and acoepted upon and with référence to 
the foregoing terms and conditions, ail of which are hereby declared to be a part 
of this contract, and are to be used and resorted to in order to détermine the rights 
and obligations of the parties hereto in ail cases not herein otherwise specially pro- 
vided for in writing." 

The suprême court of Michigan said: 

"It is claimed hère that the action of the agent was the action of the company, 
and that such action ereated an estoppel. Biit it is not shown that the agent had 
any authority to indorse upon the policy the written consent to additional in- 
surance, or to waive in any way the provisions of the policy. On the contrary, 
the policy delivered to the insured expressly states that such agent 'has no authority 
to waive, modify, or strike from the policy any of its printed conditions; * * * 
nor, in case this policy shall become void by reason of the violation of any of the 
conditions thereof, has the agent power to revive the same.' " After distinguish- 
ing that case from Kitchen v. Insurance Co., 57 Mich. 135, 23 N. W. 616, the 
court proceeded: "If the agent, under the circumstances of this case, by filling 
out the application for the Lansing insurance, and saying it was ail right, can 
estop the défendant company from raising and enforcing this défense, then the 
clauses prohibiting the agent from waiving the conditions of the policy, or from 
reviying it after it has become null and void, are rendered entirely useless and 
nugatory." Again: "This is not a case where the insured had a right to rely upon 
the action of the agent, or to présume that his action was known to the company, 
and ratified by them, as in Insurance Co. v. Fay, 22 Mich. 467. The policy re- 
ceived by Cleaver distinctly pointed out the way to procure additional insurance 
without voiding the first insurance, and expressly prohibited the agent from waiv- 
ing, altering, or modifying the process of obtaining further insurance. The fact 
that the plaintifC may not hâve read the printed conditions of his policy, and relied, 
in ignorance of them, upon the implied or assumed powers of the agent, cannot 
holp him. It was his business to know what his contract of insurance was, and 
there can be no différence in this respect between an insurance policy and any 
other contract. In the absence of any fraud in the making of the same, and none 
is claimed in this case, the insured must be held to a knowledge of the conditions 
of his policy, as he would be in the case of any other contract or agreement. 
When the policy of insurance, as in this case, contains an express limitation upon 
the power of the agent, such agent has no légal right to contract as agent of the 
company with the insured, so as to change the conditions of the policy, or to dis- 
pense with the performance of any essential requisite contained therein, either by 
paroi or writing; and the holder of the policy is estopped, by accepting the policy, 
from setting up or relying upon powers in the agent in opposition to limitations 
and restrictions in the policy. Merserau v. Insurance Co., 66 N. Y. 274; Catoir v. 
Trust Co., 33 N. J. Law, 487. The circuit judge, as the case stood in the court 
below, should hâve directed a verdict in favor of the défendant" 

In Cook V. Insurance Ce, 84 Mich. 12, 17, 18, 47 N. W. 568, 570, 
which was an action upon an accident policy, and in which the 
défense was a false statement by the assured as to his habits, the 
policy purported to hâve been issued in considération of the state- 
ment of facts warranted in the application to be true, and upou 
conditions printed upon the back of the policy, which, it was pro- 
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vided, could not be -waived or altered by the agent. The court, 
after distinguishing the case before it from Insurance Co. v. Hall, 
12 Mich. 202, and Insurance Co. v. Olmstead, 21 Mich. 246, in whieh 
cases it said, "The power of the agents was in no manner limitefl 
by the terms of the policies themselves," proceeded : 

"In the présent case the policy provides that the agent of the company cannot 
waive or alter any of the agreements and conditions printed on the bacli of the 
policy. This question was fully diseussed by Mr. Justice Morse in Cleaver v. In- 
surance Co., 65 Mich. 527, 532, 32 N. W. 660, 662, and it was there said: 'It 
cannot be successfully maintained but that the company has the right and the 
power to restrict as it may choose the powers and duties of its agents, and, when 
the authority is expressly limited and restricted by the policy which the insured 
receives, there can be no good reason, either in law or equity, why sueh limita- 
tions and restrictions shall not be considered as known to the insured and binding 
upon him.' " ''The court below on the trial proceeded on the theory that notice to 
Mr. Eadus or to Mr. Patton was notice to the company, and chargea the jury 
that the défendant had a right to waive the conditions of the policy, and that, by 
issuing the policy to Mr. Cîook with this knowledge on the part of its agents aud 
receiving the premiums, it waiyed the conditions relating to intoxication. This 
was not a statement of the law applicable to the case, as laid down in Cleaver v. 
Insurance Co., supra, and to which we must adhère," 

In Gould V. Insurance Co., 90 Mich. 302, 51 N. W. 455 (Id., 90 
Mich. 308, 52 N. W. 754), the court, after observing that the plain- 
tiflf, in accepting the policy of Insurance, and in her subséquent 
dealing with the agent relative to the furnishing of proofs of loss, 
must be presumed to hâve had knowledge of the agent's want of 
pow&r to waive any of the terms and conditions of the policy, said : 

"This restriction upon the agent's power to waive the provisions of the policy 
was plainly printed upon the face of the policy, and it cannot be successfully 
maintained that the company had no right to restrict the powers and duties of its 
agent. It must be held in the présent case that this power was expressly limited 
by the policy, and known to the insured and binding upon her. The case falls 
clearly within the rnUng of this court in Cleaver v. Insurance Co., 65 Mich. 527, 
S2 N. W. 660. As it was the duty of the court, under this holding, to direct the 
verdict in favor of the défendant, we need not pass upon the other questions 
raised." 

See, also, Mallory v. Insurance Co., 97 Mich. 416, 56 N. W. 773. 

After this cause was argued and submitted, the attention of the 
court was called to the récent décision of the suprême court of 
Michigan in the case of Van Houten v. Insurance Oo., 68 N. W. 
982. The opinion has not yet appeared in the published Reports, 
but we hâve been furnished with a copy of it for examination. 
Nothing decided in that case is in conflict with anything said in 
the case before us. The contract in the Van Houten Case does 
not seem to hâve contained any provision warranting the state- 
ments in the application to be true, "by whomsoever written." The 
applicant answered ail the questions that were propounded to him, 
and, under the circumstances disclosed, had the right to assume 
that the company did not require any answers by him to questions 
not propounded to him by the agent. The company's représenta- 
tive assuraed, without authority from the applicant, to answer for 
the applicant questions to which the attention of the latter was 
not called. The answers made to the questions put to the appli- 
cant were not impeached on any ground. The claim was that 
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the answers made by the agent of the company upon his own re- 
sponsibility, and based upon his own knowledge of the condition 
of the applicant, and net brought to the attention of the appli- 
cant, were untrue. The suprême court of Michigan recognized the 
gênerai rule that every one is presumed to hâve read what he 
signs. But the facts in that case seem to hâve been such as to 
authorize the submission to the jury of the question vehether the 
applicant vfas not misled by the conduet of the company's agent 
into the belief that what he was asked to sign and did sign em- 
bodied only his own answers to the questions actually propounded 
to him. The suprême court of Michigan said: 

"The agfnt in this case had known the deceased for twenty-five yeari, had no 
knowledge of his being ill before the illness which resulted in his death, and, rely- 
ing upon his own knowledge of the life of the assured, chose to answer thèse ques- 
tions himself without interrogating him or calling his attention to him, or informing 
him that there was any importance to be attached to them. In fact, it does not 
appear that he informed him that there were any other questions to answer, while 
those he answered were answered correctly. The applicant had the right to 
assume that ail the questions were asked, and was under no obligation to read 
the paper to ascertain if there were others. The application was in very small 
type, and very closely printed. The questions and answers were below the appli- 
cation, and were twenty-two in number. While every person is presumed to bave 
read what he bas signed, stlU we tbink that there was testimony in this case f rom 
which the jury might legitimately infer that the assured was misled by the agent 
of the défendant in making the application." 

This is not inconsîstent with anything determined in the prés- 
ent case, nor with the prior adjudications of the suprême court of 
Michigan in the cases above cited. 

We are of opinion that the circuit court, in conformity with the 
establidied practice in the courts of the United States, as well as 
in the courts of Michigan, properly instructed the jury that upon 
the évidence, and, in view of the légal principles applicable to the 
contract in suit, the défendant was entitled to a verdict. There 
was no ground whatever upon which a verdict for the plaintiff 
could possibly h'ave been sustained, and therefore it was the duty 
of the court, upon motion, to give a peremptory instruction for the 
défendant. Insurance Co. v. Eandolph (just decided) 78 Fed. 754; 
Railway Co. v. Lowery, 20 C. C. A. 596, 74 Fed. 463, 465, et seq. 
A verdict for the plaintiff could not hâve been upheld unless it 
was true that the préparation by the company's soliciting agent of 
the alleged false answers in the application, or the agent's knowl- 
edge of ail the facts, estopped the company from relying upon the 
provision of the contract declaring the policy void if the state- 
ments in the application, by whomsoever written, were untrue. 
In view of the undisputed facts, and as a verdict for the plaintiff 
would hâve been utterly indefensible under any reasonable view 
of the évidence, the question whether the plaintiff could recover 
could not be said to hâve depended upon the weight or prépondér- 
ance of évidence, but became a question of law, which was correctly 
decided by the circuit court when it directed a verdict for the com- 
pany. 

Judgment afiirmedL 
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FBLTON T. SPIKO. 

(Circuit Court of Appeals, Sixth Circuit February 2, 1897.) 

No. 452. 

1. Damaobs fou Wkongful Death— Ni-mbek hf Ben-iîfïciatîies. 

When the statuts giving a right of action for damages for négligence caus- 
ing deatii provides tliat tlie damages recovered shall inure to the benefit of 
the family of the deceased, it is compétent co prove, upon the trial of sucb 
an action, the number of children left by such deceased. 

8. Same— WiDovv ANu CHiLiiHrN. 

The amendment of 1871 to sections 2291 and 2292 of the Code of Ten- 
nessee, relating to the recovery of damages for acts or neglects causing death, 
was intended to affect the procédure, and not the beneficiaries of the stat- 
ute; and since such amendment, as before, damages recovered in such ac- 
tions inure to the benefit of the widow and children of the deceased, and 
not to the widow alone. 

& New Trial— Refusal to Ghan't. 

When a trial court, upon a motion for a new trial, refuses to consider a 
ground urged therefor, or to exercise its discrétion, for the reason that it 
considéra it has no power to do so, such refusai may be assigned as error. 
Mattox V. U. S., 13 Sup. Ct. 50, 146 U. S. 140, followed. 

4. Verdict— Settins Aside. 

A fédéral court, in which a jury has rendered a verdict, has power to set 
aside such verdict when, in its opinion, it is contrary to the decided or over- 
whelming weight of the évidence, and, in the exercise of a légal discrétion, 
may properly do so, though the case is not one in which it would hâve been 
proper to direct a verdict. Railway Co. v. Lowery, 20 0. C. A. 596, 74 Fed. 
463, followed. 

6. AfPEAL— JuneMENT OF Reversal. 

A judgment of reversal based solely on the ground that the trial court erred in 
not exercising its discrétion on a motion for new trial requires, not the ordering 
of a new trial, but only a remanding of the case, for further proceedings from 
the point where the error was committed. In this case the direction to the trial 
court should be to consider and décide the motion for new trial. 

In Error to the Circuit Court of the United States for the Eastem 
District of Tennessee. 

Chas. R. Head and Edw. Colston, for plaintiff in error. 
H. H. IngersoU, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge. This action was brought by Fannie Spiro, 
as the widow of Herman Spiro, deceased, to recover damages for the 
death of her husband, caused, as she alleged, by the négligence of 
the sen'ants of thé défendant, Samuel Felton, receiver of the court 
below, engaged, under the order of the court, in the opération of the 
railway of the Cincinnati, New Orléans & Texas Pacific Railway. The 
deceased, Herman Spiro, was a passenger on a local freight train of 
the défendant. As he was about to alight from the train at a small 
station in Tennessee, he was jerked or thrown vlolently from the 
back platform of the caboose to the ground, and so injured that he 
died very soon after. The négligence charged consisted in the sud- 
den movement of the engine at a time when passengers were invited 
to alight The contention of the défendant was, and he caUed a 
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great many witnesses to sustain it, that the train had been standing 
still for five or ten minutes, affording the deceased ample time to 
leave the train in safety; that he negligently remained on board 
until the end of this time, and then, when the train began to back 
up, and while it was in motion, he rushed to the platform, and, in at- 
tempting to leave the moving car, he fell, and was iajured. It may 
be remarked that the great weight of évidence supported the view 
that the accident was solely the resuit of the négligence of the de- 
ceased — first, in not leaving the car when invited to do so; and, 
second, in attempting to leave it when the freight train was in mo- 
tion. Upon a ûrst trial the jury disagreed. Upon a second trial, 
which is the one now under review, there was a verdict for the plain- 
tiff of $6,000. There are several assignments of error based on the 
rulings of the court at the trial. 

First, the court permitted the plaintiff, over the objection of the 
défendant, to prove the number of children the deceased left. In 
Pennsylvania Co. v. Roy, 102 U. S. 451, 460, where a plaintiff was 
suing a railroad company for a personal injury to himself , the su- 
prême court held that évidence of the size of the family dépendent 
on the plaintiff was not relevant to the issue, and was calculated to 
arouse undue sympathy in the minds of the jury, abd to enhance the 
damages beyond a just sum. But, in Railroad Co. v. Mackey, 157 
U. S. 75, 15 Sup. et. 491,' where the action was by the admisistrator 
of one to recover damages for the death of his intestate caused by 
defendant's négligence, and the statute giving the right of action 
provided that the damages recovered should inure to the beneflt of 
the family of the deceased, the same court held that it was entirely 
proper for the jury, in estimating the loss suffered by those in whose 
behalf the suit was brought, to take into considération the number 
and âges of the children. If, therefore, under the statute of Ten- 
nessee, the action by the widow is for the beneât of herself and her 
children, the évidence objected to was rightiy admitted. 

By the Code of 1858 of Tennessee (sections 2291-2293) it was pro- 
vided as follows : 

"2291. The rlght of action which a person who dies from injuries received 
from another or whose death is caused by the wrongful act or omission of an- 
other, would hâve had against the wrongdoer, in case death had not ensued, 
shall not abate or be extinguished by his death; but shall pasa to his personal 
représentative, for the benefit of his widow and next of kin, free from the claims 
of his creditors. 

"2292. The action may be instituted by the personal représentative of the 
deceased; but if he décline it, the widow and children of the deceased may, 
without the consent of the représentative use his name in bringing and prose- 
cuting the suit on giving bond and security for costs, or in the form prescribed 
for paupers. The personal représentative shall not, in such case, be responsible 
for costs, unless he sign his name to the prosecution bond. 

"2293. If the deceased had commenced an action before his death, it shall 
proceed without a revivor. The damages shall go to the widow and next of kin 
free from the claims of the creditors of the deceased, to be distributed as personal 
property." 

The distribution of personal property, under the Tennessee law, 
when there are a widow and children, is "to the widow and children 
equally, the widow taking a child's part." Code 1858, §§ 2429-2431. 
T8 F,-37 
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There is no doubt or dispute that, under unamended sections 2291 
and 2292, the suit brought would be for the benefit of tke widow 
and children, but the suit would liave to be brouglit in tbe name of 
the Personal représentative, with or without liis consent. In 1871, 
the flrst two sections above quoted wei*e amended by an act which is 
still in force, and which provides: 

"That section 2291 of the Code of Tennessee be so ameuded as to provide that 
the right of action which a person, who dies from injuries received from another, 
or whose death is caused by the wrongful act, omission, or lîilling by another, 
would hâve had against the wrongdoer in case death had not ensued, shall not 
abate or be extinguished by his death, but shall pass to his widow, and in case 
there is no widow, to his children, or to his Personal représentative, for the ben- 
efit of his widow or next of kin, free from the claims of his preditors. 

"Sec. 2. Be it further enacted, that section 2292 be so amended as to allow 
the widow, or if there be no widow, the children, to prosecute suit, and that this 
remedy is provided in addition to that now allowed by law in the class of cases 
provided for by said section and section 2291 of the Code, which this act is 
intended to amend." 

The contention of the counsel for the défendant receiver is that the , 
act of 1871 made the suit in the name of the widow for her own bene- 
fit alone, and that the children of the deceased husband would hâve 
no légal interest in her recovery. The argument rests on the sub- 
stitution in the amendment of the disjunctive "or" for the conjunc- 
tive "and," as it occurs in unamended section 2291, in the phrase 
"for the benefit of the widow and next of kin." If this construction 
is correct, then we hâve the anomalous resuit that, where a suit is 
begun before the death of the injured person, the avails of the suit 
recovered after his death pass, by virtue of section 2293, which was 
not amended by the act of 1871, to the widow and children, but 
that when the suit is brought after the death, then the recovery is 
for the benefit of the widow, and not of the children. Oertainly 
this resuit is to be avoided if possible without straining the language 
used. It is perfectly manifest that the whole object of the amend- 
ment was to remove the necessity for bringing the action in the 
name of the représentative, and to give to the widow, or, in case 
there was no widow, the children, the right to bring the action with- 
out using the name of the représentative. It was intended to affect 
the procédure and not the beneflciaries. This is made manifest by 
the fact that section 2293 was not amended. As the suit was by 
that section to proceed in the dead plaintiff's name without revivor, 
there was no need of using the name of the représentative of the 
deceased, and hence no ûeed of an amendment permitting the use of 
the widow's name instead of that of the représentative. The clause 
of the amending act in wliich the disjunctive "or" is substituted for 
"and" of the old act is an awkward one. The intended meaning 
could only be certainly conveyed by separating the varions cases 
intended to be covered and stating each by itself. The "or" was 
probably used in view of the possibility that there might be no 
widow, in which case the avails of the suit would of course go only 
to the next of kin ; but the contingency in which there might be a 
widow and children was lost sight of. Ail the circumstances taken 
together lead to the conclusion that the change of "and" to "or" was 
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not to effect a change in meaning as to the beneâciaries, but arose 
from mère carelessness in the use of language. It is not uncommon, 
in order to carry ont the obvions intent of the législature, for courts 
to construe "or*' as meaning "and." Massie v. Jordan, 1 Lea, 647; 
Union Ins. Co. v. U. S., 6 Wall. 759, 764. 

Though the exact point hère presented bas never been in judgment 
before the suprême court of Tennessee, that court bas frequently ex- 
pressed the view that, where the widow sues in such a cause, she 
sues as trustée for herself and her children. Greenlee v. Railway 
Co., 5 Lea, 419; Webb v. Railway Co., 88 Tenu. 128, 12 S. W. 428; 
Loague v. Eailroad, 91 Tenn. 461, 19 S. W. 430; Eailroad Co. v. Acuff, 
92 Tenn. 29, 20 S. W. 348; Holder v. Eailroad Ce, 92 Tenn. 146, 20 
S. W. 537. In Eailroad Co. v. Bean, 94 Tenn, 394, 29 S. W. 370, 
cited by counsel for the receiyer, it was held that, where the right of 
action had once vested in the widow, the cause of action did not 
pass on her death to her représentative, but was extinguished. But 
in that case there were no children, so that the court was not re- 
quired to décide, and did not in fact décide, that the widow is the 
only beneflciary where there are children. We ând no error in the 
action of the court in allowing évidence as to the number and âges 
of the real parties in interest in the suit. 

The next assignment is based on the admission by the court of 
the statement of a photographer as to the condition of the track, at 
the point near where the accident occurred, some 23 months after 
the accident. Without objection, a photograph of the locus in quo, 
taken 23 months after the accident, was admitted. We cannot see 
how the photographer's statement prejudiced défendant. The con- 
dition of the track had but the remotest relation to the accident, 
and, the photograph which showed the track having been admitted 
without objection, it was certainly not réversible error to allow an 
oral description of the same thing. 

It is also assigned for error that the court below permitted évi- 
dence by a witness that he had seen chains stretched across the 
open space in the railing on the platform of other cabooses, as tend- 
ing to show that defendant's faUure to hâve a chain on this caboosie 
was want of due care. Whether this was error or not, we think it 
was cured by the court in its charge, which, in effect, instructed the 
jury that the défendant was under no obligation to hâve the chain 
stretched across this space, and that a failoire to hâve the chain 
could be no ground for recovery. There is some reason for doubt 
as to whether this was a mère expression of opinion on the facts, 
or an instruction as matter of law; but we think tiiat, taking ail the 
language together, it may be properly construed as the latter, and 
that the error, if any, in admitting the évidence was thus cured. , 

The next, last, and chief assignment of error is based on the action 
of the trial court in refusing to exercise his discrétion in respect 
of the motion of the défendant to set aside the verdict becanse con- 
trary to weight of the évidence. The language and ruling of the 
court in passing upon the motion for a new trial is incorporated in 
the bill of exceptions. The court said (73 Fed. 91): 
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"I do not think, on the proof in this case, the court could properly hâve wlth- 
drawn the case from the jury by positive direction; and this brings ns to the 
last objection talien, which is that the verdict is against the weight of tlie évi- 
dence. This is a question wlùch has given this court great trouble, not only 
in tliis but other cases, and I shall be very glad iudoed Vv"hen tb»; circuit court of 
appeals for this circuit shail liave occasion to pass Judgmeut upon this question, 
so that this court may bave an authoritative gênerai rule, at least, in the déter- 
mination of this question. I wish to say, in the outset, that I think the decided 
weight of the évidence, both as to quautity and quaiity, shows that the deceased 
came to his death as the resuit of bis own négligence, in not getting up and 
going out of the train when it stopped at his point of destination, and that he 
had ample time to hâve done so if he had used reasonable care and diligence on 
his own part. I think the proof shows, by the same decided weight, that the 
accident to him is due to the fact tJiat he remained in the caboose, engaged in 
conversation, until after ample time to bave left the car; the train was started 
in a backward motion in its regular opérations; and that the deceased was 
tbrown therefrom by reason of being on the rear platform while the train was 
in such motion, and, most likely, when it stopped moving backward, and let out 
the slack, or when it started south a second time. But, although the court takes 
this view of the évidence, the court does not feel that it can lawfuUy set aside 
the verdict on that ground alone. I désire not to be misunderstood about this 
proposition. The question hère is one of the weight of the évidence. It is not 
a question of there being no évidence to support the verdict, misconduct on the 
part of the jury, error in the charge of the court or in the admission or rejection 
of évidence, or of the many other grounds on which a new trial may be granted. 
But the question is, when no other valid ground of rejection to the verdict ex- 
ista, can the court set aside the verdict alone upon the ground that it is against 
the weight of the évidence, however decided the prépondérance may be? It is 
to be remembered that the practice in the courts of the United States is différent 
from that of the state court. In this court, when the undisputed évidence is so 
conclusive that the court would be compelled to set aside a verdict returned in 
opposition to it, the court may withdraw the case from the jury and direct 
a verdict. The terms in which this rule is stated differ somewhat in différent 
cases, although the underlying principle remains the same. Examples of this 
différence in the form of statement of this rule may be seen by compariug Rail- 
way Co. V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, miffirmed in Railroad Co. v. 
Griffith, ]59 U. S. 611, 16 Sup. Ct. 105, with EUiott v. Eailway Co., 1.50 U. S. 
245, 14 Sup. Ct. 85, and Southern Pac. Co. v. Pool, 160 U. S. 438, 16 Sup. 
et. 338. If, then, the évidence is such that a verdict returned in opposition 
to it would be set aside by the court, it is the duty of the court in the first in- 
stance to direct a verdict. It seems to follow, logically and necessarily, that 
if the évidence is not so conclusive that the court can thus withdraw the case 
from the jury, and is compelled to submit the case to the jury, the court is then 
not at liberty to set the verdict aside as against the weight of évidence. It 
seems to me that the right to do so is inconsistent with the right and duty to 
give a positive direction for the same reason before the verdict. It occurs to 
me that in any case it would be idle to say that the court must submit the case 
to the jury because it may not lawfuUy direct a verdict, and mat, having sub- 
mitted the case to the jury, it then can effect the same results practically as by 
direction in setting it aside as oppose<^ to the évidence. * * • What has been 
said with référence to the cases just cited sufficiently indicates my view of the 
want of power in this court to set aside a verdict because against the weight of 
évidence, however decided that weight may be. There hâve been two trials 
in this case. On the iîrst trial I would bave withdrawn the case from the jury 
on the ground of contributory négligence on the part of the deceased, except 
for the testimony of the witness Eiseden. On the second trial both sides of the 
case had been strengthened, — that of plaintif! slightly, and that of défendant 
decidedly. Nevertheless, I felt that, in view of the testimony of the same 
witness, Riseden, with some slight corroboration, I could not rightly direct 
a verdict, notwîthsta nding the great weight of the évidence introduced by de 
fendant, and, uniess I should give such direction, it is not likely that the resuit 
of this case will ever be différent from what it is; and it is certain that the ver- 
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dict is a very moderate one, if the plaintifE is entitled to lecover at ail. I hâve 
been thus particular to state the view I take of my right and duty upon this 
motion, and of the rule under which I am acting; for, while my action in grant- 
iug or refusing the uew trial is not the subject of review. if I refuse to exercise 
the discrétion to grant a new trial under an erroneous view of law and of my 
duty in the matter, this, I think, is an error which is the subject of review. 
Mattox v. tJ. S., 146 TJ. S. 140, 13 Sup. Ot. 50. It is only when the court, in 
the exercise of its discrétion to grant or refuse a new trial, does so upon ail 
compétent évidence, and under a correct view of the law, that its judgment is 
not the subject of review, and when, instead of leaving it to be presumed that 
the court below acted under a correct conception of the law, that court distinctiy 
States on record the view of the law by which the court was controUed, no rea- 
son is perceived why this is not subject to review on writ of error. For reasons 
indicated, the motion for a new trial is denied." 

The perusal of this opinion leaves no doubt in our minds that 
the learned judge intended to refuse, and did refuse, to consider 
or aet upon the motion for a new trial, in so far as it was based on 
the ground that the verdict was against the weight of the évidence, 
because he was of opinion that the court had no power to set aside 
a verdict on such a ground. It is contended that the remark of the 
court, in the course of his opinion, that the resuit of the case would 
be likely to be the same in another trial, shows that lie was pass- 
ing on the motion, and denying it on its merits. But, taking the 
whole opinion together, we must accept the positive statement of 
the learned judge himself, in his opinion, as to the meauing of his 
action, rather than the construction of counsel. Again, it is said 
that the motion for new trial was not filed in time. It was filed dur- 
ing the term at which the verdict was rendered. This is suiBcient, 
under the fédéral practice authorized by section 726, Rev. St., Fost. 
Fed. Prac. § 376. Section 987, Rev. St., relied on, relates only to 
method of staying exécution pending new trial, and does not limit 
the time in which motions for new trial may be otherwise flled. 
Eutherford v. Insurance Go., 1 Fed. 456. 

A motion for a new trial is, of course, addressed to the discrétion 
of the court, and, if the court exercises its discrétion, and either 
grants or dénies the motion, its action is not the subject of review. 
This is so well settled that it is unnecessary to cite authorities upon 
the point. But the motion for new trial is a remedy accorded to a 
party litigant for the correction by the trial court of injustice done 
by the verdict of a jury. It is one of the most important rights 
which a party to a jui-y trial bas. It is a right to invoke the dis- 
crétion of the court to décide whether the injustice of the verdict 
is such that he ought to hâve an opportunity to take the case before 
another jurj^ If, now, in exercising this discrétion, it is the duty of 
the court to consider whether the verdict was against the great 
weight of the évidence, and he refuses to consider the évidence in this 
light on the ground that he has no power or discrétion to do so, it 
is clear to us that he is depriving the party making the motion of 
a substantial right, and that this may be corrected bv writ of error. 
In Mattox v. U. S. 146 U. S. 140, 13 Sup. Ct. 50, it was held that,^here 
the trial court excluded affidavits offered in support of a motion 
for a new trial, and in passing upon the motion exercised no dis- 
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cretion in respect of the matters stated in th.e affidavita, th.e ques- 
tion of the admissibility of the affidavits was preserved for the con- 
sidération of the suprême court on writ of error, notwithstanding 
the gênerai raie that the allowance or refusai of a new trial rests in 
the Sound discrétion of the trial court. This furnishes direct sup- 
port for the view that the refusai of the trial court to consider at 
ail as a ground for new trial that the verdict was contrary to the 
eTidence may be assigned for error hère. 

We corne, then, to the question whether a fédéral court, in which 
a jury has rendered a verdict, lias the power to set aside a verdict 
when, in its opinion, it is contrary to the decided or overwhelming 
weight of the évidence, and in the exercise of a légal discrétion may 
properly do so. Upon this point we hâve not the slightest doubt. 
This court, in Eailway Co. v. Lowery, 20 0. G. A. 596, 74 Fed. 463, 
has already decided it. In an elaborate and most carefully consid- 
ered opinion, Judge Lurton, speaking for the court, points ont the 
distinction between that insufQciency in law of évidence to support 
an issue which will justify a peremptory instruction by the court, 
and that insufQciency in fact of évidence, when weighed with oppos- 
ing évidence, which, while not permitting a peremptory instruction, 
will justify a court in setting aside a verdict based on it, and in 
sending the parties to another trial before another jury. The cases 
in England and in this country are reviewed at length by Judge Lur- 
ton, and the conclusion reached is fully supported by authority. The 
resuit is thus summed up (page 609, 20 C. 0. A., and page 477, 74 
Fed.): 

"We do not think, therefare, that it is tt proper test of whether the court should 
direct a verdict, that the court, on weighing the évidence, would, upon motion, 
grant a new trial. A judge mlght, under some circumstances, grant one new trial 
and refuse a second, or grant a second and refuse a third. In passing on such 
motions, he is necessarily required to weigh the évidence, that he may détermine 
whether the verdict was one which might reasonably hâve been reached. But, la 
passing upon a motion to direct a verdict, his functions are altogether différent. 
In the latter case, we think he cannot properly undertake to welgh the évidence. 
His duty is to take that view of the évidence most favorable to the party against 
whom it is moved to direct a verdict, and from that évidence, and the inference» 
reasonably and justifîably to be drawn therefrom, détermine whether or not, under 
the law, a verdict might be found for the party having the onus. If not, he should, 
upon the ground that the évidence is insnfficient in law, direct a verdict against 
that party." 

See, also, a décision of this court at the présent term, announced 
by Mr. Justice Harlan, in Insurance Co. v. Eandolph, 78 Fed. 754. 
I It is apparent, fiom the foregoing, that the view of the learned 
judge at the circuit, expressed in the opinion on the motion for 
new trial, that because the court cannot direct a verdict one way, 
it may not set aside a verdict the other way, as against the weight 
of the évidence, is erroneous. Indeed, as distinctly pointed out by 
Judge Lurton, the mental process in deciding a motion to direct a 
verdict is very différent from that used in deciding a motion to set 
aside a verdict as against the weight of e^vidence. In the former 
there is no weighing of plaintiff's évidence with defendant's. It is 
only an exauiination into the sufficiency of plaintiff's évidence to 
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support a burden, ignoring defendant's évidence. In ttie latter, it 
is always a comparison of opposing proofs. 

There is a suggestion, in the opinion of the judge at the circuit 
on the motion for new trial, that to set aside a verdict as against 
tlie weight of the évidence is in violation of the seventh amendment 
to the constitution, providing that no fact tried by a jury shall be 
otherwise re-examined in any court of the United States than accord- 
ing to the rules of the common law. An examination of Judge 
Lurton's opinion in the Lowery Case will show that it was the 
habit of the judges of England, vrhence came the common law, to set 
aside verdicts as against the weight of évidence as early as Lord 
Mansfleld's time and earlier. This would seem to show that the 
re-examination of the évidence necessary to set aside a verdict on 
such a ground was according to the rules of the common law. 

The défendant receiver, therefore, is entitled to hâve the court 
below weigh ail the évidence, and exercise its discrétion to say wheth- 
er or not, in its opinion, the verdict was so opposed to the weight 
of the évidence that a new trial should be granted, and the judg- 
ment of the circuit court must be reversed for this purpose. Tnis 
reversai does not set aside the verdict. It only remands the caiise 
for further proceedings from the point where the error was commit- 
ted. We found no error in the action of the court upon the trial 
and before verdict, and hence we shall not disturb it, but shall leave 
it to the trial court, upon considération of the weight of the évidence, 
to grant the motion for new trial, or not, as in its discrétion it may 
deem proper. That the suprême court would hâve taken a similar 
course in the case of Mattox v. U. S. 146 U. S. 140, 13 Sup. Ct. 50, 
already cited, had it not been that there were also errors on the trial 
requiring a new trial, may be seen from the language of the chief 
justice in delivering the opinion of the court, where, in summing up 
the resuit of the action of the court in refusing to consider affidavits 
on the motion for a new trial, he says (page 151, 146 U. S., and page 
53, 13 Sup. et): 

"We should, therefore, be compelled to reverse the judgment because the affi- 
davits were not received and considered by the court; but another ground exista 
upon which we must not only do this, but direct a new trial to be granted." 

See, also, Elliott, App. Proc. § 580. 

The judgment of the circuit court is reversed, with instructions 
to the court below to consider and pass upon the motion for new 
trial in so far as it is based on the ground that the verdict was 
against the weight of the évidence. 'Èie costs of the writ of error 
will be taxed to the défendant in error. The costs of the circuit 
court will abide the event. 
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BALTIMORE & O. R. CO. v. WEEDON et al. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 
No. 263. 

1, Clëbks of Court— NEOtECT to Issue Pk^.cipk — Liaeilitt and Dépenses. 

Where it is by law made the duty of tlie clerli of a court, upon the flling of 
a prœcipe by the moving party in an action, to issue prooess to tlie siieriiï, 
whose duty it is to serve tlie same, and return it to the cterk, who is then to 
receive and record the return, it is not a défense to an action against tlie 
elerii, for neglect and default in issuing process upon a prsecipe, that the plain- 
tifE did not give attention to the clerls's performance of his duty, and see to it 
that it had been performed. 

3. Same — Measure o? Damages— Mitigation. 

In an action against the clerlî of a court for failing to issue process in error 
to review a judgment against the plaintiff, when legally required to do so by 
proper proceedings on the plaintiff's part, the measure^ of damages is, prima 
facie, the amount of the judgment which the plaintiff bas been obiiged to pay, 
but the défendant may show, in mitigation of damages, that, even if the plain- 
tiff had had an opportunity to review the judgment, he would bave been unable 
to reduce the recovery against him. 

In Error to the Circuit Court of tlie United States for the Eastera 
Division of the Southern District of Ohio. 

The action was begun by the Baltimore & Ohio Railroad Company against Al- 
fred Weedon, the clerk of the court of common pleas of Guernsey county, and his 
olficial bondsmen, to recover damages for an alleged breach of Weedon' s officiai 
duty as such clerlc. The pénal sum of the bond was $10,000, and one of the con- 
ditions of it was that Weedon should well and truly do and perform, ail and 
singular, eaeh and every duty of his said office as clerk of the common pleas court 
enjoined upon him by law. Plaintiff's pétition set ont in détail the circumstances 
of defendant's alleged breach of duty. It averred tliat one Grubbs had obtained 
a verdict and judgment against the plaintiEO company for $1,995 for Personal in- 
jury; that a bill of exceptions was taken, for the purpose of preseuting the same 
to the circuit court on error; that a motion for new trial was duly made and 
overruled; that after the rendition of the judgment, plaintiff duly filed a pétition 
in error in the circuit court of said county, attached to which pétition was a cer- 
tifled copy of the docket and journal entries in said cause in the court of common 
pleas, and the original papers as required by law; that he delivered said pétition 
and accompanying papers to the défendant Weedon, clerk of the common pleas 
court, and ex oflicio clerk of the circuit court; that \\ith the said pétition in error 
the plaintiff filed a prœcipe in due and proper form, in accordance with the stat- 
ute in such cases made and provided, directing the said clerk to issue a summons 
in error to the sheriff of Guernsey county, Ohio, retumable according to law, di- 
recting the said sheriff to summon the said Thomas Grubbs, the défendant in error 
named in said pétition in error, and to notify him of the peudency of the same; 
that the said défendant, as clerk, disregarding his duties in the premises, failed to 
issue any summons in error upon said pétition in error and prœcipe so filed as afore- 
said, and the said cause, after the expiration of six months after rendition of said 
judgment, — the period of limitation within which error proceedings could be 
brought under the law, — was dismissed by said circuit court because of the clerk's 
failnre to issue summons as required by statute and the prsecipe, and the consé- 
quent failure to obtain jurisdiction in error over said Grubbs, named as défendant 
in error therein; that plaintiff had filed a snpersedeas bond to stay exécution of 
judgment jiending error proceedings; that Grubbs thereafter coUected his judg- 
ment and interest and costs, amountiiig in ail to $2,231.04; that there were numer- 
ous errors apparent ui)on the record in the suit of Grubbs against the plaintiff, 
and if the défendant, as clerk, had performed his duty, the judgment would hâve 
been reversed; and upon the merits of the action Grabbs had no cause of action. 
Wherefore the plaintiff averred that by reason of defendant's neglect and default 
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as elerk the plaintiff had suffered a loss'of ?2,231.04, for whieh sum and interest 
from December 24, 1892, judgment is prayed. 

The first défense of the answer was a gênerai déniai of ail the faets alleged 
concerning the praecipe, the dismissal of the error proceedings, the collection of 
judgment, etc. The second défense of the answer charged, in effect, that thefail- 
ure to serve a summons in the cause was the neglect and default of the plaintiff 
in taking ail the papers from the clerk's office, and that he did not know, until after 
the expiration of the six months, when plaintiff retumed the papers, that a péti- 
tion in error and prsecipe were among the papers. Défendant deuied that any 
pétition or prœcipe was ever filed in his office. The reply of plaintiff denied that 
it or its attorney had removed the papers from the clerk's office as alleged in the 
answer. The cause was submitted to the court, a jury being waived in writing, 
and the court made the following flndings: 

"A stipulation in writing, aigned by the parties hereto, having been filed in this 
cause, waiving a trial by jury, the case came on for trial of the facts and law 
before the court on the 7th day of June, 1894. And, the testimony having been 
submitted by the respective parties, and the argument of counsel having been 
heard thereon (the plaintiff requested the court to make a spécial finding of ail 
of the facts and conclusions of law thereon in this case, which is accordingly done 
as foUows): The court, npon considération thereof, finds: 

"First, in respect of the facts. One Thomas Grubbs sued the above-named plain- 
tiff in the court of common pleas for Guernsey county, Ohio, to recover damages 
for an injury which he alleged was sustained by him on the lOth day of March, 
1885, in conséquence of the négligence of the défendant in said suit in suddenly 

stai-ting its engine at a coaling station at or near , when the engine had been 

stopped to hâve its tender fiUed with coal from the chutes of parties who, by 
virtue of a contract with the railroad Company, were accustomed to supply coal to 
trains as wanted at that place. Grubbs was the servant of the owner of the coal, 
and alleged that, after having gone upon the engine to get the customary certifi- 
cate of the engineer for the coal which had been taken on, he was descending from 
the cab, when suddenly and negligently the engine was sent forward with a jerk, 
whieh sent him down, and caused his injiiry. That suit was tried upoii the issues 
joined therein, and resulted in a verdict and judgment for the plaintiff in the sum 

of Çl,905 and $ costs of suit. This judgment was rendered on the 

day of March, 1892. Certain exceptions were taken by the défendant in that suit 
npon trial, whieh were thereafter duly incorporated in a bill of exceptions settled 
by the judge who presided therein. In due season, and within the six months after 
the judgment allowed by the laws of Ohio for that purpose, to wit, in the month of 
Juno, 1892, the said railroad company delivered, for the purpose of being filed, 
to the' défendant, Weedon, who was, and sinee the 8th day of February, A. D. 
1891. had been, and until the 8th day of February, A. D. 1894, continued to be, 
the clerk of the said court of common pleas. as well as the circuit court for that 
county, its pétition in error, praying for the transfer into the circuit court of 
the record in that cause made in the court of common pleas, to the end that for 
errors which it oomplained had been committed by the said court of common 
pleas the said judgment might be reversed; and aiso at the same time delivered to 
the Raid elerk, for the purpose of filing, a prsecipe for a summons to the défendant 
in error, Grubbs, to appear in the circuit court to answer the proceedings in error. 
The pétition and praxâpe were not then indorsed by 1he said clerk with the proper 
filing, and were not so indorsed until after the expiration of the six months above 
mentioned. The said pra:'cipe for summons was negligently lost sight of by tlic 
said Weedon, and ho negligently failed tx) issue the said summons as he should 
hâve donc, or at ail. The record and other requisite papers were transferred into 
the circuit court, the proceedings being regular to caiTy the case into that court 
for revicw on error, except for the want of the issuance and service of the summons 
to the défendant in error, Grubbs, or of any step which was requisite to bring him 
in on the writ of error. Nothing was done by the plaintiff in error in that proceed- 
ing, after filing the pétition and prnecipe aforpsaid, tn bring in the défendant in er- 
ror, and no further attenlion was given to llint siibjeet by the said plaintiff in error. 
In this there was négligence on the part of ils attorneys. The cause was upon the 
calendar of the said circuit court for tlio Decoiiiber term, 1892, and on the 8th day 
of that month was called for he.nring by that court, when, it being brought to its 
attention that there had been no summons to the défendant in error, and no 
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waiver thereof, the procecdings in erjcas^were dismissed. The six montlis afore- 
said allowed by the statute for the pur|>ose of such proceedings had then expired, 
and the dismissal aforesaid operated fo fînally deprive the railroad company aforfe- 
sald of any right and opportunity to obtain a review of the ease, or a reversai of 
the said judgment of the court of common pleas. The dismissal by the said cir- 
cuit court was the resuit of the neghgence of both the said Weedon, as clerk, and 
the attorney for the said railroad company; and this court is satisiied by the évi- 
dence it wonld not hâve happened but for ihe négligence of each. It vras the duty 
of the clerk to issue the process to the sheriff. It was the duty of the attorney to 
see that it was made, or the service waived. It is shown that in practice such 
waiver Is frequently tnade by attorneys as a matter of courtesy, or to save costs. 
The said railroad company was, in conséquence, obliged to pay the amount of the 
judgment, with interest and costs, which it did on the 24th day of December, 1S92, 
upon an exécution which had been duly issued from said court of common pleas 
therefor; the whole amount paid being the sum of §2,231.04. Subject to the ques- 
tion of the competency of the inquiry, this court has examined the record and bill 
of exceptions in the case as subject to removal by the railroad company into the 
said circuit court, and is of the opinion that for aa error in the refusai of the court 
of common pleas to permit a witness called by the défendants therein to testify 
whetber the movement of the engine at the time of the accident was such as was 
usual or not (such witness having been the fireman on the engine at the time), the 
judgment would, in ail probability, hâve been reversed. But this court sees no 
other réversible error in that record and bill of exceptions, and finds that the évi- 
dence in that case was such that the jury might lawfuUy find the verdict they 
did. No further proof than that already noted has been given on subject of the 
measure of the damages sustained by the plaintifE in this suit. Upon the fore- 
going spécifie facts this court finds generally thereon for the défendant. 

"Second, as to the law, the court holds: (1) That the défendant is Uabje to 
such damages as were naturally and legitimately the resuit of his faijure to issue 
the said summons in error. (2) He is not liable for such damages as resulted from 
the supervening négligence of the railroad company. (3) Th* défendant is not 
liable for ihe results of his own négligence concnrring with the négligence of the 
railroad company. (4) The défendant is not liable for damages as the resuit of 
his négligence, wtiich damages would hâve been avodded by the exercise of reasona- 
ble diligence on the part of the railroad company. (5) The court also holds that, 
in the absence of any judidal détermination upon the merits of the case of Grubbs 
agaînst the railroad company, that the plaintif? could not recover, and non constat 
the plaintiff might not hâve recovered therein. There is no proof showing damages 
to the railroad company with suiBciently légal certainty beyond the costs and ex- 
penses to it of the trial in the court of common pleas, and, there being no évidence 
of those, the plaintiff is not entitled to recover upon the case, even though it had 
not been négligent in attending to the service of the summons in error or obtaining 
a waiver thereof. H. F. Severens, U. S. Judge. 

"Dated June 11, 1894." 

The plaintiff at the time excepted severally to each of the following conclusions 
of law, to wit, the second, third, fourth, and fifth. The plaintiff also excepted to the 
finding that it was the duty of the plaintiff to see that a summons in error was 
served upon Grubbs, and that it was négligent in that regard. 

John H. Collins, for plaintiff in error. 
Geo. K. Nash, for défendants in error. 

Before TAFT and LURTON, Circuit Judges, and HAMMOND, J. 

TAPT, Circuit Judge (after stating the facts). Certain of the ând- 
ings of fact of the circuit court are really flndings of law. Thus, 
the court found that, as matter of law, it was the duty of the clerk 
to receive and file the pétition in error and pra3cipe. The court 
found as matter of law that it was the duty of the attorney to super- 
vise the action of the clerk in flling the pétition and the praecipe and 
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issuing summons ttereon. The court found, as matter of fact that 
the clerk did not file the prsecipe, and did not issue summons; and 
that, after lianding the clerk the pétition and prsedpe, the plaintiff 
paid no further attention to the same. As a further fact the court 
found that the loss resulted from the failure of the clerk to issue 
the summons, and of the plaintifPs attomey to supervise his doing 
so; that is, from the concurring négligence of both the clerk and the 
plaintifE's attorney. The plaintifE excepted to the ânding that it 
was the duty of the plaintifE or its attorney to see that the summons 
was served, or that it was négligent in this regard. If it was not 
plaintiffs duty to supervise the clerk's performance of his duty, then 
there was no négligence on plaintiff's part, and the flnding that the 
loss was occasioned by plaintiff's supervising or concurring négli- 
gence was erroneous. We hâve presented, therefore, on this record, 
for review, the question whether, in a suit for neglect and default 
by the clerk in issuing summons on a prsecipe, it is a défense that 
the plaintiff did not, after handing the praecipe to the clerk, give at- 
tention to the clerk's performance of his duty, and see to it that it 
had been performed. It is true that the flndings of law and fact 
are hardly responsive to the issues raised upon the pleadings, but, 
as no objections and exceptions to the introduction of évidence were 
preserved for our considération, we may properly assume that the 
évidence upon which the flndings were made was introduced without 
objection, and that the court then proceeded, as it had the right to 
do under the raies of code pleading in Ohio, to hear and décide the 
case on the issues made bv the évidence, rather than upon the plead- 
ings. Baiiway Co. v. Whitcomb, 31 U. S. App. 374, 381, 14 C. C. A. 
183, and 66 Fed. 915; Hoffiman v. Gordon, 15 Ohio St. 211, 218. \ 

Was it the duty of plaintiff to see to it that the clerk issued the 
summons, or had he the right to rely on the clerk's doing his duty? 
Or, to put it in another way, can the clerk excuse his default by say- 
ing, "You ought to hâve anticipated my négligence and provided 
against it"? We think that the questions must be answered by a 
considération of the provisions of the Ohio Code of Practice and the 
décisions under it. Section 6713 of the Eevised Statutes of Ohio 
provides that proceedings to reverse a judgment shall be by pétition 
in error, filed in the court of error; that **thereupon a summons shall 
issue and be served, or publication made, as in the commencement of 
an action, and a service on the attomey of record in the original case 
shall be suffi cient." Section 6714 provides that: "The summons 
mentioned in the last section shall, upon the written praecipe of the 
plaintiff' in error or his attorney, be issued by the clerk of the court 
in which the pétition is flled, to the sheriff of any county in which the 
défendant in error or his attomey of record is found; when the writ 
is issued to a foreign county, the sheriff thereof may return it by 
mail to the clerk and shall be entitled to the same fées as if it had 
been retumable to the court of common pleas in which such oflScer 
résides; and the défendant in error or his attorney, may waive in 
writing the issue or service of the summons." Under the title "Pro- 
cédure in the Courts of Oommon Pleas and Superior Courts and in 
Circuit Courts on Appeals," the spécifie duties of certain ofiScers are 
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prescribed. By section 4959 it is required that "ail writs and orders 
for provisional remédies and process of every kind sliall be issued by 
the clerks of the several courts; but before they are issued a prsecipe 
shall be flied with the clerk demanding the same." This provision' 
appeared in the statutes of Ohio as early as 1824. In State v. 
Caffee, 6 Ohio, 150, the suprême court of the state held that "no clerk 
is bound to issue process without a preecipe in writing flled as his 
authority and indemnity." By section 4958 he is required to enter 
the issue of a summons, and to record in full the retum thereon. 
By section 4960 the clerk is required to "file together and carefully 
préserve in his office ail papers delivered to him for that purpose 
in every action and proceeding." And it has been decided by the 
suprême court of Ohio that a paper is considered filed whea delivered 
to and received by the proper officer. King v. Penn, 43 Ohio St. 57, 
1 N. E. 84. By section 4966 the sheriff is required to indorse upon 
every writ or order the day and hour it was received by him; and 
by section 4970 to exécute every summons, order, or other process, 
and return the same as required by law. By section 4967, when the 
sheriff is interested in an action, the process is to be served by the 
coroner. By section 6713, already quoted, it is provided that sum- 
mons in error shall issue as in the commencement of an action. 
Hence the proceedings to begin an action are in pari materia with 
those beginning suits in error. By section 5035 a civil action is to 
be "commenced by flling in the office of the clerk of the proper court 
a pétition and causing a summons to be issued thereon." Section 
5036 requires that "the plaintiff shall also file with the clerk of the 
court a prîecipe stating therein the names of the parties to the 
action, and demanding that a summons issue." Section 5037 pro- 
vides that "the summons shall be issued and signed by the clerk, 
and be under the seal of the court from which it is issued; « * » 
it shall be directed to the sheriff of the county who shall be command- 
ed therein to notify the défendant that he has been sued and must 
answer at a time stated therein." Section 5041 provides that the 
summons shall be served by the officer to whom it is directed. Sec- 
tion 5043 provides that an aclmowledgment on the back of the sum- 
mons or pétition by the party sued, or the voluntary appearance of a 
défendant, is équivalent to service. 

We hâve thus reviewed at some length the statutory requirements 
in Ohio for the beginning of original suits and for the beginning of 
suits in error, and those which describe the exact duties of the 
ofificers. We may take judicial notice of what the actual prac- 
tice under thèse statutes is. The language of the statutes, and the 
actual praictice, leave no doubt in our minds that the policy of the 
state of Ohio from the beginning has been to hâve process issued and 
served by a public oflQcer, indiffèrent between the parties, and not to 
leave it to the agent of the party plaintiff, as in so many other states. 
It is the clerk's duty to issue the process to the sheriff; it is the sheriff 's 
duty to serve it, and return it to the clerk; it is the clerk's duty to 
receive the retum and record it. The whole machinery is put in 
motion by the prœcipe of the moving party to the action, but after 
that, the law provides no place for the mtervention of the party. 
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We think this elaborate and detailed proTision for the machinery af 
service and return was for tlie very purpose of relieving the private 
party who should properly set it in motion from any responsibility 
as to its due opération, and that thereafter he has the right to rely on 
the public ofiQcer's performing his duty, secured as it is by his oath 
and officiai bond. It is a well-known maxim of the law of évidence 
that, as betvyeen private individuals, négligence is not to be pre- 
sumed. A fortiori, is one not at fault in presuming that a public 
offlcer, under the obligation of his oath and bond, with his duties 
exactly and minutely flxed by positive law, wiU not fail to discharge 
them. He may rightly act on that presumption. Some référence 
is made in the ânding to a oommon practice among attorneys for 
plaintiffs in error of procuring from the attorneys for défendants ia 
error a waiver of summons, but we cannot see how this affecta the 
question before us. Certainly, the regular mode of bringing a de- 
fendant in error within the jurisdiction in error is by causing sum- 
mons to issue and to be served. The other mode is only available 
by consent of the opposing party. When no such consent is shown, 
can a charge of négligence be predicated on a pursuit of a remedy 
not dépendent on such consent? Clearly not. Nor does the fact 
that the plaintiff or his attorney must generally be an active agent in 
procuring a written vpaiver of summons tend in the slightest degree 
to show that such agency is either required of them or is customary 
in the issue, service, or return of the summons in the regular way. 
Hence we are not satisfled with the view that the failure of the Balti- 
more & Ohio Company to stand over the elerk and see that he did 
his duty was négligence contributing to the subséquent loss. In an 
action against the clerk for his default, we think it can hardly lie in 
his mouth to say to the plaintiff, "Yes, I was négligent; but you 
ought to hâve anticipated that I would be négligent, and to haye 
watched me in my work, and spurred me to do my duty." In the 
case of Louisville & N. E. Co. v. East Tennessee, V. & G. Ey. Oo., 22 
U. S. App. 102, 109, 9 C. C. A. 314, 60 Fed. 993, the train of one Com- 
pany crashed through the train of another standing on the crossing 
of the two Unes. The former sought to escape liability on the 
ground that the latter was guilty of négligence in allowing its train 
to stand on the crossing. It was in évidence that there was an 
agreement between the companies that the passenger trains of each 
might occupy the crossing while unloading baggage. It further ap- 
peared that a statute of the state required each company to stop its 
train 50 feet before reaching the crossing. We held that the plain- 
tiff company was not guilty of oontributory négligence relieving the 
défendant from liability. We said (page 109, 22 U. S. App., page 317, 
9 C. C. A., and page 995, 60 Fed.): 

"Was it négligence, as between the two companies, for the one to rely on the 
other'a compliance with the statute, and its tadt agreement? It seems to us clear 
that it was not. It does not lie in the mouth of the Louisville Company, alter 
consenting that the Cincinnati Company should put its train in a place not dan- 
gerous except through the négligence of the Louisville Company, to say that the 
Cincinnati Company was wanting in due care in reposing such invited confidence. 
It is not négligence, ordinarily, for one to act on the theory that another will 
comply with his statutory duty, unless there is some reason for thinking otherwise. 



590 7S FEDERAL REPORTER. 

Jetter t, Raiiroad Co., 41* N. Y. 154; Baker v. Pendergast, 82 Ohio St. 494; 
Railrotid Co. v. Schneider, 45 Ohio St. 678, 699, 17 N. E. 321; Stapley v. Eailway 
Co., L. B. 1 Exch. 21. Still less can the charge of contributoiT négligence be 
made by one who invited or consented to the action, and thereby impliedly agreed 
that it should be attended with no danger from him." 

We think the principle of tàese cases applicable in the cause be- 
foré us. The railway company hère could rely not only ou the 
statutory obligation of défendant to issue the summons, but aiso on 
something that very nearly resembled a contract obligation implied 
in the condition of defendant's officiai bond. In such a case, to hold 
that a failure of the obligée actively to prerent a default by the obli- 
ger will defeat recoTery on the obligation, is to render the latter a 
worthless protection. With déférence to the views of our colleague, 
Judge HAMMOND, who differs from the majority of court on this 
point, we do not think that any of the cases relied on by him apply 
to the one before us. That which, on its face, most nearly resembles 
this, is Curlewis v. Broad, 1 Hurl. & C. 322. The suit was for dam- 
ages against a process server whom plaintiff had employed to serve 
a summons according to the procédure act for failing to indorse the 
writ as required by the act. There was a plea that the défendant 
was not instructed to indorse the writ as required by the statute, and 
that he was not retained to do more than serve the writ, and was 
not requested to make the indorsement. There was a demurrer 
to the plea, and joinder therein. The section of the statute relied 
on enacted that "the person serving the writ of summons shall and 
he is hereby required within three days at least after such service 
to endorse on the writ the day of the month and week of the service 
thereof, otherwise the plaintiff shall not be at liberty, in case of non- 
appearance to proceed under the act." The plea was held good, and 
the plaintiff was given leave to reply. There was no formai judg- 
ment, but from the remarks of the barons arguendo it is to be in- 
ferred that the conclusion was founded on the view that the process 
server was not a public oflScer chargea with certain statutory duties, 
but was a mère private agent of the plaintiff's attorney, to do what 
he was told to do; that the measure of the server's duty was his 
instructions, and not the statutory requirement as to how the writ 
should be served; that the statute measured the responsibility of the 
attorney, whose duty it was, through his private agents, selected as 
he chose, to see that the writ was properly served. The case, in 
effect, holds that the server would be liable if he had been instructed 
to indorse the writ and did not do so. How this bears upon the case 
at bar, it is difflcult to see. Under the mode of procédure in the case 
cited it was the plaintiff's duty, or that of his attorney, to serve the 
summons; and he might procure the service to be done by any one, 
— as one of the judges suggests, by a school boy. "Under the Ohio 
statute, the writ must be issued by the clerk, who is not plaintiff's 
agent, but a public officer; and it must be served by a sheriff, or one 
of his gênerai or spécial deputies. Their duties are flxed by statute, 
not by private agreement. The case of McRaney v. Coulter, 39 
Miss. 390, is the strongest one for the view of Judge HAMMOND. 
There the court held it was a want of due diligence in an attorney 
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not to read the minutes of tte clerk to see that he liad properly 
entered an order granting a motion for new trial. As to this au- 
thority, we hâve only to say that, if it lays down a proper measure 
of an attorney's care, there are few, if any, careful attorneys witliin 
tlie juiisdiction of this court. 

We corne now to the question of damages. Upon this point we 
are ail agreed, and Judge HAMMOND states in his opinion more fully 
than it is proposed hère to state them the reasons for our conclusion. 
The défendant deprived the plaintiff of its légal right to contest the 
question of its liability to another for $2,130 in a court of error. 
What is that right worth? Eeally its. value dépends on the proba- 
bility of a reversai, and the successful event of a new trial. Ordi- 
narily, on a proceeding in error, the judgment of the court below is 
presumed to be correct until it is shown otherwise. Can the clerk 
who negligently prevented the proceeding in error rely on that pre- 
sumption to escape being mulcted in damages for depriving the 
plaintiff in error of the privilège and right of meeting and overcom- 
ing it? We think not. There is but one case in point, and that only 
a nisi prius ruling. In Cohen v. Marchant, 1 Disney, 113, the action 
was against a justice of the peace for failing to date properly the ap- 
peal bond, whereby the right of appeal was lost. Judge Storer told 
the jury that they might measure the damage by the amount of the 
judgment. It is a rule in actions for négligence in issuing exécu- 
tion on a judgment, or for négligence in allowing the escape of one 
who se body is taken in exécution, that the amount of in jury is prima 
facie measured by the face of the judgment, and that the burden is 
on the négligent offlcer to reduce the recovery by showing the in- 
solvency of the défendant. Carpenter v. Warner, 38 Ohio St. 416. 
As against a public officer who negligently deprives another of his 
right to be heard in a suit against him, we think the same rule of 
évidence should prevail, and that the plaintiff should be entitled to 
recover ail that the négligence of the défendant has caused him to 
pay unless the ofQcer can show that, even if he had not been négli- 
gent, the complaintng litigant would hâve had ultimately to pay the 
same amount. In order to do this, the défendant may be obliged 
to submit to the court the record in the flrst case, to décide whether 
there was réversible error, and also to adduce évidence to show that 
on a second trial a second verdict of the same or greater amount 
would hâve been rendered against the plaintiff. The anomalies will 
then be presented of having one nisi prius court review the errors 
of another, and of having one jury décide what conclusion another 
jury would hâve reached on a given state of évidence; but thèse 
anomalies seem inhérent in the nature of the controversy, unless it 
is to be held either that the damages are merely nominal, or that 
they are flxed at the amount of the judgment. The flrst alternative 
is to be avoided, if possible, because it practically gives the clerk 
complète immunity from what may be most serions and injurious con- 
séquences of his neglect; while the second can hardly be adopted 
by a court, because it would seem to be judicial législation, flxing a 
penalty for default, and not the assessment of damages according 
to the reason or analogy of damages in like cases. We are not, how- 
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ever, in the case at bar, called upon to state deflnîtely the lîmits 
within which the défendant in such cases may introduce évidence in 
mitigation of damages, because tàe défendant below introduced 
no évidence tending to reduce tliem. Indeed, the leamed judge 
at the circuit found aiïirmatively that there was réversible error in 
the record, and there was no évidence tending to show that on a new 
trial a similar verdict would hâve been reached. Upon the ûndings 
of fact made by the court below, after rejecting the ândings of law, 
which we hâve found to be erroneous, a judgment should hâve been 
entered for the plaintilï for the full amount paid by it on the judg- 
ment which it was prevented from reversing on error, together with 
costs and interest. 

The judgment of the circuit court is reversed, with instructions 
to enter judgment on the flndings in accordance with this opinion. 

HAMMOND, J., dissents from the views of the court as to contribu- 
tory négligence, and concurs with the court upon the question of dam- 
ages. 



SWANCOAT V. EEMSEN et al. 
(Circuit Court, S. D. New York. January 19, 1897.) 

l. CoiîpoiiATioNS — Faill'ue to Make Reports— Action against Dieectors— Plead- 

I.NG. 

In an action against the directors of a corporation, based on their failure to 
make the report required by section 30 of the New York stock corporation 
law, it is not necessary to allège that a judgment has been recovered and ex- 
écution returned unsatisfied against the corporation. Manufacturing Co. y. 
Harriman, 43 N. Y. Supp. 673, disapproved.i 

a. s AME. 

In such an action it is unnecessary to allège that the directors were stock- 
holders during their term of office. 
3. Same — LiABiUTY or Directors. 

Directors of a corporation are not relieved from their liability under section 
80 of the New York stock corporation law, for failing to file an annual report, 
by the fact that a bond of the corporation, which formed one of its debts ex- 
isting at the time of such failure, contained a provision that uo stockholder of 
the Company should be individually liable upon or in respect to it. 

This was an action at law by Eichard J. Swaneoat against Charles 
Remsen, William Manice, Daniel Kimball, and Thomas W. Moore, 
The plaintifE's complaint alleged that the Austin Consolidated Ooal 
Company was a stock corporation, organized under the laws of New 
York for business purposes other than moneyed and railroad; that 
on July 1, 1885, said Austin Consolidated Ooal Company executed 
and delivered to the plaintiff its 17 coupon bonds for $500 each, 
principal paj-able July 1, 1895, with semiannual interest at 6 per 
cent., such bonds being part of a séries of |100,000, secured by mort- 
gage of the property and franchises of the corporation. The text 
of the bonds was set forfh in full in the complaint, and it included 
a provision that no stodiholder of the company should be individ- 
ually liable on the bonds, or in respect thereto. The complaint fur- 

1 See note at end of case. 
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ther alleged that there was due the plaintifF, prior to January 1, 
1896, the amount of the principal of said 17 bonds, and of ail the 
interest coupons, with interest on the several coupons from the date 
of their respective maturities; that prior to and ever since January 
1, 1896, the défendants were the trustées and directors of the Austin 
Consolidated Coal Company; that said corporation was required by 
law to make and flle an annual report during the month of January, 
1896, as of the Ist day of January; that said corporation and the de- 
fendants failed to make or file such report, by reason whereof the 
défendants became jointly and severally liable to the plaintifE for 
the debt due plaintifl by the Austin Consolidated Coal Company 
then and now existing, and thereupon judgment was demanded 
against each and ail the défendants for the amount of the bonds 
and coupons, with interest. The défendants demurred to the com- 
plaint. 

Section 30 of the New York stock corporation law (Laws 1890, 
c. 564, as amended by Laws 1892, c. 688) is as follows: 

"Sec. 30. Annual Report. Evety stock corporation, except monied and railroad 
corporations, shall annually, during the month of January or, il doing business 
without the United States, before the first day of May, malce a report as of tlie 
first day of January, which shall stato: 

"(1) The amount of its capital stock, and the proportion actually issued. 

"(2) The amount of its debts or an amount which they do not thon exceed. 

"(3) The amount of its assets or an amount which its assets at least equal. 

"Such report shall be signed by a majority of its directors, and verified by the 
oath of the président or vioe-president and treasurer or secretary, and filed in the 
office of the secretary of state and in the office of the county clerk of the 
county where its principal business ofBee may be located. If such report is 
not so made and filed, ail the directors of the corporation shall juintly and 
severally be personally liable for ail the debts of the corporation then ex- 
isting, and for ail contracted before such report shall be made. No director 
shall be liable for the failure to make and file such report if he shall file with 
the secretary of state, within thirty days after the first day of February, or 
the first day of May, as the case may be, a verified certificate, stating that he 
has endeavored to bave such report made and filed, but that the offieers or a ma- 
jority of the directors hâve refused and neglected to make and file the same, and 
shall append to such certificate a report containing the items required to be stated 
in such annual report, so far as they are within his knowledge or are obtainable 
from sources of information open to hira, and verified by him to be true to the 
best of his knowledge, information and belief." 

This section is, in substance, a re-enactment of section 12 of the 
act for the incorporation of manufacturing companies (Laws 1848, 
e. 40), under which a large proportion of the business corporations 
in New York were organized prior to the revision of the corporation 
laws in 1890. Section 24 of the stock corporation law is based 
upon section 22 of the former business corporations act (Laws 1875, 
c. 611), with material changes. 

Albert T. Patrick, for plaintiff. 

J. M. Perry and E. V. Abbott, for défendants. 

WALLAOE, Circuit Judge. The first question which the demur- 
rer to the complaint présents is whether, in an action founded upon 
section 30 of the stock corporation law of this state (Laws 1890, c. 

78 F.— 38 
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564, as amended by chapter 688, Laws 1892), it is necessary to allège 
tliat a judgment has been recovered and exécution retumed unsat- 
isfied against the corporation in favor of the plaintiff. Tliat sec- 
tion imposes upon the directors of a corporation which fails to make 
the annual report prescribed by it an individual liability for ail the 
debts of the corporation then existing. It is urged for the défend- 
ants that the case of Bank v. Dillingham, 147 N. Y. 603, 42 N. E. 
338, is an authority in their favor, and they rely upon a récent déci- 
sion by Mr, Justice Bussell ^ to that effect. In Bank v. Dillingham 
the court held that an action brought to enforce the liability of 
directors pursuant to section 24 of the stock corporation law is a 
suit in equity, and can only be resorted to after the usual remédies 
against the corporation itself hâve been exhausted. That section 
is substantially identical in its terms with statutes which hâve been 
construed by the suprême court of the United States, by the courts 
of Massachusetts, and by the previous décisions of the courts of 
this State, as intended to create an équitable fund for the equal ben- 
efit of ail the creditors of the corporation, to be resorted to after the 
ordinary remédies at law against the corporation itself hâve been 
exhausted and reached by a suit in equity in which ail the creditors 
and the corporation itself are to be parties or represented. Homor 
V. Henning, 93 U. S. 228; Stone v. Chisolm, 113 U. S. 302, 5 Sup. 
et. 497; Bank v. Stevenson, 10 Gray, 232; Andersen v. Speers, 21 
Hun, 568; McClave v. Thompson, 36 Hun, 365. The section under 
which the présent suit is brought is a reproduction of a statute 
which has always been construed by the courts of this state as 
giving to the creditors a several remedy by an action at law against 
the directors in the nature of a penalty. Miller v. White, 50 N. Y. 
137; Jones v. Barlow, 62 N. Y. 202; Rector, etc., v. Vauderbilt, 98 
N. Y. 170. And it has never been intimated previously to the déci- 
sion by Mr, Justice Eussell that in an action brought pursuant to 
this statute it was necessary to allège and prove the recovery of a 
judgment against the corporation. In Rose v. Chadwick, 9 App. 
Div. 311, 41 N. Y, Supp. 190, the appellate division of the suprême 
court held that in an action like the présent it was not necessary to 
allège that a judgment has been recovered against the corporation, 
and that Bank v. Dillingham was not an authority to the contrary. 

The other points urged in behalf of the demurrer are without 
merit. It was unnecessary to allège in the complaint that the sev- 
eral directors were stockholders during their term of office. If 
they were not, and if because of that fact they never became or 
ceased to be directors, the défendants will obtain the beneflt of the 
fact upon the trial. It is not necessary to allège in the complaint 
facts showing the eligibility of the directors. The allégation that 
they were directors is sufflcient. 

The provision in the bond, the debt upon which the suit is founded, 
that "no stockholder of this company shall be individually liable on 
this bond, or in respect thereto," has no effect to relieve the défend- 
ants from their statutory liability as directors. It was not intended 

1 See note at end of cas». 
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to provide against liability of that sort ; and, if it had been, I cannot 
doubt it would be void as against public policy. 

It is not necessary for the plaintifl to set eut the spécifie con- 
sidération of the bond of tlie corporation on which the suitisfounded. 
The bond itself imports a considération, as business corporations 
hâve the gênerai power to issue bonds; and if, in the présent case, 
the corporation transcended its power in that behalf, that is a mat- 
ter of défense. 

The demurrer is overruled, with costs. 

NOTE. Manufacturing Co. v. Harriman (dedded at the spécial term of the 
suprême court of New York, December 31, 1896), 43 N. Y. Supp. 673. The 
opinion is as follows: "The plaintifEs seek to recover against two of the di- 
rectors of the Reamer Lumber Company, a corporation, for goods sold to the 
corporation, without first having obtained a judgment against the principal debtor, 
and exhausting its remédies against that company. The liability of the direct- 
ors is based upon section 30 of the stock corporation law (chapter 688, Laws 
1892), which makes ail the directors jointly and seTerally liable for ail the debts 
of the corporation in case of failure to file a signed and verified annual report 
of the condition of the corporation as required by the statnte. The court of ap- 
peals, in Bank t. Dillingham, 147 N. Y. 603, 42 N. E. 338, has passed upon 
section 24 of the same act, making the directors personally liable for creating a 
debt whereby the total indebtedness exceeds the paid-up capital. The court in 
that case held the liability of the directors to be secondary in its charaeter, and 
not enforeeable until a judgment was first obtained against the corporation. It 
was also held that the liability of the directors created a fund from which ail 
the creditors, in a proper suit therefor, mlght, if sufficient, be paid. The distinc- 
tion in verbiage between sections 24 and 30 is not so marked, within the reason- 
ing of the court of appeals, as to justify a trial court in allowing the prosecution 
of the liability of the directors under section 30 without first obtaining a judg- 
ment against the corporation. The two provisions of the différent sections were 
designed to accomplish a common purpose which was to secure a fund ont of 
which the creditors might be paid in case the directors failed to comply vrith the 
statutory régulations devised from considérations of public policy for the pro- 
tection of creditors dealing with the corporation. In either case the creditors 
deal primarily with the corporation itself, give crédit to the corporation, and 
should be permitted, in case they find that crédit misplaced, to recover of the 
directors only in case of a demonstrated inability to coUect of the corporation 
itself. A wide distinction must be observed between the reasons for holding stock- 
holders and directors primarily liable for debts incurred before the capital is paid 
in, or the other steps taken which are necessary to complète the existence of the 
corporation itself,— for until that peiiod arrives there is no real corporation in ex- 
istence, which is the principal party dealing with the creditors, — and the cases of 
crédits extended to the corporation itself after it becomes compétent to transact 
business. It is also apparent by the provision of the stock corporation law that 
it is not designed to enforce any liability against stockholders after the fuU pay- 
ment of their stock until judgment is obtained against the corporation itself, and 
directors must necessarily be stockholders to hold their office. The case of Bank 
V. Faber, 1 App. Div. 341, 37 N. Y. Supp. 423; Id., 150 N. Y. 200, 44 N. E. 779, 
was decided solely upon the question of the effect of chapter 688, Laws 1892, as 
an implied repeal of chapter 564, Laws 1890. Judgment is therefore directed in 
favor of the défendants, sustaining the demurrer on the ground that the facts 
stated in the complaint do not constitute a cause of action, with costs, and with 
leave to the plaintiff to amend within twenty days on payment of costs." 
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TOWN OF DARLINGTON v. ATLANTIC TRUST 00. 

(Circuit Court of Appeals, Fourth Circuit. January 14, 1897.) 

No. 192. 

M0NICIPAI/ Corporations— Taxation — Railwaï Aid Bonds— Spécial Fund. 

Tlie charter of the town of D. autiiorized it to levy taxes, without limit, fer 
the use of the town, and also provided that, if it should issue bonds in aid 
of a railroad, it might levy an additional tax, suiiicient to pay the iuterest 
thereon, not exceeding 50 cents on the $100 of taxable property. UeU, that 
the spécial fund which might be created by such additional tax was not the sole 
fund for the payment of interest ou the bonds, but, such bonds and the coupons 
thereon being debts of the town, the holders thereol were entitled to pay- 
ment out of the gênerai f unds of the town, after exhausting such spécial fund, 
and the levy of a tax sufficient to pay such debts might be compelled by man- 
damuB. 

In Error to the Circuit Court of the United States for the District 
of South Carolina. 

On January 4, 1896, the Atlantic Trust Company, a corporation of New York, 
filed in the court below its pétition for a mandamus against the town of Darling- 
ton, a corporation of South Carolina, alleging that on September 31, 1894, it had 
recovered in the said court, against the town of Darlington, a judgment for the 
sum of $6,873.60 and costs, the said judgment being for certain uupaid coupons 
due by the said town of Darlington; that demand had been made for the pay- 
ment of the said judgment on the mayor and aldermen of the town, who failed 
and neglected to pay it; that there was no corporate property of said tx)wu sub- 
ject to exécution; that exécution had been returned nuUa bona; and that the pe- 
titioner had been unable to obtain payment of said judgment. The prayer was for 
a mandamus commanding the said town and the town council thereof to pay the 
judgment, interest and costa, and, if there were no sufficient funds in the treasury, 
then to levy a tax sufficient to raise the amount. The town of Darlington, in its 
return to the pétition, for cause why the mandamus should not issue commanding 
a tax to be levied sufficient to pay the debt, set up that the coupons which were 
the cause of action upou which the judgment was recovered were interest coupons 
on bonds issued by the town of Darlington to aid in the construction of the Charles- 
ton, Sumter & Northern Railroad, in pursuance of an ordinance of the town passed 
under authority of an act of South Carolina amending the charter of the town, 
approved December 24, 1889; and that the town had no power to levy a tax for 
the payment of this debt, except a tax not exceeding 50 cents on each $100 of taxa- 
ble property. The case came on to be heard upon the pétition and answer, and 
the court ordered the mandamus to issue, directing that, at the time of the next 
annual town tax levy, there should be levied and coUected, in the same manner as 
other taxes, a tax sufficient in amount to pay the judgment, interest, and costs. 
The town of Darlington then sued out this writ of error. 

In entering its decree, the court (Judge Simonton) filed the following opinion 
(63 Fed. 76), which fully states ail the additional facts: 

"This is a pétition for a mandamus. The petitioner, the Atlantic Trust Com- 
pany, obtained in this court a verdict against the défendant, the town of Darling- 
ton, and entered up judgment in the sum of seven thousand one hundred and 
ten and 62-100 dollars. 63 Fed. 76; Id., 16 0. O. A. 28, 68 Fed. 849. Execu- 
tion has been issued, and has been returned nuUa bona. The ofHcials of the 
défendant say that there is no money in the treasury to pay this debt. The 
causes of action on which judgment was obtained were coupons on bonds is- 
sued in aid of a railroad Company. The plaintiff in exécution now prays 'that a 
writ of mandamus may issue against the said town of Darlington, and against 
the city council thereof, commanding thein to pay forthwith to the petitioner 
the amount due on said judgment, with interest and costs, and, in the event 
that there are at the présent time no funds in the treasury of the said town of 
Darlington sufficient for that purpose, that the said town be ordered and directed 
by said writ to levy a sufficient tax upon the property of the said town for the pur- 
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pose of raising an amount sufficient to pay said judgment and interest thereon 
and costs.' ïhis is the proper course in a case of this character, the maudamus 
being in the nature of an exécution. Ohanute City v. Trader, 132 U. S. 210, 10 
Sup. Ot. 67. ; 

"The anSwer of the défendant in gxecution sets up several défenses. At the 
hearing, thèse were abandoned except one. That is that under its charter the town 
of Darlington has power to levy but fifty cents on eaeh one hundred dollars of 
the real and personal property assessed for and liable to taxation to pay interest 
on bonds issued in aid of railroads. It has been assumed, and it seems conceded, 
without, however, a statement of the figures, that such a levy would not pay this 
debt. The sole question in the case, then, is: Is the town of Darlington, by its 
charter, limited to the levy of an annual tax of fifty cents on each one hundred 
dollars of taxable property, for the purpose of paying interest on bonds issued in 
aid of railroads? The charter of this town is found in 18 St. at Large S. C. p. 
923. In this act this section occurs: 'Sec. 16. That the mayor and aldermen shall 
hâve the power and authority to impose taxes each year for the use of said town, 
that is to say, not exceeding fifty cents on each one hundred dollars worth of real 
and Personal property being in the limits of said town, except the property of 
churchés, charitable associations and institutions of leaming. Tbe value of such 
reaJ and personal property, for the purpose of taxation, shall be fixed and as- 
sessed as hereinafter provided.' The twenty-ninth section of the same act au- 
tborized the mayor and aldermen, upon being authorized thereto by a majority 
vote of the said town, to borrow money for the purpose of internai improve- 
ments, and to issue bonds or scrip therefor, at an interest not exceeding 7 
per cent, per annum, and payable out of the taxes and iticome of the town. 
In 1889 (20 St. at Large, p. 504) this act was ainended. In the sixteenth 
section was inserted a proviso as follows: 'Provided, that if the said mayor and 
aldermen should hereafter issue Ixmds for the purpose of aiding in the construction 
of railroads, then they may impose an additional tax to raise a sufficient amount 
to pay the interest on said bonds, which additional tax shall not exceed fifty cents 
on each one hundred dollars worth of real or personal property as above provided;' 
the concluding words of the sixteenth section, 'The value of such real and personal 
property,' etc., being retained. The twenty-ninth section was amended also, after 
the clause permitting the borrowing of money for internai improvemeuts, and the 
issuing of bonds or scrip therefor, by the insertion of a proviso: 'Said principal 
of bonds and scrip shall at no time exceed §5,000, except for the purpose of aiding 
in the construction of railroads and for that purpose the said mayor and aldermen 
may issue bonds or scrip in any amount.' Note that this authority to borrow was 
for internai improvement, limited as to ail other modes of internai improvement to 
$5,000, without limit as to railroads; thus recognizing railroads as in the class 
of internai improvements. The bonds to which the coupons in this case belonged 
were issued after the passage of this amendment. In 1891 this charter was again 
amended in several particulars. Those only requiring notice are thèse: Section 
16 was amended in a peculiar way. The third section of the act déclares: 'In 
section 16 strike out after the Word town on 3rd Une the words "that is to say not 
exceeding fifty cents on each one hundred dollars worth of," and insert instead 
thereof the words "on ail." So that said section as amended will read: "Sec. 16. 
That the said mayor and aldermen shall hâve the power and authority to impose 
taxes each year for the use of the town on ail real and personal property being 
in the limits of the town, except the property of churchés, charitable associations 
and institutions of leaming. The value of such real and personal property for 
the purpose of taxation shall be fixed and assessed as hereinafter provided." * It 
will be observed that this section js precisely like the original section 16 in the 
charter, except that the power of taxation is unlimited, and not confined to tifty 
cents on the hundred dollars. No notice whatever is taken of the act of 1889 
and the proviso attached by it to this section. Indeed, the act of 1891 proposes 
to amend act of 1884, saying nothing of act of 1889. 

"If it be concluded that, by the opération of the amending act of 1889, section 
16 was eliminated from the act of 1884, and section 16 as amended inserted 
in lieu thereof, and that, by the opération of the amending act of 1891, sec- 
tion 16 of the charter reads as if in the act of 1891, this would end this ques- 
tion. TJnder the act of 1891, the town council would hâve unlimited power 
of taxation, with no référence to railroads or any restriction thereon. There is 
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mucli to be said in favor of this construction. The act of 1889 was intendod to 
authorize the issue of bonds in aid of railroads, and applied to such bonds tliere- 
after issued as au inducement to their purcliase. Tlie bonds were issaed to an 
amount which exliausted tlie constitutional liniit. At the time of the passage of 
the act of 1891 there was no necessity of thi§ kind for the spécial railroad tas, and 
this act withdrew ail restriction on the taxing power for the use — not the uses 
— of the town. The twenty-ninth section of the act of 1884 recognizes that bouds 
in aid of railroads are for the purposea of internai improvement of the town, and 
makes them payable out of the taxes and income of the town. In addition to this, 
it wlll be seen by an inspection of section 16, as amended in the act of ISOl. it 
concludes with the concluding sentence of the acts of 1SS4 and 1889 complète, 
leaving out the limitation of the power to tax and the proviso also. But this con- 
struction may be doubtful. The act of 1891 does not repeal the act of 1889 in 
express terms. There are no repealing words in the statute. Eepeal by implica- 
tion is not resorted to except in cases of absolute necessity or patent inconsistency. 
Ohew Heong v. U. S., 112 U. S. 536, 5 Sup. Ot. 255; Chicago, M. & St. P. Ry. 
Co. V. U. S., 127 U. S. 406, 8 Sup. Ot 1194. 

"It is not unreasonable to suppose that the législature treated the charter of this 
town as containing a section 16, changed from its original language by the addition 
of the proviso with regard to bonds issued in aid of railroads, and that by the act 
of 1891 its purpose was simply to remove the restriction of the power to tax f roiu 
fifty cents on the hundred dollars, and to substitute therefor unlimited power to 
tax; that, this being its purpose, it repeated only so much of amended section 16 
as was changed, to show the change. We would then read the section as follows: 
'That the said mayor and aldermen shall hâve the power and authority to impose 
taxes each year for the use of said town on ail real and personaJ property being 
in the limits of said town, exœpt the property of churches, charitable associations 
and institutions of learning: provided that if the said mayor and aldermen should 
hereafter issue bonds for the purpose of aiding in the construction of railroads, 
then they may impose an additional tax to raise a sufBcient amount to pay interest 
on said bonds, which additional tax shall not exceed iîfty cents on each one hun- 
dred dollars worth of real and Personal property as above provided. The value of 
said real and Personal property for the purpose of taxation, shall be fixed and as- 
sessed as hereinafter provided.' It may be noticed hère that this act provides for 
an annual tax for the use of the town and for bonds in aid of railroads, the mouey 
to be raised and expended annually. So the provision clearly is for the annual or 
current interest. This view is strengthened by the limitation. The constitution 
limits this power of subscription to eight per cent, on the taxable values of the 
municlpality. Public bonds draw six per cent interest usually. Six per cent, in- 
terest on eight per eent. of taxable value is forty-eight cents on the one hundred 
dollars. Provision is thus made for the annual necessities of the towa. If the 
provision is not acted upon, and the annual incrément of interest is passed, then 
the past-due interest beoomes a debt of the town, not to be provided for by the 
spécial annual tax, but by the provision made for raising money for the use of the 
town, an important use being the payment of its debts. 

"The first question is: Is this provision for levy of a tax to pay interest on the 
bonds in aid of railroads the création of a fund from which such interest shall be 
paid, involving the idea that it cannot be paid out of any other funds? There is no 
such provision in the act, and none can be fairly implied. The language of sec- 
tion 29, Acts 1889 (20 St. at Large, p. 504), is this: 'The mayor and aldermen may 
for the purpose of internai improvements borrow money, issue bonds or scrip there- 
for, bearing not a greater interest than seven per cent., payable at such times as 
they may think advisable, and payable out of the taxes and income of said town,' 
out of the taxes and income without Qualification. Then cornes the proviso, limit- 
ing amount for ail other internai improvements except aid in the constrnctiou of rail- 
roads to ?5,000, and, for the latter purpose, putting no limit, but making no other 
change. So, in the proviso to sixteenth section, if said mayor and aldermen should 
hereafter issue bonds for the purpose of aiding in the construction of railroads, 
then they may (not shall) impose (not a spécial tax, but) an additional tax to 
raise a sufficient amount to pay the interest, etc. It is very clear that, if the taxes 
and income could pay this interest without resort to an additional tax, such tax 
need not be levied, or, if such interest could be paid in part without such addi- 
tional tax, only so much of the additional could be levied to meet the deficiency. 
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In other Tvoids, this additional tax is additional Becurity. It is no nncommon thing 
in législation to provide a particular fund as additional security for tlie payment 
of a debt. See U. S. v. Olaik Co., 96 U, S. 214. 

"Maçon Oo. v. Huidekoper, 134 U. S. 332, 10 Sup. Ot 491, is a case on 
ail fours with the présent case. Huidekoper obtained a judfrment on interest cou- 
pons of railroad bonds against Maçon eounty. It was not paid. Under tlie man- 
date of the court, a warrant was issued upon the treasurer of the eounty for the 
amount of the judgment. It was presented for payment to the treasurer of the 
eounty, and payment refused for want of funds. The act incorporating the rail- 
road Company in whose aid the eounty bonds were issued authorized any city or 
town or the eounty court of any eounty to snbscribe to the capital stock of this 
railroad Company, and to issue bonds therefor, and to levy a tax to pay the same, 
not exceeding one-twentieth of one per cent, upon the assessed value of the taxable 
property for each year. The law of Missouri authorized the eounty court to levy 
and collect annually a tas of fifty cents on the ono hundred dollars, in addition 
to this one-twentieth of one per cent, for the railroad bonds. The one-twentieth of 
one per cent, could not pay the judgment The eounty authorities had not ex- 
hausted their power to tax for eounty purposes. The gênerai tax levy being less 
than fifty eents on the one hundred dollars, a mandamus was asked for requiring 
them to levy a tax up to their limit, and to apply the proceeds of the levy, among 
other things, to this judgment. The court held that, after the application of the 
spécial tax of one-twentieth of one per cent, to the amount due on the judgment, 
the balance due thereon stood on the same footing as any other liability of the 
eounty, to be paid ont of its gênerai funds. U. S. v. Olark Co., 96 U. S. 211; Knox 
County Court v. U. S., 109 U. S. 229, 3 Sup. Ot. 131; Maçon Oo. t. Huidekoper, 
134 U. S. 336, 10 Sup. Ct. 491. The levy was ordered. 

"Accepting, then, the construction of the act contended for by the town of Dar- 
lington, it would seem that under the opération of the act of 1889, if the proceeds 
of the additional railroad tax were not sufficient to pay the sum due on the coupons, 
the court would order the money to be paid ont of the fund derivable from taxes, 
and, if the town council had not exhausted their power under that act, it would 
oompel them to go to their limlt. But under the act of 1891 there is now no limit. 
The court, then, can order them, in making a levy, to provide for the sum due on 
this judgment, and this notwithstanding that the act of 1891 was passed after the 
bonds were issued. County Court T. Hill, 118 U. S. 71, 6 Sup. Ot 951. Let the 
mandamus issue as prayed." 

J. E. Burke, for plaintiff in error. 

Augustine T. Smytlie, for défendant in error. 

Before GOPF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Jiidges. 

PER CURIAM. We are entirely satisfled of the correctness 
of the reasoning and conclusions of the learned judge of the court 
helow, and that the petitioner is entitled to the mandamus for which 
it prayed. 

By the act of 1891 the mayor and aldermen of the town of Darling- 
ton were giren power to levy taxes without limitation for the use 
of the town, so that there is no question of the power to levy the tax 
direeted by the writ. The only question is as to the petitioner's 
right to hâve it levied to pay the judgment recovered on the coupons 
of its bonds. This question is settled by U. S. v. Olark Co., 96 U. S. 
211, which was foUowed in Knox County Court v. U. S., 109 U. S. 
229, 3 Sup. Ct. 131, and in Maoon Co. v. Huidekoper, 134 U. S. 332, 
10 Sup. et. 491, wliich cases hold that bonds and coupons of the kind 
sued upon hy the petitioner are debts of the towns and counties issu- 
ing them, and that the holders are entitled to payment out of the 
gênerai funds of the town or county raised for gênerai use, after 
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exhausting the spécial fund directed to be levied for tlieir payment, 
and that, where the town or county has the power to levy a tax suf- 
ficient to pay such a debt, it may be compelled to do ao by mandamus. 
The judgment is affirmed. 



THH PIONEER. 

In re SIMPSON et al. 

(District Court, N. D. Oalifornia. February 5, 1897.) 

No. 11,226. 

1. Mastbu ANn Servaïit— Dakoerous Appliances — Fbliow Servants. 

A shipwright, at worlî in the hold, wliile necessarily going on deck by the 
forward hatchway ladder for purposes connected with bis work, was struck 
on the head, as he emerged from the hatehway, by a barrel of cernent, which 
was being swung in from the rail to be lowered into the hold, and was 
knocked from the ladder into the hold, and severely injured. A guy rope 
attached to the barrel was held by the mate, but he was looking in another 
direction at the time, and no warning was given. A gênerai warning had 
been given at the hatchway when the loading began in the morning, but it 
was doubtful whether the shipwright was in position to hear it. IJdd, that 
no question of fellow servants was involved, but the case was one of breaeh 
of duty by the master to see that the places where his servant was coinpelled 
to go in the discharge of his duties were reasonably saf e. 

2. îSame— Duty to Warn op Danger. 

An employer does not discharge his duty in keeping a place reasonably 
eafe by g^ving warnings of threatened danger, when the employé charged 
with the duty of giving the warnings, is so engrossed with other duties that 
he cannot properly and efficiently give the warnings. 
8. Damages— Personal Injuries. 

$5,000 allowed to a shipwright, 48 years old, in good health, married, and 
earning $94 to §96 per month, for permanent injuries which dcstrbyed the 
hearing of one ear, impaired his muscular sensé, and rendered him incapable 
of doing any but light work. 

This was a pétition by A. M. Simpson and others, owners of tlie 
American scliooner Pioneer, for limitation of tlieir liability in respect 
to a daim by Bobert Lynas for personal injuries sustained while en- 
gaged as a shipwright in making repairs to the schooner, 

Brewton A. Hayne, for petitioners. 
C. H. Fairall, for respondent. 

MOBROW, District Judge. This is the usnal proceeding, tmder 
sections 4282-4285 of the Revised Statutes and the raies of the su- 
prême court of the United States made thereunder (Gen. Adm. Rules 
54-58), to détermine and limit the liability, if any there be, of the 
owners of the American schooner Pioneer for certain injuries alleged 
to hâve been sustained by one Robert Lynas, while employed on said 
schooner. Lynas instituted, on NoA'^ember 25, 1895, an action in the 
superior court of the city and county of San Francisco, state of Oali- 
fornia, against the petitioners in this proceeding and one G. T. Morse, 
to recover damages in thesumof $50,000 for certain injuries alleged to 
hâve been sustained by and through the négligence of the petition- 
ers and G. T. Morse. It seems that the latter person was also a part 
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owner of the scliooner, and that he has died since the institution of 
thèse proceedings. Thereafter, on January 27, 1896, the petitioners, 
desiriag to avail tkeniselves of tke beneflts of tke limitation of lia- 
bility act, flled in this court a pétition for a limitation of their lia- 
bility as owners of tlie schooner. Testimony was taken before the 
commissioner of the court as to the value of the schooner. The re- 
port of the commissioner showed that he found that the appraised 
value of the schooner, on the 25th day of August, 1894, the date of 
the alleged accident to Lynas, was the sum of |12,000, and that no 
freight was pending on the sch&oner at that date. This report was 
conûrmed by the court, no objection being made thereto; and sub- 
sequently a bond was given in the appraised value of the vessel. The 
usual monition was issued, directed to said Eobert Lynas and his at- 
tomeys, and to ail persons claiming damages for any and ail loss, 
damage, or injury, caused by or resulting from the accident to said 
Robert Lynas in said pétition mentioned, citing them to appear be- 
fore Southard Hoflman, United States commissioner, and make due 
proof of their respective claims, at or before a certain day named in 
the writ, not less than three months from the issulng of the same, and 
also at said time to appear and answer the pétition. The usual in- 
junction was also issued restraining and enjoining the said Robert 
Lynas and his attorneys from the further prosecution of said suit in 
the superior court of the city and county of San Francisco, state of 
California, and ail and any suits against said petitioners, or either 
of them, in respect to any claim for loss or damages occasioned, in- 
ourred or arising out of or in conséquence of the accident to said 
Robert Lynas on the said schooner Pioneer as in said pétition and 
the complaint in said action in said superior court alleged, either in 
the courts of the state of Oalifomia, or in the United States courts, 
or elsewhere. Subsequently, on the 18th of March, 1896, the attor- 
neys for Robert Lynas iiled a motion and notice of motion to dissolve 
the injunction. After hearing duly had, this motion was denied. 
Thereafter, on June 1, 1896, Lynas flled, in this court, his claim for 
damages against the petitioners, and, on July 26, 1896, he flled his 
answer to the allégations of the pétition. Upon the issues as thus 
made, testimony was taken and the case was submitted to the court 
for décision on November 13, 1896. 

The salient facts of the case are as follows: The schooner Pio- 
neer, owned by the petitioners, was lying, on the 35th of August, 
1894, in the Bay of San Francisco, alongside a wharf or dock near 
Fourth and Channel streets, and, at the time the respondent Lynas 
was injui-ed, was being loaded with barrels of cément or lime. The 
schooner lay with her port side to the wharf. The respondent Lynas 
was then in the employ of the owners of the vessel as a ship carpen- 
ter, engaged between-decks in making certain repairs in the forward 
hold of the vessel. Thèse repairs consisted, for the most part, in 
strengthening the knees of the schooner, and refastening the ceiling, 
as far as it could be done, with big spilies. While engaged in this 
labor, with several other shipwrights, it was necessary for the re- 
spondent to come up on deck in order to eut pièces of iron into bolts 
of the desired length. This portion of the work could not be done 
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conyeniently in the hold, on account of the floor being corered 
to a considérable extent with railroad ties, part of the cargo of the 
schooner. The pièces of iron referred to were located on the deck 
forward of the forward hatch. The respondent says they were on 
the starboard side of the vessel, while the captain states that they 
were more to the center of the deok. It was while comlng up on 
deck through the forward hatch, on a ladder placed there for that 
purpose, in order to eut the pièces of iron into bolts of the proper 
length, that the respondent, just as he was emerging froin the hold 
above the hatch coaming, was struck by a swinging barrel on the 
side of the head with such force that he was knocked down the 
hatch, falling a distance of about eight feet, fracturing his spine and 
skull, and otherwise being severely injured and bruised. The only 
practical method of getting on deck was by means of the ladder 
placed in the forward hatch. The size of this hatch was about 
11x12 feet, and the ladder was about 18 inches wide, and rested, at 
the top, against a beam at the after side of the hatch, and was placed 
rather to the starboard side of the hatch. The beam against which 
the ladder rested ran across the hatch, — that is, athwartships, — and 
was about 18 inches below the deck. The respondent testified that 
the ladder was on the starboard side of the fore hatch; that some- 
times it was right close against the starboard hatch coaming and at 
other times it was probably three or four inches off, oi* might hâve 
been a foot off; sometimes they would hâve to move the ladder 
around in the bottom; they used to change it a little, so as to get 
the barrels to roll around; it had quite a good slant. Witnesses for 
the petitioners testified on direct examination that the respondent 
could hâve reached the deck through the main hatch, but they had 
to admit, on cross-examination, that egress and ingress through the 
main hatch was impracticable, and this for the reason that the ap- 
proach to this hatch was inconvénient and difificult, as there were 
several tiers of barrels stowed between the forward and main 
hatches. The first mate admitted that, in order to reach the main 
hatch, it would be necessary to crawl over the barrels. The évidence 
on this point shows clearly and beyond any doubt that the ladder 
in the fore hatch was the only convenient and practicable avenue 
of egress and ingress from the deck to the forward hold. In the lan- 
guage of the captain of the schooner: "The ladder was put down 
there to go up and down on. Sir. Lynas and the rest of the crew 
that were working used that ladder to go up and down on that mom- 
ing." Upon the morning in question, the loading of barrels of cé- 
ment had been going on from about 7 o'clock, and, according to the 
testimony of the second mate, some 30 or 40 barrels had been loaded 
prior to the accident, which happened about 8 o'clock, probably after 
8 o'clock. The loading was being carried on across the port side of 
the vessel into the forward hatch. It appears from the testimony 
of the respondent that he had been told by the captain of the schoon- 
er, also a part owner and one of the petitioners, that he would not 
be interfered with in his work in the fore hold by the loading that 
was going on, and he had been urged to exj>edite his labors as much 
as possible so that that pai't of the hold might be utilized for stow- 
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ing purposes. The manner of loading consisted in rolling a tarrel, 
on a plank froip the wharf, up onto the rail of the vessel on the port 
side, when a strap was placed around the barrel, and a hooii onto it 
with what is Imown in nautical parlance as a "single Spanish bur- 
ton." By this means the barrel was hoisted. A guy rope was also at- 
tached to the barrel, the purpose of which was to steady the load, and 
control the swing of the barrel from the rail to the hatch. The bar- 
rel would be hoisted from the rail, and would swing in over the 
hatch coaming, when it would be lowered into the hold. The first 
mate and a man who assisted him attended to the loading on deck; 
the former handling the guy rope, and the latter doing most of 
the hauling on the burton, to raise the barrel from the rail. The 
second mate was stationed, as stated, in the hold at the fore hatch, 
to receive the barrels as they were lowered into the hold. The flrst 
mate testified that he of ten helped the man raise the barrel from the 
rail, and that when he did so he would make the guy fast to the rail, 
and, when a barrel had been swung over the hatchway, he would 
tum and go to the hatch. So far as the évidence discloses, the flrst 
mate and the man who assisted him were the only persons on the 
deck who managed the hoisting and swinging of the barrel over the 
hatchway after it had reached the rail. The captain testiâed that 
he had gênerai supervision of the loading, but that the first mate 
had immédiate charge of it. The dangerous feature of the loading 
to one coming up the ladder, as developed by the évidence, consisted 
in the swing of the barrel over the port side of the vessel from the 
rail to and over the hatchway; that is, it was dangerous to one who 
had not been warned that a barrel had, or was about to be, swung 
over aad into the hatch. This danger was increased by the further 
fact that the swing of the barrel could not be stopped immediately. 
The barrels weighed about 300 pounds. 'ïïie distance from tiie rail 
to the hatch was about 12 feet, while the guy rope was some 25 or 
30 feet long. The danger of being struck by a swinging barrel, not 
only to one coming up the hatch unwarned, but to any one who 
might happen to be on the deck on the port side, and in the way of 
the barrel, is established by the testimony of the captain himself. 
He said: "If you are swinging in cargo over the port side, it is 
naturally dangerous. * * • When a barrel of cernent swings in 
from the rail, you cannot fetch it up just in a minute, and it is bound 
to hit him." In reply to the question, propounded on cross-examina- 
tion : "li you had hold of that guy rope, and were looking towards 
the hatch, could you not hâve stopped its swing at any moment?" 
he answered: "Not exactly; no, sir. Because it would swing in to 
the edge of the hatch coaming before you could; that is, pretty well 
in." He further testifled as f ollows : "Q. Do you mean to say that 
if a man had hold of the guy rope, and from the time the barrel be- 
gan to swing, that it would not be at ail times under his control, so 
that he could stop it at any moment? A. He could stop it witMn 
a few feet. Q. Could he not stop it at any moment he saw flt, if he 
had perfect control over it? A. No, because it has got to swing off 
the rail. He could not stop it on the rail after it goes. * * * Q. 
If you had hold of that barrel at the beginning, could you not eaise it 
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off, and stop ît anywhere? A. It is impossible to do it wliere jooi 
are lioisting in cargo like that. Wh.en you hook onto this strap your 
guy does not corne right straight with the rail; it lias got a slant. 
A 300 pound barrel of cément is going to swing before you fetch it 
up. Q. How far wUl it swing? A. I should say is would swing four 
or five feet before you can fetch. it up. Q. How far would it be from 
the edge of the coaming of the hatch, — four or flve feet? A. That 
would be ten feet." 

Under the above state of facts, two questions are presented to 
the court for its détermination: (1) Wbether or not there was 
any négligence on the part of the petitioners, their agents or serv- 
ants, in the loading of the barrel of cernent which struck the re- 
spondent; and (2) whether the petitioners, or any of them, had any 
privity or knowledge of the négligence, if it should be determined 
that there was any, which would make them personally liable. It 
is contended by respondent that the négligence consisted in the 
fact that he received no warning of the proximity of the swinging 
barrel which struck him; and, further, that the machinery and 
appliances used in hoisting and lowering the barrel, which struck 
him, were negligently and carelessly prepared, handled, and oper- 
ated. On behalf of the petitioners it is contended that fuU and 
adéquate warning was given, and that the appliances used for 
loading were properly prepared, handled, and operated, and that 
the accident to the respondent arose by reason of his own négli- 
gence in attempting to pass forward on the port side of the vessel, 
across which barrels were swung from the rail to the hatch, and as 
to which, it is claimed, he had been repeatedly and seasonably 
warned. I hardly think that the respondent has established that 
there was anything wrong or defective in the machinery or appli- 
ances used in loading. Some testimony was introduced on behalf 
of respondent for the purpose of showing that there was no guy 
attached to the barrel which struck the respondent; but this tes- 
timony will hardly justify such a conclusion. The witness, who 
testifled that he rushed on deck immediately after the accident 
and that he did not see any guy rope, admitted that he was con- 
siderably excited at the time. On the other hand, the witnesses 
for the petitioners ail agrée that there was a guy rope on this 
particular occasion, the flrst mate swearing that he handled it him- 
self. This ground of négligence will therefore be dismissed with- 
out further considération. 

Before disposing of the other ground of négligence urged, viz. 
the failure to give sufScient and timely warning, it is important 
to ascertain where Lynas was at the time he was struck by the 
barrel. The détermination of this fact necessarily involves the 
question as to whether or not the respondent was guilty of con- 
tributory négligence in being in a place in which he should not hâve 
been at the time he was injured. In this connection it is claimed 
by the petitioners that the respondent, when he was struck, had 
stepped on deck from the hatchway, and, instead of passing di- 
rectly forward by the starboard side, had taken the longer cours»; 
by the port side — the dangerous side— of the vessel; and that he 
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haû been cautioned not to attempt to pass on that side while the 
loading was progressing, in view of the imminent danger of being 
struck by the barrels as they were swung from the rail, across 
the port side, over to the hatch. The respondent positively and 
unequivocally testifled that he was still on the ladder when he 
was struck; that he was going up the ladder; that when he was 
struck his head and body had emerged about 2J or 3 feet above 
the deck; that his feet were still on the ladder. None of the wit- 
nesses in the case prétend that they saw the respondent at the 
time he was struck, although the second mate says he saw him 
just before he was hit, and several of the other witnesses saw him 
immediately after he fell into the bottom of the hold. The second 
mate testifled that he was engaged in receiving the barrels as they 
were lowered into the forehatch; that he noticed the respondent 
go up and corne down once before he was hurt; that he saw him 
go up the time he was struck by the barrel ; that he saw his whole 
body until he disappeared from the ladder; he saw him step off the 
ladder, but did not see him step off the beam, against which the 
ladder rested. He admits that he was not exactly watching the 
respondent, and that he could not swear where he stepped to. The 
beam referred to was, as previously stated, about 18 inches below 
the hatch coaming. So that, assuming that the testimony of this 
witness is accui-ate, the respondent would still hâve had to step 
from the beam onto the deck, when the second mate last noticed 
him. The first mate, who was supervising the loading on deck, 
and personally handled the guy rope, admits that he did not see 
the respondent when he was hit by the barrel; that he (the first 
mate) was looking away from the hatch at the time. It appears 
that he did not even know who it was that had been hit by the 
swinging barrel until he looked into the hold, and saw the respond- 
ent lying unconscious at the bottom. This testimony, in my opin- 
ion, is not sufficient to outweigh the positive and unequivocal tes- 
timony of the respondent Lynas that he was still on the ladder 
when he was struck. Besides, the inhérent probabilities of the 
situation tend to support the statement of the respondent that he 
was on the ladder, and not on the port side of the schooner. In 
the first place, the pièces of iron, which the respondent had to eut 
to the proper length, and the place where they were being eut, were 
forward of the fore hatch, rather to the starboard side. It is con- 
ceded that, as the ladder was on the starboard side of the hatch, 
the shorter distance from the ladder to the spot, where the pièces 
of iron were, was by going forward on the starboard side of the 
vessel, and not by the way of the port side. It was further testified 
that the starboard side was clear. Now, it is highly improbable 
that the respondent should hâve taken the longer and more dan- 
gerous way around to reach the desired spot forward of the fore 
hatch; particularly so if he had been warned, as testifled to by 
the first mate, that the port side was the dangerous side. In the 
second place, it would seem probable that if the respondent, as 
claimed, was actually passing from the ladder along the inshore 
or port side of the vessel, he would hâve noticed this 300 pound 
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barrel in time to get out of its way. Another signiflcant fact, 
which tends to show that the testimony of the respondent that he 
was still on the ladder when struck is true, is that the rail from 
which the barrel was swung was about three feet above the deck. 
As testifled, the barrel was swung from this rail, and was raised 
just a trifle to give it a swing. The respondent testifled that his 
head was about 2J or 3 feet above the deck when he was hit, and 
that he was struck on the right ear. This would place his head 
directly in line with the barrel as it swung from the rail to and 
over the hatchway. On the other hand, had he been struck by 
the barrel while he was passing forward on the port side of the 
deck, the injury would hâve been on some lower part of his person. 
The petitioners meet this aspect of the case with the theory that 
the injury, which the respondent received on his head, was not 
from the barrel, but from the f ail into the hold of the vessel ; that 
the swing of the barrel merely pushed him over, and he fell into 
the hatchway; and that the injury was the effect of his fall head 
downwards on the railroad ties at the bottom of the hatchway. 
In my opinion, the eerious injury he received was not of such a 
character as to be satisfactorily explained in that way. The in- 
jury was on the right side of the head, indicating a concussion from 
the effect of a side blow, but not from the effect of a fall, which 
would necessarily hâve involved other parts of the body. I con- 
clude, therefore, that the respondent was still on the ladder when 
he was struck by the barrel, and that, as testifled by him, the up- 
per part of his body had emerged above the deck some three feet. 

We now corne to the question whether the respondent received 
any warning, and, if so, whether it was an adéquate and a season- 
able warning. The respondent testifled that he received no warn- 
ing of any sort from the flrst mate or any one else connected with 
the loading. It is true that one of his physicians testifled that 
he had an impairment of hearing previous to the accident, and, 
as a direct resuit of the injury, he had lost entirely the hearing 
of the right ear, but it nowhere appears from the évidence that 
such impairment of hearing, as there was, seriously affected the 
respondent's ability to hear any warning that may hâve been given, 
provided he were within ordinary hearing distance. But, aside 
from this, the respondent is corroborated by three witnesses, ail 
of whom were shipwrights engaged in working with the respondent 
in the forward part of the hold that morning. They ail testify that 
they heard no warning. An attempt was made to contradict thèse 
witnesses by the testimony of the captain, flrst and second mates. 
But their testimony, at the most, simply amounts to this: that a 
gênerai warning was given by the flrst mate when the loading com- 
menced, or, to use the words of the second mate, the flrst mate 
came to the hatch, and "sang out" for the men in the hold to look 
out when they came up the ladder. "He did not tell us personally ; 
he sung out to everybody." It is not claimed by thèse witnesses 
that warning was given every time a barrel was swung over the 
hatchway, nor that on the occasion when the respondent was hit 
by the barrel any warning was then given. The captain admits 
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that the warning was not given as each barrel was swung across 
to the hatch. The first mate states that he simply gave a gênerai 
warning, intended for everybody. The second mate, in testifying 
about this gênerai warning, stated that he heard the mate's warn- 
ing but once that morning, and that that was when they had started 
loading; that the mate was at the after part of the hatch, on deck, 
when he sang ont; that he (second mate) was right under the hatch; 
that the respondent at that time was working forward. In his 
direct examination he stated that the mate sang ont loud enough 
for everybody to hear; that it was loud enough to hear 20 or 30 
feet off, and that the respondent was within that distance. On his 
cross-examination, however, he contradicts himself, and states that 
the respondent was about 50 feet under the deck forward. If 
this be true, it is clear, according to the testimony of the second 
mate himself, corroborated by that of the three workmen who were 
working in the forward hold, that the respondent could not hâve 
heard the gênerai warning given by the mate. Another view of 
this matter may be that the respondent did not hear the warning 
claimed to hâve been given by the mate because he was not then 
on board the schooner. The testimony of the second mate is, in 
efEect, that the mate sang out a warning but once that morning, and 
that that was when the loading flrst commenced, which was about 
7 o'clock. The respondent testifled that he was somewhat late 
that morning and does not think he reached the schooner until 7 :25 
o'clock. If this be so, he could not hâve been in the hold of the 
vessel when the mate sang out his gênerai warning. This would 
account for the otherwise irreconcilable conflict between the tes- 
timony, on the one hand, of the respondent, and, on the other hand, 
of the first and second mates. But assuming, for the purposes of 
the case, that a gênerai warning was given, and that the respond- 
ent had heard it, still it is undisputed that no warning whatever 
was given that a barrel was about to be swung o£E the rail over to 
the hatchway the time he was struck. This, under the facts of 
the case, was négligence and carelessness on the part of those in 
charge of the loading. A gênerai warning, assuming that the 
respondent heard it, and repeated cautions by the mate to keep 
away from the inshore or port side of the vessel, were of no util- 
ity or eflScacy whatever to one who was passing up and down the 
ladder. The respondent could not know whether a barrel was 
about to be swung over the hatchway, unless he were warned. He 
could not ascertain that fact for himself until his head had emerged 
above the hatchway, which was just the point of danger. This im- 
pending danger required, so long as thèse shipwrights were at 
work in that part of the hold, and their work made it necessary 
for them to come up on deck through the fore hatch into which 
the loading was going on, that means should hâve been taken by 
those in charge of the loading, either to ascertain when some one 
was coming up the ladder, sb that those on deck might be apprised 
of this fact, and regulate their actions accordingly, or else some one 
should hâve been stationed at such a place near the hatch that 
those coming up might be properly and seasonably warned that a 
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barrel was abont to be swung f rom tbe rail over to the hatcbway. 
The employer owes it as a personal duty to his employés to fur- 
nish them with a reasonably safe place to do their work in. As 
was said by tbis court in Hermann v. Mill Co., 71 Fed. 853, witb réf- 
érence to the positive and personal character of this duty: 

"It is undoubtedly true that the master assumes the duty towarda his servant of 
providing him with a reasonably safe place in which to work; that this duty is a 
positive and personal one; and that, if delegated to a subordinate, it remains, nev- 
ertheless, in law, the act of the master." 

The rule is clearly stated by Mr. Justice Brewer in Raiiroad Co. 
V. Baugh, 149 U. S. 368, 386, 13 Sup. Ct. 914, 921, as follows: 

"A master empioying a servant impliedly engages with him that the place in 
which he is to work, and the tools or machinery with which he is to work or 
by which he is to be surrounded, shall be reasonably safe. It is the master who 
is to provide the place and the tools and the machinery, and when he employs 
one to enter his service he impliedly says to him that there is no other danger 
in the place, the tools, and the machinery than such as is obvions and necessary. 
Of course, some places of work and sonie kinds of machinery are more dangerous 
than others; but that is something which inheres in the thing itself, which is a 
matter of necessity, and cannot be obviated. But within such limits the master 
who provides the place, the tools, and the machinery owes a positive duty to his 
employé in respect thereto. That positive duty does not go to the extent of a 
guaranty of safety, but it does reqnire that reasonable précautions be taken to 
secure safety; and it matters not to the employé by whom that safety is secured, 
or the reasonable précautions therefor taken. He has a right to look to the 
master for the discharge of that duty; and if the master, instead of discharging 
it himself, sees fit to hâve it attended to by others, that does not change the 
measure of obligation to the employé, or the latter's right to insist that reason- 
able précaution shall be taken to secure safety in thèse respects. Therefore it 
will be seen that the question turns rather on the character of the act than on 
the relations of the employés to each other. If the act is one done in the dis- 
charge of some positive duty of the master to the servant, then négligence in the 
act is the négligence of the master." 

See, also, Hough v. Bailway Co., 100 U. S. 213; Eailroad Co. t. 
Herbert, 116 U. S. 642, 6 Sup. Ct. 590; Mullin v. Horseshoe Co., 105 
Cal. 77, 38 Pac. 535, and cases there cited; Eingartner v. Steel Co. 
(Wis.) 68 N. W. 664; Andersen v. Bennett (Or.) 19 Pac. 765; McKin- 
ney, Fel. Serv. 73, § 28; Wood, Mast. & Serv. 695, § 334; Shear. & B. 
Neg. (3d Ed.) p. 119, § 92; 7 Am. & Eng. Enc. Law, 830, and cases 
there cited. 

Applying this doctrine to the facts of the case at bar, it is évident 
that the forward hatchway was not a safe place, within the mean- 
ing of the rule, when an employé, while going up the hatchway, in the 
course of his employment on the vessel, was liable to be struck by 
a barrel swung over the hatchway, preparatory to its being lowered in- 
to the hold. That it was necessary for the respondent, in the course of 
his employment, to use the ladder in the forward hatch for the 
purpose of going up on deck and cutting the pièces of iron into 
bolts of the proper length, is aflirmatively established by the évi- 
dence; and that 1;hose in charge of the loading were fully aware 
of and aijpreciated this fact is also cleaTly established. Some adé- 
quate provision should therefore hâve been made to protect the 
respondent from the danger that threatened him in the progress 
of his work, The évidence justifies the inference that not even a 
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lookout was kept on the hatchway, to see that no one emerged f rom 
the hatch while a barrel was being swung over to the hatchway. If 
the mate was so engagea in supervising and assisting in the load- 
ing that he could net personally give proper and timely warnings, 
another person should hâve been assigned to perform that function. 
The employer does not discharge his full duty, in keeping a place 
reasonably safe by giving warnings of threatened or impending 
danger, when the employé, charged with the duty of giving the 
warnings, is so engrossed and busied with his other duties that 
he cannot properly and efficiently give the necessary warnings. 
Hermann v. Mill Ce, supra; Cheeney v. Steamship Co. (Ga.) 19 S. E. 
33, The case of Hermann v. Mill Go., supra, while referring to and 
approving of this doctrine, is to be distinguished, as to the facts, from 
the case at bar. In the case cited I held that the employer had fully 
discharged his duty to his servant, so far as a safe place to work in 
was concerned, when he had furnished a compétent person, unhandi- 
capped by other duties, to give the warning signal. 

In the view taken by the court, no question of the négligence of 
a fellow servant can arise in this case. The injury to respondent, 
under ail the facts of the case, arose by virtue of the brea.ch on 
the part of his employers, the petitioners, of a jjersonal duty which 
tbey impliedly owed him, to see to it that the places on the vessel 
in which he was compelled, in the course of his employment, and by 
reason of the nature of his duties, to proceed to and from, should 
be reasonably safe and free from danger; and, having failed to fully 
and properly discharge this personal duty, it is such négligence as en- 
titles the respondent to recover for the damages he proximately 
sustained thereby. 

As the damages to be allowed will not, in any event, exceed the 
sum of $12,000, the appraised value of the schooner Pioneer, it is 
unnecessary to consider whether or not the petitioners, or any of 
them, had any privity or knowledge of the breach of duty or négli- 
gence which would render them, or any of them, personally liable 
to the respondent. 

We come now to the question of damages. The respondent, at 
the time he was injured, was 48 years of âge; was a married man; 
enjoyed good health; was a shipwright by trade, and earned from 
$94 to $96 a month. He had been continuously employed for the 
past eight years. He was injured on the morning of August 25, 
1894. Since that time he has not been able to work, except to do 
a little light work for a few hours. That he was severely injured 
is patent from the testimony of the two physicians who attended 
him. Dr. William P. Simpson, who was at the Receiving Hospital 
of the City and County of San Francisco when the respondent was 
brought there immediately after the accident, testifled that "he 
was brought to the Keceiving Hospital in an unconscious condi- 
tion; hemorrhage from both ears; contusion at the base of the 
head; and he was unconscious." Dr. William B. Church testified 
that he was a regularly licensed physician and surgeon of the state 
of California; that he had practiced about thirty years; that he knew 
T8 F.— 39 
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the respondent for two years before he wàs ïniured; that lie had 
been under bis care for the past two years or thereabouts; that 
he saw him on Sunday morning, the next day after the accident; 
that he had him removed to his sanitarium on Jackson street, Oak- 
land; that preyious to the accident he knew the respondent to be 
a robust, vigorous, sound man; that his physical condition, at the 
time he testified (November 10, 1896), was one of partial physical 
disability; that he suffers from a partial impairment of the mus- 
cular sensé, — that is to say, that sometimes he cannot tell whether 
he has hold of anything or not; that, by reason of thls disability he 
cannot do work requiring spécial dexterity or nicety of manipula- 
tion; that his nervous condition is impaired; that he cannot control 
his émotions; that there was some impairment of hearing prior to 
the accident, but, as a direct resuit of the in jury, he has lost the 
hearing entirely of his right ear; that he is unable to do hard man- 
ual labor, though he can perform light work; that, in the doctor's 
opinion, he will never be able to perform hard manual work again. 
To flx the quantum of damages, in cases of this character, is a ques- 
tion always more or less embarrassing. The court cannot arrive 
at an exact or précise détermination; it can fix the damages only 
approximately. The verdicts of juries take a wide range, and af- 
ford but little assistance to the court. The gênerai rule laid down 
by the text-books and authorities as to the measure of damages 
is that "in an action for négligent in jury to the person of the plain- 
tiff he may recover the expense of his cure, the value of the time 
lost by him during his cure, and a fair compensation for the physical 
and mental suffering caused by the injury, as well as for any perma- 
nent réduction of his power to earn money." Shear. & E. Neg. 
(3d Ed.) § 606; 14 Am. & Eng. Eue. Law, 915. In view of ail the 
circumstances of the case, I shall allow the gross sum of |5,000 as 
damages. A decree therefor will be entered, with costs. 



HAEDÏ V. SHEDDEN CO., Limited. 

(Circuit Court of Appeals, Sixtli Circuit. February 2, 1897.) 

No^ 431. 

1. Master ani) Servant— Dangeeous Premises or Maohineht— Knowledge of Serv- 

ant — Négligence of Third Peesons. 

A servant has the right to rely on the master's talîing due care to give liim 
a safe place and safe instruments with which to do his work, provided, in 
the exercise of reasonaWe care on his part, he does not discover any defect 
himself. But where, in the course of the employment, the acts of tliird per- 
sons, not in the same employment, may increase the danger of the service, and 
thèse acts and their character are under the eye of the servant, and, to the 
servant's knowledge, are not subject to the supervision of the master, the master 
is not liable if injury results from the negUgence of the third persons. 

2. Same. 

PlaintifE was employed by défendant as driver of a truck. The officers of a 
grand army post hired the truek, with driver and horses, for the purpose of 
ereeting on it a superstructure on which a number of young girls were to ride 
in a Décoration Day procession. The superstructure was built and placed on 
the truck by the ofEcers of the post, and was not seen by défendant. In 
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pladng it on the truck, a railing intended for the security of the driyer was 
removed, and plaintifE was obliged to ait with his legs hanging over the front 
of the truck, very near the horses. While driving in this manner, a jolt, oc- 
casioned by driving into a rut, caused the superstructure to fall forward upon 
plaintiiï, and throw him under the horses* feet, whereby he was injured. Eeld, 
that défendant, plaintifE's employer, was not liable for the injury so caused. 
8. Same. 

Heîd, further, that plaintiffi, though the gênerai servant of défendant, was 
in this service the spécial servant of the grand army post, and it, and not de- 
fendant, was liable as master for any négligence in the construction of the 
superstructure which he was to use in his work. 

In Error to the Circuit Court of the United States for the East- 
ern District of Michigao. 

Jay P. Lee, for plaintifE in error. 
L. C. Stanley, for défendant in error. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

TAFT, Circuit Judge. This is a proceeding in error to review a 
judgment for the défendant entered by the circuit court of the 
United States for the Eastem district of Michigan in a suit for 
damages for personal injury. William Hardy, the plaintiff in er- 
ror, and the plaintiff below, was employed by the Shedden Com- 
pany, the défendant below, and the défendant in error, as a driver 
of one of its trucks. The business of the défendant was managed by 
one William Andersen. On the 28th of May, 1891, two officers of 
the Grand Army of the Republic post at Lansing visited Anderson, 
and made a contract with him by which he agreed to let them hâve 
for two days one of his trucks, upon which they proposed to build a 
superstructure of seats, to be occupied by young girls in a Décoration 
Day procession to be held on the 30th of May following, and further 
agreed to send two of his drivers, with four horses, to haul the truck, 
thus loaded, in the procession. The superstructure was erected by 
mechanics, members of the Grand Army of the Republic post. Ander- 
son had nothing to do either with furnishing the material or with 
supervising the work, and did not see the structure until after the ac- 
cident about to be related. On the morning of the 30th, Anderson 
directed the plaintiff and another one of his ârivers to take four 
horses, and hitch them to the truck, and to draw the truck to and f rom 
the cemetery to which the procession was going, under the direction 
of the executive committee of the grand army. The plaintiff knew 
that Anderson had nothing to do with the building of the super- 
structure, and thought correctly, as he says, "that the grand army 
folks had taken care of that." The superstructure had been placed 
upon an old truck lent for the purpose by the défendant. Upon 
the day of the procession the superstructure was changed from the 
old truck to the one usually driven by Hardy, and the railing or 
guard which was attached to Hardy's truck as a protection, and some- 
thing against which he could brace himself, was removed by the 
G. A. E. men in order to make room for the temporary structure of 
seats. It does not appear that Anderson knew that this railing had 
been removed. The size of the structure and the number o£ young 
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girls carried required that the two drivers, one driving one team and 
the other the other, sliould sit forward on the truck, with their legs 
dangling vevy near to the tails of the horses of the rear team. They 
drove ont to the cemetery, taking the route directed by the executive 
committee. As they came in sight of the cemetery, they drove into 
a rut in the road of a depth of from 6 to 12 inches. The jolt thus oc- 
casioned broke down the superstructure, and precipitated it against 
the drivers, who were just in front of it, threw them under the horses" 
feet, and frightened the horses into a run. The plaintiff was very 
severely injured, and his leg had to be amputated. At the close of 
the évidence of the défendant, the court below directed a verdict for 
the défendant on the ground that the defendant's obligation did not 
extend further than to see to it that the men employed in erecting the 
superstructure upon the truck were capable and skillful workmen, 
and that, as ail the évidence tended to show that they were of this 
character, the plaintiff had failed to malœ a case justifying its submis- 
sion to the jury. 

We are of opinion that the jury was properly instructed, but 
we do not concur in the reason given by the court. It is well set- 
tled that a master is under an implied obligation to the servant 
to furnish him a reasonably safe place in which to render the serv- 
ices for which he is employed. But this obligation is not absolute, 
and circumstances may vary it. Where a driver is employed to 
drive a truck, he has the right to rely on the master taking due 
care to give him a safe truck, and a safe seat thereon upon which 
to ride, provided, in the exercise of reasonable care on his part, he 
does not discover any defect himself. But where, in the course of 
the employment, the acts of third persons, not employed by the 
master, may increase the danger of the service, and thèse acts and 
their character are under the eye of the servant, and, to the servantes 
knowledge, are not under the supervision of the master, we do not 
think the master is liable if injury results to the servant from the 
négligence of the third persons. For instance, where a servant is 
directed to take his truck to a distant point, and from there obtain a 
load of merchandise to be put on by the servants of the third person, 
and the merchandise is loaded so carelessly that in the return journey 
the driver suffers an injury from the defective loading, it seems clear 
to us that he cannot hold his master liable therefor. This is the law, 
because it is reason. Where the servant has greater opportunité' 
than the master to know and observe the probable results from the 
acts of the third person, of which the master, to the knowledge of the 
servant, has had no opportunity to judge, then it is unreasonable 
to hold that, with respect to such acts, the master has any obliga- 
tion to the servant. Of course, there are cases where the circum- 
stances necessarily impose on the master the duty of supervising 
and inspecting the work of third persons which may subject the 
servant to risk and danger. Thus the loading of cars on a rail- 
way line is usually inspected by a railway inspector before it is re- 
ceived. But where there is no such inspection, and where, in the 
nature of things, there cannot be, the servant cannot hold the 
master for the work of third persons. The défendant Company, 
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it Ih conceded, had nothing whatever to do with tKe materîals or 
the plan of construction of the temporary platform. The company 
did not supervise it, and it was not intended by the grand anny 
people that it should. The plaintiff below admits that he had no 
reason to belieye that the superintendent of the company had 
taken any part in the érection or supervision of tliis structure. 
How, then, could he rely on an implied obligation that the master 
would see to it that this structure was not dangerous? He knew 
that the members of the grand army post were engagea in erect- 
ing it, and that he must rely upon their skill and care, ratlier than 
upon that of his master. We do not think the case would be dif- 
férent had he been directed to take his truck to the headquarters 
of the grand army post, and there had taken on board his truck a 
large number of girls or young women having with them camp stoola 
or chairs upon Which to sit. In such a case it is conceivable that the 
load might be so arranged by the executive committee as to cause an 
accident similar to the one shown hère. The in jury resulting would. 
be caused by the members of the executive committee of the grand 
army post, and to them alone would the injured driver bave to iook. 

We are further of opinion that this case cornes within the class 
of cases of which Nason's Adm'r v. Kailroad Oo., 22 U. S. App. 
220, 9 C. G. A. 666, and 61 Fed. 603, is one. In that case a rail- 
road company had rented to a bridge company its engine, its en- 
gineer, and its âreman, and while it was doing the business of the 
bridge company the plaintiff was injured through the négligence 
of the engineer. It was held that the railroad company, the owner 
of the engine, and the original employer' of the engineer, could 
not be held liable for the injury, because, though the engineer waa 
the gênerai servant of the railroad company, at the time he was 
engaged in the business of the bridge company. A number of 
cases were cited to sustain this view. Donovan t. Construction 
Syndicats [1893] 1 Q. B. 629; Eourke v. Colliery Co., 2 C. P. Div. 20ÏS; 
Powell V. Construction Co., 88 Tenu. 692, 13 S. W. 691; Miller r. 
Railway Co., 76 lowa, 655, 39 N. W. 188. We do not see why the 
principle of thèse cases has not application as well to suits by 
injured servants against the gênerai master as to suits by third 
persons against him. In the light of thèse cases the driver, the 
plaintiff below, though the gênerai servant of the défendant, the 
Shedden Company, was doing the business of the grand army post, 
and was engaged as a spécial servant in its employ. In so far as, 
the grand army post superintended the construction of that which 
went to make up the place in which the driver was to discharge 
his duties, to that extent the grand army post was liable to him 
for the injury resulting from their négligence, and his gênerai 
master, the Shedden Company, was not. It is true that it is held in 
Little v. Hackett, 116 U. S. 366, 372, 380, 6 Sup. Ct. 391, in Laugher 
T. Pointer, 5 Barn. & C. 547, and Quarman v. Burnett, 6 Mees. 
& W. 499, 507, that where a man lets ont a carnage on hire to an- 
other he in no sensé places the coachman under the control of the 
hirer, except that the latter may indicate the destination to which 
he wishes to be driven. But the présent, we think, is clearljr dlstin- 
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guishable from such a case, because liere was not the ordinary hiring 
of a carriage for a trip, but it was the hiring of a truck to be built 
upon, so that its nature as a vehicle was changea, and then a separate 
hiring of the means of locomotion. This did, in our opinion, place 
the drivers under the control of the executive committee of the grand 
army post, and made that post, for the time being, the master of the 
driver. To it, therefore, must the driver look for indemnity for any 
injury suflfered by him through the négligence of the post in altering 
and loading the truck. The judgment of the circuit court is aiïirmed. 



DILL T. UNITED STATES, 
(District Court, B. D. Pennsylvania. February 18, 1897.) 

I. United States Marshai,s — Fées— Attendancb befoee Commissioker. 

The marshal is entitled to fées for attendance by deputy at examlnations 
before a commissioner, though the deputy was paid for attendance on the same 
day on the district or circuit courts. 

3. Same—Mileage. 

Tlie marshal is entitled to mileage in going to serve warrants of removal 
and commitment, though he has been paid 10 cents per mile for transportation 
of the prisoner on the same warrant at the same time. 
8. Same — Servino Warkants of Commitment. 

The marshal is entitled to fées for serving warrants of commitment. 

4. Same— MiLEAOE ix Serving Warrants. 

A commissioner issned a warrant at Harrisburg, Pa., to be served at Rich- 
mond, Pa. There being no deputy at Harrisburg, he forwarded the warrant 
to the marchai at Philadelphia, and it was served by going by the moet direct 
route from there to Eichmond. Hdd, that the marshal was entitled to mileage 
for this distance of actual and necessary travel, and not merely for travel 
from Harrisburg to Eichmond. 

5'. SaMK — MiI.EAGE — JURV SUMMONSES. 

The marshal is entitled to mileage on each of a number of jury summonses 
served on différent persons at the same time and place. 
6. Attendance on Court on Sonday. 

The marshal is entitled to a fee for necessary attendance on court on Sun- 
day. 
7." Same — Compensatiox for Guakds. 

The marshal is entitled to be reimbursed for money actually paid for guards 
for prisoners attending court, where there is no provision for confining prison- 
ers within two miles of the court rooms. 

8. Same— Warrants of Arkest. 

If more than one warrant is issued for one individual, the marshal must serve 
them separately, and is entitled to a fee for each service. 

9. Same— BXPENSES of Endeavoring to Akrest. 

The marshal is not entitled to any sum, though actually expended by him in 
endcavoring to arrest, beyond the statutory fee of two dollars. 

10. Same— SEiiviNG Warrants on Pooh Conv[otr. 

The marshal is entitled to fées for serving warrants, etc., on indigent con- 
victs to bring them before the commissioner. 

II. Same — Rettihns of Nihil Haiîet. 

A marshal having made a charge of 40 cents each for returns of nihil habet, 
and it appearing that in the state practice two sueh returns were treated as 
equal to a service, held, that the charge should be allowed. 

Pétition of Catharine S. Dill, sole executrix of the last will and 
testament of Andrew H. Uill, deceased, praying judgment of the court 
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against the United States for the sum of $758.16, claimed as due 
to her for services rendered by Andrew H. Dill as a marshal of 
the United States for this district. 

The respective counsel representing plaintifl and défendant submit 
to the honorable court the following gênerai statement: 

It is agreed that the charges for mileage, eipenses and rendition of services set 
forth in the pétition filed are correct; that the expenses were actually paid, and 
the said services were actually rendered. 

It is further agreed that ail the items in the pétition filed hoth for expenses in- 
curred and fées earned were embodied in the varions accounts of the' said Andrew 
H. Dill, deceased, during the years mentioned in the said pétition, which said 
accounts were examined and passed upon by the then U. S. district attoruey and 
formally approved by this court. The varions items of claim set forth in the 
said pétition are gronped in the schedule hereto attaehed. 

(1) Amount earned and not received for attending by deputy at examinations 
before a commissioner during years 1887 and 1888, $328. 

A United States marshal is entitled to charge for the attendance of himself 
and his deputies before United States commissioners on the sanie days on which cir- 
cuit or district courts are in session and feea for attendance on thèse courts are 
charged and paid. Saunders v. U. S., 73 Fed. 792; U. S. v. Kerns. 

Oounsel for the United States contends that said deputies were not entitled to 
said pay for the reason that on the days for which they charge for attendance be- 
fore United States commissioners they were actually paid attendance upon the district 
and circuit court as bailifEs; that duplicate per diems are not authorized, and fur- 
ther that the treasury department has disallowed the charges embraced in this 
particular item of claim. It is however admitted that similar charges for attend- 
ance of deputy marshals under the same circumstances were subsequently allowed 
to Marshal Dill during tie years 1889 and 1890, and hâve been allowed by the 
treasury department up to the présent time. 

(2) Amount earned and not received for travel in going only to serve warrants 
of removal and warrants of commitment during the years 1887, 1888, 1889 and 
1890, $141.18. 

This charge is authorized by paragraph 25, f 829, Rev. St., viz.: "For travel in 
going to serve any prooess warrant, attachment or other writs six cents a mile 
to be computed," etc. If the disallowance :s because a charge has been made for 
transportation of the prisoner this is not a valid reason. Paragraph 20 of section 
829 provides: "For transporting criminals ten cents a mile for himself and for 
each prisoner and necessary guard." 

In the case of Tanner v. U. S. (decided in the court of clalms in 1889) 25 Ot. 
Cl. 68 (a case in point), Judge Davis said: "It appears that for fifteen years the 
accounting officers eonsistently construed the statute as authorizing the payment to 
the marshal of the two fées, — one for travel in the service of a warrant of commit- 
ment; the other for transporting the criminal named in the warrant. The con- 
struction given to a statute by those charged with the duty of executing it îs 
always entitled to the most respectful considération and ought not to be overruled 
without cogent reasons." The court found as conclusions of law that the claimant 
recover the sum of $128.16 fées for mileage. 

In the case of U. S. v. Kems, U. S. Dist. Gt., August Sess. 1888, No. 4, this 
court allowed services for return mileage where marshal has secured or delivered 
a prisoner pursuant to warrant of arrest or removal. Harmon v. U. S., 43 Fed. 
560. 

Oounsel for the United States contends that this Item of claim is unauthorized, 
as the statutes nowhere allow a marshal six cents per mile in addition to the ten 
cents per mile for transportation on the same warrant at the same time. The 
treasury department disallowed this item for this reason. 

(3) Serving warrants of commitment in 1887, 1888 and 1889, $60. 
Saunders v. U. S., 73 Fed. 782, 792. 

A mittimus for the commitment of a prisoner is a warrant for the service of 
which on such prisoner the marshal is entitled, under Eev. St. § 829, to a fee of 
$2. In thèse cases writ was served upon the prisoner, not upon the jailer. 

In U. S. T. Kerns, supra, the court allowed défendants charges for fées for 
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temporary commîtments. AIso, see Tumer ▼. U. S., 19 Ot. Cl. 629; Heyward t. 
U. S., 37 Fe<J. 764; Hoyne v. U. S., 38 Fed. 542. 

Counsel for the United States contenda that the claim in this item was disal- 
lowed by tlie treasury department, for the reason that the writ was served upon 
the jailer, and not upon the défendants. This item is composed of charges for 
service of warrants of oommitment upon défendants where there was more than 
one défendant. The fee allowed by law for executing a warrant of commitment 
where two or more persons are committed under the same warrant is $2. 

(4) Travel,— deputy marshal in 1887 to serve at Richmond, Franklin Co., 190 
miles, at 6 cents, making a total of $11.40; of this amount $5.04 allowed, being 
for 84 miles' travel from Harrisburg, where writ was issued,— $6.36. 

Having no deputy at Harrisburg at the time the warrant was issued the com- 
missioner forwarded warrant to Marshal Dill at Philadelphia. The distance trav- 
eled was necessary to serve writ; the route taken was the most direct. The évi- 
dent intention of congress was to give the otficer 6 cents a mile for every mile 
actually and necessarily traveled by the most direct practical route in going to 
serve the writ. In TJ. S. v. Kerns, supra, this court entertained a question re- 
garding the services of venirea kindred to the above (in principle), and awarded 
full daim of mileage. 

C!ounsel for the United States states that the original claim was for $11.40. Of 
this amount the treasury department allowed the sum of $5.04, being the mileage 
from HaiTisburg, where the warrant was issued, to Richmond, where it was served, 
and disallowed the mileage from Philadelphia to Harrisburg for the reason that 
section 829, Rev. St., only allows a marshal mileage from the place where the war- 
i-ant is served to the place where it was returned. 

(5) Total amount of mileage eamed and not received for travel in going only to 
serve jury summons during 1887-1888, $24.82. 

Section 829, par. 25, before quoted, provides: "For travel in going only to serve 
any process, warrant attachment or other writ, • • * six cents a mile. * * * 
But where more than two writs of any kind required to be served in l)ehalf of 
the same party on the same person might be served at the same time, the marshal 
shall be entitled to compensation on only two of such writs." The jury summons 
in question, were ail served upon différent persons, and there is nothing in this 
paragraph restraining or controUing the joumeys of the marshal or deputies în 
l>erforming his duty. The mileage was clearly and legally earned. 

Saunders v. U. S., 73 Fed. 783, and Harmon v. U. S., 43 Fed. 560, décide that 
a marshal may charge for travel upon two or more writs agaïnst différent persons 
served at the same time and place. This court allowed this claim in U. S. t. 
Kerns, supra. ; 

Ciounsel for the United States contends that this is double mileage; that the 
marshal is only allowed for travel in service of one writ, although there may be a 
number in his hands and served by him at the same time and place. 

(6) Andrew H. Dill claims for attendance as marshal upon the U. S. circuit 
court for the Eastern Dist. of Penna. on the 16th day of October, 1887, earned 
but not received, $5. 

This was Sunday and is a claim for actual attendance on court in charge of a 
jury that was deliberating on a verdict. 

Counsel for the United States contends that October 16, 1887, was Sunday; 
that from the records it appears that the case of Green v. Pennsylvania R. Oo., 
No. 2, April Sess. 1887, was given to the juiy on the preceding Saturday, and that 
on the day in question (October 16th) the jury were still deliberating, and their 
verdict was received on the following day— October 17th. 

(7) Total amount actually paid to guards in charge of U. S. prisoners while in 
attendance on court during 1887 and 1888, and not received from the United 
States, $92. 

Section 830, Rev. St., provides that tlie marshal shall be paid among other items 
"his expenses necessarily incurred for fuel, lights and other contingeneies that may 
accrue in holding courts withjn this district." During the years 1S87 and 1888 
there was no cage for the keeping of prisoners during the period of attendance 
upon court awaiting trial. It was absohitely necessary that the prisoners ordered 
up from the county prison should be guarded. This item represents money 
actually paid by the marshal, and the cause for the expenditure is certainly a con- 
tingency within the meaning of the section above quoted. 
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Oounsel for the United States contends that no such charge for payment to 
guards 18 provided by the fee bill. 

(8) Amount earned and not received for serving warrants to apprehend ta 1888 

and 1889, $6. 

This item represents two cases. In U. S. v. Mull, $2. This was disallowed 
upon the claim that there were two warrants and défendant was in custody by 
virtue of the first already executed. There were two warrants issued by the com- 
missioner, and the marshal took the défendant in custody on both of them and so 
returned the warrants. The défendant might hâve been discharged on one of the 
warrants and held on the other; therefore the marshal was entitled as much to 
the service of one as the other. 

In the other case, U. S. v. Brennan ($4), service was made on three persons. 
Service on one was allowed; service on the other two disallowed. The right of 
the marshal to receive for each and every person served bas already been dis- 
oussed. Eev. St § 829, par. 25. 

Counsel for the United States states that this item was disallowed by the 
treasury department for the reason that there were three cases in which the mar- 
shal served two warrants at the same time on the same défendants. The de- 
partment allowed for service of one warrant only in each case, and refused to 
allow for the other, contending that one warrant was sufficient to apprehend the 
défendants. , 

(9) Total amount of actualexpenses incurred in endeavoring to arrest, and not 
received during the year 1889, $3.30. 

The actual expense was $5.30; ail over and above $2 disallowed. This représenta 
money actually paid ont by the marshal in necessary expenses, and this court sus- 
tained such a claim in the case of U. S. v. Kems. 

Counsel for the United States states that this is a charge for actual expenses 
incurred in endeavoring to make arrest for which the fee bill provides but the sum 
of $2. The department allowed the $2, but disallowed the $3.30 as being an excess 
charge. See "Fee Bill," Rev. St. § 829. 

(10) Total amount earned and not received for serving warrants, etc., on indigent 
convicts, in accordanee with section 1042, $34.70. 

AUowance suspended until it is shown that there was a contest and what pro- 
ceedings were had to constitute a contest. This character of claim is allowed by 
the court in the case of Saunders v. U. S. 

Counsel for the United States states that this item was disallowed by the treas- 
ury department which contended that there was no necessity for bringing the con- 
viât bpfore the commissioner on a warrant as the commissioner could give the 
indigei.t convicts hearings while confined in jail. It is however admitted that sim- 
ilar charges were subsequently allowed by the departhaent and are still allowed. 

(11) Charge for making 132 returns (at 40 cents) of nihil habet as to def>mdants 
in writs of scire facias to revive judgment and continue lien in 1889 and 1890, 
$52.80. 

Disallowed, — explanation desired as to the amount for each return 40 cents, 
and as to the meaning of retum nihil habet. The govemment is placed In the same 
position by two returns of nihil habet as if the writ had been actually served. 
It is the practice of the sheriffs of the counties of the state to charge the same fées 
for two returns of nihil habet to a sci. fa. as for one service. This charge of 40 
cents was made in conformity to the law of the state. In U. S. v. Kems, supra, 
the court allowed fées claimed by défendant for services in endeavoring to arrest 
when no service was made. 

Counsel for the United States claims this item was disallowed as nnanthorized by 
the treasury department; and that technically such returns are of course no service 
upon the défendants. Nevertheless he admits that as upon two returns of nihil 
habet on the same défendant, the United States was placed in the same position 
as to such services as if actual services had been made, and for which the marshal 
wonld hâve been entitled to a fee of $2 for each service. 

(12) Total amount earned and not received for the service of subpœnas in 1888, 
$4. 

Thèse charges suspended to know if prosecution was upon indictment. Cer- 
tificate of district attorney was attached to the marshal's explanation, and thete 
is no reason why this item should hâve been disallowed. 

Counsel for the United States states that the treasury department disallowed 
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the same for the reason that the witnesses had already been subpœnaed in another 
case for attendance upon court for the same days, and therefore there was no 
need of service ot subpœua the second time. 

H, Merriam Allen, for plaintiflf. 

Michael F. McCullen, Asst. U. S. Atty., for the United States. 

BUïLEE, District Judge. The facts involved are agreed upon 
by the parties as appears by their statement flled. I will not dis- 
cuss the questions presented by thèse facts, at length. 

As respects the item of $328 specifled in the pétition, "amount 
earned and not received for attending by deputy at examination be- 
fore a commissioner during the years 1887 and 1888," I see no room 
for controversy. The question raised respecting this item, has 
been repeatedly passed upon by the courts and decided in favor 
of the plaintiff. Such claims, arising under similar circumstances, 
were uniformly paid by the treasury, without objection, until in 
1887, when some especially astute clerk appears to hâve suggested 
a doubt on the subject, in conséquence of which, this plaintiff's 
claims, as well as others, were rejected. After the expiration of 
a couple of years the treasury department appears to hâve changed 
its mind, and has from that time forward paid such claims. This 
claim, however, having been rejected, the department does not now 
feel itself warranted in paying it without suit. This item is al- 
lowed. 

As respects the item of $141.18, "amount earned and not received 
for travel in going only to serve warrants of removal and warrants 
of commitment during the years 1887, 1888, 1889 and 1890," much 
the same may be said. Such services were uniformly paid with- 
out objection, up to the date before stated, and this item in this 
claim was passed upon by the district attorney and approved by 
him for the United States, and allowed by the court accordingly, 
in the marshal's several accounts, as they were presented to the 
court for approval. The validity of this item of claim is covered 
fully by Harmon v. U. S., 43 Fed. 560. 

As respects the item of |60, for "serving warrants of commit- 
ment in 1887, 1888 and 1889," I feel no hésitation in allowing it. 
Such services were always allowed prior to the date referred to, 
and such allowance seems to be fully warranted by the language 
of the statute and the discussions of the courts, notably Saunders 
V. U. S., 73 Fed. 782. 

As respects the item of $6.36, "traveling expenses or fées for 
serving warrants," the charge seems to be proper and should be 
allowed. The travel hère was actually necessary and the claim is 
clearly within the spirit, if not within the strict letter, of the stat- 
ute. 

As respects the item $24.82, "for mileage in serving jury sum- 
mons in 1887 and 1888," nothing need be added to what has al- 
ready been said in speaking of other items of the plaintiff's claim. 
See, also, Saunders v. U. S., 73 Fed. 782. 

As respects the item of $5, "for marshal's attendance upon U. 
S. district court on IGth day of October, 1887," there is no valid 
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objection to its allowance. The services were rendered, and the 
charge is in strict pursuance of the statute. It appears to hâve 
been stricken ont of the account by the department because the 
IGth was a Sunday. This fact is immaterial. The attendance was 
necessary, and the marshal was required to perform the service. 

As respects the item of $92, "amounts actually paid guards of 
the United States prisoners while attending court," it is admitted 
for the United States that this money was paid for guards at a 
time when no provision existed for conflning prisoners in the court 
apartments or anywhere nearer than the Philadelphia prison, which 
is two miles distant, and that the guards were, therefore, neces- 
sary. I think a libéral and just construction of section 830 of 
Eevised Statutes covers this item and that justice requires such a 
construction to be made. 

As respects the item of $6, for "amount earned and not received 
for serving warrants to apprehend," the objection is founded on 
the fact that two warrants were served on each of the individuals 
arrested. The amount claimed for the service of each warrant 
conforms to the terms of the statute, and as the statute provides 
this compensation for the service of warrants, without référence 
to the number which may be issued against the same individual, 
I do not see any force in the objection. If several such are issued 
the marshal must serve them separately, and when he dœs so he 
is entitled to the compensation provided for each service. This 
question appears also to hâve been passed upon in Harmon v. U, 
S., 43 Fed. 560. 

As respects the item of Ç3.30, "amount of actual expenses in- 
curred in endeavors to arrest," I think the department is right in 
disallowing it. The charge was in excess of the sum named in 
the statute for such expenses and the plaintiff was consequently 
allowed |2 as the statute provides. He might possibly hâve sus- 
tained a charge for services and travel in endeavorlng to make the 
arrest, then contemplated, but he has not presented such a charge. 

As respects item $34.70, "amount earned for serving warrants, 
etc., on indigent convicts," the same is allowed as just and prop- 
er and is sustained by Saunders v. U. S., supra. 

As respects item $52.80, charged for "making 132 returns (at 
40 cents) of nlhil habet," I do not find, in the statute, any language 
which is directly applicable to this subject If the process had 
been served the marshal would hâve been entitled, under the stat- 
ute, to a charge of $2. No provision is made for an unsuccessful 
effort to serve and a retum of nihil habet. The practice of treat- 
ing two returns of nihil habet as equal to a service is peculiar 
to this state, and the national fee bill does not, therefore, eontem- 
plate such cases; but inasmuch as the ineffectuai efforts to serve 
and the conséquent returns are treated as equal to a service, and 
as the marshal must make thèse efforts and returns without com- 
pensation unless he is paid as for a service, it seems allowable and 
just, so to pay him, and I think therefore, the marshal might hâve 
charged $2 as for a service and return instead of 80 cents, as he 
has done. Since the rejection of this item, the department, on ex- 
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planation of the practice in this state and the effect ol two such 
returns hère, allowed $2 for this servie^ and the returns and hâve 
continued to do so ever since. The item is, therefore, allowed as 
charged. 

And now, to wit, February 12, A. D. 1897, a judgment is award- 
ed plaintifE in above case for $754.86, the aggregate of items of claim 
allowed as above, together with costs. 



HAHN T. ERHAKDT, Collector. 
(CSrctift Oonrt of Appeals, Second Circuit. Februarjr 1, 1897.) 

OUSTOMS DUTIBS — CLASSIFICATION — PrOTEST — SlMILITUDB ClADSE— PbECIOUS StONES. 

When an Importer intends to rely upon the similitude clause of the tarill 
act for the purpose of identifying his merchandise with some enumerated ar- 
ticle of the tariff schedules, and means to place his objection to the action of 
the collector on the ground that the collector bas not given due effect to that 
proyision, he should state the fact in his protest; and, if be fails to do so, his 
objection is not stated distinctiy and specifically, within the meaning of the 
•tatute. Accordingly, AeW, that a protest, claiming that the articles in ques- 
tion were dutiable under the provision of the tariff act imposing a duty on 
precious stones, was insufficient to raise the question whether such articles 
should hâve been classified as precious stones by force of the similitude pro- 
vision of the act. 

AppeaJ from the Circuit Court of the United States for the South- 
ern District of New York. 

Comstock & Brown (Everit Brown, of counsel), for plaintifl in 
error. 

Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst. U. S. Atty., for défendant in error. 

Before WALLACE and SHIPMAN, Qrcuit Judges. 

WALLACE, Circuit Judge. This is an action to recover duties 
alleged to hâve been illegally exacted by the défendant, as collector 
of the port of New York, upon certain importations made by the 
plaintifl in the year 1889, consisting of cane heads, paper cutters, 
glove-hook handles, paper weights, etc., composed, some of rock 
crystal, some of agate, and others of onyx. The articles were classi- 
fied by the collector and subjected to duty under that provision of 
the tariff act of March 3, 1883, prescribing that there should be 
levied, oollected, and paid on the importation of "ail articles manu- 
factured, in whole or in part, not herein enumerated or provided 
for, a duty of 20 per centum ad valorem." The ground of objection 
specifled in the protest of the plaintiff was that the articles were 
dutiable under that provision of the act subjecting to a duty of 10 
per cent, ad valorem "precious stones of ail kinds." Upon the trial 
the plaintiff offered évidence for the purpose of showing "that the 
articles in suit were substantiaJly similar in their material, in their 
quality, in their texture, and in the uses to which they may be ap- 
plied, or in some one or more of thèse particulars, to the gênerai 
elass of articles known in trade and commerce at and prior to March 
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3, 1883, as "precious stones." The court excluded the évidence upon 
the objection that tke protest was insufScient to authorize a re- 
covery under the similitude provision of th.e tariff act. The ruling 
was duly excepted to, and its correetness is ehallenged by the as- 
signments of error. 

The case présents the single question whether, under such a pro- 
test, the importer oould be permitted to claim that the duties were 
erroneously exacted because his importations should hâve been 
classified as precious stones by force of the similitude provision of 
the tariff act. 

The statute which precludes an importer from recovering duties 
which hâve been erroneooisly exacted, unless he bas made a protest 
in writing, "setting forth distinctly and speciiically the grounds of 
objection," has always been construed as requiring the objection to 
be so distinct and spécifie as to advise the collector exactiy what 
the error complained of is. "Technical précision is not required, 
but the objections must be so distinct and spécifie as, when fairly 
construed, to show that the objection taken at the trial was at the 
time in the mind of the importer, and that it was sufficient to notifj 
the collector of its true nature and character, to the end that he 
might ascertain the précise faets, and hâve an opportunity to correct 
the mistake and cure the defect, if it was one which could be obvi- 
ated." Davies v. Arthur, 96 U. S. 148. 

The similitude provision is intended to prescribe the duty to which 
articles are to be subjecled that hâve been omitted in the enumera- 
tion of dutiable articles in the schedules of the tariff laws. It has 
no application when the imported article can be identifled with any 
of those described in any of the schedules. If the importer asserts 
in his protest that his merchandise belongs to the category of 
enumerated articles, he asserts by implication that its dutiable char- 
acter is not to be ascertained by référence to the similitude provision. 

The similitude provision créâtes a test or criterion for ascertain- 
ing whether, although the article is not enumerated, it is neverthe- 
less better capable of indentification by reason of similarity in one 
or more specified particulars with some one rather than with any 
other enumerated article, and subjects it to the same rate of duty 
imposed upon the enumerated article which it most resembles. In 
one sensé, it is a rule of construction for the guidance of customs 
ofBcers; but its application always involves an inquiry of fact, — the 
détermination of the question, depending more or less upon expert 
knowledge, whether, in material, in quality, in texture, or in the use 
to which it is to be applied, the article more nearly resembles one 
enumerated article than another. 

The protest in the présent case would naturally lead the collector 
to inquire whether the importations were "precious stones," in the 
commercial acceptation of that tenu; and certainly it would not 
give him notice that the importer intended to claim that, although 
they were not precious stones, yet, because they were of the same 
material, or because they were capable of the same use, they more 
nearly assimilated to precious stones than to any other enumerated 
article. 
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: We eonclude that in ail cases in which the importer intends to 
rely upon the similitude clause for the purpose of identifjing his 
merchandise with sionie enumerated article of the tariff schedules, 
and means to place his objection to the action of the collector upon 
the ground that the collector has not given due eflect to that pro- 
vision, he should state the fact ia his protest, and, if he fails to do 
so, his objection is not stated distinctly and speciflcally, within the 
meaning of the statute. It follows that the ruling in the court be- 
low was correct, and that the judgment should be aflQrmed. 



DIAMOND MATCH CO. v. HANOVEE MATCH CO. et al. 

(Circuit Court, E. D. Pennsylvania, January 15, 1897.) 

No. 33. 

U Patents— Combisationb—Match-Making MAcnruB. 

The Sisum patent, No. 281,408, for a "machine for bundling match sticks," 
shows a patentable combination as to claim 1; and, as to elaim 10, is to be 
as broadly construed as Its terms will fairly admit, and infringement is to be 
tested by a libéral application of the crlterion of substantial equivalency. 
Thèse claims, aecordingly, hdd valid and infringed. 
3. Same. 

The Donnelly patent, No. 292,474, for a "match-making machine," held to 
show patentable novelty and invention as to claim 2, and also hdd infringed. 

This was a suit in equity by the Diamond Match Company against 
the Hanover Match Company and others for alleged infringement of 
two patents relating to machines for bundling match splints. 

Lysander Hill, Prindle & Russell, and B. H. Lowry, for complain- 
ant. 
Geo. Harding and Geo. J. Harding, for respondents. 

DALLAS, Circuit Judge. This is a suit upon two patents, both 
of which relate to machines for bundling match splints preparatory 
to dipping them into an ignitable compound. 

1. Patent No. 281,408, dated July 17, 1883, was issued to William 
H. H. Sissum for "machine for bundling match sticks." The flrst and 
tenth claims are invoïved. The flrst is as follows: 

(1) The c-ombination, with a hopper having its front or back, or both, provided 
with a pivoted lower section or sections, and a roller arranged therein for carrying 
the match sticks f rom the hopper, of means for imparting a positive and constant 
vibrating or swinging motion to said section or sections in a direction transverse 
to the length of said roller, substantially as specified. 

It is contended that this claim is void, but the argument in sup- 
port of that contention, though presented with much ability, has 
failed to persuade me that the presumption in favor of the validity of 
the daim has been rebutted. It is insisted that each of the éléments 
were old; but, if this were conceded, yet, as for a combination, this 
claim would still be good. I cannot agrée that coaction of the sev- 
eral parts is not shown, or that their co-operation to produce a unitary 
resuit was not contemplated. The ultimate end in view was the 
proper delivery of the splints to a device employed at a succeeding 
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stage of the gênerai process. To facilitate this, their right delivery 
to, and réception by, the relier forming the bottom of the hopper was 
of importance, and to this immédiate purpose the hopper and the 
relier were both made to lend their aid. It is said in the respondents' 
brief that the fonction of the pivoted section of the hopper is to 
deliver the match sticks to the relier, and that that of the roUer is 
to deliver them from the hopper; but the fact is that their proper 
delivery is net a distinctively tvs'ofold opération, but is really se- 
cured, as a whele, by the com'bined action of both instrumentalities, 
which, by reason of their conjoint opération, both contribute to the 
achievement of the desired object. This is clearly shown and ex- 
plained by the complainant's expert, from whose testimony I adopt 
the following: "The combination expressed in claim 1 of the Sisum 
patent, being for éléments combined and cooperating with each 
other 'substantially as specified' in the spécification and drawings, 
includes net only 'hopper, having its front or back or both provided 
with a pivoted lewer section or sections,' and 'means for imparting 
a positive and constant vibrating or sveinging motion to said sec- 
tions' of the hopper, but it also includes, as 'a roUer arranged' with 
respect to the hopper 'for carrying the match sticks from the hop- 
per,' such a roller as is shown in the patent, to wit, one which is pro- 
vided with notches or grooves across its periphery at intervais, and 
each adapted to receive and carry a single match stick therein. The 
arrangement referred to in the daim is also substantially the ar- 
rangement shown in the drawings in which the periphery of the 
notched roller forms a part of the bottom of the hopper, and in which 
arrangement the match sticks contained in the hopper tend by their 
gravity to enter the notches in said roller. The arrangement of the 
roller with respect to the hopper, referred to in the claim, further 
includes — First, the close proximation of the hopper to the roller 
face, whereby the match sticks hâve no escape from the hopper ex- 
cept by way of the notches; and, second, the parallelism of the 
notches in the periphery of the roller with the vibratory lower sec- 
tion or sections of the hopper. In this particular relation of the roller 
notches with the vibratory side or sides of the hopper there is a 
spécial coaction or coopération of such vibratory side or sidea of 
the hopper with the walls of the notches in the roller, the walls of 
said notches acting as shoulders in opposition to the approaching 
side of the hopper, in that one of its movements, so that, by the 
resisting action of the notched shoulders and the pushing action of 
the hopper side or sides parallel with said notches, the match sticks 
thus acted upon from both sides are more effectively distributed in 
the notches ready to be carried out of the hopper for spaced distribu- 
tion in the bundle or coil which it is the ultimate purpose of the 
machine to produce. This combination is nowhere to be found in 
the prior art of match bundling, or in any analogous art, or in any 
of the machines belonging to more or less remote arts, and repre- 
sented in défendants' patent and publication exhibits in this case." 
The claim is, in terms and in fact, for a combination. The pivoted 
and vibrating section of the hopper is net, in itself, the entire provi- 
sion for the proper delivery of the match sticks. That élément of 
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the combination is, it is true, first described in the spécification, and 
it is there said that the swinging section "facilitâtes the proper de- 
livery"; but delivery and réception constitute a single continuons 
act, and in its réception of the splints the notched roller, "arrangea 
therein" as shown in the speciiication and drawings, also plays a 
part in accomplishing the purposed end; and its function is not, in 
this regard, a distinct one, but is performed conjointly with that of 
the peculiar hopper, and it is by their combination — not solely by 
either — that the single object of the composite organism is effected. 
The tenth claim of the Sisum patent is as follows: 

(10) In a machine for bunching match sticks, the combination, with a hopper 
in which the match sticks are placed, of a roller having a notched periphery ro- 
tating in the hopper, and fingers normally extending into circumferential grooves 
in the roller, and adapted to be raised to preclude the entrance of match sticks 
into the notches of the roller, substautially as specified. 

The défense as to this claim is noninfringement; and, as bearing 
Aipon that issue, two questions are primarily presented, namely, as to 
the true date of actual invention, and as to the scope which should be 
accorded to the claim, in view of the state of the art at that date. 
The uncontradicted évidence respecting the first of thèse questions 
is conclusive. I find that the invention of Sisum was made not later 
than in the year 1875. Three patents of still earlier date are relied 
upon, not as antieipatory, but as requiring the limitation of this claim 
to the spécifie mechanism described. It is not necessary to discuss 
thèse patents in détail. They ail relate to différent arts, none of 
which is, in any reasonable sensé, analogous to that of the manu- 
facture of matches. One is for a brush-making machine, another is 
for an improvement in cotton gins, and the other relates to grain 
bundiing. They disclose nothing which could hâve been successfully 
applied to the coiling of match splints, or which it is at ail probable 
would ever hâve suggested to any one a device designed "to preclude 
the entrance of match sticks into the notches of the roller." Taylor 
V, Spindle Co., 22 0. C. A. 203, 75 Ped. 301 et seq. Therefore this 
claim is to be as broadly construed as its terms will fairly admit of, 
and infringement is to be tested, not solely with référence to absolute 
identity of parts, but by a libéral application of the criterion of sub- 
stantial equivalency of the combinations. This view of the matter is 
décisive; for, notwithstanding the structural différences between the 
arrangement of the complainant and that of the défendants, they are, 
so far as is material, the same. The variations may be sufiiciently 
stated in few words. The notched roller of the patent in suit is 
changed by the défendants into what, in the Moul patent, — which, 
admittedly, represents the défendants' machine,— ris several times 
designated as a "two-part feed roller," which is also notched; and, for 
the Sisum "fingers normally extending into circumferential grooves 
in the roller," there is substituted what is called "a plate," which is 
placed in the space between the two parts of the roller, and adapted, 
like the Sisum "Angers," to be operated to prevent, as and when re- 
quired, the sticks from entering the notches of the roller. That the 
two contrivances accomplisli precisely the same bénéficiai resuit is 
unquestionable, and that they do so in substautially the same way 
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is almost equally obvious. It is insisted that the respondents' mode 
of construction is better and less expensive than that of the complain- 
ant, and tLis may be true, but it is still none the less true that the 
two machines themselves are, in principle, identical. In the open 
space between the "two parts" of the défendants' roller we hâve but 
the "grooves" of Sisum, reduced in number and enlarged in dimen- 
sions; and in the "plate" of the défendants we hâve the two "Angers" 
of Sisum, 80 webbed or consolidated as to comprise them both in an 
apparently single and broader one. To hold that infringement may 
be avoided by such déviations ais thèse would be to measure the plain- 
tiff's right by a rule more restrictive than any which, in my opinion, 
is appropriate to this case. 

The défense of abandonment cannot be sustained. It was not 
pleaded, and it has not been proved. It is rested solely on the testi- 
mony of Sisum himself; but he has positively denied that actual 
abandonment was ever intended, and his explanation of the delay 
which occurred in making his application is neither incredible nor 
inconsistent with the continuing purpose, which, under oath, he as- 
serts he always entertained of securing a patent. There is no évi- 
dence whatever upon which a finding of constructive abandonment 
could be based. 

2. Patent No. 292,474, dated January 29, 1884, was issued to 
Charles J. Donnelly and John M. Donnelly for "match-making ma- 
chine." The only claim of this patent upon which a decree is asked 
is as follows: 

(2) In a match-making machine, the combination of a hopper for the splinta, 
a pocketed drum adapted to revolve partiaJly withîn the said hopper and to re- 
move the splints separately or one by one from the saine, and tapes to remove 
the splints from the said pocketed drum, and at the same time clamp them so 
that they may be wound into a coil, substantially as specified. 

The gist of this claim lies in the combination of the tapes directly 
with "the pocketed drum adapted to revolve partially within the said 
hopper," and the omission from the mechanism of the second or sup- 
plementary notched drum and of the transferring devices connected 
therewith, which had previously been deemed essential. The posi- 
tion taken by the respondents is that this arrangement lacked inven- 
tion and novelty, in view of machines shown and described in certain 
prior patents; and the complainant's expert, when flrst examined, un- 
doubtedly supported this view, but subsequently, upon more thorough 
investigation and considération, he reached a différent conclusion, 
and testified that, in his more deliberate and better founded opinion, 
the combination claimed exhibits both novelty and invention. This 
departure in his testimony has been, not unwarrantably, animadvert- 
ed upon by counsel for the défendants; but I would not be justifled 
in discrediting the witness merely because of his admission that he 
had, in the first instance, fallen into error, and, as I entirely concur 
in the opinion which he finally expressed, that opinion must, of 
course, prevail. The simplification of the mechanism, and the réduc- 
tion in the number of its parts, provided for by the invention of the 
claim in suit, constituted an improvement in match-making ma- 
ehinery of much utility, and none of the patents set up give the slight- 
78 F.-40 
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est intimation that any one had ever before devised any means by 
which this désirable change could be successfully made. Tlie only 
one that shows anything of the sort is a certain French patent, which, 
though issued as long ago as the year 1857, has itself never been re- 
duced to an operative machine, nor led to the production of any de- 
vice which is operative. Indeed, this patent présents a quite persua- 
sive argument in support of the Donnelly patent; for it is pregnant 
of the fact that although, in 1857, the want now met by the Donnelly 
invention had been plainly perceived, it was so difflcult to meet it 
that the effort then made to do so turned out to be abortive, and, un- 
til the Donnellys took the fleld, was not renewed. Upon the first and 
tenth claims of the Sisum patent, and the second claim of the Donnelly 
patent, decree for complainant. 



DUFF MANUF'G CO. v. FOBGIB. 

(Circuit Court, W. D. Pennsylvania. February 1, 1897.) 

Patents — Interprétation of Ci.aims— Inpringement— Jacking Apparatus. 
^ The Barrett patent, No. 455,993, for improvements in "lifting jacks," whicli 
are also adapted to produee horizontal motion, the said improvement being 
based on the principle of a yielding, as distinguished from a rigid, tripping 
plate, construed, and held infringed as to claims 1 and 6, by a jacking appa- 
ratus designed to produce horizontal circular motion for the purpose of un- 
screwing oil-well tools, which apparatus, though difEerent in form, in its 
principle, design, and functional purposes embodies the substance of the 
invention. 

This was a suit in equity by the Duff Manufacturing Company 
against William Forgie for alleged infringement of a patent. The 
cause was heard on complainant's motion for a preliminary injunc- 
tion. 

Kay & Totten, for complainant. 
W. L. Pierce, for défendant. 

BUFFINGTON, District Judge. This motion for a preliminary 
injunction is based on two patents, viz. No. 455,993, issued July 
14, 1891, and No. 527,102, issued October 9, 1894, to Josiah Bar- 
rett, assigner to the complainant company. As respondent's an- 
swer consents to a decree as to the latter, we confine our atten- 
tion to the former, patent. It was before this court in Manufactur- 
ing Co. V. Forgie, 57 Fed. 748, where Mr. Forgie attacked its validity 
on the ground of prier invention by himself. On the prima faciès 
of the patent, priority was adjudged to Barrett, and subsequently 
thereto an interférence proceeding, which was then pending be 
tween them, was decided by the patent office in his favor also. In 
that case it was sought to restrict the claims to a lifting jack. It 
was, however, held that, though the drawings illustrated "lifting 
jacks" only, the explanation of that term in the spécifications, viz. 
"by such terms it is, of course, to be understood that the inven- 
tion includes any device embodying its principle, whether the pow- 
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er is exerted in a vertical, horizontal, or other line," brought the 
case within the spirit of the décision in Electric Co. v. La Rue, 139 
U. S. 601, 11 Sup. et. 670, and that the use of the device shown in 
the patent on the stationary, curved, horizontal, toothed track oî 
an oil-well jack constituted infringement, and an injunction was 
granted. Shortly thereafter, about December, 1893, respondent 
made application to court stating he intended manufacturing and 
selling a new form of oil-well jack which he proposed to exhibit 
to the court, and prayed its opinion whether it infringed the pat- 
ent. In accordance with its practice in that regard (Edison Elec- 
tric Light Co. T. Westinghouse Electric & Manuf'g Co., 54 Fed. 504), 
the court declined to express any opinion, and the application was 
not pressed. During the three years ensuing Mr. Forgie made no 
jacks of the proposed type. He has lately done so, and begun their 
sale; whereupon this bill was filed, and a preliminary injunction 
prayed for. The validity of the patent having been already sus- 
tained, the only question now before us is infringement. Norton 
V. Can Oo., 57 Fed. 929; Spindle Co. v. Turner, 55 Fed. 979. 

In view of the fact that the entire art of applying a jacking mech- 
anism to oil-well drilling has been developed by Barrett and For- 
gie, that such art is conâned to comparatively narrow limits, and 
that the whole of it is now before us as fully as it would be on 
flnal hearing, we hâve felt constrained to dispose of this question 
of infringement at the présent time, instead of following our in- 
clination to postpone such action' until flnal hearing. The very 
fact that respondent has allowed the device now before us to lie 
dormant and unused for the three years just passed shows that an 
injunction can do him no irréparable injury, while to remand the 
complainant, under the facts hereafter noted, to the delay of a flnal 
decree, is to put his trade in such shape that the wrong done him 
in the meanwhile could not be righted even by a flnal decree in his 
favor. While, at first view, the case seems involved, the mech- 
anism complicated, and the two types of jacks quite différent in 
form, yet a doser study shows that, stripped of irrelevant matter, 
the question at issue is a narrow one, the mechanism, when under- 
stood, comparatively simple, the différence between the jacks one 
of form and not of substance, and the conséquent right to a pre- 
liminary injunction clear. Such being our conclusion, we deem it 
proper to set forth at some length the reasons thereto moving the 
court. 

The case in hand concerna the application of jacking mechan- 
isms to the drilling of oil and gas wells. A brief account of that 
art, and the use of such mechanisms therein, will be found in 
Forgie v. Supply Co., 57 Fed. 742, and Manufacturing Co. v. Forgie, 
Id. 748. From thèse cases it will be seen that the first mechanism 
employed was based on the lifting-jack device shown in Barrett's 
patent of February 17, 1885, No. 312,316. Briefly stated, this jack 
consisted of a rigid tripping plate provided with lugs. It was 
adapted to be so changea in position that its lugs were thrown into 
engagement with two levers. Thèse latter were pivoted on the 
side of, and connected by intermediate springs with, two pawls, 
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which were themselves pivoted on différent sides of the pivotai 
point of a haiid lever. The unpivoted ends of the pawls were adapt- 
ed to alternately engage notches in a lifting bar. When the levers, 
actuated by the motion of the hand lever, engaged the lugs on the 
rigid tripping plate, they yielded, and stored spring power so as 
to throw the pawls alternately out of engagement with the toothed 
lifting bar. The only uses originally contemplated for the device 
were lifting and lowering. It was designed and constructed with 
a view to vertical use alone. Although its gênerai features were 
afterwards employed in its adaptation in a horizontal plane to use 
in oil-well jacks, yet, as we hâve said, the device was not struc- 
turally designed (and, as subséquent events showed, not mechan- 
ically fitted) to meet the full requirements of a use differing from 
the original conception. The différence between its employment 
in vertical and horizontal planes was stated by Judge Grreene, 
speaking for the circuit court of appeals in Manufacturing Oo. v. 
Forgie, 8 C. 0. A. 264, 59 Fed. 775, where he said: "The aim of 
the one was readily to communicate force; the design of the other 
was positively to resist force." It is true the application of the 
gênerai principle of the Barrett lifting jack to oil-well jacks was 
a decided advance in the art, but use soon disclosed weak points 
and structural defects. The pressure necessary to lock and unlock 
joints in a string of tools was enormous, and the strain upon the 
individual parts of a jack excessive and extrême. Incessant pound- 
ing of a heavy string of such tools upon solid rock had a tendency 
to spring or unloosen the joints not drawn to the highest tension. 
Some conception of the extent of the desired tension may be had 
from the fact that the weight of the two wrenches used to screw 
and unscrew the tools was such as to require two men to handle 
each. The strain of the entire opération largely centered upon 
the comparatively small jack. Employment in this new sphère 
soon showed the need of heavier and stronger parts and better me- 
chanical construction. The jacks, moreover, were subjected to 
rough usage at the hands of the drillers, and, as they were used 
at points remote from machine shops and facilities for repairs, 
breaks involved considérable delay. 

While the releasing apparatus of this lifting jack was ingénions 
and meritorious, yet it was constructed in a manner which, me- 
chanically, was at the expense of that strength, simplicity, and 
compactness désirable in oil-well jacks. In the flrst place, the 
levers were pivoted to the pawls, and, to allow space for the in- 
termediate spring, such pivoting was at a considérable distance, 
and the pivoting had also to be done so as to allow the levers a 
free, loose motion. The space required in the side by side posi- 
tion of pawl, spring, and yielding lever necessitated a smaller size 
of pawl than was désirable. The entire shifting or tripping mech- 
anism (except the rigid plate) was connected to and moved with 
the pawl in each motion. This was objectionable, for, as is well 
said by respondent's expert, "the pawl being a part which is sub- 
jected to very severe duty, it is désirable to hâve as few parts con- 
nected with it as possible." The efforts of both Forgie and Bar- 
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rett in this line of improvement unité to show that the application 
of the jacking mechanism to the new sphère demanded other forma 
of construction. A decided advance in this line was made by Bar- 
rett in the patent in suit. While it 'î'ustrates and describes the 
application of this invention to lifting jacks only, yet, as we hâve 
noted above, his spécification contemplated its use on a horizontal 
plane, and it was held in the prior case that the patent covered its 
employment in an oil-well jack. Under the supposed protection 
of the patent, Barrett, or his assignée, the complainant, has built 
such a jacking device, and it has gone into extensive and successful 
use. His afSdavit shows, and it is not disputed, that the respond- 
ent has eut the price at which this Barrett jack has been uniform- 
ly sold, and is now selling the infringing jack, which is of the same 
gênerai type, at a lower figure. It also avers that unless respond- 
ent is enjoined it will permanently affect the trade, and prevent 
a return to the customary price, even if the respondent were en- 
joined on final hearing; that such was the permanent effect pro- 
duced on the trade by respondent's former infringing jack, although 
it was on final hearing ultimately enjoined. 

The new device of Barrett is based on the principle of a yield- 
ing, as distinguish'ed from a rigid, tripping plate, adapted to en- 
gage with rigid fingers upon the pawls. One spécifie form of plate 
shown in détail in the drawings is pivoted at its lower end to the 
jack frame, and at the other is provided with lugs, adapted, when 
the plate is thrown into working position by an eccentric button, 
to engage with the rigid fingers on the pawls. This yielding and 
unpivoted end of the plate is in engagement with a strong spring 
seated on the jack frame. When forward or upward pressure is 
desired, the plate remains ont of engagement, and exerts no in- 
fluence. Starting with the lower pawl in engagement with the 
notch, and carrying the load, an inspection of the working jack 
shows the reversing opération is as follows: This pawl, being for- 
ward of and below the hand lever's pivot, sinks as that lever is 
raised, and its pivoted end also moves a trifle inwardly. By the 
same action the upper pawl, being on the other side of the lever 
pivot, is forced upward, and its unpivoted end moves inward. This 
gradually brings it into engagement with a notch on the now de 
scending bar, and by degrees it assumes the load. Meanwhile the 
downward and inward movement of the lower pawl alluded to has 
brought its rigid finger in positive engagement with a lug of the 
tripping plate, and, as the movement proceeds, the lug is forced 
against the spring until the upper pawl assumes the weight. Then 
the stored spring power forces the lower pawl from the notch 
engagement, and the whole weight la shouldered by the upper pawl. 
The down stroke of the hand lever releases the upper, and engages 
the lower, pawl in substantially the same way. 

It will thus be seen that by this timely-acting, self-adjusting 
mechanism, the tripping plate, which relieves the pawl of the bur- 
den of ail reversing appliances, yields and withdraws by the près- 
sure of the to-be-released pawl until the latter is in position to 
safely surrender, and its fellow to securely accept, the loadj where- 
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upon its stored spring power forces the former from engagement 
with the notch, and keeps it disengaged until the automatic re- 
lease of its companion pawl compels its own return. By tliis dé- 
viée a simple and stronger construction is possible, and the parts 
reduced in number. The pawls can be increased in size, are re- 
lieved from carrying the reversing mechanism, and both levers and 
«ne of the springs of the old mechanism are dispensed with. The 
yielding tripping plate, which is the foundation of Barrett's device, 
seems wholly new. Nothing in anticipation thereof was cited to 
the court or by way of référence in the patent office. In addition 
to the foregoing method of shifting the plate by means of an ec- 
centric, the use of a movable -weight is also shown, and, instead 
of a pivoted plate, the employment of a shifting tripping one, as 
embodied in Fig. 5 of Barrett's preceding patent, No. 312,316, is 
suggested. Upon this invention there were allowed, as pertinent 
to the présent case, two claims, which are alleged to be infringed, 
viz.: 

"(1) In a Jack, the combinaUon of a bar having teeth on one side thereof, a 
pivotai lever, two pawls pivoted to said lever and having fingers rigid therewith, 
and a yielding tripping plate having lugs thereon adapted to engage with said 
Angers, and through the same draw the pawls from engagement with the toothed 
bar, substantially as and for purposes set forth." 

"(6) In a jack, the combination of a bar, having teeth on one side thereof, a 
pivotai lever, a pawl pivoted to said lever and having a finger rigid therewith, 
and yielding tripping plate mounted on the frame and having a lug adapted 
to contact with said finger, and through the same draw the pawl from engage- 
ment with the toothed bar, substantially as and for the purposes set forth." 

In addition to the foregoing, it should be noted there were grant- 
ed in this patent, or in No. 455,994, which was a divisional appli- 
cation of the subject-matter, combination claims for the spécifie 
forms of yielding tripping plates shown in the drawings and spéc- 
ifications. The flrst claim has flve éléments, viz. a bar with teeth 
on one side, a pivotai lever, two pawls pivoted on this lever and 
provided with rigid fingers, and, lastly, a yielding tripping plate. 
This plate has the limitation of lugs thereon adapted to engage 
the pawl Angers, and through them draw the pawls from engage- 
ment with the toothed bar. Turning now to respondent's alleged 
infringing device, we find it embodied in an oil-well jack. It has 
a pivoted lever, and is mounted on a bar with teeth on one side. 
Two pawls with rigid Angers are pivoted on the lever. Thus far 
we hâve the identical éléments of Barrett's claim, and, as sug- 
gestive of the source from which the constructive ideas came, we 
find a reproduction in minor détails of Barrett's jack, viz. the simi- 
larity of measurement of pawls and handles, a departure from 
Forgie's prior form of handle and a reproduction of Barrett's, the 
peculiar horn or second handle on the lower side of the lever soeket, 
and the pawl-disengaging chain extending to the stirrup handle. 

His reversing apparatus consists of a sliding iron base plate, 
in which are seated two stifif brass springs with upwardly project- 
ing ends. When a reverse action is desired, the plate is shifted 
and held rigid by an eccentric button. This shifting places the 
ends of the springs in positive, tense connection with the rigid 
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Angers on the pawls. Starting with the upper pawl in engage- 
ment with the teeth notch, and counteracting the pressure ex- 
erted by the tool wreneh on the jack nose, we find that as the lever 
is rocked forward this upper pawl, being above the lever's pivot, 
is drawn forward, whereby an increasing spring pressure is en- 
countered. The resuit is the pawl seeks to disengage itself from 
the notch. At the same time the other pawl, being pivoted below 
the lever's pivot, has been forced backward by the forward rocking 
of the lever. This movement, and the conséquent diminished spring 
pressure, cause the pawl to drop Into the notch, and it assumes the 
pressure force as the other pawl is relëased. By the return rock 
of the lever the lower pawl is drawn forward, encounters increas- 
ing spring pressure, and is forced ont of engagement with the 
notch, while by a contrary process the other pawl assumes the 
burden. The jack is ingénions, différent in form from Barrett's, 
and we are free to say, at flrst view, seemingly différent in sub- 
stance. But détail examination and an analysis of its éléments 
satisfy us very clearly that its principle, design, and functional 
purposes are based wholly on the conception of the application to 
this art of the yielding tripping plate which Barrett suggested. To 
us it seems that a large part of the ingenuity shown in its structure 
is a studied purpose to eo clearly transpose and rearrange Barrett's 
éléments as to obscure the fact that it embodies the substance of 
his (Barrett's) invention. 

It is contended that it is a wholly différent type of structure, 
in that it has no yielding tripping plate, that its plate is rigid, and 
is not provided with lugs adapted to engage the rigid Angers on 
the pawls. If we concède Forgie's iron base plate Is his tripping 
plate, this contention is sound; but such is not the fact. In me- 
chanics, "tripping" consists in releasing or setting free some mech- 
anism, and a tripping plate is one performing that function. Neither 
in its normal nor shifted position has Forgie's base plate, as a 
plate, any such capacity. It does not trip, and is therefore not a 
tripping plate. It only becomes one when means are added by 
which disengaging or tripping is effected, and this is donc by 
bridging the space between it and the rigid Angers of the pawl 
to be tripped. For this purpose the stiff braBS wire ends extend 
from their seat in the base plate to the finger of the pawl. Thèse 
answer the functional purpose of lugs, in that they are means of 
connection or communication between plate proper and flnger, 
and, indeed, answer to the very définition of a mechanical lug, viz. 
"a projecting thing against which anything presses." That thèse 
stilï wire ends, posts, or lugs are yielding or résilient makes them 
none the less lugs so long as they are stiff enough not to double 
on themselves, so to speak, but center their yielding from their 
base point. Of necessity, in both devices the Angers of the pawls 
are and must remain rigid, else the pawls would not be tripped or 
disengaged. If, therefore, the mechanism on the plate and the 
plate as well remained rigid, it is manifest no tripping would re- 
suit. Now, both devices provide for such yielding, extra or apart 
from the Angers. In the words of the claim, they hâve "lugs there- 
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on adapted to engage with said fingers, and through the same 
draw the pawls from engagement with the toothed bar." 

lîeing, then, of the same generic type, is there any limitation in 
Barrett's daims which frees the later device from the charge of 
infringing the earlier. We think not. There is no limitation 
which requires the lug to be in itself rigid and unyielding. More- 
over, there is an absence in the claims of a limitation or désigna- 
tion of any spécifie mechanism by which the yielding character or 
function is imparted, or of any point from which or where such 
imparting must be done. The terms employed are comprehensive. 
The prior art does not necessitate a narrower reading than the or- 
dinary meaning and reading of the terms and words employed 
would themselves suggest. Considered from a functional stand- 
point, a yielding tripping plate does not necessarily yield at every 
point. The yielding desired, and which secures the sought for re- 
suit is a receding of the lug or Connecting médium when it comes 
in contact with the object to be tripped. Yielding at that time in- 
sures tripping as soon as such yielding has stored the necessary 
spring force. This action constitutes the essence and substance of 
a yielding tripping plate. Manifestly, if Forgie's device, which ac- 
complishes the same thing as Barrett's, had existed in the art prior 
to Barrett's, it would hâve been fatal to Barrett's making the ge- 
neric claim now in controversy. If, then, Barrett be flrst, why is 
not Forgie's device subsidiary to the primary and dominant concep- 
tion. In pursuance of this theory, a patent was granted to Barrett, 
he was allowed generic claims in combination, the validity of his 
patent was sustained by the court, and subsequently his presump- 
tive priority of conception, arising from the issue of the patent, 
was aflfirmatively proven in his favor in an interférence contest with 
the présent respondent. If thèse protracted and expensive pro- 
ceedings insured to him the enjoyment of the mère identical form 
of his patented device, he has gained a barren victory. But we 
think he is entitled to both form and substance, and, when the 
substance and gist of his device are a second time seized by re- 
spondent, we are of opinion the time is fitting for the exercise by 
a chancellor of his power of issuing a preliminary injunction. Let 
such a decree be prepared. 



CLINTON WIKE-OLOTH 00. t. HENDEICK MANUF'G CO., Limited. 

(Circuit Court, W. D. Pennsylvania. February 1, 1897.) 

Patents — In-vrvt:on— Coal Soreens. 

Tlie Pliillips patent No. 500,508, for improvements in revolnbie coal scfeens, 
consisting in providing the woven wire segments witli protector plates, to 
connect tliem togetiier and cover tlie joints, the plates also having inwardiy 
extended projections to form tumblers, is void, in view of the prior art, as 
being the product of mère mechanical skill. 

This was a suit in equity by the Clinton Wire-Cloth Company 
against the Hendrick Manufacturing Company, Limited, for alleged 
infringement of a patent for a revoluble coal screen. 
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Lange & Eoberts (James H. Lange, of counsel), for complainants. 
Dyer & Driscoll (R N. Dyer and S. O. Edmonde, of counsel), for de- 
fendants. 

BUFFINGTON, District Judge. TMs bill is filed by the Clinton 
Wire-Cloth Company, a corporation of the state of Massachusetts, 
against the Hendrick Manufacturing Company, Limited, of Carbon- 
dale, Lackawanna county, Pa., and charges infringement of lettera 
patent. The patent involved, No. 500,508, ia for a revoluble coal 
screen, and was issued June 27, 1893, to the complainants, as as- 
signées of Dayid E. Phillips. Infringement of both claims is charged. 
The case concerns the use of apparatus for screening anthracite coal. 
Such screens generally consist of a séries of screen segments, bolted 
to a revoluble circular framework, built upon an inclined axle. The 
meshes or perforations of the segments increase in size from the up- 
per, or inlet, to the lower, or outlet, end. By this means the smaller 
sizes of coal pass through the mèshes at the npper end. The 
larger sizes pass on, and gradually leave the screen as their appro- 
priate sized mesh is reached, until the larger sizes flnd exit at the 
lower end. Originally the screen segments used were of cast iron, 
but they were found objectionable for several reasons. Their great 
weight necessitated more powerful machinery. Where they did 
not correspond exactly to the contour of the framework, which was 
often the case from diffioulties of casting, they could not be sprung 
and clamped rigidly to the framework without risk of breaking. 
Consequently, allowance for play was necessitated. When this was 
provided for, or the severe action of the mine water affected the 
bolts and segments to the extent of allowing snch play, it is obvious 
that the slipping of thèse heavy segments in two différent directions, 
as the screen revolved, had a tendency to increase the extent, and 
also the severity, of the play. The conséquence was the segments 
separated from each other, and allowed the coal to pass through the 
longitudinal openings thus made, instead of through the mesh inter- 
stices. Twenty or thirty years ago this imperfect screening was 
not materiaJ, for the smaller sizes of coal were not of commercial 
value, and passed to the culm pile. Of later years they hâve proved 
valuable, and the effort has been to effect their séparation. For the 
reasons stated, cast-iron segments were not adapted to do this suc- 
cessfully. To meet thesa diflSculties, wire-woven screen segments 
were introduced. Thèse consisted of wire, woven to the proper sized 
mesh, and mounted on rigid segment frame rods, sprung or bent 
to ccnform to the curvature of the framework, to which they were, 
in tum, securely fastened. Obviously, such segments possessed 
two désirable features, lacking in the cast-iron type, — viz. lightness, 
and a resiliency whi'ch permitted rigid clamping to the framework. 
They had two weak points, however ; one was the rapid disintegrat- 
ing effect on the individual wires of the sulphur water, which in 
some régions had to be used to wash coal, and the other was that, 
by the continuous pounding action of the coal, the wires were liable 
to be displaced. When such displacement once started, subséquent 
use of the screen served to still further separate the wires, the de- 
sired uniformity of mesh was lost, and imperfectly screened ooal re- 
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sulted. The objections to thèse two types of screen were overcome 
by the introduction of perforated steel segments. They united the 
excellencies of both the preceding forms. Their comparative light- 
ness and resiliency gave them the désirable featuresof the wire-woven 
segment, while they preserved uniformity of mesh openings, as well 
as the cast iron. They had, however, tvro weak points, which did not 
exist in the other two types. It is obvions that, as a screen re- 
volved, the heavier pièces of coal would gather to and lie on the bot- 
tom, and thus be carried up, and slide back, in the révolution of the 
screen, in the same position. The resuit was the mesh surface was 
thus covered, and the finer portions above, instead of passing 
through their proper mesh, were carried forward on the screen, and 
eventually passed out with sizes of coal much larger than them- 
selves. This objection had been overcome in the cast-iron segments 
by a protubérance cast on the inner surface, which served the pur- 
pose of "tumbling" or stirring up the mass as it was carried around, 
and prevented its merely sliding along, in the way described. Thèse 
protubérances were cast between the meshes, and did not lessen the 
screen surface. In wire segments this tumbling was done by the wav- 
ing, undulating surface of the web itself, caused by the overlapping 
of the wires, This objection to the steel segment was overcome 
by the introduction of tumblers, but the pounding or action of the 
coal upon them, owing to their comparatively light weight, caused 
them to sag or dip at the joints, and cause openings, through which 
the coal passed unscreened. Such objection was more particularly 
présent in the earlier days of their introduction. The art was then 
such that small-sized holes could not be punched in heavy plates, — 
a difficulty overcome later. This objection was not found in the 
cast-iron or wire screens. While the former separated and caused 
longitudinal openings, as we hâve seen, they were too heavy to sag, 
and the segment frames of the wire-woven ones were so heavy and 
rigid they did not sag. It was to overcome thèse objections to the 
use of perforated steel segments that Phillips designed the de vice 
embodied in the patent in suit. He strengthened the segment joint 
and prevented sagging by bolting or riveting protector plates to the 
perforated abutting edges of the segments. Thèse estended along 
the longitudinal edges of the segments, and covered the joints. To 
provide tumblers which should not cover the perforations of the seg- 
ments, and thus reduoe screen surface, he riveted a metallic strip 
upon the protector plates, or made it intégral with the plates. Upon 
this device two claims were granted, as f ollows : 

"(1) In a revoluble screen, a séries of screen segments combinée! with a flat 
protector plate, secured to and to connect the contignous longitudinal ed^es of 
adjacent segments, and covering the joints between them, and an inwardly ex- 
tended projection on said plate, to form a tumbler, substantially as described. 

"(2) In a revoluble screen, a séries of screen segments having imperforate edge, 
portions of, and to cover the abutting longitudinal edges of, adjacent segments, 
and inturned projections extended along and secured to each plate, to form a 
séries of tumblers for the screen, substantially as described." 

It may be conceded that the screen has overcome the objections 
noted, has proved satisfactory, and a considérable number of theiu 
are now in use. But Phillips was by no means the first to suggest 
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or practice means by which. he accomplished this; and, to accord 
his patent its just place in tL.e art, we must note wLat had been done 
before. In doing se, we confine ourselyes wholly to two sources of 
infoi-mation furnished by tiie complainants, — viz. the statements by 
tlie patentée and by complainants' witnesses. The patent conceded 
the use of tumblers was old, the objection to them, however, being 
their location. Thus: 

"In some cases pièces of wood are bolted to the segments, the bolts extending 
through some of the perforations; but that is objectionable, as the tumblers 
cover, in the aggregate, a large number of perforations. Angle irons hâve also 
been bolted to the inslde of the segments, but they are open to the same objection." 

It will thus be seen that, by Phillips' own admissions, ail he dld, 
so far as the tumbler was concerned, was to remove it from the mid- 
dle to the edge of the screen segment. It perf ormed no new function 
in its changed place. Oonicededly, the only différence was to place 
it qn an imperforate part of the segment, where it would not di- 
minish screen surface. But even this change of position was not 
new with him, for Hollenbeck, one of complainants' witnesses, re- 
ferring to the practice prior to Phillips, says: 

"We also used strips of wood, that we bolted to the punched plate segments, 
to tnmble the coal. * • • They were placed about the mlddle of the segment 
— about the middle of the concave surface of the segment— and extended the 
entire length of the segment. Our segments on a five-foot screen were about 
four feet wide, I thinU, and we would place one of thèse strips of wood about the 
middle of thèse four-feet segments, and another on the edge of the segment. If 
the four in the center dld not answer the purpose, * • • we would put four 
more about the edge of the segment." 

Wood, instead of iron, was employed, as the witness says, "because 
we had the wood handy; we did not hâve the meta! to answer the 
purpose just at hand." It is true the witness says they were not 
placed OTsr the imperforate edges of the segment, but as near them 
as possible. Obviously, this was not done, because the screen holes 
were used to pass the bolts through, and thus drilling holes in the 
imperforate edges was avoided. 

Nor was Phillips the flrst to butt joint the segments, for the wit- 
ness Missroon says that prior thereto both butt and lap jointing of 
segments were employed. It would seem that placing a coTer over 
an open joint of a screen, to prevent escape of coal and to strengthen 
the segments at the joint, was a device patent to a mechanic. W. F. 
Kloss says, when he went to work at the Morea colliery, in 1890, he 
found they were, and had been, using a strip of sheet iron an eighth 
of an inch thick, clamped over the joints of cast-iron segments. Ob- 
viously this was simply to prevent escape of coal, since the joints 
needed no strengthening, but the change to heavier iron and tighter 
clamping where lighter sheets were used was a patent mechanical 
expédient. Beddall, another witness, says it was a common prac- 
tice, from the flrst introduction of punched segments, to overlap 
their edges, and secure them by clips and bolts. Houenstine, an- 
other witness, says they found that with use one punched plate 
segment would sag down, and the other stay up, and thus allow an 
opening for coal to escape, and that it was a common practice to 
prevent such escape by using a washer on the inside and outside of 
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the Joint, with a Connecting boit tlirougli the joint Pinney, another 
witness, tells of a method employed by him to keep the coal from 
wedging the edges apart, by an iron plate, abont two inches wide by 
six long, and bolted through the mesh of the segment on either side 
of the joint It will thus be seen that attaching the segments to- 
gether by some mechanical means, to close and strengthen the joint, 
was a usual practice in screeuing, and the particular method employed 
was a matter of mechanical détail and choice. 

From this brief résumé, it will be seen that, by accepting com- 
plainants' own showing, the idea of tumbling the coal, or of means for 
doing it,. was not original with Phillips, nor was he the flrst to show 
strengthening or closing of the segmentai joints of ooal screens, or 
means for doing the same. He found thèse things had been done 
in the art before, but in what might be called an awkward and un- 
handy way. This was the necessary resuit of the methods em- 
ployeil. The segments were furnished by the manufacturer to the 
colliery, and the tumbler and joint-closing or protecting déviées 
were supplied and attached by the colliery mechanics in such ways 
as the means at hand allowed. The resuït was more or less imper- 
fect appliances, insufScient methods of attachment, tumblers made 
of wood, because it was handy, or, if of angle iron, it was of such size 
as was found in the scrap heap, and, when a segment was changed, 
the work of putting in tumblers or Connecting joints had to be done 
again. To the économie or business mind it is obvions that, if thèse 
parts could be assembled in a manufactory, and the segment, with a 
tumbler and a Connecting joint plate, brought to the colliery in a 
completed and combined shape, and if they were so oonstriicted with 
référence to the frame rim and the next adjoining segments as to per- 
mit speedy attachment when new, and as rapid displacement when 
worn, it would be a much more désirable practice than the old 
method. The advantages of Mr. Phillips' device in this regard are 
well summed up by Mr. Livermore, complainants' expert, who says: 

"By the construction and arrangement of the protector plate and tumbler bar 
with relation to the screen segment, said plate and bar are wholly independent of 
the spiders or main frame of the machine by which the screen segments are carried; 
and, as there is one plate and bar for each screen segment, it can be securely and 
substantially permanently fastened to one edge of a screen segment, the other edge 
of which is adapted to be fastened to the edge of the protector plate belonging to 
the next segment; and, consequently, when a worn segment has to be removed 
and replaced by a new one, it is necessary only to unbolt the worn segment from 
the spiders, and disconnect its protector plate from the adjoining segment at one 
side, and disconnect it from the protector plate of the adjoining segment of the 
other side, and substitute the new segment, by making the corresponding connec- 
tions with the spiders and adjoining segments, when the screen will again be ready 
for use, with the joints between the segments properly connected, strengthened, 
and covei'ed, and the tumbler bar in place, ready to perform its funetion of agi- 
tating the coal. This construction and arrangement of the protector plate and 
tumbler bar, wherein they are secured to the edges of the screen segments, and 
become a part of the screen wall, as distinguished from the frame of the machine 
by whieh the screen surface is supported and operated, is, as I understand, the 
essential feature of novelty of the structure shown and described In the Phillips' 
patent." 

After careful considération, we hâve reached the conclusion that 
what Mr. Phillips did in the art was purely mechanical. It was a 
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resuit which. was naturally evolved when the problem was presented 
for solution to one trained in the mechanics and practice of the art 
in question. To concède he was the ârst to do what he claims, does 
not, of itself, stamp the device with patentable novelty, for to do so 
would be to make mère mechanical novelty the test of patentability. 
That Mr. Phillips was an improver structurally; that he made his 
tumbler of such proportions as to carry coaJ sufficiently to properly 
agitate, but not so high as to throw and break it upon the shaft; 
that he placed such tumbler at a point where it did not sacrifice 
screen surface, — might be conceded. That he so located the parts 
that they oould be assembled and fumished in a completed form in 
place on a segment, was au admirable idea, and the same may be 
said of his riveting the joint plate permanently to one segment, and 
adapting it for temporary attachment to its abutter, so that it could 
be quickly clamped to the spider rim and the adjoining segment, and 
as quickly detached. While ail this may be said of his device, yet, 
to our judgment, undemeath and imderlying it ail is the mère me- 
chanical and commercial conception, and not the original, primary 
ingenuity or originating inventive faculty which mark the patentée. 
While he has produced a useful device, while it may hâve gone into 
quite extensive use, yet thèse éléments, while often the accompani- 
ments, are not necessarily proofs, of patentability. The différent 
parts — segment, tumbler bar, and protector plates — were cleverly 
rearranged, adjusted, and assembled, but in their new relations they 
performed no new function, individnally or collectively. The tumbler 
bar still tumbled the coal in precisely the same manner it did when 
placed elsewhere; the protector plate performed its individual func- 
tion oi strengthening the joint and preventing lealcage. Its prés- 
ence or absence neither added to nor detracted from the function of 
the tumbler, and the same may be said of the tumbler in connection 
with the protector plate. There was no interweaving and intermin- 
gling of functions; no new process or resuit was produced by their 
contiguity. Each had its independent function, which neither isola- 
tion or combination changed. 

From the standpoint of complainants' proofs alone, we are satis- 
fied the patent must be adjudged void, as lacking patentable noveltj-. 
For this reason we hâve not deemed it necessary to discuss in détail 
the large number of alleged prior uses shown in the proofs. But, as 
corroborating our view that Phillips' device was the natural develop- 
ment of the art as novel conditions and changed requirements called 
for new appliances, we may refer to the device proved by complain- 
ants' witness Stull. He shows that about the time of Phillips' con- 
ception, and without any knowledge of it, he devised a joint protect- 
or plate, combined with a tumbler, which he says suggested itself 
to him "as an easy and practicable method of preventing the escape 
of coal through the joint, and tumbling it, in its passage." His 
method was this: Over the joint between the abutting edges of two 
perforated plate segments he placed two angle irons, back to back. 
Thèse were held in place by U clips or bolts, passed through the 
screen mesh holes, and secured by washers and bolts. The angle 
irons came from the coUiery scrap pile, were too large, and carried 
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the coal too high. The device was discarded after a short time on 
that account, but witness says, and properly, we think, that it pre- 
vented leakage, and would hâve tumbled the coal satisfactorily had 
the angle irons been smaller. The fact that sueh a plan was fol- 
lowed is suggestive, however (see Haslem v. Glass Co., 68 Ped. 481), 
and shows that Phillips' and Stull's devices were the natural me- 
chanical outgrowth of the progress in colliery practice. Let a decree 
be prepared dismissing the bill. 



TBAVBRS T. HAMMOOK & FLY-NET 00. 

(Circuit Court, E. D. Wisconsin. Mareh 2, 1896.) 

Pbocess Patents— Vampitt—Mechanical Pbooess. 

The Eood patent, No. 296,460,- for "the art of making hammocks," which de- 
scribes a method of forming the enda by drawing a cord straight through the end 
loops of the hammock body to form the converging strands, whlch are gathered 
into the suspension loop or eye, construed as a patent for a process, and as cov- 
ering mère mechanical opérations, so that It is void on its face for want of pat- 
entabiKty. Locomotive Works v. Medart, 15 Sup. Ct. 745, 158 U. S. 68, and 
Glass Co. V. Henderson, 15 C. C. A. 84, 67 Fed. 935, appHed. 

This was a suit in equity by Vincent P. Travers against the Gtem 
Hammock & Fly-Net Company for alleged infringment of two pat- 
ents relating to the art of making hammocks. Défendant demura to 
so much of the bill as relates to patent No. 296,460, issued April 8, 
1884, to Albert 0. Eood, assigner to the complainant. 

Figs. 4, 5, and 6 of the drawings accompanying the patent are 
diagrams showing diiïerent stages of progress in the manufacture of 
hammock ends, and Fig. 3 is a top view of a hammock having one of 
its ends flnished and the other in process of construction. 
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The spécification states: • 

This invention has for its object to simpliîy the mode of constrneting hammocks, 
and particularly the ends thereof, which are the parts of hammocks coutaining the 
converging threads and the suspension eyes or loops. Tlie invention consists, prin- 
cipally, in forming the hammock-body with loops in fhe ends thereof in any Unown 
manner; in then forming each end of the hammock by drawing a cord, from which 



WELSBACH LIGHT CO. V. COSMOPOLITAN INCANDESCENT GASLIGHT 00. 639 

the eonverging strands are to be made, through the loops at the ends of the hammock- 
body in a straight line, and in then drawing this thread from between said loops, 
forming of it the converging stranda of tlie hammock end, and finally uniting thèse 
strands into a terminal eye, ail as hereinafter more fuUy described and claimed. 

The two claims of the patent read as follows: 

(1) The art of making hammocks which eonsists in forming the hammock-body 
with loops, b, b, in the ends thereof, in any known manner, then forming each end 
of the hammock by drawing the cord, E, from which the hammock end is to be made, 
in a straight line through the end loops, b, b, of the hammock-body, and in then draw- 
ing said cord from between said end loops, b, b, forming of it the converging stranda 
of the hammock end, and in finally uniting thèse strands into a terminal eye, i, sub- 
atantially as herein shown and described. 

(2) The art of making hammocks, which eonsists in forming the hammock-body 
with loops, b, b, in the ends thereof, in any known manner, then forming each end 
of the hammock by drawing the cord, E, in a straight line through the loopa, b, b, 
that are at the ends of the hammock-body, D, in then drawing this cord out from be- 
tween the end loops, b, and holding it temporarily, in then coiling or winding the 
outer part of thia cord, and in then forming from this coiled or wound portion the 
eye, i, at the end of the hammock, substantially aa herein shown and described. 

Winkler, Flanders, Smith, Bottum & Vilas, for complainant. 
Benedict & Morsell, for défendant. 

SEAMAN, District Judge. The bill of complaint allèges infringe- 
ment, respectively, of two letters patent, viz.: First, No. 277,161, 
issued May 8, 1883; and, second, No. 296,460, issued April 8, 1884. 
Demurrer is interposed to so much of the bill as relates to the latter 
patent, No. 29'6,460, on the ground that the patent is for a process, 
and is void upon its face. This patent contains two claims of similar 
nature, and each stated as for "the art of making hammocks." I 
think each clearly states a process under the définitions of the patent 
law; that it involves merely mechanical opérations without any 
Chemical action or the opération of natural éléments; and that, 
therefore, the process is not patentable under the rule held in Loco- 
motive Works V. Medart, 158 U. S. 68, 15 Sup. Ct. 745, and Glass 
Go. V. Henderson, 15 G. G. A. 84, 67 Fed. 933. The question is clear- 
ly presented upon the face of this patent, and it does not seem to 
me that aid can be fumished by extraneous or expert testimony. 
Therefore it is well raised by demurrer, and will thus reach a final 
détermination in the best method for ail concerned. The demurrer 
is sustained. 



WELSBACH LIGHT CO. v. COSMOPOLITAN INCANDESCENT GAS- 
LIGHT CO. 

(Circuit Court, N. D. Illinois. January 29, 1897.) 

Pleadins in Patent Suits— Cross BiLr,. 

In an infringement suit, défendant sought to file a cross bill, setting up that, 
by reason of the expiration of a prior foreign patent, the monopoly of the 
patent in suit had terminated, and that, knowing this, complainant maliciously 
sought to injure défendant by distributing circulars, etc., asserting an exclu- 
sive right to the invention, and threatening defendant's cuatomers with 
infringement suits, to restrain which défendant prayed an injunction. Held, 
that the cross bill would not lie, for the expiration of the foreign patent was 
mçre matter of défense, and the alleged malicious acts were indepeudent 
wrongs, unconnected with the matter of the original bilL 
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This was a suit in equity by the Welsbach Light Company agaînst 
the Cosmopolitan Incandescent Gaslight Company for alleged in- 
fringement of a patent. The cause was heard on a motion by 
défendant for leave to file a cross bill. 

Wm. Pindlay Brown and Jolin R. Bennett, for complainant. 
Dyrenfortli & Dyrenfortli, for défendant. 

JEKKINS, Circuit Judge. Tliis bill was filed to restrain the 
alleged infringement of letters patent of the United States No. 
438,125, granted to Cari Auer Von Welsbach, for an "improvement 
in the manufacture of incandescent devices for gas burners." The 
défendant now moves the court for leave to file a cross bill which 
asserts, in substance, that under the law of the United States, and 
by reason of the expiration of a prior foreign patent, the monopoly 
granted by the patent in suit had come to an end prior to this suit. 
Notwithstanding which, and with knowledge of such facts, mali- 
ciously seeking to injure the cross complainant, and deprive it of 
the profit and advantages to which it is entitled by the use and sale 
of the patented article, and with a view to deceive and mislead the 
public by means of printed circulars distributed through the mail, 
the original complainant asserts itself to be the owner, under the 
patent, of the exclusive right to the use of the patented invention, 
and falsely asserts its right to recover damages from any person 
buying or using the same unless obtained from it, and threatens the 
customers of the cross complainant and its intending customers 
with suits for infringement, and with injunctions, and with suits 
for damages, in case of their purchase or use of the patented in- 
vention, if purchased from the cross complainant or from others 
than the original company. An injunction is also prayed restraining 
the original complainant from the distribution of such circulars, 
and from the continuance of such threats. 

If it be true, as asserted (and, for the purposes of the présent 
motions, I assume it to be true), that, by reason of the facts stated, 
the patent had come to an end, the cross complainant has then a 
perfect and absolute défense to the suit brought for an alleged 
infringement of the complainant's patent. That défense required 
no cross bill for its présentation and assertion. It can be brought 
to the attention of the court by plea or answer to the original suit 
as fully and completely as by cross bill. 

It is, however, insisted that the cross bill can be maintained upon 
the ground that the original complainant, by its circulars and its 
threats, has intimidated customers and intending customers of 
the cross complainant, thereby inflicting upon it irréparable dam- 
ages, which cannot be measured in any suit at law, and that, thei*e- 
fore, equity should extend its préventive arm, and stay the threaten- 
ed injury. It may be assumed, for the purposes of thèse motions, that 
an original bill in equity would lie under the circumstances dis- 
closed, but it does not follow that a cross bill can be sustained. 
In Tooth-Crown Co. v. Carmichael, 44 Fed. 350, I had occasion to 
consider the question under similar circumstances, and came to 
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the conclusion that a cross bill would not lie, because "the purpose 
of such a bill is to obtain the discovery of facts in aid of the défense 
to the original bill, or to obtain full relief to ail parties touch- 
ing the matter of the original bill." The défense there alleged an- 
ticipation of the patented invention, which, of course, went to the 
foundation of the complainant's right, and also asserted that the 
patent, if valid, could not properly be construed to coTer the par- 
ticular forms of artiflcial dentures claimed in the bill. Hère, as 
there, the cross bill goes to the foundation of the right of the orig- 
inal complainant to bis patented monopoly ; for whether the inven- 
tion be in fact anticipated, or the patent has terminated by opéra- 
tion of law, the monopoly granted by the patent is inoperative and 
ineffectuai. It needs no cross bill hère to aid in défense of the 
original bill, nor is there any relief touching the matter of the orig- 
inal bill which is sought by this cross bill. The matteïs which are 
complained of as working irréparable mischief are independent 
torts or wrongs asserted to hâve been committed by the original 
complainant upon the false assumption that its patent is valid. 
The same charge might well be asserted of any patentée seeking to 
restrain the infringement of bis rights, if his patent be as yet unad- 
judicated by the court. The acts charged are independent, imlaw- 
ful acts by the owners of the patent, founded upon its assertion of 
the continued validity of the patent. Whether those acts be lawf ul 
or unlawful dépends, perhaps, upon the fact whether its patent has 
expired by virtue of the law; but thèse acts, however unlawful, do 
not touch the matter of the original bill, and hâve no connection 
with the assertion of any défense to the original bill, and therefore 
are not within the scope of a cross bill, for the discovery sought, 
if one be sought, must be for facts in aid of the original bill, or to 
obtain full and complète relief to ail the parties with respect to 
matters charged in the original bill, not as to independent acts the 
lawfulness or unlawfulness of which may dépend upon the ques- 
tion of right as asserted in the original bill. The acts charged may 
constitute the subject-matter of an independent suit, but are not, in 
my judgment, within the purview of a cross bill. I think that thèse 
motions are presented through failure to properly distinguish between 
a cross and an original bill; and, however great may be the wrong 
complained of in its effect upon the business of the cross complainant, 
it is not a wrong that can be remedied by means of a cross bill. I 
hâve carefully reconsidered my former décision, to which I hâve re- 
ferred, and hâve examined the authorities presented, and am content 
with my former décision. I could not grant the relief hère asked 
without extending the practice in equity proceedings beyond its pre- 
scribed bounds. To do this, however bénéficiai it might prove in 
the présent instance (assuming the cross complainant to be entirely in 
the right), would be to work inextricable confusion in equity procéd- 
ure, and to overturn the settled law of the land. The motions will be 
overruled. 
78F.-41 
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LOCHMORE S. S. CO., Limited, v. HAGAR et al. 

(District Court, B. D. Pennsylvania. January 22, 1897.) 

No. 57. 

1. ÀDMIRALTT PrACTIOE— CbOSS LiBEL — RCT.E 58. 

Admiralty rule 53, reqiiiring security from the respondent in a cross libel 
for a counterclaim arising out of the saine transaction as the original libel, 
applies to a case in which the original Ubel was in personam, but the vessel to 
■which the suit relates was attached. The proceeding is then in effect in rem. 

2. Same. 

The object of rule 53, requiring security to respond in damages from the 
respondents in cross libels in certain cases, is not merely to compel an appear- 
ance, but appears to be to place the parties on an equality. 

This was a libel in admiralty by the Lochmore Steamship Com- 
pany, Limited, owner of the steamship Kilmore, against Walter F. 
Hagar and John H. Thompson, trading as W. F. Hagar & Co. The 
cause was heard on motion to vacate security on the cross-libel. 

J. îlodman Paul, for libelants. 
Horace L. Cheney, for respondents. 

BUTLER, District Judge. Rule 53 reads as follows: 

"Whenever a cross-libel is filed upon any counter claim arising out of the same 
cause of action for which the original libel was filed, the respondents in the cross- 
libel shall glve security in the usual amount and form, to respond in damages, aa 
claimed in said cross-libel, unless the court on cause shown shall otherwise direct; 
and ail proceedinga on the original libel shall be stayed until such security is giren." 

It is thus seen that the language of the rule applies to ail cases 
of cross-libel. In Reflning Co. t. Funch, 66 Fed. 342, the court 
questioned the applicability of the rule to cases where the original 
libel is in personam. That subject need not be considered at this 
time. While the original libel hère is in personam in form, it 
prays for an attachment; and the vessel to which the charter party 
sued upon relates, was attached, and the proceeding therefore is in 
effect in rem. The object of the attachment was not simply to 
procure the respondents' appearance but to collect the money de- 
manded, from the vessel. Her release could only be effected by èn- 
tering security for the debt, as in ordinary proceedings in rem. 
The libelants may hâve had no lien until they attached the vessel, 
but thereafter they had; and to realize on this lien was the object of 
their subséquent efforts. It was unimportant to them whether the 
respondents appeared or not; the value of the vessel exceeds their 
claim. The rule must therefore be held applicable to the case. 
The libelants urge that as they réside hère and may be served, 
security should not be required; that the object of the rule is sim- 
ply to compel the original libelants (when foreigners) to appear. 
If such had been the object it could hâve been attained more read- 
ily by providing for service on the proctors of such libelants. Again 
if an appearance alone was contemplated the security should be for 
an appearance simply; and the rule would doubtless hâve so pro- 
vided. It is more probable that the object was to place the par- 
ties on an equality. 
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If tlie original libelants in this case had satisfied the court of their 
ability to pay the cross-claim, as they were afforded opportunity to 
do, it is possible that they might hâve been relieved (in the exer- 
cise of the court's discrétion under the raie) from entering security; 
but as the case stands there is nothing to warrant a vacation of 
the order; and the application is therefore dismissed. 



THE OTTUMWA BELLE. 

MISSISSIPPI COAL & ICE CO. v. THE OTTUMWA BELLE. 

(District Court, S. D. lowa, B. D. February 8, 1S97.) 

1. Equitable Bstoppel — Maritime Liens. 

eiaimants, being about to purehase a vessel, and having heard that libelant 
Company had some claim against her for supplies, wrote to it, asking if it had 
such a claim, and the amount thereof, but without disclosing the purpose of 
the inquiry. Libelant answered that it had a daim for coal, etc., furnished, 
amounting to about $50. Claimants, relyîng on this statement, purchased 
the vessel, and af terwards libelant libeled her for $169.77. Held, that libelant 
was estopped to claim the larger sum; that it was not necessary for claimants 
to disclose their reason for writing the letter; and libelant, having undertaken 
to answer an inquiry evidently relating to a business matter, was bound to dis- 
close the truth. 

2. Same— Intest to Mislead. 

An active intent to mislead is not essentia! to an équitable estoppel by a 
party's statements. If the statements were calculated to mislead, and did 
actually mislead, another, acting on them in good faith, and in the exercise 
of reasonable care and judgment, thia is snfficient. 

In Admiralty. 

Upon February 10, 1896, the Mississippi Ooal & Ice Company, a corporation, 
brought its claim into this court for $169.77 for supplies by it furnished to the 
steamer Ottumwa Belle, between the dates of April 24 and October 2, 1895, 
inclusive; said steamer at and between the said dates being duly employed in 
the business of commerce and navigation between ports of différent states of 
the United States upon the Mississippi river. By due process said steamer wa» 
taken into the custody of the marshal. The claimants, S. & J. O. Atlee, by due 
delivery bond releaaed said steamer, and now intervene, and state: That they 
are the owners of said steamer. That, about October 11, 1895, said claimants 
were negotiating for the purehase of said steamer. That they made due exam- 
ination for maritime liens against her. That, being informed that the Missis- 
sippi Coal & Ice Company, libelant herein, had or claimed to hâve, some demand for 
coal furnished said steamer, said claimants, for the purpose of arranging to pay 

and discharge such demand, on the day of October, 1895, wrote to said 

libelant, asking it if it had any claim against said steamer for supplies furnished, 
and, if so, the amount of same. That, in response thereto, libelant wrote to 
claimants, informing claimants as foUows: "Eeplying to your favor of the 9th 
inst., would say we are furnishing the Ottumwa Belle with coal, ice, tile, etc. 
They owe us an aecount amounting to about $50.00. Since August 8th they 
hâve been paying us cash for ail goods furnished." That thereupon claimants, 
relying on and believing said statement to bè true, and that libelant's demand 
was as therein stated, purchased said steamer. Wherefore said claimants allège 
said libelant is estopped from now making any demand in excess of the amount 
so by it stated in its said letter to claimants, and claimants bring into court, and 
hâve deposited with the clerk, the sum of $50, with ail costs accrued up to date 
of such deposit, and tender same to libelant in fuU of said demand, and ask for 
release and discliarge of said delivery bond. The présent hearing is on excep- 
tions fiJed by libelant. 
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Hughes & Roberts, for libelant 
James C. Davis, for claimants. 

WOOLSON, District Judge (after stating the facts as above). 
The exceptions of libelant are (1) that the facts relied on do not 
constitute an estoppel, and (2) the amount tendered is not suiB- 
cient, even if the estoppel should be held well pleaded. 

The first exception is argued by counsel for libelant under two 
heads, or subdivisions, — one being, that claimants did not disclose 
to libelant why they wished to hâve the information, and the other 
being that it does not appear that libelant had any reason to sup- 
pose claimants had any interest in knowing whether libelant had 
any claim for supplies furnished. As presented in argument, thèse 
two points may be fairly stated as declaring (1) that there existed, 
under the circumstances, no duty or obligation to inform claimants 
as to the facts concerning which the latter made inquiry, and (2) 
that, in claimants' pleading, it does not appear that the statements 
made by libelant were made with the intention that they should 
be relied on. According to libelant's contention, thèse two points 
are essential to an estoppel in pais. The doctrine of such estoppel 
has, in late years, acquired a much more extended application than 
formerly. In Dair v. U. S., 16 Wall. 1, 4, Justice Field, in a case 
where an estoppel was urged as to a contract, says: 

"The ancient rules of the common law in relation to estoppeis in pais hâve 
been relaxed, abd the tendeiicy of modem décisions is to talce a broader view of 
the pnrpose to be accomplished by them, and they are now applied so as to reach 
the case of a party whose cohduct is purposely fraudaient, or will effect an 
unjust resuit. It must be conceded that courts of justice, if in theîr power to 
do so, should not allow a party, who, by act or admission, has induced another 
with whom he was contracting to pursue a Une of conduct injurious to hia 
interests, to deny the act or retract the admission in case of apprehended loss. 
Sound policy requires that the person who proceeds on the faith of an act or 
admission of this character should be protected by estopping the party who has 
■brought about this state of things from alleging anything in opposition to the 
natural conséquences of bis own course of action. It is, accordingly, established 
doctrine that, whenever an act is donc or statement made by a party which 
cannot be contradicted without fraud on his part or injury to others whose con- 
duct has been influenced by the act or admission, the character of an estoppel 
will attach to what otherwise would be mère matter of évidence." 

The doctrine, while applied, in the case just cited, to a case in- 
volving contract, is not materially changed in its wider applica- 
tion to things in action and personal property generally. Horn 
V. Cole, 51 ]Sr. H. 287; Farmers' & Mechanics' Bank v. Butchers' & 
Drovers' Bank, 16 N. Y. 125; Griswold v. Haven, 25 N. Y. 595; Ses- 
sions V. Bice, 70 lowa, 306, 30 N. W. 735; Ellsworth v. Campbell, 87 
lowa, 532, 54 N. W. 477; Paxson v. Brown, 10 a C. A. 135, 61 Fed. 
874; Blair v. Wait, 69 N. Y. 113. 

Pomeroy, in his valuable treatise on Equity Jurisprudence, de- 
fines an "équitable estoppel," or "estoppel in pais," as follows (2 
Pom. Eq. Jur. § 804): 

"Equitable estoppel is the effect of the voluntary conduct of a party, whereby 

>" is absolutely precluded, both at law and in equity, from asserting rights which 

ght, perhaps, hâve otherwise existed, either of property, of contract, or of rem- 
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edy, as against another person who has in good faith relîed upon such couduct, 
and has been led thei-eby to change his position for the worse, and who on his part 
acquires some coiTesponding right, either o£ property, of contract, or of remedy." 

The doctrine is stated by Circuit Judge Sanborn, speaking for the 
circuit court of appeals for the Eighth Circuit, in Paxson v. Brown, 
10 C. C. A. 135, 143, 61 Fed. 874, 881, as follows: 

"No principle is more salutary, none resta on more solid foundations, than that 
one who, by his acts or représentations, or by his silence when he shouid speat 
ont, intentionally, or through cuipable négligence, induces another to believe 
certain facts to exist, and the latter rightfuUy acts ou such belief , so that he will 
be prejudiced if the former is permitted to deny the existence of such facts, is 
thereby conclusirely estopped to interpose such déniai. This principle is salu- 
tary, because it represses fraud and falsehood. It rests on the solid foundation 
of our common sensé of justice, which revolts at the idea of rewarding the in- 
tentional or culpably négligent deceiver at the expense of the innocent purchasei- 
who believed him." 

The ârst point of counsel's argument relates to whether an estop- 
pel can exist in favor of one who has not afifirmatively disclosed 
to tlie party against whom the estoppel is urged the fact of his 
interest in the subject-matter of the act or représentation which 
Works the estoppel. In the case at bar, were claimants, under 
the law, compelled to disclose, in their letter of inquiry, their inter- 
est in the subject-matter of such inquiry? No doubt such disclo- 
sure might hâve caused libelant to make a more careful response. 
Libelant was not compelled to respond. The law did not impose 
such duty. But libelant did respond, and undertook to déclare the 
facts concerning which it was requested to inform claimants. Can 
it now deny the truth of the statements it then made? May it 
be permitted to prove that what it stated as true was in fact false? 
The effect, as counsel urge, of a disclosure by claimants as to their 
interest in making the inquiry, would hâve been to advise libelant 
that claimants would probably act upon the response, and that, so 
far as libelant was advised, the inquiry came from a mère "busy- 
body," or was induced by a désire to obtain "information upon 
which to place an estimate of the amount of crédit the boat or its 
owners were entitled to." If the latter, then libelant was advised 
that the response was made as a basis for business action by claim- 
ants. But the transaction itself was sufflcient to advise libelant 
that the letter was not a "mère busybody" inquiry. Hère was a 
business flrm, in a near-by city, writing a letter which, upon its 
face, is apparently about a business matter. Is the court to as- 
sume that business men write, or that business men receive, such 
inquiring letters as a matter of mère curiosity, withont a désire to 
use, or a reasonable expectation that use will be made of, the re- 
sponse as a basis for action in business matters? Libelant, while 
not required to respond, did respond. 

In Ellsworth y. Campbell, 87 lowa, 532, 537, 54 N. W. 477, 478, 
the court say: 

"It may be that the plaintiff might hâve remained entirely silent, and nev'er 
■written the défendants about his sale to Brown; but that is not the case at bar 
He did speak. He wrote the défendants touching the transaction betveeen hiin 
and Brown, and, when he did so, it was incumbent on him to tell the whole tiuth 
about the matter." 
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There seems no reasonable conclusion, from the circumstances, 
but that libelant, when writing the response, regarded the inquiry 
as relating to business matters, and answered it as such. A dis- 
closure by claimants of their reason for writing the letter was not 
required to impose on libelant the duty of stating the truth in what- 
ever response it made. 

Is it essential to an équitable estoppel that the party sought to be 
estopped by his statements mnst hâve intended that they should be 
relied on? This is the second point presented. The inquiry is 
pertinent hère, why did libelant respond at ail, if he had no intention 
or expectation that his response would be relied on? What other in- 
tention or expectation could libelant haye reasonably entertained 
under the circumstances? The authorities are numerous, however, 
which hold that an intention to hâve his statements relied on is not 
essential to an équitable estoppel. 

In Horn v. Cole, 51 N. H. 287, the suprême court of New Hamp- 
shire, speaking through Perley, 0. J., say : 

"If the représentations are such, and made in such circumstances, tliat al! 
persons icterested in the subject hâve the right to rcly on them as true, their 
truth cannot be denied by the party that has made them, against any one who 
has trusted in them and has acted on them." 

In the same opinion the court say: 

"Where a man malies a statement in a manner and under circumstances sucn 
as he must understand those who heard the statement would bolieve to be true, 
and, if they had an iiiterest in the subject-matter, would act on as true, and one, 
using his means of knowledge with due diligence, acts on the statement as true, 
the party who makes the statement cannot show that his représentation was 
false, to the injury of the party who believed it to be true, and acted on it as such; 
that he will be liable for the natural conséquences of his représentation, and 
cannot he heard to say that the party injured was not the one he meant should 
act" 

Continental Nat. Bank v. National Bank of Commonwealth, 50 
N. Y. 575, 582, involving the doctrine of estoppel in pais with re- 
gard to the oral déclaration of plaintifE's teller that the certiflcate 
(afterwards discovered to be forged) was "ail right," contains a dis- 
cussion as to whether the intent to mislead is an essential élément 
in such estoppel. The court, speaking through Judge Folger, 
cite with approval the language used in Freeman v. Cooke, 2 Exch. 
654, wherein is explained the décision of the court in the leading 
case of Pickard v. Sears, 6 Adol. & E. 469. In the last-named case 
the court say: 

"Where one, by his words or conduct, willfully causes another," etc. 

In Freeman v. Cooke, the court say: 

"By the term 'willfully,' however in that rule, we must understand, if, what- 
ever a man's real intentions may be, he so conducts himself that a reasonablo 
man would take the représentation to be true, and believe that it was meant 
that he should act upon it, and he did act upon it, as true, tJie party makiug the 
représentation would be equally precluded from contesting its truth; and conduct 
by négligence or omission, where there is a duty cast upou any person, by usage 
of ti-ade or otherwise, to disclose the truth, may often hâve the same effect." 
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So, in Cornish v. Abington, 4 Hurl. & N. 549, Pollock, C. B., says: 

"The jury having found that the défendant, whether intentionally or not, led 
the plaintiff to form an opinion that he was dealing with the défendant, and 
induced him to furnish goods to the défendant, the défendant inust pay for them." 

In the same case Chief Baron Pollock, commenting on the term, 
"willfully," as used in Pickard v. Sears and Preeman v. Cooke, su- 
pra, construes such word as meaning nothing more than "yolun- 
tarily," and holds that, if the rei^resentation was made voluntarily, 
though the effect upon the hearer was produced unintentionally, 
the same resuit would follow, and that, if a party uses language 
which, in the ordinary course of business, and the gênerai sensé in 
which words are understood, conveys a certain meaning, he can- 
not afterwards say that he is not bound, if another, so understand- 
ing it, bas acted upon it. 

"Of course," adds the New York court, "this gênerai language, hère extraeted, 
should be read in connection with the facts of the case, to prevent carrying the 
force of the words too far. But it Is shown that 'willfully,' and 'voluntarily,' 
as used in the définition of 'estoppel,' are conyertible." 

On page 583, Judge Folger announces the holding of that court : 

"We hold that there need not be, upon the part of the person making the 
déclaration or doing an act, an intention to mislead the one who is induced to 
rely upon it. • * • And it has long been held that, where it is a breach of 
good faith to allow the truth to be shown, there an admission will estop." 

Bank v. Hazard, 30 N. Y. 226, 230, was a case relating to protest 
of a note, where an indorser, now sought to be chargea, set up as 
bis défense that notice of protest had not been given to him. His 
name was M, Hazard. His signature as indorser was so written 
that the jury found the notary protesting the note, and unacquaint- 
ed with the signature, was justifled in reading it as A. C. Hazard, 
and had duly sent notice of protest to that name. The court held 
that the indorser, by having thus signed his name, was estopped to 
daim that the notice was not duly given. In the opinion the court 
say: 

"It is not necessary to an équitable estoppel that the party should design to 
mislead. If his act was calculated to mislead, aad has actually misled another, 
acting upon it in good faith, and exereising reasonable care and diligence, under 
ail the circnmstances, that is enough." 

The suprême court of lowa, in Tiffany v. Anderson, 55 lowa, 
'405, 407, 7 N. W. 683, 685, had occasion to pass directly upon the 
point as to whether there must exist, in an équitable estoppel, an 
intent, on the party sought to be estopped, that the other party 
should act on his conduct. In that case the conduct charged as 
estopped was silence, — a failure to déclare his interest in property 
sold in his présence. The court say: 

"The court instructed the jury that, in order to create an estoppel by the 
conduct of défendant, he must hâve intended that the plaintiff should act upon 
such conduct. In this, as in ail other cases, the acts and language of a party 
must be interpretëd according to his real intentions. But intentions may b« 
inferred when not clearly expressed. And if language or acts would authorize 
a reasonable person to infer that certain intentions existed, the law will pré- 
sume their existence, and the party will be bound thereby." 



648 78 FEDERAL REPORTER. 

Sessions v. Rice, 70 lowa, 306, 309, 30 N. W. 735, 737, inTolved the 
considération of estoppel as urged by a surety against the payée of 
a promissory note wJio was seeking to hold the surety to pa^nnent. 
The court below found, as a conclusion of law, as to what constitutes 
an estoppel: 

"The conduet must hâve been with the intention that the other party woulu 
act upon it, and the other party must hâve acted," etc. 

The suprême court say: 

"We think it probably true, as the court found, that appellee did not intend to 
release [the surety]. But this fact does not show that the appellee is not es- 
topped. • • • "We think, too, that the court erred in its légal conclusion, and 
that is that an estoppel arises only when the party against vyhom it is set up 
intended that his conduet, whether it consists of words or actions, should be 
relied upon by the other party. The test question is as to whether the party 
setting up the estoppel was justified in relyiug upon the conduet of the other 
party. * • * Every person will be conclusively presumed to intend to be un- 
derstood aecording to the reasonable import of his words, and when a person's 
words are thus reasonably understood and justly acted upon by another, such 
person cannot be heard to aver to the contrary, as against the other." 

In Paxson v. Brown, 10 G. C, A, 135, 143, 61 Fed. 874, 881, the cir- 
cuit court of appeals for this circuit hâve substantially excluded 
from the essential éléments of an équitable estoppel an active intent 
to mislead, or to hâve the act relied upon by the party who is misled . 
In that respect intent to mislead and culpable négligence are placed 
on the same footing. The court déclare, as to this estoppel, that : 

"It rests on the solid foundation of our common sensé of justice, which revolts 
at the idea of rewarding the intentional or culpably négligent deceiver at the 
expense ot the innocent purchaser who believed in him." 

In Union Pac. Ry. C5o. v. U. S., 15 0. C. A. 123, 67 Fed. 975, 979, the 
circuit court of appeals of this circuit reaffirm and expressly approve 
the doctrine as announced in Paxson v, Brown. 

In Dickerson v. Colgrove, 100 U. S. 578, 580, the suprême court say: 

"The estoppel hère relied upon is known as an équitable estoppel, or estoppel 
in pais. The law upon the subject is well settled. The vital principle is that 
he who, by his language or conduet, leads another to do what he would not 
otherwise hâve done, shall not subject such person to loss or injury by disap- 
pointing the expectations upon which he acted. Such a change of position is 
sternly forbidden. It involves fraud and falsehood, and the law abhors both. 
The remedy is so applied as to promote the ends of justice. It is available only 
for protection, and cannot be nsed as a weapon of assault. It accomplishes that 
which ought to be done between man and man, and is not permitted to go beyond' 
this limit. It is akin to the principle involved in the limitation of actions, and 
does its work of justice and repose where the statute cannot be invoked." 

With référence to the signiflcance of the term "fraud" or "frandu- 
lent," as used by various courts in speaking of équitable estoppels, 
Pomeroy (2 Pom. Eq. Jur. § 803) says those terms, thus used, are vir- 
tually synonymous with "unconscientious," or "inéquitable," and 
that "it is in strict agreement with équitable notions to say, of a 
party sought to be estopped, that his répudiation of his own prior 
conduet, which had amounted to an estoppel, and hia assertion of 
claims notwithstanding his former acts or words, would be fraudu- 
lent, — ^would be a fraud upon the rights of the person benefited by 
the estoppel." And he déclares that it would be accurate to describ^ 
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in gênerai tenns, an équitable estoppel as "such copduct by a party 
that it would be fraudulent, or a fraud upon iSas rights of another, 
for him afterwards to repudiate, and to set up daims inconsistent 
with it." This leamed author sums up his discussion by saying: 

"When ail the varieties of équitable estoppel are compared, it will be found, I 
think, that the doctrine rests upon the foUowing gênerai principle: When one 
of two innocent persons— that is, persons eaeh gniltlesB of an intentional, moral 
WTong— must suffer a loss, it must be borne by that one of them who, by his 
conduet, acts, or admissions, has rendered the injury possible." 

The last exception urged by libelant is, as to tender by claimants 
made and deposited, tbat it is insufflcient. In my opinion this ex- 
ception cannot be sustained in the présent state of the case. The 
letter of libelant states the account OT.?ing to him as "about fifty 
dollars." When the évidence is ail before the court, and the case 
submitted for final judgment, this exception may then be presented, 
if libelant be so advised. Subject to such reserved right, this excep- 
tion is overruled. 

It follows, from the foregoing, that ail the exceptions flled by libel- 
ant are OTerruled. Let order be entered accordingly, to which libel- 
ant excepts. 
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THE DBCATUR H. MILLER. 

THE BOWDEN v. THE DECATUE H. MILLER et al, 

(Circuit Court of Appeals, Fourth Circuit February 2, 1897.) 

No. 188. 

1. Collision— Steamships in Haubor. 

A steamship which, on approaching another steamer lying or moving in a 
narrow harbor channel, fails to get any answer to her signais, should hâve her 
attention arrested thereby, and is Iwund to take every précaution to aToid 
risk of collision, even from the négligence of the other. 

a. Same. 

A steamship without steam up, which has been moved from her dock, and 
is lying in the channel of a narrow harbor, while her tug is preparing to tow 
her, is in fault if she fails to maintain a lookout for approaching vessels, so 
as to apprise them of her helpless condition. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Eobért H. Smith, for appellant 

William Pinkney Whyte (Daniel H. Hayne and Joseph Whyte on 
the brief), for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This is an appeal from the decree 
of the district court of the United States for the district of Maryland, 
in admiralty. It is a case of collision growing out of thèse facts: 
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The Decatur H, Miller is a stearnship of tlie Merchants' & Miners' 
Transportation Company. She is 260 feet long, 38 feet beam, Her 
sides are 20 feet above tlie water line, and she bas bouses on deck 
adding to ber beight ont of water. Tbe docks of tbis line are in 
tbt! inner barbor of tbe port of Baltimore, wbicb at tbis point is from 
1)00 feet to 1,000 feet wide. Sbe was in ber dock on tbe early morn- 
ing of tbe 18tb May, 1896, and bad discbarged ail ber cargo, witb tbe 
exception of about 400 tons. Her owners desired to bave ber moved 
lower down tbe barbor, for tbe purpose of finisbing disebarge of car- 
go. To tbat end, as sbe bad no steam in ber boilers, tbe tug Venus 
was employed. Tbis tug was owned by tbe steamsbip company, and 
was customarily employed for tbe purpose of moving its sbips under 
thèse circumstances. Tbe Miller was lying in her dock, witb ber 
starboard side to tbe wharf, Tbe tug made a line fast to ber port 
quarter, pulled ber stern foremost into tbe stream, ber bead pointing 
up tbe barbor, and then pulled ber around until her beading was re- 
versed, pointing down tbe cbannel. Sbe was then about 300 feet 
from tbe line of wharves. In tbe meantime tbe Bowden, a fruit 
steamer, was. coming up tbe barbor of Baltimore, on tbe way to ber 
own dock, not far above tbat at wbicb tbe Miller bad been lying. 
Wben sbe was opposite tbe quarantine station sbe had reduced ber 
speed to about seven miles per bour, and as sbe got near and into tbe 
inner barbor sbe slowed down to about four miles an bour. Sbe was 
in a bend of tbe river, and as sbe reacbed Sbryock's Wharf, at tbe end 
of tbe bend, sbe ported her belm so as to pass along tbe front of tbe 
wharves. Just before, or perhaps just as, sbe reacbed tbis point, 
sbe nearly came into collision witb a water boat; starboarding her 
belm to avoid tbe collision, and immediately porting it again. As 
sbe rounded Sbryock's Wharf sbe came m sigbt of tbe MiUer, lying as 
above stated. At tbat moment tbe tug Venus had cast off tbe line 
to tbe MUler, blowing a long blast of ber wbistle as sbe did so, and 
had backed, and gone in on tbe starboard quarter of the Miller. Sbe 
was completely hidden from tbe Bowden, and was not seen by any 
one on tbat vessel. Tbe Bowden, coming in sigbt of, and wben 
about 1 ,200 feet away from, tbe Miller, blew one blast of ber wbistle, 
indicating tbat sbe would pass to port between ber and the 
wharves. No response whatever came from the Miller or from the 
tug Venus, and it appears tbat tbis signal was not heard eitber 
on the tug or the steamer. Having no response, the Bowden kept 
on ber way without slacking or stopping until sbe was within 
300 feet of the Miller, wben, observing tbat the Miller was gradually 
approacbing her, tbe Bowden put her helm hard a-port, and re- 
versed at full speed. Her momentum was not checked, nor her 
direction changed, and she struck the Miller on ber port side at an 
angle of 45°, making an incision aboUt 12 feet from top to bottom, 
and about 3 feet wide. Tbe Miller was towed to ber wharf, where 
sbe fllled and sank about 20 minutes after the collision. At tbe 
time of the collision the Miller, without steam berself, and not 
yet fastened to the tug, bad no headway on her. She must, bow- 
ever, bave been in motion, sagging under tbe influence of the wind, 
a light breeze, on ber starboard side, and perhaps under the mo- 
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mentum of the turn given to her by fhe tug în changing her head- 
ing f rom up to down the stream. There was no tide. Notwitlistand- 
ing this, the Miller had not diminished the space between herself 
and the wharves less than 150 or 175 feet. The Bowden was 27 
feet beam. She steered badly, and did not readily yield to her 
engines when reversed. 

The court below, after hearing the witnesses, -was of the opinion 
that there was sufficient space for the Bowden to pass between the 
Miller and the Une of wharves, and that the disaster was due in 
great measure to the fact that the pilot on the Bowden had gone 
too near to the Miller without porting sufficiently, relying upon 
the Miller to get out of his way; that he thus lost his head, and, 
when he rerersed his engines, found that the Bowden would not 
obey her helm. This finding of the fact by the court below has 
great weight with this court. The Lucy and The Spring Garden, 
42 U. S. App. 100-104, 20 C. 0. A. 660, and 74 Fed. 572. And a 
careful review of the testimony leads us to the same conclusion. 
It is clearly not a case of inévitable accident, which must be under- 
stood to mean a collision which occurs when both parties hâve 
endeavored by every means in their power, with due care and cau- 
tion and a proper display of nautical skill, to prevent the occur- 
rence of the accident, and when the proofs show that it occurred 
in spite of everything that nautical skill, care, and précaution could 
do to keep the vessels apart. The Maybey and Cooper, 14 Wall. 
215; The Grâce Girdler, 7 Wall. 196. In thèse narrow channel 
ways, the utmost care and précaution are required, not only to 
prevent collision, but to avoid the risk of collision. There is no 
room for theory. The rapid succession of facts must be closely 
observed, and must goveru. The Bowden may hâve concluded 
that the Miller was under way. But when she gave her whistle 
and received no response, nor observed any movement on the 
part of the Miller, her attention should hâve been arrested, and it 
was her duty to hâve taken every précaution to avoid the resuit of 
négligence, even, on the part of the Miller. Instead of doing this, 
she pursued her course unchanged, notwithstanding her defeet in 
steering, until it was too late either to change her direction, or to 
reverse and back in time to prevent the collision. 

But was the Miller wholly without fault? She had the right 
to do as she did, — to be towed out into the stream. This, it seems, 
was the custom with ail the steamers of her Une. But absolutely 
helpless as she was when she reached the midchannel, in a narrow 
seaway, the entrance and exit of ail vessels using the inner har- 
bor, it behooved her to take and exercise every précaution possible. 
While elaborate rules hâve been adopted, intended to prevent the 
risk of collision, still so important is it that every possible précau- 
tion should be taken, that thèse same rules themselves provide 
that nothing contained in them shall exonerate any ship from the 
conséquences of the neglect of any précaution which may be re- 
quired by the ordinary practice of seamen, or by the spécial cir- 
cumstances of the case. The Sunnyside, 91 U. S. 208. "The rul- 
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ing principle of the court is that an obligation rests on ail vessels 
found in the avenues of commerce to employ active diligence to 
avoid collisions." New York, etc., Co. v. Calderwood, 19 How. 246; 
The Maria Martin, 12 Wall. 31. The Miller on this occasion had 
no one whatever on the lookout. Her acting master and her crew 
were ail busily engaged in duties vrhich occupied ail their atten- 
tion, precisely as if she were tied to a wharf. Not only was the 
blast of the approaching steamer not observed; it was not even 
heard by any one on her deck. True, she could not hâve responded 
either with one blast or two blasts, for that would hâve asserted 
that she was proceeding either with a port or a starboard helm, 
while in truth she could hâve done neither. But she could hâve 
blown the danger signais, indicating her own helpless condition. 
The Boslyn, 22 Fed. 687. Had there been a lookout, or had her 
acting master realized hia duty, signais could hâve corne from the 
tug, or the tug itself haye been put in motion and the disaster 
averted; for, according to ail the testimony, a slight change of di- 
rection would hâve prevented the collision. Certainly an early 
indication to the Bowden would hâve removed her mistake. It ia 
manifest that the indifférence and négligence of the crew of the 
Miller contributed to this accident. Great care is required of a 
large steamer, leaving her dock, to see that no damage is done to 
other vessels near her. The City of Paris, Fed. Cas. No. 2,767, 14 
Blatchf. 531. The position of the Decatur H. Miller was closely, 
if not wholly, analogous to a sailing vessel in stays, and there is 
no doubt that it was the duty of other vessels to keep clear of her. 
But even in such case it is the duty of those on board to take 
a due look around beforehand to ascertain that no ship is in the 
neighborhood, likely to corne on them. Mars. Mar. Coll. 447, and 
note. See, also, The John Fenwick, L. R. 3 Adm. & Ecc. 500. In 
The American Éagle, 27 Fed. 465, — a case closely resembling this 
in some, but not ail, respects, — a steamer, the Eagle, oollided 
with a tug engaged in making up her tow in East River, New York 
Harbor, and, while so doing, helpless to get out of the way of other 
vessels. In that case the court says: 

"Being in fuU view of ail approaching Tessels, and at a suffident distance to 
enable them to keep away from her by gettlng her tow in readiness to move, the 
pilot of the tug had no reason to suppose the Eagle would not go on one side or 
the other of Um. When he saw the Eagle coming towards him, he hailed her to 
keep off. There was nothing he could do more, since he could not safely move 
forward or backward." 

There was no such effort on the part of the Miller, no action or 
précaution whatever, and consequently she also was in fault. Un- 
der thèse circumstances, the damages should be apportioned. Let 
the case be remanded to the district court, with directions to take 
such order therein as will be in accordance with this opinion. 
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THE MEXICO. 

In re COMPANIA TRANSATLANTICA. 

(District Court, S. D. New York. February 10, 1897.) 

1. COLLISIOS— StidaMEUS — PORTING WHIiX Green to Guken— Fa ui.t. 

The Nansemond, on a course N. N. E., crossed, from port to starboard, the 
course of the Mexico, bound N., 70° W., at least a half mile or a mile away, 
and brought the lights green against green. The N. then "ported a little," 
"ported a little more," and when several points on the M.'s starboard bow, 
less than a minute before collision, "hard a-ported," showing her red light, 
and soon eollided with the M.'s starboard side. Held, the N. was in fault for 
porting when the vessels were green to green, her last order being one of 
extrême recl^lessness. 

& Reversing Geak Clamped— Fadlt. 

The N. had the reversing gear of her engines clamped fast to the rock arm, 
so that from one to five minutes was required to release it after notice to 
reverse. In conséquence, the master's signal to reverse his engine could not 
be obeyed. Bdd a gross fault. 

IL Omission to Stop and Reverse— Situation in Extremis. 

On seeing the green light of the N. suddenly change to red off the starboard 
bow, and less than a minute before collision, the M. hard starboarded, 
and kept on at full speed, as the only chance of avoiding collision. Held, the 
situation was in extremis, caused by the faults of the N.; and, whether the 
course taken was actually the best possible or not, the M. was not in fault 
. for the resuit. 

4. Fault of Ose seing Clear, Pboof dp Contributort Fault mcst be Cleab anu 
convinoin'o. 

Where the faults of one vessel are clear, the évidence of contributory nég- 
ligence on the part of the other should be clear and convincing. Any reason- 
able doubt of the propriety of her navigation should be resolved in her favor. 

This was a pétition for limitation of liability filed by the Com- 
pania Transatlantica, owner of the Mexico, for damages amounting 
to 1158,226.31, caused by the total loss of the steamship Nansemond 
and her cargo, in a collision with the Mexico, off the coast of 
Venezuela, and near the Island of Oruba, on December 21, 1895: 
The value of the Mexico and of her pending freight was fixed in 
the limitation proceedîng at $60,754.88. 

Convers & Kirlin, for petitioner. 

Butler, Notman, Joline & Mynderse, Carter & Ledyard, and E. 
L. Baylies, for damage claimants. 

BEOWN, District Judge. The above pétition was filed to limit 
the liability of the petitioning company, owner of the steamship 
Mexico, for damages occasioned by a collision between her and the 
steamer Nansemond at about half past 2 a. m. of December 21, 
1895, to the southward of Oruba Light, near the Gulf of Venezuela, 
through which the Nansemond and her cargo becarae a total loss, 
and her master and others of her crew were drowned. 

The Mexico was an iron vessel of 1,359 tons register and 331 feet 
long, bound from Puerto Oaballo to Savanilla, and until shortly 
before the collision was on a course of N., 70° W. The Nansemond 
was a wooden steamer, from Wilmington, Del., 165 feet long and of 
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223 tons net register. She was bound from Maracaîbo to Curaçoa, 
with a cargo of coffee. The night was dark, and at such times her 
usual course was N. E. by E. until passing Oruba Light, when 
the course was clianged to tlie south.ward for Onraçoa. Libels were 
filed by the owners of the Nansemond and by underwriters on her 
cargo for the damage, and thereupon the présent pétition was tiled, 
praying for a limitation of liability, and at the same time denying 
that there was any négligence on the part of the Mexico, and aver- 
ring that the accident was solely through the fault of the Nanse- 
mond. Much testimony has been taken as to the faults occasion- 
ing the collision. The loss of the master of the Nansemond, and 
the fact that only two persons survived who were on deck at the 
time of the accident, and that thèse are of but very moderate 
intelligence, make the Nansemond's account of the collision very 
imperfect. It is certain, however, that the mast headlight of the 
Mexico was seen, when at least a couple of miles distant, more or 
less on the Nansemond's starboard bow; that the boatswain soon 
after went to the cabin and called the master, who looked at the 
light with glasses, and afterwards gave an order to port a little. 
From the testimony of the Mexico's officers that the Nansemond's 
green light was first seen about five degrees on the Mexico's port 
bow, it is probable that the red light of the Mexico may hâve been 
the first colored light seen by the master of the Nansemond, or 
possibly both of her colored lights; but it is further certain from 
the testimony on both sides that the Nansemond soon crossed the 
line of the Mexico's course from port to starboard, so as to bring 
the green light of the Mexico into view, against the green light of 
the Nansemond. Lendeborg, the wheelman on the Nansemond, 
did not see either of the side lights of the Mexico until just before 
the collision; but Hellburg, the boatswain, who had called the 
master, and who afterwards stood outside near the pilot house, per- 
sistently adhered to, and several times repeated, his statements, 
that the green light of the Mexico was visible when he heard the 
master give the order to port; and from his testimony it appears 
that this was a considérable time before the collision. Lendeborg 
says that the master gave three différent orders: First, "port a 
little," then "port a little more," and flnally "hard a-port" ; the lat- 
ter, when the vessels were very near; and that ail of thèse orders 
were obeyed. The last order was probably less than a minute 
before collision. The repeated statements of Hellburg (except as 
to the Mexico being only one and a half points on his starboard 
bow, which could not be true at the last), agrée in gênerai with 
the testimony of the ofScers of the Mexico, who say that the Nanse- 
mond drew across the bow of the Mexico, when at a considérable 
distance, from port to starboard, and that she continued to show 
her green light alone until she was several points on their star- 
board bow; and that when near, and well off to starboard, the 
Nansemond showed her red light, as if to cross again, from star- 
board to port, so as to double up on her course, thus threatening 
immédiate collision; and that as the only means of escaping colli- 



THE MEXICO. 



665 



sion, the Mexico's wheel was starboarded, and full gpeed continued, 
so that her course was changed three points to W. S. W. at tlxe 
time of the collision, or a little after. Hellburg, the boatswain 
of the Nansemond, makes the angle of collision about a right an- 
gle; the other witn esses make the angle from four to eight points; 
that is, between the starboard side of the Mexico and the port side 
of the Nansemond, showing that the Nansemond changed her 
course from ten to thirteen points. 

The above gênerai account of the Nansemond's navigation, in- 
credible almost as it may seem, is so clearly established by the tes- 
timony on both sides, that it must be held to be substantially 
true. I can flnd only two suggestions in the testimony for even a 
partial explanation: First, that the master had been drinking, as 
appears from the testimony of his engineer, who says, "I smelled 
it off him that night in the engine room door;" and nert, the fact 
that it was near the time for the usual change of the Nansemond's 
course to southward, and that the master might, therefore, hâve 
thought that he would haul off to the southward, across the course 
of the Mexico, even after the vessels were showing green to green, 
so that their courses had become entirely safe, and ail danger of 
collision from the original crossing courses had ended. 

But thèse suggestions do not afford the least justification to the 
Nansemond. Having crossed the Mexico's course from port to star- 
board, certainly at a distance of from half a mile to a mile, and 
showing green to green, it was the Nansemond's plain duty to con- 
tinue green to green until the vessels had passed each other. The 
final order, "hard a-port," very shortly before collision, was one of 
extrême recklessness, and was at the Nansemond's sole risk. 

The testimony of the engineer of the Nansempnd shows still an- 
other gross fault on the Nansemond's part, which made reversai 
impossible when reversai was necessary, for the reversing gear had 
been made fast by a clamp to the rock arm, which would require 
from one to flve minutes to release after notice to reverse. In con- 
séquence of this clamping, the signal of the master of the Nanse- 
mond to reverse his engine could not be obeyed. 

I do not see how any fault can be imputed to the Mexico. As 
the hull of the Nansemond could not be seen from the Mexico in 
the darkness, and the vessels weré showing green to green for 
a considérable time, there was no reason for any appréhension on 
the part of the Mexico, and therefore no reason for her slackening 
speed until the red light of the Nansemond suddenly appeared but 
a few hundred feet distant, broad off on the Mexico's starboard 
bow. So extraordinary and unaccountable a maneuver mlght well 
be bewildering. From a position of apparent absolute safety, colli- 
sion within less than a minute was suddenly threatened. Whether 
in this sudden emergency the course taken by the Mexico's ofScers 
was actually the best possible or not, she is not responsible for the 
resuit. The Nansemond was then so near that it was apparently 
impossible for the Mexico to avoid her by stopping and reversing. 
Her only possible chance of escape seemed to be by doing what 
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her oflScers testify was done, viz., putting the wheel to starboard, 
and keeping on as fast as possible. It was a situation in extremis, 
brought about by narigation so extraordinary and so culpable that 
the testimony of the Nansemond's boatswain clearly indicates that 
he recognized it was wrong, though he could not interfère. The 
language of Mr. Justice Brown, in the case of The City of New 
Yorli, 147 U. S. 85, 13 Sup. Ct. 21G, is peculiarly applicable: 

"In view of the recklessness with which the steamer was navigated that evening, 
it is no more than just that the évidence of contributory négligence on the part of 
the sailing vessel should be clear and convincing. Where fault on the part of one 
vessel is, of itself, sufficient to account for the disaster, it is not enough for such 
vessel to raise a doubt with regard to the management of the other vessel. There 
is some presumption, at least, adverse to its claim, and any reasonable doubt with 
regard to the propriety of the conduct of such otier .vessel should be resolved in 
its favor." 

And see The City of Paris, 9 Wall. 634; The John L. Hasbrouck. 
93 U. S. 405; The Maggie J. Smith, 123 U. S. 349, 8 Sup. Ot. 159: 
The Elue Jacket, 144 U. S. 371, 12 Sup. Ct. 711; The Delaware. 
161 U. S. 459, 16 Sup. Ct. 516; The Ludvig Holberg, 157 U. S. 60. 
70, 15 Sup. Ot. 477; The E. A. Packer, 49 Fed. 92; The Bywell 
Oastle, 4 Prob. Div. 219. 

The counsel for the claimants has presented many ingénions sug 
gestions for holding the Mexico partly to blâme. But in the light 
of the principal f au Its as to the navigation of the Nansemond, which 
are clearly shown by her own witnesses, I see no sufficient ground 
for holding the Mexico in fault. The story of her ofQcers seems to 
me in every way consistent, natural and probable; there is no rea- 
son to discrédit its gênerai correctness. The fault of the Nanse- 
mond is clear and gross; and it seems clear to me that when the 
Nansemond's red light appeared the situation was in extremis. 

A decree should be entered ûnding that the Mexico was with 
out fault. 
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CONSOLIDATED TKACTION CO. t. GUARANTOHS' LIABILITY & IN- 
DEMNITY CO. OF PEJSNSYLVANIA. 

(Circuit Court, D. New Jersey. February 13, 1897.) 

Rbmoval of Causes— Right to Speed Filiso op Record. 

After a party has filed his pétition and bond in tlie state court, the opposing 
party may file a copy of tlxe record in tlie fédéral court before the expiration 
of the time limited for the removing party to do so; and the court may then 
require the latter to plead. Arthur's Adm'ra v. Insurance Co., Fed. Cas. No. 
565, 7 Reporter, 329, foUowed. 

Vredenburgh & Grarretson, for plaintiff. 
Depue & Parker, for défendant. 

KIRKPATEICK, District Judge. This suit was commenced by 
summons in the suprême court of the state of New Jersey on October 
22, 1896. The time for the défendant to plead expired January 1, 
1897. On the 30th December, 1896, the défendant filed its pétition 
and bond for the removal of the cause to this court. The time with- 
in which the défendant would be obliged to file the record in this 
court would not expire until the first day of the next term, viz. March 
23, 1897. On the 16th January, 1897, the plaintifE filed a copy of the 
record in this court, and gave notice thereof to the défendant, who, 
failing to plead, was, by order of this court dated February 2d, re- 
quired to do so within 15 days thereafter. The motion now is to set 
aside as improvidently granted this order to plead. While there 
seems to be a différence of opinion among the judges as to the status 
of cases removed from state courts between the time of filing the pé- 
tition and bond in the state court and the first day of the next term 
of the United States court to which the case has been removed, I flnd 
the question determined in this circuit. In Arthur's Adm'rs v. In- 
surance Co., 7 Reporter, 329, Fed. Cas. No. 565, McKennan, J., says: 

"The state court ceases to hare jurisdiction upon the proper filing of the péti- 
tion and bond in cases where the act of congress gives jurisdiction in the cause 
to the court. The resnlt is that the cause from that time ia in theory in this 
court, and the only question is whether, where the party who has the right neg- 
lects to file the copy, to the détriment of the other party, the latter cannot do it 
for him. I hâve no doubt that he can." 

The rule so laid down has been followed in practice in this circuit, 
and orders hâve been granted to speed the cause before the expira- 
tion of the time limited to the removing party for filing a copy of 
the record in this court. The motion will be dènied. 



BRYAR et al. v. BRYAB. 
(Circuit Court, W. D. Pennsylvania. February 5, 1897.) 

PEnEKAL AND StATE COURTS— CoNCrlRRENT SniTS — JUDOMENT IX StaTB COURT. 

The wife of a bankrupt brought a bill in equity in the United States dis- 
trict court against the bankrupt and his assignée, claiming to be the équi- 
table owner of the undivided one-half of land the légal title to which was in 
the bankrupt. C, the purchaser of the land at assignee's sale, intervened 
as défendant. There was a decree in favor of the wife, and an appeal there- 
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from to the United States circuit court. Pending this appeal the wife 
bronght ejeetment in a court of the state (Pennsylvania) against C, upon 
tlie same équitable title wliicli was the f oundation of her pending bill. The 
ejeetment was tried upon the merits, and resulted in a verdict and judgmeut 
against the wife. Held, that she and her heirs were thereby concluded in 
the pending suit iu the circuit court. 
S. Samf. — FoLLowisG State Décisions — Rcle ci? Propeuty. 

It being a rule of property in Pennsylvania that, in ejeetment upon an 
équitable title, one verdict and judgment are conclusive of the title, equally 
binding effect is to be given to such a verdict and judgment in the fédéral 
courts. 

This was a bill in equity flled by Jane Bryar, in tbe district court, 
against James Bryar, a bankrupt, Thomas Campbell, and others, she 
claiming to be équitable owner of an undivided one-half of certain 
lands the légal title of which was in the bankrupt. The district court 
rendered a decree for the complainant, and the opposite parties took 
an appeal to this court, where the cause has since been pending. 

W. B. Kodgers, for appellants. 
L. C. Barton, for appellee. 

Before ACHESON, Circuit Judge, and BUFPINGTON, District 
Judge. 

ACHESON, Circuit Judge. Pending this appeal, in the year 1880, 
Jane Bryar brought an action of ejeetment in the court of common 
pleas No. 1, of AUegheny county, Pa., against Thomas Campbell 
and others, to recover the land hère in controversy. That case was 
tried before a jury, and a verdict rendered in favor of the défendants 
in the action. Judgment upon the verdict having been entered, 
Mrs. Bryar sued out a writ of error, and, after argument, the suprême 
court of Pennsylvania aflQrmed the judgment of the court of common 
pleas. 30 Pittsb. Leg. J. 12. In that ejeetment Mrs. Bryar set up 
against Thomas Campbell, as the basis of her right to recover, the 
same équitable title which was the foundation of her bill in equity 
in the United States district court, and which her heirs now assert 
against Campbell in this court. Thèse facts, which hâve been brought 
upon the record by proofs and a written stipulation, are décisive, we 
think, against the heirs of Jane Bryar, the now appellees. Mrs. Bryar 
elected to hâve her rights determined in the state courts, and 
Campbell was compelled to défend in the state forum. Whether or 
not Campbell could hâve set up the pendency of the bill hère in 
abatement or in bar of the action in the court of common pleas we 
ueed not inquire. It is enough that he did not attempt to do so, and 
the action proceeded in the state courts upon the merits to final 
judgment. As an adverse décision there against Campbell would 
hâve concluded him, so the décision in his favor concluded Mrs. 
Bryar and her heirs. The ejeetment brought by Mrs. Bryar was 
upon her équitable title, — a procédure allowable in the courts of 
Pennsylvania, where an équitable ejeetment is the full équivalent of 
and substitute for a bill in equity, — and it is well settled that in 
ejeetment upon an équitable title one verdict and judgment are con- 
clusive of the title. Peterman v. Huling, 31 Pa. St. 432; Winpenny v. 
Winpenny, 92 Pa. St. 440. This being an established rule of property 



LOUISVILLE, N. A. & C. RY. CO. V. LODISVILLE TEOST CO. 659 

in Pennsylvania, an equally conclusive effeet is to be given to such a 
verdict and judgment in the courts of the United States. Miles v. 
Oaldwell, 2 Wall. 36. A complète défense to this bill is tlierefore 
shown, and that défense is available hère under the présent plead- 
ings, supplemented by the stipulation of counsel. 

BUFFINGTON, District Judge, concurs. 

PER CURIAM. This cause, having corne on for final hearing upon 
the pleadings, proofs, and a written stipulation, was argued by coun- 
sel ; and now, February 5, 1897, upon considération, the decree of the 
district court is reversed, the costs in that court, however, to be paid 
by Thomas Campbell; and it is further ordered, adjudged, and de 
creed that the bill of complaint be, and the same is, dismissed, with 
ont costs in this court. 



LOUISVILLE, N. A. & C. RY. CO. t. LOUISVILLE TRUST CO. et al. 

"(Circuit Court, D. Kentucky. February 9, 1897.) 

Cektiorabi bt Suprême Court to Circuit Court of Appeals— Effect as to Trial 
Court. 

The effect of a certiorari, when awarded by the suprême court in a causi' 
decided by the circuit court of appeals, is to suspend any action that might be 
taken by that court, or by the trial court in obédience to its mandate; but 
it does not restore jurisdiction to the trial court, nor gire such court authority 
to set aside orders legally and properly made, in obédience to the mandate 
of the circuit court of appeals, before the writ of certiorari was awarded. 

George W. Kretzinger and Pritle & Trabue, for complainant. 
St. John Boyle and Swager Sherley, for défendants. 

BARR, District Judge. The Louisville, New Albany & Chicago 
Railway Company obtained a judgment against the Louisville Trust 
Company and others in this court, which declared that a guaranty 
which was indorsed upon certain coupon bonds issued by the Rich- 
mond, Nicholasville & Beattyville Railway Company by said Louis- 
ville, New Albany & Chicago Raiiroad Company waa ultra vires 
and invalid, and which directed that the guaranty thereon should be 
eanceled, and the injunction which was originally granted, prevent- 
ing the transfer of said bonds with the guaranty thereon, was made 
perpétuai. From this judgment the Louisville Trust Company and 
others, holders of said bonds, appealed with supersedeas bonds to 
the circuit court of appeals, and that court reversed the judgment of 
this court, holding that the guaranty was invalid as to the appel- 
lants, and directed by mandate that the bills flled by the Louis- 
ville, New Albany & Chicago Railway Company should be dismissed, 
with costs. 22 C. C. A. 378, 75 Fed. 433. The mandates of the cir- 
cuit court of appeals in the several cases were dated October 8, 
1896, and flled in this court on November 14, 1896, and on the same 
day, pursuant to and in obédience to said mandates, on motion of the 
appellants, an order was entered by this court dismissing the bills, 
with costs in favor of the several appellants except the Louisville 



660 78 FEDERAL REPORTER. 

Banking Company, the Kentucky National Bank, and W. W. Jenk- 
ins. On the Ist day of December, 1896, the Louisville, New Albany 
& Chicago Eailway Company flled the affidavit of its counsel, to- 
gether with a copy of the order of the suprême court of the United 
States, granting a writ of certiorari to the United States circuit court 
of appeals for this circuit in the cause, and moved this court to set 
aside the order of dismissal entered on the 14th day of November, 
1896. This affldavit was accompanied with a copy of said order as 
stated, attested by the clerk of the suprême court of the United 
States, showing that the writ of certiorari was granted on the 16th 
day of November, 1896, to the circuit court of appeals of this circuit. 
It aiso appeared from the statement of said affidavit that notice of 
the fact that an application would be made on the 9th day of No- 
vember, 1896, to the suprême court by the Louisville, New Albany & 
Chicago Railway Company for a writ of certiorari was accepted by 
counsel for défendants on the 12th of October, 1896, and that such 
motion was made on the 9th of November, 1896, to the suprême court 
of the United States, and granted on the 16th day of November, 1896. 
When the original bill was flled against the several parties an injunc- 
tion bond was executed by the complainant, the Louisville, New Al- 
bany & Chicago Railway Company, to the several parties who were 
then défendants, the condition of which was that the obligors therein 
would pay to the obligées, or such of them as might be damaged by 
the injunction then granted, such damages as they, he, or it might 
sustain by reason of the issuing of said injunction, if it be flnally de- 
cided that said injunction ought not to hâve been granted; and 
when the bill was amended, bringing in other parties, another injunc- 
tion bond was executed by complainant with security, conditibned 
as in the flrst bond. On the 2d of February, 1896, the défendants 
the Louisville Trust Company and others, obligées in the said injunc- 
tion bonds, moved the court to refer the case to a spécial master to 
hear and détermine as to what damage, if any, said obligors of said 
bonds shall pay to said obligées therein, and report the same to the 
court for action thereon. Both of thèse motions hâve been submit- 
ted. 

It will be seen from this brief statement of the facts that the writ 
of certiorari which issued from the suprême court was issued to the 
circuit court of appeals, and not to this court; nor has that court 
made any order on this court in regard to its action. The motion 
of the Louisville, New Albany & Chicago Railway Company to hâve 
this court set aside the order entered on the 14th of November, 1896, 
is upon the theory that this court still has control over the judginent 
then entered, as the motion to set it aside was made dnring the same 
term, and that the effect of the certiorari issued by the suprême court 
of the United States upon the circuit court of appeals is to set aside 
the action of the circuit court of appeals and the action of this court 
thereunder, and leave the cause as if it had gone up upon appeal 
directiy to the suprême court. We hâve been unable to find any 
ruling of the suprême court or any established practice in regard to 
the effect upon the trial court of a writ of certiorari granted as in 
this case. The act of March 3, 1891, provides that: 
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"Whenever on appeal or writ of error or otherwise, a case coming directiy 
from the district court or existing circuit court shall be reviewed and determined 
in the suprême court the cause shall be remanded to the proper district or circuit 
court for further proceeedings to be taken in pursuance of such détermination." 
■'Whenever on appeal or writ of error or otherwise a case coming from a district 
or circuit court shall be reviewed and determined in the circuit court of appeals 
in a case in which the décision in the circuit court of appeals is final such cause 
shall be remanded to the said district or circuit court for further proceeedings to 
be taken in pursuance of such détermination." 

And it pro vides in another section: 

"That in any such case as hereinbefore made final in the circuit court of ap- 
peals it shall be compétent for the suprême court to require, by certiorari or other- 
wise, any such case to be certified to the suprême court for its review and déter- 
mination with the same power and authority in the case as if it had been carried 
by appeal or writ of error to the suprême court." 

And in another provision: 

"Whenever on appeal or writ of error or otherwise a case coming from a circuit 
court of appeals shall be reviewed and determined in the suprême court the cause 
shall be remanded by the suprême court to the proper district or circuit court for 
further proceedings in pursuance of such détermination." 

Thus the acts of congress give the circuit courts of appeals in those 
cases over which they hâve appellate jurisdiction and can enter a 
final judgment plenary power to remand the case to the inferior 
court, with such direction as they might détermine. This mandate 
thus entered must be obeyed by the inferior court, unless it has been 
suspended or superseded by a certiorari from the suprême court for 
the purpose of review or détermination. This statute, while it 
gives full power to the suprême court to remand to the trial court 
for such proceedings as may be proper to carry out the final judg 
ment of that court, is silent as to what should be done in the intérim 
between the adjudication by the circuit court of appeals and the, 
final adjudication by the suprême court. It must, of necessity, be 
still a pending suit, and the parties must, by the tenus of the act 
of 1891, be subject to the final adjudication of the suprême court. 
Hère we bave an injunction granted originally by the trial court, 
and the relief granted upon final hearing, the case taken to the 
circuit court of appeals, and there an adjudication reversing the 
case, with a mandate issuing from that court direeting this court to 
dismiss the bill, and with it the injunction, with costs; and the in- 
quiry is whether this court can now, while the case is pending in 
the suprême court, set aside this order entered under the mandate 
of the circuit court of appeals. 

At common law the writ of certiorari is used for two purposes: 
First, as an appellate proceeding for the re-examination of some ac- 
tion of an inferior tribunal; and, second, as an auxiliary process to 
enable the court to obtain further information in respect to some 
matter already before it for adjudication. It is for the latter pur- 
pose that the writ has been usually employed by the suprême court. 
The removal of a proceeding by a writ of certiorari at common law 
might hâve been both before and after final judgment. Hère, by 
the terms of the statute, the suprême court has the same authority 
over a cause removed by certiorari as if it had been carried there 
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by appeal or writ of error. The authorities at common law seem to 
differ somewhat as to whether, in addition to thé writ of certiorari, 
an order of supersedeas should be issued to or by tlie inferior court. 
Perhaps the better authorities are that the certiorari, when awarded, 
and notice thereof given, was in itself a supersedeas. We think this 
is the effect of the certiorari granted under this act of 1891 by tlie 
suprême court. 

In the case of Ewing v. Thompson, 43 Pa. St. 377, Judge Strong,, 
afterwards Justice Strong of the suprême court, in discussing the 
effect of a writ of certiorari, speaking for the Pennsylvania suprême 
court, says: 

"Very many English as well as American authorities are eollected in Patchiu 
T. Mayor, etc., 13 Wend. 664. There are very many others, ail holding a common- 
law writ of certiorari, whether issued before or after judgment, to be, in effect, a 
supersedeas. ïhere are none to the contrary. In some of them it is ruled that 
action by the inferior court after the service of the writ is erroneous; in others 
it is said to be void, and punishable as a eontempt They ail, however, assert no 
more than the power of the tribunal to which the writ is directed is suspended by 
it, that the judicial proceedings can progress no further in the lower court." 

In McWilIiams v. King, 32 N. J. Law, 23, it is held tJhat at common 
law a supersedeas was issued by the inferior court after the certi- 
orari was awarded, but the New Jersey practice was for the superior 
court to issue the supersedeas. And the court, in the course of its 
opinion, said: 

"But it is to be remembered that the writ of certiorari is of itself and propiio 
vigore a supersedeas. Neither the inferior court nor the oflicer holding the process 
of such inferior court can rightf uUy proceed after formai notice of its having beeu 
issued. Every act donc after such notice is not only irregular, but absolutely 
void; and the parties doing such acts are trespassers." 

See, also, 2 Hawk. P. G. pp. 400-416; 1 Bac. Abr. "Certiorari," 
G; Com. Dig. "Certiorari," G. 

It would seem from this view that after a certiorari was issued 
by the suprême court the authority and power of the circuit court 
of appeals over the proceedings was at least suspended. I flnd in 
Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Go., 163 U. S. 593, 
16 Sup. et. 1184, this language used by the suprême court in no- 
ticing a point which had not been raised in the circuit court, nor as- 
signed for error to the decree in the circuit court of appeals, viz. : 

"It is admitted that the point is raised for the first time in this court. We 
hâve to détermine in this appeal whether in our judgment the circuit court of ap- 
peals did or did not err, and afflrm or reverse accordingly. It is true that our dé- 
cision necessarily reviews the decree of the circuit court in reviewing the action 
of the court of appeals upon it, and under the statTite our mandate goes to the 
circuit court directly; but it is, notwithstanding, the judgment of the circuit court 
of appeals that we are called upon primarily to review. It will be seen then that 
the judgments of the circuit court of appeals should not ordinarily be re-examined 
on the suggestion of error in that court in that it did not hold the action of the 
circuit court erroneous, which was not complained of. We will, however, make a 
few observations on the point thus tardily presented." 

In this case there was an appeal from the circuit court of appeals. 

In the case of Telfener v. Russ, 162 U. S. 170, 16 Sup. Gt. 695, a 

writ of certiorari was issued by the suprême court to the circuit 

court of appeals, and the case brought there in that way. In that 
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case the judgment of the circuit court was affirmed by the circuit 
court of appeals, and reversed by the suprême court. The order is 
that "the judgroent of the circuit court of appeals should be reversed, 
and the judgment of the circuit court should also be reversed, and 
the cause remanded, with directions to set aside the verdict and 
grant a new trial." It does not appear from the report of the case 
whether the mandate went to both the circuit court of appeals and 
circuit court, or only to the circuit court. 

We conclude, in the absence of any ruling or décision of the su- 
prême court that the effect of a certiorari, when awarded in a cause 
decided by the circuit court of appeals, is to suspend any action 
that that court may take, or any action that might be taken by the 
trial court in obédience to the mandate of the circuit court of appeals 
after the certiorari is awarded; but it does not restore jurisdiction 
to the circuit court, nor does it give to that court any authority to 
set aside orders legally and properly made before the writ of certi- 
orari is awarded. It, however, suspends any further action by the 
circuit court of appeals, or by the trial court in obédience to the ad- 
judication of the circuit court of appeals after the writ has been 
awarded, or at least when the court is notifled of the issuing of the 
writ of certiorari by the suprême court, and its service upon the cir- 
cuit court of appeals, It naay be that in this case the original com- 
plainants may suffer loss and inconvenience by the condition in which 
this record is, and it might be désirable for some rule to be estab- 
lished by the suprême court or the circuit court of appeals by which 
the judgment of the circuit court might be suspended upon proper 
conditions when there is to be an application for a writ of certiorari 
to the suprême court; but we are strongly inclined to the opinion 
that this court, in the présent condition of the record, cannot grant 
the order to set aside the judgment entered dismissing the complain- 
ant's bill. We will not, however, overrule the motion, but leave it 
undisposed of until the question is definitely settled as to the power 
of the court. 

The fact that notice for an application for a writ of certiorari 
was accepted by the counsel for défendants on the 12th of Octôber, 
1896, and the motion had actually been made in the suprême court 
before the order of dismissal was entered, does not, we think, afEect 
the question of the court's authority now to set aside such order. 

The motion of the défendants of the 2d of February to refer thèse 
cases to hâve the damages ascertained must, for the reason already 
given, be overruled, and for the further reason that by the tenus 
of the injunction bond damage was only to be recovered if it be final- 
ly decided that the injunction ought not to hâve been granted; and 
in this case it has not been flnally decided, but is still pending in the 
suprême court. We do not now express any opinion as to whether 
or not damages could be ascertained in the mode suggested by this 
motion. This motion of the défendants will be overruled, and no 
order made in the other motion at présent. 
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HAMLIN et al. t. TOLBDO, ST. L. & K. 0. R. 00. et al. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 430. 

1. Appealablb Final Dkckees— Uenial of Right to Intervkke. 

Certain unsecured creditors of an insolvont railroad company filed a bill 
against it to wind up its affairs. A suit for foreclosure of a first mortgage on 
tlie road was afterwards brought, and was Consolidated witli the creditors' 
bdll. Certain liolders of preferred stocli of tlie company tlien petitioned tl>e 
court to be made défendants, and for leave to file an answer and cross bill. 
This application was granted, subject to the right of tlie complainants to move 
to strike out the answer and cross bill. Complainants did so move, and upon 
the motion an order was entered denying the petitioners the right to intervene, 
or to file an answer or other pleading. From this order an appeal was taken. 
Beld, that while the allowance or déniai of an application to intervene resta 
in tlie discrétion of the court, and no appeal could hâve been taken from the 
original order letting the petitioners in, yet as their application to come in had 
been granted, and they were thereby made parties, the order subsequently 
made, which in effect determined that the answer and cross bill presented no 
défense and no ground for affirmative relief, and dismissed the parties from the 
caus«, was appealable as a final decree. 

3. Parties to Railkoad Pokeci.osukes— Prefekred Stockholders. 

Certain holders of securities of an insolvent railroad company, upon the 
reorganization of the company and the organization of a new corporation, ro- 
ceived preferred stock of such new corporation, the certificates of which re- 
cited that the holders were entitled to shares of the preferred, nonvoting 
capital stock of the company; that the stock constituted a lien on the prop- 
erty and net earnings of the company next after the first mortgage; that after 
January 1, 1888, the stock would carry interest at 4 per cent., payable only 
out of the net earnings of the company; that such interest should not ac- 
cumulate, and coupons representing unearned interest must he surrendered 
on payment in whole or in part of a subséquent coupon; that after January 
1, 1891, the certificates might be converted into common stock, and, if not so 
eonverted, would become converted 4 per cent, noncumulative stock; and 
that the company would create no lien on its road, other than the first mort- 
gage, except subject to the lien of the certificates, without the consent of the 
holders of two-thirds of the preferred stock. Held, that the holders of such 
certificates were not creditors of th« corporation, but were stockholders en- 
titled to a préférence over the holders of common stock, both as to dividends 
and capital, and as such, having an interest antagonistie to the common stock- 
holders, they were proper parties to a suit for the winding up of the corpora- 
tion and the distribution of its assets. 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

The Toledo, St. Louis & Kansas City Railroad Company is an insolvent railroad 
corporation. In May, 1883, certain unsecured creditors filed a bill in the circuit 
court of th€ United States, at Cleveland, Ohio, for the purpose of winding It up 
and distributing ail of its assets justly among its creditors. This first bill was a 
gênerai insolvent bill, and was professedly filed for the benefit of ail creditors, 
secured and unsecured. A number of other gênerai creditors subsequently joined 
the original complainants, and were admitted as complainants. Under that bill a 
receiver was appointed by the circuit court, who took possession of the railroad 
within the state of Ohio, and engagea in the opération of the same, pending the 
sale which it was the object of the suit to bring about. Like bills, ancillary in 
character, were filed by the same complainants within other jurisdictions, and the 
same receiver was appointed within each jurisdiction. Neither the holders of bonds 
nor their trustées were made parties to that bill. Subsequently, however, the 
Continental Trust Company and John M. Butler, claiming to be trustées under a 
mortgage made by the said company to secure an issue of some $9,000,000 of first 
mortgage bonds, filed their original bill in the same circuit court for the purpose 
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of foreclosing said mortgage. The creditors who had filed the orignal Insolvent 
bill, and such others as had made themselves parties thereto, were made défend- 
ants. By leave of the court, Samuel R. Callaway, the receWer in possession oi 
the railroad by appointment under the original creditors' bill, was also made a de 
fendant This bill was filed December 13, 1893. ïhereupon the said Callawa:, 
was appointed receiver under this second bill, and an order made consolidatinj; 
the two suits and ordering that they proceed under the style of "The Continental 
Trust Company et al. v. The Toledo, St. Louis & Kansas City Kailroad Company 
et al." 72 Fed. 02. After answers had been filed by the Company and by th« 
gênerai creditors who had been made parties, but before any decree adjudi 
cating any claim or ordering foreclosure, the appellants presented an application 
to the court to be allowed to become parties défendant, w^ith leave to file au 
answep and cross bill. This application was granted, and leave given to file the 
answer and cross bill accompanying the pétition, subject, however, to the right 
ot the complainants to move the court to strike them from the files, or to 
modify same by striking out every averment putting In issue the validity of, or 
considération for, the mortgage bonds secured under the said mortgage. This 
réservation, as shown by an opinion filed with the record by the district judge, 
was due to the fact that the mortgagee complainants had not fuUy examined the 
said answer and cross bill, and desired time to do so. Complainants availed them- 
selves of this leave thus granted, and subsequently gave notice that on the 26th 
ot October, 1895, they would move the court to strike from the files the answer 
and cross bill theretofore filed, or move the court to modify said answer and cross 
bill by striking therefrom every averment raising an issue as to the validity of 
the mortgage bonds, or the considération upon which they had been issued. The 
appellants were also notifled that thèse motions would be supported by certain 
afiidavits of persons whose names were set out therein. Thèse motions, with thn 
afiidavits filed in their support, were taken under advisement until February 21, 
1896, when an opinion was placed on the files denying the claim of appellants 
to be creditors of said railroad company, or that, as preferred stockholders, they 
had any lien valid as against creditors, or any right or interest in or to the 
property of said company antagonistic to the corporation or to the class of common 
stockholders. Instead, however, of directing the pleadings to be taken from the 
files or amended, an order was entered, as on motion of complainants' solicitors, 
denying appellants the right to intervene or file an answer or other pleading. This 
decree was not finally entered until May 14, 1896, and from it an appeal was 
prayed and allowed. At the June session of the last term of this court, a motion 
was made to dismiss this appeal, which, without an opinion, was overruled. Tho 
case is now before us for décision of the questions raised by the errors assigned 
by complainants upon the decree. 

John H. Doyle and Benjamin Harrison, for appellants. 
E. C. Henderson and C. N. Fairbanks, for appellees. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

LTJRTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The allowance or déniai of the application of a stranger to be 
admitted as a party défendant to a pending suit in equity resta 
in the sound discrétion of the châncellor. The déniai of such an 
application is not such a final decree as is the subject of appeal, 
under section 692 of the Revised Statutes. Such au application 
is a mère motion in the case, made by one not a party, and is not 
of itself an independent suit in equity, appealable hère. Ex parte 
Cutting, 94 U. S. 14; Toler v. Eailway Co., 67 Ped. 168; Lewis 
T. Kailroad Co., 10 C. C. A. 446, 62 Fed. 218. It follows, there- 
fore, that if no other order had been made in référence to the 
application of appellants to become parties than that of May 14, 
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1896, no appeal would lie, and the motion to dismiss should hâve 
been ^sustained. But that is not the situation. The order of Oc- 
tober 19, 1895, when properly construed, made the appellanrs par- 
ties défendant, with tlie right to answer and file a cross bill. The 
réservation of a right to require that the answer should présent 
only pertinent and material défenses was an unnecessary pré- 
caution, inasmuch as it is always the duty of a chancelier, upon 
proper exception taken, or at the hearing, to see that nothing 
shall be snffered to remain in an answer which is not called for 
by the bill, nor material to the défense. Beach, Mod. Eq. Prac. § 
408. Such a réservation did not suspend the application of the 
petitioners, nor leave their motion to become parties undecided. 
The reason given for this réservation in an opinion flled by the 
court August 5, 1895, was that the complainants had not had an 
opportunity of examining the answer. If the court had continued 
the motion until the pleadings had been examined, and then denied 
leave to intervene because the answer made out no substantial 
défense, the déniai would not hâve been ground for an appeal. 
But this was not what was done. The motion to be allowed to 
become parties défendant was not held in suspense or continued, 
but was decided and granted. From the date of that order they 
were treated by appellees and by the court as parties, and were 
from that time afifected by any decree made in the cause. The 
réservation of a right to détermine, on motion of complainants, 
if they saw fit to make such motion, how far the answer and cross 
bill so flled contained matter pertinent to the character of the suit, 
did not operate as a suspension of the motion to be admitted as 
parties, or give the court any right to summarily dismiss them as 
parties. The notice given by complainants ander the réservation 
referred to involved a récognition that appellants were parties, 
and was a concession in that regard. The questions to arise on 
that motion concerned the pertinency of the answer and cross bill, 
and it was error in the court to involve that question with a trial 
of issues of fact or law dépendent upon ex parte aifidavits. The 
questions arising upon thèse motions so set down upon formai 
notice for October 26, 1895, were not decided by the court until 
February 21, 1896. 72 Fed. 92. At that time an opinion was flled 
upon the merits of the claims asserted in the answer and cross 
bill, holding that appellants were neither secured nor unsecured 
creditors, and that, as preferred stockholders, they had no interest 
which was not represented by the corporation. 

The decree then entered, when construed in connection with the 
decree admitting appellants as parties, should be interpreted as 
one denying appellants any relief, upon the ground that neither 
their intervening pétition nor their answer and cross bill showed 
any such interest in the subject-matter of the case as entitled them 
to maintain their cross bill, or présent any issues or set up any 
rights by answer. This is the construction we placed on the de- 
cree at the former term, and, thus construed, the decree was one 
upon tlie merits, and appealable as a final decree. If this view 
of the rights and interests of thèse appellants had been taken be- 
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fore they were admitted as parties, and if, as a conséquence of such 
opinion, the court had refused leave to intervene as parties dé- 
fendant, no appeal would hâve been permissible. Appellants could 
hare asserted their rights through an original bill, and would not 
hâve been concluded by the refusai of the court to allow tlie as- 
sertion of such rights in a cause to which they were not parties. 
But if, as in this case, the court concludes, upon inspection of 
an answer or a cross bill flled by one already a party to the cause, 
that the pleadings are impertinent and show no substantial dé- 
fense, or no interest which would justify affirmative relief, and 
for this cause dismisses the pleading and the party from the cause, 
the action of the court is subject to review. The distinction is 
material, and is the point upon which we denied the motion to 
dismiss this appeal. The gênerai rule as to an answer is that 
nothing should be suffered to remain in it which is neither called 
for by the bill nor material to the défense. Beach, Mod. Eq. Prac. 
§ 408; Woods v. Morrell, 1 Johns. Ch. 105; StafEord t. Brown, 4 
Paige, 88. In Staiïord v. Brown, cited above. Chancelier Walworth 
said that: 

"When new matter not responsive to the bill was stated in the answer, if such 
matter -vras whoUy irrelevant and l!urnished no sufBcient ground of défense, the 
complainant might cxcept to the answer for impertinence, or might raise the ques- 
tion on the hearing." "P''acts not material to the décision are impertinent, and, if 
reproachful, they are scandalpus." 

In Woods V. Morrell, supra, Chancellor Kent said that the best 
rule to ascertain whether matter be impertinent is to see "whether 
the subject of the allégation could be put in issue or be given in 
évidence between the parties." He adds: 

"The court will always feel disposed to give the answer a libéral considération 
on this point of matter irrelevant, and to consider whether it can hâve any real 
or proper influence upon the suit," 

If the answer and cross bill show in fact that appellants pre- 
sented no ground for being suffered to appear and défend this 
Consolidated suit, and no interest in the subject-matter of the suit 
which could not be properly represented by the corporation, then 
no wrong was done in dismissing them from the case. If, on the 
other hand, they are creditors of the corporation, secured or un- 
secured, or hâve any such peculiar interest as cannot be prop- 
erly represented by the trustée under the mortgage, or by the 
corporation which is a défendant, then the case should be re- 
manded and regularly heard. It is not clear that the court per- 
mitted the affldavits filed by complainants in opposition to the 
merits presented by the appellants to influence its action. They 
were improperly filed, and will not be regarded upon this ap- 
peal. Appellants' case must stand or fall upon the averments 
made by their pétition, answer, and cross bill, and upon such ex- 
hibits as were flled by them. The case made by the pétition, an- 
swer, and cross bill was substantially this: They and those act- 
ing in concert with them are owners and holders of certiflcates of 
preferred, nonvoting stock issued by the Toledo, St. Louis & Kan- 
sas City Eailroad Company. The total issue of thèse certiflcates 
was 15,805,000, and, of this total, appellants and those represented 
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by them hold about $2,000,000. They claim that thèse certiflcates 
are money obligations of the railroad Company, secured by a lien 
next after the existing lirst mortgage bonds of said company. They 
aver that, though no mortgage was executed and registered to 
secure said certiflcates, they constitute a valid équitable mortgage, 
binding upon the corporation, and upon ail creditors who become 
such with notice of this équitable lien. Thèse certiflcates are in 
form alike, and were issued simultaneously with the exécution of 
the first mortgage sought to be foreclosed herein, and were reg- 
istered by the trustée under said flrst mortgage. We hère set 
out one of thèse certiflcates, and one of the coupons attached : 

Toledo, St. Louis & Kansas City Railroad Company. 
No. . Preferred Capital Stock. 10 Shares. 

This is to certify that James M. Qnîgley or bearer is entitled to teu shares, ot 
one hundred dollars each, of the preferred, nonvoting capital stock of the Toledo, 
St. Louis & Kansas City Railroad Company. This stock constitutes a lien upon 
the property and net earnings of the company next after the company's existing 
first mortgage. It does not entitle the holder to vote thereon. After the first 
day of January, 1888, it is entitled to and carrîes interest at the rate of four per 
cent, per annum, payable semiannually, represented by interest coupons attached 
to this certificate. Such interest is only payable out of the net earnings of the 
company after the payment of interest upon its existing first mortgage bonds, and 
the eost of maintenance and opération. A statement showing the business of the 
company for the half of its fiscal year next preceding shall be exhibited at the 
ofiice of the company in New York to the holder of this certificate, at the maturity 
of each interest coupon, and the net earnings applicable to such interest shall be 
reckoned for such period. Such interest is not to aeeumulate as a cliarge, and 
coupons representlng unearned interest must be surrendered and canceled on the 
payment in whole or in part of a subsequently matnring coupon. At ariy time 
after the first day of January, 1891, and before the first day of January, 1898, 
this certificate may be converted into the common capital stock of the company. 
If not converted, then to become a converted four per cent, noncumulative stock. 
The company will create no mortgage of its main line, other than its first mort- 
gage, nor of any part thereof, except expressly subject to the prior lien of this 
certificate, without the consent of the holders of at least two-thirds of this stock, 
présent at a meeting of which reasonable Personal notice must be given to 
each registered stockholder, and by publication for at least three successive vreeks 
in two leading daily nevtspapers published in the cities of New York and Boston. 
One-third of the entire issue of this stock, présent in person or by proxy, shall 
constitute a quorum. Nor will the company increase the issue of thèse certificates 
of stock without consent obtained as above. This certificate of stock shall be 
transferred by delivery, or by transfer on the book of the company in the city of 
New York, after a registration of ownership eertified hereon by the transfer agent 
of the company. 

[Countersigned] 
American Loan & Trust Company, 

By , New York, June 19, 1886. 

Secretaiy, , 

Président. 



Secretary. 
Shares $100 Each, 
(Coupon.) 
The Toledo, St. Louis & Kansas City Railroad Company. 

Will pay to bearer on the first day of January, 1898, upon the surrender of this 
warrant at its office or agency in the city of New York, any amount that may be 
due hereon under the conditions set forth in the certificate of stock to which this 

is attached, not exceeding the sum of twenty dollars. Coupon No. 20. No. . 

Isaac White, Secretary. 
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Appellants do not strengthen their claim by the lengthy state- 
ment of the terms of the reorganization scheme under which their 
certiûcates were issued, and to which they were parties. They 
were originally holders of first mortgage bonds in a corporation 
which was the predecessor of the présent company in the title. 
They foreclosed, and caused the property to be bid in by Syl- 
vester H. Kneeland, as trustée, for their use. This was done in 
pursuance of a reorganization plan by which the property fore- 
closed was to be conveyed to a new corporation. This new cor- 
poration was to issue common stock and flrst mortgage bonds, 
both of which were to be expended under a contract with Knee- 
land in the conversion of the old narrow-gauge railroad into a 
standard-gauge Une, and in its extension, and in the purchase of 
new roUing stock. They say that, during the negotiations be- 
tween the committee which represented the senior foreclosing bond- 
holders, it was at one time determined that second mortgage bonds 
should be issued ratably to the said foreclosing bondliolders, but 
that it was finally deemed unadvisable to take that course, and it 
was therefore agreed that "preferred, nonvoting stock" should 
be issued to said original holders of bonds of the old corporation ; 
"said preferred stock to be a second lien on ail the property of 
said corporations, subject only to lien of said first mortgage 
bonds." The certiûcates exhibited are in précise accordanee with 
the reorganization agreement as stated in the pleading. Whatevei- 
their former relation to the property now owned by the défendant 
railroad company, their présent rights must dépend upon the in 
terpretation and légal effect of the language contained in the 
certiûcates issued in lieu of their bonds. They hâve received pre- 
cisely what they bargained for. That they are holders, by virtue 
of thèse certiûcates, of certain interests in the capital stock of 
this corporation, is to our minds very clear. That is the plain 
déclaration contained on the very face of the certiûcates them- 

selves. The language is, "that the bearer is entitled to 

shares of the preferred, nonvoting capital stock," etc. That thèse 
shares are declared to carry "interest at the rate of four per cent, 
per annum, payable semiannually, represented by coupons at- 
tached," is not conclusive that they are debt obligations. By call- 
ing a dividend "interest," the essential nature of the thing is not 
changed. We must look deeper. When we do so, we flnd that 
this "interest" is to be paid only out of "the net earnings" after 
paying interest upon the first mortgage bonds, "and the cost 
of maintenance and opération." We further flnd that this so-called 
"interest" is "noncumulative." The net earnings of each year are 
to be ascertained. If there are none, after paying interest on the 
first mortgage bonds and operating expenses and expenses of 
maintenance, no "interest" is to be paid; and when, at any time, 
such a happy state of affairs is found to exist as a surplus, so that 
anything can be paid upon the current year's "interest," ail past- 
due coupons for "unearned interest" are to be surrendered. Thus, 
this "interest" has ail the characteristics of a préférence, in divi- 
dends to the extent of four per cent, per annum, over the common 
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stock, and none of the marks of interest proper. The agreement 
that "tlie Company will create no mortgage ♦ * * other thaa 
its ÛFSt mortgage, » » ♦ except subject to the prior lien of 
this certificate, without the consent of the holders of at least two- 
thirds of this stock," etc., is entirely consistent with an intent to 
give to thèse preferred stockbolders a préférence orer the com- 
mon si;ockholders, not only in relation to dividends, but a préfér- 
ence over them in the ultlmate distribution of the capital stock. 
The clear purpose of the provision making this stock a lien second 
only to the existing first mortgage is to secure to it a préférence 
over the common stock, not only in respect to a limited dividend, 
but in the ultimate return of capital to those who contributed to 
it. In the absence of charter régulation or prohibition by the 
law of the state under which a corporation is organized, a cor- 
poration, at its organization, may classify its stock, and provide 
for a préférence of one class over another in respect of both cap- 
ital and dividends. Cook, Stock, Stockh. & Corp. Law fSd Ed.) §§ 
266-278; Warren v. King, 108 U. S. 389, 2 Sup. Ct. 789; Lock- 
hart V. Van Alstyne, 31 Mich. 76; Kent v. Mining Co., 78 N. 
Y. 159; McGregor v. Insurance Co., 33 N. J. Eq. 181; Miller v. 
Ratterman, 47 Ohio St. 163, 24 N. E. 496. In providing for the 
lien of this stock upon the "property" of the company next after 
the company's existing flrst mortgage, "property and net earn- 
ings" are coupled together. This is signiflcant. The lien given 
upon "net earnings," is the same kind of lien given on the "prop- . 
erty" of the company. In such case it is a préférence over the 
usual rights and interests of another, but subordinate, class of 
stockbolders. Neither do we think that the provision that this 
stock shall "become preferred four per cent, noncumulative stock," 
in the event the holder fails to avail himself of the privilège of 
converting it into common stock within the time allowed, is in- 
dicative that it was not preferred stock before the rejection of 
the option to become common stock. Before that it vs^as a non- 
voting, noncumulative, preferred stock, with the option to become 
common stock. After that time this option is lost, and with it 
the privilège of sharing equaily with the other class of stock in 
the control of the corporation and in the distribution of dividends, 
without the limitation prescribed as to the amount of such divi- 
dend. That seems to be the only resuit of rejecting the option. 
There is a wide différence between the relation of a creditor and 
a stockholder to the corporate property. One cannot well be a 
creditor as respects creditors proper, and a stockholder by virtue 
of a certificate evidencing his contribution to the capital of the 
corporation. Stock is capital, and a stock certificate but évidences 
that the holder has ventured his means as a part of the capital. 
It is a ûxed characteristic of capital stock that no part of it can 
be withdrawn for the purpose of reimbursing the principal of the 
capital stock until the debts of the corporation are paid. Thèse 
principles are elementarv. Warren v. King, 108 U. S. 389, 2 Sup. 
Ct. 789; Cook, Stock, Stockh. & Corp. Law (3d Ed.) § 271. The 
chance of gain throws on the stockholder, as respects creditors, 
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the entîre Tisk of the loss of his contribution to capital. "He can- 
not be both a créditer and debtor by virtue of Ws ownersbip of 
stock." Warren v. King, supra. If the purpose in providing for 
thèse peculiar shares was to arrange matters so that, under any 
circumstances, a part of the principal of the stock might be with- 
drawn before the full discharge of ail corporate debts, the device 
would be contrary to the nature of capital stock, opposed to pub- 
lic policy, and void as to creditors affected thereby. Cook, Stock, 
Stockh. & Corp. Law (2d Ed.) §§ 270, 271; Chaffee v. Railroad Co., 
55 Vt. 110; McCutcheon v. Capsule Co., 19 C. 0. A. 108-115, 71 
Fed. 787; Morrow v. Steel Co., 87 Tenu. 262, 10 S. W. 495. If that 
was the purpose of this arrangement, most doubtful language was 
employed. There is a sensé in which every shareholder is a créd- 
iter of the corporation to the extent of his contribution to the 
capital stock. In that sensé every corporation includes its cap- 
ital stock among its liabilities. But that créditer relation is one 
which exists only between the corporation and its shareholders. 
It is a liability which is postponed to every other liability, and no 
part of the capital stock can be lawfully returned to the stockhold- 
ers until ail debts are paid or provided for. The violation of this 
well-understood principle is a breach of trust, and a créditer af- 
fected thereby may pursue the stockholders, and recover as for 
an unlawful diversion of assets. 

Appellants say that it was eriginally contemplated that the new 
corporation should pay them for their interests in the foreclosed 
railroad, and, fer that purpose, should issue to them its second 
mortgage bonds. If that plan had been carried eut, there would 
be no doubt as to their attitude. They would hâve become cred- 
itors. Under it their relation would hâve been ene of no doubt, 
and notice by registratien would hâve put ail who dealt with the 
corporation on guard. That plan was abandoned. They agreed 
te take, and did take, titie relation ef stockholders towards the new 
Company. They surrendered the privilège of voting. That was 
perhaps a valid agreement between stockholders, though of doubt- 
ful public policy. They thereby gave some additional value to 
the commen stock. The latter was the exclusive voting stock, and 
that was worth something, as railway management now goes. 
The surrender of the right to vote dees net make them creditors. 
They bargained for preferred shares of stock, — preferred as te 
dividends and preferred as to capital. For this advantageous po- 
sition they surrendered the flrst intention, by which they were to 
hâve become secured creditors. If they intended to become cred- 
itors, and net stockholders, they adepted a most singular method 
ef defining their relation. We will not présume that their pur- 
pose was to adopt a device by which they might withdraw their 
contribution to the capital stock and leave creditors unpaid. If 
they intended that, they hâve not made it plain, and, if it was plain, 
the device would be invalid as to creditors. 

Although appellants were not creditors proper, yet they show a 
case, on the face of their certiflcates, entitling them to a préfér- 
ence over commen stockholders in relation to both dividends and 
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capital. Ordinarily preferred stock is entitled to no préférence 
over other stock, in relation to capital. But where there is an 
expressed agreement giving such a préférence, not prohibited by 
local law nor the charter, we see no reason why it is not a valid 
contract, as between the corporation and such preferred stock- 
holders, and binding upon the common stockholders. Cook, Stock, 
Stockh. & Corp. Law, § 278; Warren v. King, 108 U. S. 389, 2 
Sup. Ot. 789; Chaffee v. Eailroad Co., 55 Vt. 110; In re Bangor & 
P. S. & S. Co., L. R. 20 Eq. 59; Lockhart v. Van Alstyne, 31 Mich. 
79; Kent v. Mining Co., 78 N. Y. 159. Such a préférence would 
not be inconsistent with their relation as stockholders and would 
not affect creditors. This relation to the corporation and to its 
common stockholders, in view of the nonvoting provision in this 
arrangement, makes it eminently proper that thèse preferred stock- 
holders should be represented by a reasonable number standing 
for the class, with the right to stand for and défend in respect 
to their own rights. Bronson v. Eailroad Co., 2 Wall. 283-302. 

If it be true, as alleged, that the oflQcers and directors of this 
corporation hold their places through the grâce and at the will 
of those who hold both the common stock and the first mortgage 
bonds, it furnishes a fair reason for suffering thèse stockholders 
to be represented in the défense. We hâve not considered the 
questions made by counsel which are based upon the ex parte 
affldavits touching the actual reorganization agreement. We hâve 
undertaken to dispose of this case upon the facts stated in the 
answer. Neither shall we undertake to décide how far the dé- 
fenses suggested in the answer and cross bill, against the first 
mortgage bonds, are available to thèse stockholders, or to what 
estent the action of the corporation or the trustées, or committees 
acting for the preferred stockholders, has concluded them. Thèse 
are ail questions proper to be decided upon a demurrer to the 
cross bill, or upon final hearing. What we décide is that, although 
appellants are not creditors, they are entitled, on the averments 
of their answer, to a préférence, in relation to the capital of this 
corporation, over common stockholders, and that, upon the aver- 
ments of their answer, they were at least proper parties défend- 
ant, having a substantial interest antagonistic to the common stock- 
holders, and therefore not to be properly represented by the cor- 
poration. It is a case in principle like that of a common trustée 
in conflicting mortgages. Such a trustée cannot represent an- 
tagonistic rights of contending classes of lienors. When that is 
the case, each class should be allowed représentation. Farmers' 
Loan & Trust Co. v. Northern Pac. E. Co., 66 Fed. 169-176; Toler v. 
Eailroad Co., 67 Fed. 168-174. The effect of dismissing appellants 
from the case after admitting them as parties was to deny them 
the préférence over common stockholders, and was such a decree 
as was final, and therefore appealable. Ex parte Jordan, 94 U. 
S. 248. For this error the decree will be reversed, and cause re- 
manded to be heard in regular course. Costs of appeal will be 
paid by appellees. 
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O'BRIEN et al. t. WHEELOCK et al. 
(Circuit Ck>urt, S. D. Illinois. February 10, 1897.) 

1. Final Judgment. 

An act ot a, state législature proTiding for the construction of a leree and 
the issuing of bonds to pay the cost of construction, and also providing for the 
collection of assessments upon the lands bordering on the improvement "in 
the same manner as state and county taxes," was declared by a judgment of 
court to be unconstitutional and void in so far as it provided for that mode 
of coUecting the assessments. Thereafter, in an action by the holder of cer- 
tain of the bonds issued pursuant to that act against the commissioners ap- 
pointed under the act, asserting a lien upon the lands benefited by the im- 
provement for the amount advanced by him to the commissioners, the master 
reported, under a référence to him for that purpose, the amounts advanced 
by plaintiff and others who came into the suit, and the court made an order 
adjudging that the amounts thus reported were due the several complainants, 
and giving them liberty to file a supplemental bill against the owners of the 
lands benefited, to compel them to contribute to the payment of the amounts 
thus reported. Held., that this was not such a definite and certain adjudica- 
tion as to be final and binding, and that the landowners against whom a sup- 
plemental bill was filed were not precluded from denying their liability. 

8. Lâches. 

As it was thirteen years after the act was declared to be unconstitutional, 
and nine years after leave was given to flle the supplemental bill, before any 
step was taken against the présent défendants, except those who were com- 
missioners originally, there bas been such lâches as precludes the complain- 
ants from having the relief sought by the supplemental bill; the condition of 
the property and the relations of the parties having in the meantime greatly 
changed. 

8. Ppkohasek op Bonds— Subrogation. 

The purchaser in open market of the bonds, being a mère volunteer, is not 
subrogated to the equity of the contractors. 

4. Same— EsTOPPEL. 

The purchaser of the bonds cannot set up any use made of the loan after 
he obtained his bonds as creating any estoppel, as his equitiea must be de- 
termined from the condition of things existing when he obtained the bonds. 

5. JUBisnicrinN of Fedekal Coukts as Tax Coelectous. 

While the fédéral courts will, in a limited class of instances, compel the 
agents of a state to set in motion machinery existing under state authority 
for the collection of taxes, thèse courts will themselves neither create the ma- 
chinery nor invest any person with the power to use the same. 

John M. & John Mayo Palmer and Henry M. Duffield, for com- 
plainants. 

Green & Humphrey, Thomas Worthington, Orr & Crawford, and 
Mathews, Wike & Higbee, for défendants. 

ALLEN, District Judge. The long-extended litigation in this 
cause followed the act of the gênerai assembly of the state of Il- 
linois approved April 24, 1871, entitled "An act to provide for the 
construction and protection of drains, levées and other works." 
At that time a body of land of an average width of 3 to 5 miles, 
extending for more than 50 miles from the mouth of Fall creek, in 
Adams county, to Hamburgh Bay, along the east bank of the Mis- 
sissippi river, and between it and the bluffs, or high-water mark 
of the river, containing 110,000 acres, was subject to periodical over- 
flows of the Mississippi river. Thèse bottom lands were sparsely 
populated, but the owners agitated the project of protecting and 
78 F.— 43 
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reclaiming them, with a view of their becoming productive, and of 
greatly increased value. A supplemental act of the législature was 
approved April 9, 1872, providing for the registration of bonds, and 
declaring that, when a court found that any work authorized by 
the aet was a public benefit, "the same should be deemed a public 
work," and extending the powers of the commissioners, etc. Act- 
ing under thèse acts of the législature, certain parties flled at the 
August term, 1871, of the county court of Pike county, a pétition 
praying for the appointment of commissioners in the premises, and 
at the September term, 1871, the county court of Pike county ap- 
pointed William Dustin, George W. Jones, and John G. Wheelock 
such commissioners, who accepted, qualifled, and organized. In 
November, 1871, the commissioners flled a report to the county court, 
with a surveyor's estimâtes, including a map of the district, and a 
profile of the work to be done. At the December term, 1871, this 
report was approved, and a jury impaneled to examine the land, as- 
sess the damages and beneflts, and make an assessment roll, which, 
it seems, was done, and the report of the same spread upon the rec- 
ord. The court directed that the assessments be paid in 10 an- 
nual installments, commencing in 1872, with interest from the Ist 
day of October, 1872. Copies of this order for Pike, Adams, and 
Calhoun counties were made to the cOmmissionersi, and were re- 
corded in said counties on or before December 18, 1872. The com- 
missioners proceeded to acquire title to the lands for the site of 
the levée, and contracted for the construction of the same, issued 
bonds, and disposed of the same to contractors for the levée work, 
and from thèse contractors complainants' testator purchased more 
than 1200,000 of said bonds. Afterwards the commissioners flled 
another pétition to raise an additional sum of money, and proceed- 
ings similar to the flrst were had therein, resulting in assessments 
amounting to |14S,500. Upon the second assessment the commis- 
sioners issued, under the authority of the county court, $148,500 of 
bonds, and sold the same to the contractors engaged in the con- 
struction of the levée, and thèse bonds were also purchased by com- 
plainants' testator. The commissioners attempted to collect install- 
ments of interest under the provision of the act for the collection of 
assessments "in the same manner as state and county taxes." Cer- 
tain of the landowners resisted this effort on the part of the com- 
missioners, and the suprême court of the state of Illinois refused 
to enforce collection by the tax coUector by means of extension 
on the tax books, holding that the sections of the act of 1871 pro- 
viding for such collection were unconstitutional and void. After 
this décision a number of landowners provided a fund for repair- 
ing and protecting the levée by conveying to such commissioners by 
deed of trust about 30,000 acres of land, and authorizing them to 
make assessments on the land in each year in such amounts as were 
deemed necessary to keep said levée in repair. Money was raised 
under thèse deeds of trust, and from diiïerent sources, and expended 
on the levée, for its protection and reconstruction. On the 4th day 
of May, 1878, Francis Palms, the complainants' testator, filed a bill 
on behalf of himself and others in this court against the commis- 
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sioners. Said bill is the original bill to wMch the bill in this suit is 
the supplément. In it complainant Palms prayed, among other 
things, for a decree for an accounting of the monejs which lie claim- 
ed to hâve adyanced to the commissioners, and the interest thereon ; 
that he hâve for such an amount a lien upon the levée and the works 
and the lands acquired by the commissioners for the site thereon, 
and upon the assessment and interest thereon upon the other lands 
described in Exhibit A; that the commissioners be ordered to pro- 
ceed to collect said assessments and interest: under the order and 
direction of the court; for the appointment of receivers to take 
charge of said levée, and ail books and papers of said commissioners, 
and to collect, under the direction of said court, said assessments 
and interest; and for other and further relief. The commissioners 
answered the bill, settlng up the action of the suprême court in 
holding the act of 1871 unconstitutional ; denying that they were 
then, or ever had been, in the actual possession of any part of 
said levée except for the purpose of constructing, maintaining, and 
repairing the same; and claiming, among other things, that because 
of the registration of said bonds with the auditor of public accounts 
of the State of Illinois the bond owners had thereby elected the mode 
prescribed by the supplemental act of 1872 for the collection of in- 
terest on said bonds, and that they, said commissioners, were by 
said élection relie ved from the duty of looking after the same; that 
certain landowners had at ail times opposed the proceedings which 
subjected their lands to assessments for beneflts on account of said 
levée, and had ref used to pay interest accruing on said assessments ; 
and because of this other landowners, otherwise inclined to pay 
their assessments, saw the futility of doing so unless payment could 
be enforced against ail alike, which resulted in a retum by the town- 
ship collector of ail, or nearly ail, of said landowners as delinquents. 
On the 13th day of March, 1879, the case having been set down for 
hearing upon bill and answer, the court passed an order or decree 
"that défendants (commissioners) retain the right of way, levée, and 
other works, and keep and préserve and protect the same under 
the order and control of this court for the beneflt of complainants 
and ail other persons interested therein; that complainants and 
ail other persons who may hâve advanced money to the défendants 
for the right of way for the construction of said levée and other 
Works, or who may be the holders of any of said bonds issued by 
the défendants to raise money for the purposes aforesaid, who may 
come into this suit, and contribute their proper proportion for the 
expenses thereof, hâve liberty to go before the master, and produce 
their bonds and coupons, and make proof of the amount due them 
of their principal and interest." The cause was referred to John 
A. Jones, master in chancery, to take proofs upon proper notice of 
the amounts due complainants and other parties, and to make re- 
port to the court, with such proofs of the amounts found due by 
him to each and every party who appeared before him, with the 
grounds of the several findings. The order or decree then proceeded 
as follows: "That, after the making of said report and the ap- 
proval thereof by the court, the said complainants or other persons 
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have liberty to exhîbit and file their supplemental bill or bills 
against any or ail of tlie présent or former owners of tbe land al- 
leged in said bill to be beneâted by said levée; to compel contribu- 
tion of tbe payment of the amounts found due as aforesaid, and for 
such other and further relief as they may be advised they are en- 
titled to. That complainants are at liberty to use the name of the 
défendants in such supplemental bill, if they are advised it is nec- 
essary for them to do so, upon tendering suiScient indemnity." It 
is also alleged in the présent bill that after the rendition of the 
foregoing decree certain persons named therein went before the 
niaster, and made proof of their several holdings of bonds, and that 
on the 7th day of July, 1880, another order or decree was rendered 
in the original cause, which was, in substance, that the master 
liad filed his report, together with certain exceptions of the défend- 
ants thereto; that such exceptions were overruled and the report 
confirmed, the court decreeing as f ollows : "And the court does fur- 
ther order, adjudge, and decree that there is due to the several com- 
plainants upon their respective coupons produced and proved be- 
fore said master, and for interest upon the amount of such coupons 
up to the Ist day of July, 1880, as reported by said master, the fol- 
lowing sums; that is to say, * * ' * — ^making an aggregate sum 
so found due to the complainants as aforesaid of $304,908.26. The 
above amounts are found to be due without préjudice." 

It is fairly inferable f rom the entire bill that counsel for com- 
plainants treat the steps taken in this court before the présent bill 
was flled as an adjudication, at least as to certain of the assess- 
ments described in Exhibit A, and as to the lands of some of the 
défendants. Certain orders or decrees made March 13, 1879, and 
July 7, 1880, are referred to as supporting this view. It will be 
observed that the original bill named as défendants only the com- 
missioners Dustin, Jones, and Wheelock, and the flrst order refers 
the cause to the master to ascertain the sum due complainants, and 
it was also ordered that complainantfe or other persons have liberty 
to file supplemental bill or bills against the présent or former own- 
ers of said lands, "to compel them to contribute, and ask for such 
further relief as complainants are advised they are entitled to." 
In the second order, July 7, 1880, the master to whom had been re- 
ferred the question of amounts due complainants having reported, 
the court overruled certain exceptions of the défendants to such 
master's report, without préjudice, and permitted complainants, in 
their own names, or in the names of the commissioners, to proceed 
in this court against the lands of the landowners. Tested by the 
rules usually applied in ascertaining whether an order of court is 
a final and binding adjudication of the rights of persons and of 
property, thèse would seem to be wanting in some essential qualifies. 
One of the first requisites of a valid, final adjudication is that it shall 
be deflnite and certain. Now, is it at ail certain from thèse orders 
that it was supposed by complainants or counsel, or contemplated 
by the court, that the orders were binding upon any one other than 
the commissioners in their officiai capacity? Had it been thought 
that the former proceedings concluded the défendants, and sub- 
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jected their tîtles to the assessment in controversy, the présent steps 
would probably not hâve been taken. Complainants, by their supple- 
mental bill, hâve brought in by name over 1,000 défendants as hav- 
ing some interest in the property sought to be aiïected by the decree 
prayed for, and yet the logic of their contention seems to be that 
thèse défendants, in court for the iirst time, are precluded, by what 
is claimed to be a final adjudication, from raising the very questions 
on which the alleged liability dépends. Probably thèse orders or 
decrees were only intended to be provisional, enabling complainants 
to ascertain the sum due, and get authority to bring in parties in- 
terested, with such interlocutory relief as they may hâve been en- 
titled to, and this view is strengthened by the qualification "with- 
out préjudice" in the order confirming the master's report. It is 
further claimed by counsel for complainants that the commissioners 
were trustées for the landowners to the extent of binding the lat- 
ter in litigation. No évidence in the nature of deed or other instru- 
ment declared such trust or gave such power. Ordinarily, no one 
can be bound by the act or représentation of any trustée or agent, 
where the eflect or validity of the act on which the right of rep- 
résentation dépends is itself a matter of dispute. One of the first 
difflculties in the way of complainants to obtaining the relief sought 
by their bill is that of lâches. The Webster Case,^ declaring the act 
of 1871 unconstitutional, was decided by the suprême court of Illi- 
nois, January term, 1876, and from that time forward until May 
i, 1889, neither Francis Palms, nor his représentatives, nor any of 
the complainants attempted to take any step against the présent 
défendants, except those who were commissioners originally. The 
original bill to which this is a supplément was flled against the said 
commissioners May 4, 1878, and no other landowners were made par- 
ties défendant. On July 7, 1880, the last order was entered in the 
original cause, and from that time forward, for almost nine years, 
no one moved. In the meantime the land embraced in the original 
Sny district was bought and sold and passed by succession and 
mortgage. Should it be conceded that the former orders or decrees 
had the force of solemn judgment, that force would hâve ceased 
long before the filing of the supplem entai bill, for no effort or at- 
tempt was made to enforce thèse orders or decrees until the ex- 
piration of their lives as statutory liens. In Illinois neither a judg- 
ment at law nor a decree in chancery bas any force against the par- 
ties after the lapse of seven years from its rendition. 2 Starr & G. 
Ann. St. p. 1386, c. 77, § 6. And a court of chancery generally 
follows the law in applying the statute of limitations, and where 
there are exceptions a sufQcient équitable excuse should be alleged 
in the bill, and proved, to account for and justify the delay. Walker 
V. Eay, 111 111. 319, 320. But equity goes further than the law, and 
refuses relief on the ground of lâches in many cases where there 
would be no bar to an action at law, usually founded upon some 
change in the conditions or relations of the parties or the subject- 
matter of the suit. Galliher v. Cadwell, 145 U. S. 372, 373, 13 
Sup. et. 873. Francis Palms had leave July 7, 1880, to file an 
amended or supplemental bill. He lived till November 24, 1886, 

& Cnpublislied. 
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and according to the testimony attended to hîs business until the 
day before bis deatb. Neitber be nor bis executors took any steps 
wbatever against tbe old commissioners until tbe présent bill was 
filed, May 4, 1889. No excuse is alleged in tbe bill or sbown by 
tbe testimony for tbis delay. In tbe meantime tbe condition of tbe 
property and tbe relations of tbe parties liave greatly cbanged. But 
few of tbe parties connected witb tbe original enterprise were liv- 
ing, or owned land in tbe district, wben tbe supplemental bill waa 
flled; and tbeir boldings represent but a small fraction of tbe 
wbole. It appears from tbe proof tbat, relying upon tbe décisions 
of tbe Updyke ^ and Webster Cases, and usually in ignorance of 
tbe case of Palms t. Wheelock, tbey expended large sums of money 
in rebuilding tbe levée, or in constructing a new one in part, and 
in making improvements and repairs on tbeir land. An amount 
of money in excess of tbe amount expended by tbe original organi- 
zation bas been paid out as an absolute necessity for repairs and 
protection. It is, bowever, now insisted in a gênerai way by com- 
plainants tbat Palms, tbe purcbaser in open marbet of tbe bonds, 
was subrogated to tbe equity of tbe contractors. Tbis position does 
not seem to be sound, wben tested by autbority. It was beld in 
Suppiger t. Garrels, 20 111. App. 625, tbat : 

"Subrogation In equity is confined to the relation of prindpal and surety and 
guarantors where a person, to protect his own junior lien, is compelled to remove 
one whicli is superior; and tlie casea of insurance. * • * Any one who is un- 
der no légal obligation or liability to pay the debt is a stranger, and, If te pay» 
the debt, a mère volunteer." 

And Justice Miller, in Insurance Co. v. Middleport, 124 U. S. 534, 
8 Sup. Ot. 625, af ter quoting approvingly tbe syllabus in Suppiger 
V. Garrels, supra, says: 

"No case to the contrary has been shown by the researches of plaintifE In error, 
nor hâve we been able to find anything contravening thèse principles in our in- 
vestigation of the subject. They are eonclusive against the claim of the com- 
plaluant hère, who, in this instance, is a mère voluuteer, who paid noi)ody's debt, 
who bought negotiable bonds in open market, without anybody's indorsement, and 
as a matter of business. The complainant company has, theref ore, no right to the 
subrogation which it sets up in the présent action." 

If tbere was no subrogation, it seems clear tbat Mr. Palms or 
bis représentative cannot set up any use made of tbe loan, even 
after be obtained bis bonds, as creating any estoppel wbatever, and 
tbis view renders unnecessary any discussion as to wbether any 
landowner was bound by estoppel. Tbe equities of Mr. Palms must 
be detennined from tbe condition of tbings existing wben be ob- 
tained the bonds, as tbose alone would influence bis action, and 
upon tbose alone could be rely. 

Anotber question pressed upon tbe attention of tbe court is im- 
portant, because jurisdictional. Suppose défendants did consent 
to tbe act of 1871, and did tbereby render tbe law valid in ail par- 
ticulixrs except tbe provision empowering and requiring ministerial 
oiEcers to collect tbe assessments; and let it be admitted for tbe 
purposes of tbe argument tliat tbe défendants were bound to bear 
tbe burdens imposed by tbe law, witbout regard to tbe receipt or 
nonreceipt of tbe benefits tbereof, — still tbe question arises, wbat bas 

i 81 lli. 4a. 
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a court of equity of the United States to do with the matter? On 
what ground is the jurisdiction of the court sought to be main- 
tained? There is no need to invoke the aid of equity if the act 
of 1871 is binding upon the défendants in ail its parts. That act 
and the registration law provide ail necessary machinery through 
the agency of the public ofScers. If the law failed as to any of its 
provisions for the assessment or collection of taxes, then will equity 
for that reason take jurisdiction? In a word, will the absence of 
any and ail other effective remédies render it incumbent on the court 
to act or invest it with power so to do? It is not to be denied that 
a fédéral court will sometimes compel the collection of a tax. When 
a court of the United States renders a judgment, and there is an 
offlcer invested with power to collect taxes wherewitli to discharge 
such judgment, and it is the lawful duty of such offtcers to make 
such collections, the United States courts will compel the discharge 
of such duties >by writ of mandamus. But, in the absence of such 
officer or oflBcers so empowered by state authority, the United States 
courts will not perform the duties of tax collectors. Walkley v. Citv 
of Muscatine, 6 Wall. 481; Eees v. City of Watertown, 19 Wall. 107; 
Heine v. Commissioners, 1 Woods, 246, Ted. Cas. No. 6,325, approved 
in State Eallroad Tax Cases, 92 U. S. 575; Barkley v. Commission- 
ers, 93 U. S. 265; Thompson v. Allen Co., 115 U. S. 550, 6 Sup. Ct. 
140. In thé foregoing authorities upon this question of jurisdic- 
tion it seems to be substantially settled that when the machinery 
for the collection of taxes is in existence under state authority, the 
fédéral courts will, in a limited class of instances, compel the agents 
of the state to set the machinery in motion; but those courts will 
neither themselves create the machinery, nor invest any person with 
officiai power to use the same. Complainants are not entitled to 
the relief prayed for, or to any relief in this court, under the plead- 
ings and proofs in this cause. 



COCKRILL V. BUTLER et aL 
(Circuit Court, E. D. Arlsansas. Pebruary 15, 1897.) 

1. State Statutes op Limitation— Fédérai, Courts. 

State statutes of limitation apply to proceedings, at law or in equity, in 
the fédéral courts, based upon fédéral statutes, state statutes, or common 
law. Oampbell v. City of Hayerhill, 15 Sup. Ct. 217, 155 U. S. 610, tollowed. 

2. Actions on the Case— Soit against National Bank Direotoiîs. 

The right of action against the directors of a national bank, for violation of 
the provisions of the national banking act, given by Kev. St. § 5239, is for a 
tort, and cornes within the common-law définition of actions on the case. 
8. Limitation op â.CTioNs— Arkansas Statute. 

Th« Arkansas statuts of limitations, providing that ail spécial actions upon 
the case, for criminal conversation, assault and battery, and false imprison- 
ment shall be brought within one year, applies to ail spécial actions on the 
case, and not only to the three classes of actions specially mentioned; aud it 
governs an action brought against the directors of a national bauk, under 
Rev. St. § 5239. 
4. Same— FoRMS of Actions— Code of PRACTtOE. 

The provision of the Arkansas Code of Practice that "the forms ol ail 
actions and suita heretofore existing are abolished" did not abolish the dis- 
tinctians in the character of actions, and the statute of limitations governing 
"spécial actions upon the case" was not thereby abrogated. 
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Cockrill & Cockrill and J. M. Moore, for plaintiff. 
Rose, Hemingway & Rose, M. M. Colin, J. M. RosCj E. M. Kimball, 
and John McClure, for défendants. 

WILLIAMS, District Judge. This is a suit in equity, brought by 
the plaintiiï, as receiver of tlie First National Banli of Little Rocii, 
against the défendants, cliarging tiiat they were directors of the said 
banli for a period of years, and seeking to flx a liability upon them as 
such directors under the provisions of the acts of congress and by the 
rules of equity. The bill, after reciting varions losses sustained by 
the bank during the time in which the défendants were directors 
thereof, charges: 

"That when said bank failed its Habilitées, resulting from tlie mismanagement 
of ita afEairs, exceeded its resources to sucli an extent tliat it became netessary 
for tbe comptroller to make an assessment of 92 per cent, on tlie stockliolders 
for the purpose of paying its debts, and it is doubtf ul if the fund raised from such 
assessment will be enough to pay off and discharge ail of the liabilities. Plaintiff 
avers that under the provisions of the acts of congress, as well as by the rules 
of equity, the défendants are liable.for the losses ensuing from their wrongful 
acts and from their neglect and failure to perform their duties, and he allèges 
that the bank was injured and sustained loss to a very large amount, to wit, 
three hundred thousand dollars, by the aforesaid misconduct and neglect of the 
défendants. During ail the time of the said illégal and wrongful acts the défend- 
ants, or some of them, were the directors of the bank, and constituted a majority 
of the board, and no suit could be brought by the corporation by reason thereof. 
Wherefore plaintiff prays that process issue against the défendants, requiring them 
to appear and answer the allégations of plaintiff's complaint, but not under oath, 
which is hereby waived; and upon a hearing of said cause that the défendants lie 
required to make good ail the losses sustained by said bank by reason of their 
misconduct and neglect to perform their duties, and that he hâve judgment against 
them, and each of them, for such sum as they may be respectively liable for, and 
for such other and further relief as may seem meet." 

The original complaint in this case was filed and writ issued on May 
22, 1894. Varions amendments hâve been made from time to time to 
the original bill, to meet objections raised by demurrers which hâve 
been heretofore passed upon by the court, and to which it is not now 
necessary to further ref er. The bill allèges that the First National Bank 
was placed in the hands of a receiver by the comptroller of the cur- 
rency on the 3d day of February, 1893, and that the causes of action 
recited in the bill ail occurred prior to that time. The défendants 
interpose a demurrer to the bill as it now stands with its various 
amendments, by which demurrer they interpose the défense of the 
statute of limitations of the state of Arkansas, claiming that by said 
statute the cause of action is barred after the lapse of one year. The 
demurrer raises four propositions : The flrst is, does the state statute 
of limitations apply to proceedings in the fédéral courts, at law and in 
equity, whether the cause of action be based upon fédéral statutes, 
state statutes, or common law? Second, does the cause of action in 
this case corne within the provisions of the statute of limitations of 
the state of Arkansas, which is claimed to hâve been in full force and 
effect in the state of Arkansas from the year 1838 to the présent time? 
The statute mentioned is in the following language: 

"The following actions shall be commeneed In one year after the cause of ac- 
tion shall accrue and not after: (1) Ail spécial actions on the case, for criminal 
conversation, assault and batte ry and false imprisonment; (2) ail actions for 
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■words spoken, slandering the character of another; (3) ail words spoken wherebr 
spécial damages are sustained." Sand. & H. Dig. J 4823. 

Third, is the above-quoted statute of limitations iu full force and 
effect in the state of Arkansas, or has it been repealed or abrogated? 

It is unnecessary to take up oauch time in the disposition of the flrst 
proposition, i. e. does the said statute of limitations apply to proceed- 
ings in the fédéral courts, in law or equity, whether the cause of action 
is based upon fédéral statutes or state statutes or the common law? 
This court has heretofore held that this action is based upon a féd- 
éral statute, to wit, section 5239 of the Revised Statutes, which is in 
the following language: 

"If the directors of any national banking association shall knowingly violate, 
or knowingly permit any of the oflicers, agents, or servants of the association to 
violate any of the provisions of this title, ail the rights, privilèges and franchises 
of the association shall be thereby forfeited. Such violation shall, however, be de- 
termined and adjudged by a proper circuit, district, or territorial court of the 
United States, in a suit brought for that purpose by the comptroller of the cur- 
rency, in his own name, before the association shall be dissolved. And in cases of 
such violation, every director who partidpated in or assented to the same shall be 
held liable in his Personal and individual capacity for ail damages which the as- 
sociation, its shareholders, or any other person, shall hâve sustained in consé- 
quence of such violation." 

This having been settled, so far as this court is concerned, the in- 
quiry arises, does the state statute of limitations apply to this pro- 
ceeding? In Carroll v. Green, 92 U. S. 509, which was a suit in equity 
in the United States court brought by the creditors of an insolvent 
bank against its stockholders to recover an amount for which they as 
stockholders became liable under the charter by reason of its in- 
solvency, the state statute of limitation was interposed as a défense. 
The court held that it applied, using the following language: 

"If a claim like that of the appellees, sued at law, wonld hâve been barred at 
law, their claim is barred in equity. This proposition is too clear to require argu- 
ment or authority to support it." 

The circuit court of appeals of the Eighth circuit, in Hayden v. 
Thompson, 17 C. C. A. 592, 71 Fed. 60, applied the statutes of limita- 
tion of the state of Nebraska to a suit in equity brought by the re- 
ceiver of an insolvent national bank to recover from stockholders the 
amount paid to them in dividends improperly declared. Judge San- 
bom, speaking for the court, said : 

"It goes without saying that the national courts, sitting in equity, act or refuse 
to act in analogy to the statute of limitation of the state in which they are sitting, 
and that if the analogous action at law against this défendant would be barred 
under the statutes of Nebraska this suit must be dismissed as against him." 

But the matter has been definitely settled beyond controversy by 
the suprême court of the United States in Campbell v. City of Haver- 
hill, 155 Ù. S. 610, 15 Sup. Ct. 217. The court in that case refers to 
the division araong the circuit courts upon the question, and reviews 
the arguments against the applicability of the statutes, and, in sum- 
ming up, Judge Brown, speaking for the court, says: 

"The truth is that statutes of limitation affect the remedy only, and do not 
impair tJje right, and that the settled policy of congres» has been to permit rights 
created by its statutes to be enforced in the manner and subject to the limitations 
prescribed by the laws of the several states." 
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So it was decided that, in a patent case, the state statute applied, 
although the cause of action arose ont of a fédéral statute, and was 
cognizable only in the fédéral courts. It may well be said, therefore, 
that thé ârst proposition raised by the demurrer is deflnitely settled. 
' The détermination of the second question involves the considération 
of two propositions: First, the nature or kind of action under which 
this may be classed; and, second, the intent, meaning, force, and ef- 
fect of the statute of Arkahsas quoted, and which it is contended gov- 
erns in this case. As to the kind of action this is, Justice Miller and 
Judge Thayer, in the case of Stephens v. Overstolz, 43 Fed. 465, 466, 



"The statute [referring to the statute under which this action is broaght] says, 
you shall not do that, and if you do you shall be Ilable to al! persons injured by 
your wrongful act. The extent of the liability incurred is the amount of the 
damage you hâve inflicted upon others. The terms 'wrongful act,' 'liability in- 
curred,' and 'damages' would seem to leave no doubt that the foundation of this 
class of actions is a tort." 

Mr. Ohitty says: 

"Actions on the case are founded on common law or upon acts of parliament, 
and lie generally to recover damages for torts not committed with force, actual 
or implied." 1 Chit. PI. 133. 

He further says that "the injuries may be by nonfeasance, mis- 
feasance, or malfeasance"; and that "thèse respective torts are com- 
monly the performance or omission of some act contrary to the gên- 
erai obligation of the law or the particular rights or duties of the 
parties," Id. Again Mr. Chitty says: "Wherever the statute pro- 
hibits an act, and provides for a recovery of damages caused by its 
violation, the remedy is an action on the case." Id. 142. Mr. Stephen 
says that an action on the case lies where a party sues for damages 
for any wrong to which trespass will not apply. Steph. PI. § 52. 
Judge Bliss says that trespass lies for a wrongful act committed with 
force, and where the injury is direct; that where the injury is not the 
direct resuit of force, but grows ont of the wrongful act of défendant, 
the action is trespass on the case, often called "the case." Bliss, Code 
PI. § 9, subd. 2. Then it would seem that the right of action of the 
receiver, as outlined by Justice Miller in the case cited (Stephens v. 
Overstolz), comes within the distinction of action on the case, even 
if there were no other authorities upon the subject. 

The next proposition, then, is as to the intent and meaning of the 
statute of the state of Arkansas heretof ore quoted : 

"First, ail spécial actions upon the case, for criminal conversation, assault and 
battery apd false imprisonment; second, ail actions for words spoken, slandering 
the character of another; third, ail words spoken whereby spécial damages are 

sustained." 

In the compilation of what is known as "Gantt's Digest of the Stat- 
utes of the State of Arkansas," the clause "ail spécial actions on the 
case" was omitted, and the act as digested reads as follows: 

"The following actions shall be commenced vrithin one year after the cause of 
action shall accrue and not after: First, ail actions for criminal conversation, as- 
sault and battery and false imprisonment; second, ail actions for words spoken, 
slandering the character of another; third, ail words spoken whereby spécial dam- 
ages are sustained." Section 4121. 
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The question is, did the original act cover ail spécial actions on the 
case, or only ail actions for criminal conversation, assault and battery, 
and false imprisonment? It may be tbat the latter would be the 
natural reading if thèse three kinds of actions had been spécial actions 
on the case, but they were not actions on the case, but were actions 
of trespass, so tbat the only construction of the provision is that it 
was intended to cover ail spécial actions on the case, and also the 
three kinds of actions of trespass specially mentioned. The question 
of its interprétation was presented to the suprême court of the state 
of Arkansas in Patterson v. Thompson, 24 Ark. 70, where it was held 
that it applied to ail actions on the case, and that an action for séduc- 
tion, not mentioned, but coming within it, must be brought within one 
year. The court in that case used the following language: 

"It is insisted hère for the appellant, the défendant below, that the first spécifica- 
tion of the section should be oonstrued as if it read: 'Ail actions on the case, ail 
actions for criminal conversation, ail actions for assault and battery, and ail ac- 
tions for false imprisonment;' and the inference is then va&de that this, being a 
spécial action on the case, is included within the statute; while the argument for 
the plaintiffi maintains that, as no mention is made of an action for séduction, 
this suit falls within the provision for unenumerated actions, for which the period 
is five years. If the statute were written as the défendant would hâve it con- 
strued, it would provide with consistency for similar classes of cases, in forcing 
an early légal inquiry into initiating causes of action, or in wisely committing 
to légal oblivion such as should not be ma4e the subjects of prompt complaint, 
while the literal and technical construction of the plaintifE would keep the door 
open for vexations eontroversies longer than is allowed for actions of trespass 
npon lands, for taking or injuring goods, for libels, and for actions upon the case 
founded on a contract or liability, thus reversing the whole policy of our limita- 
tion law. And if the construction should be that the clause under considération 
only embraced spécial actions on the case for the wrongs spedfied in it, there 
would be the incongruity of différent periods of limitation for the same causes of 
action when prosecuted in the différent f orms allowed by the common law ; as, 
one year for actions on the case for batteries and false imprisonments, and five 
years wben the same acts were complained of in actions of trespass. Doubtless, 
the obvions and natural, and therefore the first, construction of any writing, is 
that of its literal expression; but in construing a statute, uniess its terms are 
entirely free from ambiguity, regard must be had for its known object, to the 
miscMef intended to be provided against, to its gênerai spirit and intent. The 
limitation law of the Revised Statutes, in ail its sections, is to be construed as 
one law. Ail its parts should be harmonized into one consistent whole. Its ob- 
ject was to provide a limit for the beginning of ail common or important actions, 
although there is a provision for unspecified ones; and its undoubted policy is to 
close the courts early against actions that embrace or engender personal strifes 
and embittared feelings, destroy the peace of familles, and disturb the repose of 
Society; and it should hâve such sensible construction as will accord with its 
spirit and promote thèse objects. We therefore hold that an action seeking to 
reoover damages for séduction must be begun within a year from the time the 
cause of action accrued." 

This, in the opinion of the court, disposes of the proposition as 
to the intent and meaning of the statute of the state of Arkansas 
referred to, and that it embraced ail spécial actions on the case. 

The next question for considération is whether the statute quoted 
was abrogated by the Code of Practice adopted by the législature 
of the state of Arkansas in 1S68, which provides that "the forms of 
ail actions and suits heretofore existing are abolished." The stat- 
ute referred to was never directly repealed by any act of the légis- 
lature of the state of Arkansas, so it must be of full force and eflect, 
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unless it was abrogated by the adoption of tlie Code of Practice in 
1868. The language of tliat Code of Practice, which protides that 
"th.e forms of ail actions and suits lieretofore existing are abol- 
ished," is common to aJl Codes of Practice. It is a well-settled rule 
that the repeal of statutes by implication is not favored, and that 
Btatutes of limitation should be considered as being of full force 
and effect unless they are repealed directly or abrogated in some 
manner; for the tendency of ail modem législation is in this respect 
uniform and progressive. It shortens the time previously given 
for the bringing of suits of ail kinds, and the contention of counsel 
for the plaintiff in this case, that the adoption of the Code changea 
the statute, requires strong argument and well-considered précédents 
to support and uphold it. Judge Bliss, in his excellent work upon 
the Code, speaking upon this subject, says (section 5) : 

"But it is only the form and name of the action that is abolished. Distinctions 
between the character of différent actions necessarily anse from the nature of the 
wrong which is suffered and of the relief which is sought, and thèse cannot be 
abolished." 

Again (section 6): 

"Although the names and forms of actions hâve been thus abolished, it must 
not be supposed that the time spent in learning the distinctions indicated by them 
has been spent in vain. The mère formulas are of little présent practical consé- 
quence, but, aside from the importance of knowing our légal history, ineluding 
the history of the law of procédure, most of thèse names will be in constant 
réquisition, as indicating tho nature of the grievance, the évidence required, and 
the measure of relief. The whole case often clusters around the name, and an ac- 
tion is just as much an action of trover or of replevin or of ejectment as though 
so called in the pleading. When the statute says that there shall be but one form 
of action, form, and not substance, is spoken of. Witbout classification there is no 
science. Such distinctions as exist in the nature of things must be recognized, 
and they are equally recognized whether a spécifie name be given to the suit or 
action with a corresponding formula or whether they arise from and are known 
only by the nature of the grievance and the character of the relief." Bliss, Code 
PI. §§ 5, 6. 

Much light is thrown upon this question by the adjudications of 
the courts in what may be termed the "Code states," such as New 
York and Kentucky. In the case of Austin v. Eawdon, 44 N. Y. 73 , 
the court says: 

"Although the form of ail actions at law and suits in equity, and ail the forms 
of pleading existing before the Code, were thereby abolished, and it is sufficient 
to State in a plain and concise manner the facts constituting the cause of action, 
yet the substantive distinctions between actions on eontract and those founded on 
tort still exist." 

In De Graw v. Elmore, 50 N. Y. 1, the court says that: 

"Notwithstanding forms of actions are abolished, the law will not permit a re- 
covery upon tort, where the évidence shows a right to recover upon eontract." 

In Turnpike Co. v. Eogers, 7 Bush, 532, the court of appeals of Ken- 
tucky says : 

"Forma hâve been abolished, but the substance of the common-law rules of 
procédure remains, except where they conflict with the splrit of our statutory 
régulations upon the subject of pleading and practice. Since the distinction be- 
tween actions has been abolished by our Code, a pétition which goes for a forci- 
ble injury should state such facts as would be équivalent to an action of trespass 
at common law. If the trespass be waived, and the pétition go for négligence or 
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want of skill, it should state facts which are équivalent to an action in case, ac- 
oording to common-law principle." 

In the state of California tkere is but one form of action under 
the Code. In Eailway Co. y. Laird, 17 Sup. Ct. 120-122, Laird, who 
was injured while a passenger, brought suit in the United States 
court for damages. The case went to the suprême court of the 
United States, where it was contended that the action was changed 
by amendment f rom an action on tort to one on contract ; that the 
amendment was not made until four years after the injury, and 
therefore it was barred. The suprême court in that case recognized 
the existence of the distinctions between actions arising upon con- 
tract and from tort. The opinion in that case was delivered by 
Justice Peckham, using the foUowing language: 

"The doctrine is very clearly ezpressed in Kelly t. Railway Co. [1895] 1 Q. B. 
944, where the court of appeals held that an action brought by a railway passen- 
ger against a Company for personal injuries caused by the négligence of the 
servants of the company while he was traveling upon their Une was an action 
founded upon tort. In reading the judgment of the court in that case, A. L. 
Smith, L. J., said (page 947): 'The distinction is this: If the cause of complaint 
be for an act of omission or nonfeasanee which, without proof of a contract to 
do what has been left undone, would not give rights to any cause of action (be- 
cause no duty apart from contract to do what is complained of exists), then the 
action is founded upon contract, and not upon tort. If, on the other hand, the 
relation of the plaintifi: and the défendants be such that a duty arises from the re- 
lationship, irrespective of contract, to take due care, and the défendants are négli- 
gent, then the action is one of tort.' " 

But we are not left without light upon this subject from the high- 
est tribunal in this state, the suprême court of the state of Arkan- 
sas. In Chrisman v. Carney, 33 Ark. 316, Camey brought suit 
against Chrisman on two counts, on the flrst for false imprisonment, 
and on the second for malicious prosecution. It was objected that 
the two causes could not be joined. The court said : 

"The first was at common law an action of trespass, and the other an action vn 
the case. The form of action being now abolished, they may be joined under 
the class of injuries to the person, but the requisites to constitute the injury, and 
the proof necessary to be made to sustain either paragi^ph, are the same as for- 
merly." 

In O'Oonnell v. Rosso, 56 Ark. 603, 20 S. W. 531, the court said it 
was not plain whether the plaintiff intended to state a cause of ac- 
tion for a breach of contract or a tort in the nature of trespass; 
that, if the former was intended, a charge as to exemplary damages 
was improper, because the circumstances attending a breach of con- 
tract could not aflect the amount of a recovery, but, if the latter, 
it was proper, and, as the défendant made no objection to the com- 
plaint because of its uncertainty, the court was correct in charging 
upon either aspect of it. In Fordyce v. Nîx, 58 Ark. 136, 23 S. W. 
967, which was an action by a passenger for failure to let him ofiE at 
his station, and for insulting and abusive language on the part of 
the conductor, it was objected upon demurrer that a claim for breach 
of contract to let the plaintiff off at his station could not be joined 
with a claim for damages sustained by abusive and insolent treat- 
ment, but the court said: 
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"Under the reformed procédure courts regard the substance rather than the 
form. As was said by the suprême court of Mississippi in a very similar case: 
'The character of the action must be determined by the nature of the grievance 
rather than the form of the déclaration.' Eailroad Co. t. Hurst, 36 Miss. 860." 

TLe suprême court of Arkansas held that the action was in its 
nature ex delicto, and that there was no misjoinder. 

8o it is apparent that the suprême court of the state of Arkansas 
recognizes the distinction between actions for torts and upon con- 
traet as existing since the adoption of the Code as coinpletely as 
that distinction existed before the adoption of the Code; and I am 
unable to see any good reason for the proposition that the statute 
referred to has been in any manner changed, repealed, or abrogated 
by the adoption of the Code of Practice of the state of Arkansas. 
A statute of limitation must be treated as any other statute, because, 
as held by Justice Brown in Campbell v. City of Haverhill, 155 U. 
S. 617, 15 Sup. et. 217, snch statutes are now considered highly meri- 
torious, and should be upheld and enforced by the fédéral courts in 
cases where they are applicable. The argument that, because the 
statute of limitations applies to actions on the case, and the pro- 
visions of the Code abolish ail forma of actions, therefore actions 
on the case are abolished, and the statute of limitations has nothing 
to which it can apply, is, in the opinion of the court, not tenable. 
The tenu "actions on the case" was not indicative of any form of 
action, but of a substantive class of actions of many différent species 
that took their name from the fact that they were not included 
within any of the common forms of writs issuing from chancery, but 
were begun by writs setting out the particular circumstances of the 
case. Mr. Blackstone says of it : 

"This action of trespass, or transgression on the case, is an uniyersal remedy. 
given for ail Personal wrongs and Injuries without force; so called because the 
plaintifE's whole case or cause of complaint is set forth at length in the original 
writ." 3 Cooley, Bl. Comm. (3d Ed.) 122. 

So it would seem that the term is not only not indicative of a form 
of action, but that it appiied to a class of actionable wrongs for 
which there was no appropriate form of writ, but a spécial writ is- 
sued, setting out the circumstances of the case. Mr. Stephen, in 
his work on PJeading, says: 

"The new writs hâve received accordingly the appellation of 'writs of trespass 
on the case,' as being founded on the particular circumstances of the case thus 
requiring remedy, and to distinguish them from the old writ of trespass, and the 
injuries themselves which are the subjects of such writs are not called 'tres- 
passes,' but hâve the gênerai name of 'torts,' 'wrongs,' or 'grlevances.' " Steph- 
en, PI. § 52. 

In OarroU v. G-reen, 92 U. S. 509, Mr. Justice Swayne says : 

"The forms of the writ were as diverse as the wrongs they remedied, and the 
action of trespass on the case comprised many species." 

The statute of limitations of the state of Arkansas was not de- 
signed to operate upon actions because of their name or form, but 
because of the wrongs they were brought to remedy. If the name 
"action on the case" had been changed, the statute would still hâve 
appiied. It was aimed at the substance, and not at the name or 
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form, of tlie action, and it were folly to hold that its efEect was 
changed merely because the name or the lonn of thé action had 
been cbanged, so long as the same class of wrongs was entitled to 
the same remedy upon allégations substantially the same. And 
the fact that an act might give rights to two différent kinds of ac- 
tion, to which différent statutes of limitation would apply, is not 
an argument that the one-year statute of limitations is inoperative. 
It seems to me that the wrongs complained of in this case gave a 
remedy by but one action at law, an action on the case; and if the 
plaintiff has invoked the equity jurisdiction of this court in order 
to prevent a multiplicity of actions, or to hâve an accounting, and 
for thèse reasons alone, or for any other reason of like character, 
the essential nature of the action is unchanged, and equity only gives 
a différent forum for the same cause of action, and there is no dif- 
férent cause of action, whether it be in law or in equity. Mora- 
wetz, in discussing the right of a shareholder on behalf of a cor- 
poration to sue the directors for damages occasioned by their mis- 
conduct, says: 

"A suit of this character is brought to enforce thé corporative or collective 
rights, and not the individual rights, of the shareholder. It may therefore be 
properly regarded as a suit on behalf of the corporation. The essential character 
of a cause of action remains the same. Thus a légal right of action would not be 
treated as an équitable one, or become governed by the rules applicable to équita- 
ble causes of action as to limitations, etc., because the shareholder brought suit 
in equity." 1 Mor. Priv. Corp. § 271. 

And the same was virtually held in Hayden v. Thompson, 17 0. 
C. A. 592, 71 Fed. 60; OarroII v. Green, 92 U. S. 509. 

I am clearly of the opinion that the opération of the state statute 
is not def eated by the provisions of section 1047 of the Bevised Stat- 
utes of the United States, because, in my judgment, this fédéral 
statute is not applicable. Whether the bill be regarded as seek- 
ing to recover for damages caused by a breach of duty at common 
law, in equity, and under the statutes of the United States, as it 
distinctly avers, or merely for a breach of duty under the statute, 
this is not a suit for a penalty, but for damages. The statute does 
not give a liquidated amount by way of penalty, but provides for 
exact compensation to whoever is damaged by its breach. In Ste- 
phens V. Overstolz, 43 Fed. 465, the question whether the statute was 
pénal or remédiai was presented and decided. There Justice Mil- 
ler held that the statute was remédiai, and not pénal, since the es- 
tent of the liability is the amount of the damage. It foUows from 
thèse views that the demurrer to the bill should be sustained; and 
it is so ordered. 
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TOWLB T. AMERICAN BUILDING, LOAN & INVBSTMBNT OO.» 

(Circuit Court, N. D. Illinois. January 4, 1897.) 

Building anb Loan Associations— Power to Accept Drafts — Nbgotiabi.e Ikstbit- 

MEN'TS. 

A building and loan association is not liable upon a draft fraudulently ac- 
cepted by its vice président, even at the suit of an innocent holder, since sucli 
associations haye no power to accept drafts. 

In Equity. Suit by Marcus M. Towle against the American Build- 
ing, Loan & Investment Company. A receiver having been ap- 
pointed, the firm of Grommes & Ullrich filed a pétition praying that 
the receiver be directed to pay them the amount of a certain accepted 
draft. 

Winston & Meagher, for petitioners. 
CoUins & Fletcher, for receiver. 

GKOSSCUP, District Judge. The hearing under considération is 
on the pétition of Grommes & Ulrich, co-partners, the answer of the 
receiver thereto, and the stipulation entered into between the peti- 
tioners and the receiver respecting the facts covering the case. 
From thèse pleadings and the stipulation it appears that on the 4th 
of October, 1893, the American Building, Loan & Investment Com- 
pany, through its vice président, purported to accept a draft, at 60 
days, for the sum of |1,608.47, drawn upon it by one George Mont- 
gomery, in favor of the petitioners. Like drafts had been previ- 
ously drawn by the same Montgomery, and accepted by the vice 
président of the society, in the name of the society. Upon inquiry 
by the petitioners, the vice président informed them that Montgom- 
ery was a créditer of the society, and the draft presumably accepted 
in the payment of such crédit. As a matter of fact, no indebtedness 
existed to Montgomery. The arrangement was, unquestionably, a 
device between the vice président of the society and Montgomery, 
under which Montgomery, on the crédit of the society, would ob- 
tain crédit from the petitioners and others. 

So far as the facts disclosed by the pleadings and stipulation go, 
both the society and the petitioners are involuntary victims to this 
fraud,. and.one or the other must bear its pecuniary loss. Corpo- 
rations act through their offlcers, and will not be heard to deny such 
offlcers' authority in a given instance where such instance is within 
the gênerai fleld of their authority. In other words, the public deal- 
ing with a corporation, through its offlcers, is not required to know 
such offlcers' authority for the spécial transaction in hand; it is 
enough to know that such transaction is presumably under the gên- 
erai authority conferred. The corporation extending the authority, 
not the public dealing upon the face of it, must suffer the loss if 
there is any abuse of it by the offlcer in the particular transaction 
in hand. This rule is founded upon the essential conveniences of 
commercial and corporate life, and is only holding that party liable 

» Eeported by Louis Boisot, Jr., Esq., of the Chicago bar. 



XOWLE V. AMERICAN BUILDING, LOAN & INVE8TMENT CO. 689 

for losses growing out of abuses of power who haa it easiest in 
àand to prevent such abuses, either by the employment of noue but 
honest agents, or the création of a System of counterchecks or in- 
spection that will speedily disclose any disposition to abuse tbeir 
trusts. But corporations are not bound by the abuse of its offlcers 
when suoh act cr abuse is wholly and clearly outside the field of 
the corporation's power. Neither the président nor the directory 
of a corporation can do such acts as the corporation itself has no 
power to do. The law of estoppel does not enlarge corporate pow- 
er, and, in conséquence, corporate liability. Where the powers of 
the corporation stop, the powers of its offlcers also stop, and that 
point of limitation the public are bound at their -pevïl to know. 

The acceptance of the draft under considération is nothing more 
nor less than a promise to pay, at a future date, the sum named. 
Has the society the power, under the law, to exécute promissory 
notes? It is not a commercial nor a banking institution, with the 
gênerai powers incident to such concerns. It cannot borrow money, 
nor loan money, except such as is paid in by its members in the 
manner pointed out by the law, nor engage in any gênerai business 
transactions. Its sole function is to consolidate the small savings 
of the many, and, by a System of unifled loans, secure advantages 
to each contributor that he could not, perhaps, individually obtain. 
To this process of consolidation, and of loaning out the gatherings 
thereof , and their collection again with the interest thereon for redis- 
tribution, with such incidental powers as are necessary to make the 
process effective, the authority of the corporation is strictly con- 
flned. The usefulness of such corporations and their safety dépend 
upon such strict limitation. To grant them, by judicial implica- 
tion or intendment, a wider amplitude of power, would destroy the 
only safe assurance on which they are granted. What phase of 
this procès demands or Justifies the exécution of promissory notes, 
or other évidences of indebtedness? Money actually obtained by 
such corporation can, of course, be recovered back on the équitable 
doctrine of money had and received. But, in view of the purposes 
for which this corporation was organized, what phase of its duties 
demands that it should hâve the right to exécute promises to pay 
in the future? Of course, if a loose rein is to be given to their man- 
agement, occasions may be easily pointed out when the création of 
indebtedness by the exécution of promissory notes might become ad- 
vantageous. But the loose rein is the very thing the législature 
intended tb prohibit, and a tight rein is the only safe conduct the 
courts can adopt. This, the public dealing with them, or their offl- 
cers, must either know or flnd out. My opinion is that the society 
itself had no power, in law, to exécute the acceptance under con- 
sidération, and that, theref ore, the act of the vice président is ultra 
vires. The decree will be against the petitioners. 
78 F.— 44 
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GRAND TEUNK RY. t. CENTRAL VBRMONT R. 00. 
(Circuit Court, D. Vermont February 10, 1897.) 

IlBASB OF Railkoads — Pbovision fok Patment op Net Earninos to Bondholders— 
Reoeivership. 

Where the lease of a railroad provided for tlie payment of the net earnings 
to mortgage bondholders, who were creditors of the lessor, tJiat agreement be- 
tween the lessor and lesaee, having be«n assented to by the bondholders, op- 
erated as an irrévocable assignment to them of the net earnings. And, while 
the lessee was obligated to pay ont of the gross earnings certain prior claims 
before paying anything to bondholders, yet, the holders of those claims having 
let payment be made to the bondholders first, they became common, unse- 
cured creditors of the lessee, and, a receiver having been appointed, they are 
not entltled, as against the bondholders, to hâve their claims paid ont of earn- 
ings accruing after the appointment of the receiver; there being nothing to 
show that the gross earnings prior to the receiver's appointment — out of which 
no net earnings hâve ever been paid to bondholders, and which are stUI in 
the hands of the lessee — are not suffîcient to pay their claima. 

Wager Swayne and William B. Hornblower, for Charles Parsons, 
petitioner. 

Alric E. Hemman, for three banks, petitioners. 

Louis Hasbrouck, for Ogdensburgh & L. G. E. Co. 

Thomas Spratt and Frank Loomis, for New York Central R. Co., 
second bondholders. 

Benj. F. Fifield, for Central Vermont R. Co. 

Charles M. Wilds, for Grand Trunk Ey. Co. 

WHEELEE, District Judge. When the receivers In thîs case 
were appointed, March, 20, 1896, the Ogdensburgh Eailroad, as a 
leased line assigned to the défendant, passed into the hands of the 
receivers. Afterwards, on pétition of Charles Parsons, holder of 
mortgage bonds of that road dated April 1, 1880, the net earnings 
were directed to be set apart to be disposed of according to the rights 
of those interested therein. Since then about $11,000 of earnings 
before the receivership, collected by the receivers after, and about 
$125,000 net earnings since the reoeivership, hâve been so set apart. 
Now those interested in those funds hâve been heard as to the dis- 
posai of the same. The lease or agreement of the Ogdensburgh road 
provided, among other things (article 2) : 

"Ail of the gross receipts, including rents of its lands and baildings, of or from 
the business and trafflc of or upon the said railroad and other property of said 
party of the first part during the continuance of this agreement, embracing ail 
such gross receipts heretofore earned by and dne the said party of the first part, 
but not yet received by it, shall be received and collected by said party of the 
second part, and shall be disposed of by it, as hereinafter stated." 

By article 3, the lessee was to keep the road and rolling stock and 
property in good order and condition, pay taxes, expenses of meet- 
ings of directors and stockholders; "to assume, conduct, and pay the 
expenses of any and ail litigations now pending, wherein the said 
party of the first part is a party or interested, and to pay any and ail 
judgments that may hâve been, or may nltimately be, recovered 
against said party of the first part therein"; to assume ail obligations 
of the party of the first part that might thereafter be incurred, either 
b/ statute or common law, as common carriers, warehousemen, or 
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otherwise. And by article 5 the lessee, or party of the second part, 
agreed that: 

"AU the gross earnings, income, and receipts of or from the business, tiafflc, and 
rents of said railroad and other property, and referred to in art. II. of this agree- 
ment, shall in each year, and annually during the continuance of this agreement, 
be applied and disposed of by the party of the second part as foUows: First. ïo 
the purposes, payments, and discharge of the obligations mentioned and specified 
in art. III. of this agreement, and to the other expenses in the maintenance, opéra- 
tion, use, development, and improvement of the said railroad and other property 
of the said party of the first part hereby tranaferred to said party of the second 
part, and the payment of the floating indebtedness now due from said party of 
the first part, mentioned and specified in the schedule hereto annexed, marked 
'Schedule B.' Second. To what has been retired, and is not now materiai. 
Third. To the payment pnnctually when due, and in full, of the interest on the 
bonds issued and to be issued by the party of the first part, • • * which in- 
terest is Et the rate of six per centum per annum, and is payable semiannually on 
the first days of April and October in each year, • » » not exceediug said 
limit of $3,500,000 in amount, and the interest thereon, not to exceed the rate of 
six per centum per annum." 

Parsons is a holder of a large part of thèse bonds. Schedule B 
spécifies, among other things, "ail accounts of supplies of every kind 
furnished for said railroad." What hâve purported to be the net 
earnings under this lease hâve been paid over to those bondholders to 
October 1, 1895, and none hâve been paid over since that time. One 
note of the lessor of $15,000, guarantied by the Central Vermont Eail- 
road Company, was made to the Ogdensburgh Bank, and another of 
$10,000 to the Farmers' National Bank of Malone, said to hâve been 
given for the purpose of paying the expenses of litigations which the 
lessee assumed under article 3, and a like note of $10,000 to the 
Welden National Bank, said to hâve been given for the payment of 
supplies under Schedule B, hâve not been paid, and are in judgments 
against the Ogdensburgh. Many claims against the Central Ver- 
mont Eailroad Company for operating expenses prior to the receiver- 
ship, amounting to about $15,000, are now outstanding; also, large 
claims, which hâve been made for liabilities as common carriers and 
warehousemen, are still outstanding, and one has, in October, 1896, 
gone into judgment. The principal questions made now are as to 
whether thèse claims, or any of them, are to be provided for out of 
this fund so set apart by the receivers, on the pétition of Parsons, be- 
f ore payment is to be made to him theref rom. 

The obligations by which the Central Vermont Eailroad Company, 
as assignée of the lessee, became bound to pay thèse claims now 
said to be prior to the claims of the bondholders, were absolute on the 
part of that company, and became at once its debt, to be paid 
fully, without référence to the amount of earnings which might be 
received from the Ogdensburgh road. No payment to the bondholders 
was to be made, or obligation to them incurred, except as to and 
from what should remain of the gross earnings after paying thèse 
prior claims. A suggestion has been made that the lessor and the 
lessee could at any time control the disposition of thèse earnings, 
without référence to the claims of bondholders, because the bond- 
holders were not parties to the instrument of lease, but acquired their 
rights under the mortgage. As to this, however, the lease or agrée- 
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ment provides that thèse net earnings are to be paid to the bond- 
holders tjç^o were and are cteditors of the lessor, and this agreement 
would clearly operate as an assignment of the accruing net earnings 
to thèse bondholders, which they hâve assented to, and made thereby 
irrévocable, and to whom thèse earnings hâve, as of their right, under 
this assent, been paid. Therefore neither the lessor nor the lessee, nor 
both,couldsoeontrol thèse net earnings as to taice them away fromthe 
bondholders. The Central Vermont Eailroad Company had the right, 
and by the lease was obligated, to pay off thèse prior existing claims 
mentioned, before paying anything to the bondholders; and the credit- 
ors in thèse claims probably had the right to insist upon the payment 
to them of thèse claims before anything should be so paid. They 
did not insist upon this, but let payment to the bondholders be made 
flrst, and let themselves remain creditors of the Central Vermont 
Eailroad Company. It does not appear but that the gross earnings 
received prior to the several payments over of net earnings were suffl- 
cient to pay ofif ail of thèse claims that had then severally accrued, 
nor is it anywhere alleged but that those received out of which no 
net earnings hâve been paid to bondholders hâve been sufftcient 
to pay ail of thèse claims and leave the net earnings which hâve been 
set apart under the order of the court clear for the bondholders. The 
Central Vermont Eailroad Company would hâve no right to say that 
thèse subséquent earnings should be applied to the payment of its 
debts, when it already had in its hands funds sufBcient, and appli- 
cable, with which to pay thèse debts; and thèse creditors would not 
hâve any right to insist that their debts which they had allowed 
to beoome and stand as debts of the Central Vermont Eailroad Com- 
pany should be paid out of thèse net earnings, except under and 
through that company. They, by their proceedings, became common 
creditors of the Central Vermont Eailroad Company, unsecured, be- 
fore the receivership, and hâve so remained ever since, while the 
bondholders, who may also hâve become such creditors as to gross 
earnings out of M'hich they had not received any net earnings before 
the receivership, now appear to be entitled to thèse net earnings, 
without référence to whether the prior claims which the Central 
Vermont Eailroad Company was under obligation to pay before pay- 
ing over prior net earnings bave in fact been paid. To allow thèse 
creditors to hâve a lien upon thèse funds paramount to the bond- 
holders would be to place those who hâve by their action become 
gênerai creditors, before the bondholders, who are secured cred- 
itors, under the lease. A suggestion was made that thèse matters 
should be referred to a master to ascertain the facts with référence 
to thèse claims, and was at first apparently acquiesced in by ail; 
but this acquiescence has been now withdrawn, and the necessity or 
propriety of a référence for this purpose denied. This could only be 
necessary or proper when the amount of the claims, and the facts 
upon which they could become, in any view, a charge on this partic- 
ular fund, against thèse objections, should be in dispute, so far as 
présent purposes are concerned. According to the statements of 
the claimants, as they are understood, and about which the parties 
do not seena to differ, thèse prior claims are mère claims which the 
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Central Vermont Railroad Company has ail the wliile been and is un- 
der obligation to pay, and for the payment of which it must hare had 
gross earnings that hâve not been reduced to net earnings which 
hâve been in any way paid to the bondholders, suiBcient and applica- 
ble for ail. If the gross earnings for the time after October 1, 1895, 
to the receivership, during which no net earnings hâve been paid 
over, which hâve not been shown hère, equal in amount the corre- 
sponding earnings for the preceding years, they will be largely in 
excess of what would be necessary to pay off ail thèse claims, and 
leave the earnings after the appointment of receivers clearly f ree to be 
applied flrst to the operating expenses of the road belonging to the 
time of the receivers, and then to go to the bondholders, according 
to the terms of the lease. The claims which hâve been mentioned as 
accruing against the Central Vermont Kailroad Company as a com- 
mon carrier or warehouseman are anderstood to be operating ex- 
penses, and to be paid as such, as of the time when they become flxed, 
like the other ordinary expenses of runnîng the road. None of the 
liabilities hâve been established, with respect to those claims, within 
the time for which thèse net earnings hâve been set apart; and so none 
of them are to be considered in determining how much of this fund 
should now be paid over, any more than any other claims for oper- 
ating expenses should be. The about |11,000 collected by the receiv- 
ers for earniiigs before are not net earnings, bnt gross earnings, and 
should go into those before to be disposed of accordingly. According 
to thèse considérations,- the net earnings set apart since the receiver- 
ship seem to be free of ail claims prier to that of the bondholders, and 
to be properly payable over to them. As the figures upon which 
thèse views rest hâve not ail been made to appear, or been brought 
within reach, in this connection, but are probably readily ascertainable 
from the receivers, no final order for the payment over of thèse net 
earnings by the receivers should be made, without an opportunity to 
make the exact figures appear, if they would influence the resuit. 
It is stayed till next term, which is as soon as such a final order, 
which may be as to this a final decree, can properly be made, with 
leave to any party meanwhile to bring forward, by report of the 
receivers, such exact sums of gross earnings received and net earn- 
ings paid as it may be advised. Pétition granted accordingly. 
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(Circuit Court of Appeals, Sixth CSrcuit. Febrnary 2, 1897.) 

No. 375. 

Railroad Receivers— Injuries to Employés— Construction op Statuts, 

The Ohio act of April 2, 1890, for the protection and relief of railroad em- 
ployés (Laws Ohio 1890, p. 149), providing that railroad or railway corpora- 
tions or companies shall not make certain contracts for exemption from lia- 
bility to their employés, shall not use détective cars, etc., and that in actions 
against such companies for Personal injuries to employés the rule as to fellow 
servants is to a certain extent abrogated, applies to suits brought against a 
receiver of a railroad corporation operating its road. 
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a Same'— State Statutes— Pedbral Courts. 

Said statnte is not applicable alone to railroad corporations of OWo, en- 
gagea in the domestic commerce of the state, but to ail railroad corporations 
doing business in Ohio. It does not encroach upon fédéral authoiity, nor upon 
the jurisdiction and powers of the fédéral courts, and is binding upon tliose 
courts, and upon receivers appointed by them. 

3. SAME — CONSTITUTIONALITT OP STATUTE — UNirOBM OPERATION. 

Th« third section of said statute, altering the rule as to the liability of an 
employer for the négligence of fellow servants, as it applies to ail railroad 
corporations operating railroads in the state, and to ail of a given class of 
railroad employés, is not répugnant to the provision of the constitution of 
Ohio that ail laws of a gênerai nature shall hâve uniform opération through- 
out the state. Shaver v. Pennsylvania Co., 71 Fed. 931, distinguished. 

4. Bame — Nbglioenoe oï Fellow Servants. 

The négligence of a fellow servant for which the employer is made liable 
by said statute Is not merely négligence in the performance of a duty imposed 
on the master personally, but négligence in the performance of work pertaining 
to the négligent employé and others in the same work. 

5. Same— Evidence — Res Gest.b. 

Where a railroad employé bas been Injured by the movement of cars aboat 
which he was at work, statements of the conductor of the train, made al- 
most immediately, and while the cars were moving or had just stopped, and 
while the injured man was bleeding from the injury at that moment received, 
describing his own part in bringing about the motion that effected the injury, 
are admissible, on tbe trial of an action for such injury, as part of the res 
gestse. 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

Clarence Brown, for plaintiff in error. 

Orville S, Brumback and Charles A, Thatcher, for défendant in 
error, 

Before HARLAN, Circuit Justice, and TAFT and LUBTON, Cir- 
cuit Judges. 

HARLAN, Circuit Justice. This action was brought by Edward 
Van Dusen against B. B. F. Peirce, as the receiver of the Toledo, St. 
Louis & Kansas City Eailroad Company, a corporation organized un- 
4er the laws of this state. 

The order appointing Peirœ as receiver was made by the court be- 
low in the case of Continental Trust Oo. of New York t. Toledo, St. 
L. & K. C. R. Co., 72 Fed. 92. It directed the receiver to operate 
the railroad, and do ail things necessary to carry on the business of 
■the Company. He was so engagea on the 26th day of February, 1895, 
when the plaintiff, a yard brakeman, in the employ of the receiver, 
was so seriously and permanently injured while in the discharge of 
his duties — ^being himself without fault — that he lost entirely the use 
of his right hand. Thèse injuries, it is alleged, were caused solely 
through the carelessness and négligence of one Bartley, a conductor 
employed by the receiver, and under whose control and direction the 
plaintiff was placed at the time of his being injured. 

The défendant denied the allégations imputing négligence to him, 
and denied that the plaintiff was without fault. 

A verdict was returned in favor of the plaintiff for |5,500 in dam- 
ages. A motion for a new trial having been made and overruled, judg- 
ment was entered upon the verdict. 
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The principal question before us is whether the statute of Ohio 
passed April 2, 1890 (Laws Ohio 1890, p. 149), entitled "An act for 
the protection and relief of railroad employés; forbidding certain 
l'ules, régulations, contracta and agreements, and declaring them un- 
lawful; declaring it unlawful to use cars or locomotives which are 
détective, or détective machinery or attachments thereto belonging, 
and declaring such corporation liable, in certain cases, for injuries 
received by its servants and employés on account of the carelessness 
or négligence of a fellow-servant or employé," — is applicable to cases 
against the receiver of a railroad corporation, especially one acting 
under the orders of a fédéral court. 

The flrst section of the act provides that: 

"It shall be unlawful for any railroad or railway corporation or company own- 
ing and operating, or operating, or that may hereafter own or operate a railroad 
in whole or in part in this state, to adopt or promulgate any rule or régulation for 
the government of its servants or employés, or make or enter into any contract or 
agreement with any person in or about to engage in its service, in which, or by the 
terms of which, such employé in any manner, directly or indirectly, promises or 
agrées to hold such corporation or company harmless, on account of any injury 
he may receive by reaSon of any accident to, breakage, defect or insufflciency 
in the cars or machinery and attachments thereto belonging, upon any cars so 
owned and operated, or being run and operated by such corporation or company, 
beiug détective, and any such rule, régulation, contract or agreement shall be of 
no effect It shall be unlawful for any corporation to compel or require directly 
or indirectly an employé to joiu any company association whatsoever, or to with- 
hold any part of an employé's wages or his salary for the payment of dues or 
assessments in any society or organization whatsoever, or demand or require 
either as a condition précèdent to securing employment or being employed, and 
said railroad or railway company shall not diseharge any employé because he 
refuses or neglects to become a member of any society or organization. And if 
any employé is discharged he may, at any time within ten days after recelving 
a notice of his discharge, demand the reason of said discharge, and said railway 
or railroad company shall thereupon furnish said reason to said discharged em- 
ployé in writing. And no railroad company, Insurance society or association, or 
other person shall demand, accept, require or enter into any contract, agreement 
or stipulation with any person about to enter, or in the employ of any railroad 
company whereby such person stipulâtes or agrées to surrender or waive any 
right to damages against any railroad company, thereafter arising for personal 
injury or death, or whereby he agrées to surrender or waive in case he asserts the 
same, any other right whatsoever, and ail such stipulation and agreements shall 
be void, and every corporation, association or person violating or aiding or abet- 
ting in the violation of this section shall for each offense forfeit and pay to the 
person wronged or deprived of his rights hereunder the sum of not less than 
fifty dollars ($50) nor more than Eve hundred dollars ($500) to be recovered in a 
civil action," 

By the second section it is made — 

"Unlawful for any such corporation to knowingly or negligently use or operate 
any car or locomotive that is détective, or any car or locomotive upon which the 
machinery or attachments thereto belonging are in any manner détective. If 
the employé of any such corporation shall receive any injury by reason of any 
defect in any car or locomotive, or In the machinery or attachments thereto be- 
longing, owned and operated, or being run and operated by such corporation, such 
corporation shall be deemed to hâve had knowledge of such defect before and at 
the time such injury is so sustained, and when the fact of such defect shall be 
made to appear at the trial of any action in the courts of this state, brought by 
such employé, or his légal représentatives, against any railroad corporation for 
damages, on account of such injuries so received, the same shall be prima facie 
évidence of négligence on the part of such corporation." 
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The third section, whicli is the one whose scope and meaning ia in- 
volved in this action, provides that: 

"In ail actions against the raiiroad company for personal injury to, or death re- 
sulting from personal injury of, any person, while in the empJoy of snch Com- 
pany, arising from the négligence of such company or any of its offleers or 
employés, it shall be held in addition to the liability now existing by law, that 
every person in the employ of such company, actually having power or authoricy 
to direct or control any other employé of such company, is not the fellow-servant, 
but superior of such other employé, also that every person in the employ of such 
company having charge or control of employés in any separate branch or depart- 
ment, shall be held to be the superior and not fellow-servant of employés in any 
other branch or department who hâve no power to direct or control in the branch 
or department in which they are employed." 

At the trial below it was contended on behalf of the plaintiff that 
the conductor and switchmen or yard brakemen, even when engaged 
together, at the same time and place, in operating the same train 
of cars, were not to be deemed fellow servants within the ru le ex- 
empting an employer from liability to one servant for an injury 
caused by the négligence of a fellow servant. The circuit court, held 
by Judge Hammond, without determining this question as one of gên- 
erai law, decided that the case was governed by the third section of 
the above act of April 2, 1890, and, consequently, that Bartley, the 
conductor, having power to direct and control the work in which Van 
Dusen was engaged, was the superior, not the fellow servant, of Van 
Dusen, and was, therefore, the représentative of the receiver. 

The contention of the receiver is that that act by its terms apphes 
only to corporations owning or operating railroads in whole or in 
part in Ohio by their own oflQcers, and that it cannot properly be con- 
strued as applying to receivers operating railroads under the orders 
of a court of chancery. There are adjudged cases arising under 
statutes similar to the Ohio statute which seem to sustain this conten- 
tion of the receiver. Henderson v. Walker, 55 Ga. 481; Campbell v. 
Cook, 86 Tex. OBO, 634, 26 S. W. 486. 

If the reasoning of the Georgia and Texas courts be applied to the 
Ohio statute, it cannot be held to embrace employés acting under the 
receiver of a raiiroad corporation. But, in our judgment, the statute 
is applicable to actions against receivers of raiiroad corporations. 
To hold otherwise would be to subordinate the reason of the law alto- 
gether to its letter. While the intention of the législature must be as- 
certained from the words used to express it, the manifest reason and 
the obvicus purpose of the law should not be sacriflced to a literal 
interprétation of such words. If the Ohio statute is construed as ap- 
plicable only to actions for personal injuries brought directly against 
raiiroad corporations, the resuit would be that in an action brought 
in one of the courts of Ohio the employés of a raiiroad corporation 
would be accprded rights that would be denied in another action of 
like kind, perhaps in the same court, to employés of the receiver of 
a raiiroad corporation under exactly similar circumstances. Oould 
such a resuit hâve been contemplated by the législature of Ohio? 
We think not. The avowed object of the statute was the protection 
and relief of raiiroad employés. To that end it declared that in the 
actions mentioned in it every person employed by the raiiroad com- 
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panj, and invested with power or authority ta direct or control otlier 
employés, should be deemed the superior, not the fellow servant, of 
those under Ms direction and control. The légal effect, as well as the 
objeet, of this déclaration was, in the cases specifled, to make the 
négligence of the superior the négligence of the company. No vio- 
lence is done to the ordinary meaning of the words of the statute if it 
be held that the législature had in mind actions against receivers of 
raiiroad corporations as well as actions directly against such cor- 
porations. The appointment of a receiver of a raiiroad does not 
change the title to the property nor work a dissolution of the cor- 
poration. Although the créature of the court, and acting under its 
orders, the receiver, for most purposes, stands in the place of the 
corporation, exercising its gênerai powers, asserting its rights, con- 
troUing its property, carrying eut the objects for which it was cre- 
ated, discharging the public duties resting upon it, and representing 
the interests as welI of those who own the raiiroad as of those who 
hâve claims against the corporation or its property. The corpopa 
tion romains in existence notwithstanding a provisional receivership 
established by an order of court; and for the purpose of effectuat- 
ing the will of the state, as manifested by the act of 1890, an action 
against the receiver arising ont of his management of the property 
may be regarded as one against the corporation "in the hands of" or 
"in the possession of" the receiver. McNulta v. Lochridge, 141 U. S. 
327, 331, 12 Sup. Ct. 11. 

In Central Trust Co. v. Wabash, St. L. & P. Ey. Co. (1886) 26 Fed. 
12, it was held that the statute of Missouri giving double damages 
against "every raiiroad corporation" which did not erect and main- 
tain fences, openings, gâtes, farm crossings, and cattle guards on the 
line of its road (the validity of which act was sustained in Eail- 
way Co. V. Humes, 115 U. S. 512, 6 Sup. Ct. 110), was held applicable 
to a raiiroad in the hands of a receiver. To the same effect was 
Hornsby v. Eddy, 5 C. C. A. 560, 572, 56 Fed. 461, where the question 
was as to the applicability to fédéral receivers of a raiiroad of a 
statute of Kansas providing that "every raiiroad company" organized 
or doing business in that state "shall be liable for ail damages done 
to any employé of such company, in conséquence of any négligence of 
its agents, or by any mismanagement of its engineers or other em- 
ployés, to any person sustaining such damage." In thait case, the 
circuit court of appeals for the Eighth circuit well said : 

"It is clear that, with respect to persons employed by a railway company as 
railway operatives, the statute last above quoted changes the rule of the common 
law that the master is not liable to a servant for an injury sustained in consé- 
quence of the négligence of a fellow servant. Does the fact that a receiver la 
appointed to temporarily operate a raiiroad lorthwith alter the status of ail of its 
employés, and re-establish as to them the old rule of the common law, so long as 
the receiver remains in chargeV Viewing the question in the iight of those con- 
sidérations of public policy which probably gave birth to the statute, we cannot 
conceive of any reason why the appointment of a receiver should hâve such effect. 
It is a fact of which we may well take jndicial notice that great railway Sys- 
tems, which employ thousands of men, are frequently operated for a term of yeara 
through the agency of a receiver. Such receivers do not, as a gênerai rule, 
change the working force of the road, or the rules and régulations by vfhich trains 
are run, or by which the other business of the road is transaeted. The men 
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whom they employ are eng<aged in the same quasi public service as other railway 
employés, and daily encounter the same risks and hazards. Furtbermore, the 
receiver of a railroad opérâtes it for the immédiate benefit of the compauy by 
which it is owned, in that he discharges ail of the public duties of the corporation, 
and appropriâtes the income of its road to the préservation of its property and 
franchises, and to the payment of its debts." 

So much as to the scope and true meaning of the Ohio statute, 
without référence to the courts in which it may be enforced. If 
the statute means what we hold it to mean, must not full elïect 
be given to it in actions for personal injuries brought against a 
receiver in a court of the United States? This question must be 
answered in the afSrmatiTe. Such législation is not liable to 
the objection that it encroaches upon fédéral authority, or upon 
the jurisdiction or power of the United States court. The stat- 
ute does nothing more than to prescribe a rule of action to be ob- 
served by ail within the state. The authority to enact it is de- 
rived from the gênerai power of the state to regulate the exercise 
of the relative rights and duties, and to provide for the safety, of 
ail persons within its territorial jurisdiction. It is the duty of the 
fédéral court sitting in this state to enforce ail enactments having 
such objects in view, unless they encroach upon the powers and au- 
thority of the United States. That duty arises out of the statute , 
declaring that "the laws of the several states, except where the 
constitution, treaties or statutes of the United States otherwise 
require or provide, shall be regarded as rules of décision in trials 
at common law in the courts of the United States, in cases where 
they apply." Rev. St. § 721; Baltimore & O. E. Oo. v. Camp, 31 
U. S. App. 213, 13 0. C. A. 233, and 65 Fed. 952. Indeed, if con- 
gress had not so declared, this court, upon principles of comity, 
and in support of the public policy of the state, might well rec- 
ognize and enforce, in actions brought against receivers of rail- 
roads, any rule established by the state for like actions brought 
against railroad companies. 

The Ohio statute is not applicable alone to railroad coi"porations 
of Ohio engaged in the domestic commerce of this state. It is 
equally applicable to railroad corporations doing business in Ohio, 
and engaged in commerce among the states, although the statute, 
in its opération, may affect in some degree a subject over which 
congress can exert full power. The states may do majiy things 
affectiag commerce with foreign nations and among the several 
states until congress covers the subject by national législation. 
This principle is illustrated in many cases; as in Cooley v. Board, 
12 How. 299, 320, where the pilot laws of Pennsylvania were sus- 
tained, and were held to hâve been enacted in virtue of the power 
residing in the state to legislate, congress not having abrogated 
them nor established régulations inconsistent with them; as in 
Sherlock v. Alling, 93 U. S. 99, 104, where the court held that a 
statute of Indiana, giving a right of action to the personal repré- 
sentatives of a deceased when his death was caused by the wrong- 
ful act or omission of another, was applicable to the case of death 
resulting from collisions between vessels engaged in Interstate 
commerce, and in which case it was said, generally, "that the leg- 
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islatioa of a state, not directed against commerce or any of its 
régulations, but relating to the rights, duties, and liabilities of citi- 
zens, and only indirectly and remotely aiïecting the opérations of 
commerce, is of obligatory force upon citizens within its territorial 
jurisdiction, whether on land or water, or engagea in commerce, 
foreign or Interstate, or in any other pursuit"; as in Morgan's 
Louisiana & T. R. & S. S. Oo. t. Louisiana Board of Health, 118 
U. S. 455, 463, 6 Sup. Ct. 1114, where a quarantine statute of Louisi- 
ana, directly aflecting commerce among the states and with for- 
eign nations, was held not to be void as a régulation of commerce, 
but was valid under the power of the state to protect the public 
health, and was to be respected until the System of quarantine es- 
tablished by it was abrogated or displaced by congress; as in 
Smith V. Alabama, 124 U. S. 465, 8 Sup. Gt. 564, where a statute 
of Alabama was upheld that required ail locomotive engineers in 
that state, whether they served on trains engaged in domestic com- 
merce or only on trains engaged in interstate commerce, to be ex- 
amined and licensed by a state board before acting as engineers 
within that state; and as in Nashville, G. & St. L. Ry. Co. v. Ala- 
bama, 128 U. S. 96, 100, 9 Sup. Ct. 28, in which the court held tp 
be constitutional a state enactment requiring ail locomotive en- 
gineers to be examined by a state board for color blindness, and in 
which case it was said that "wherever there is any business in 
which, either from the products created or the instrumentalities 
used, there is danger to iife and property, it is not only within the 
power of the states, but it is among their plain duties, to make 
provision against accidents liliely to foUow in such business, so 
that the dangers attending it may be guarded against so far as 
is practicable," and which local enactments were to be deemed 
valid until congress took action on the subject. In Telegraph Co. 
V. James, 162 U. S. 650, 662, 16 Sup. Ct. 934, the suprême conrt of 
the United States held a statute of Georgia requiring every tele- 
graph Company with a Une of wires wholly or partly within that 
state to receive dispatches, and, on payment of the usual charges, 
to transmit and deliver them with due diligence, under a named 
penalty, to be a valid exercise of the police power of the state in 
relation to interstate messages. The court said: 

"While it is vitally important that commerce between the states should be un- 
embarrassed by vexatious state régulations regarding it, yet, on the other hand, 
there are many occasions where the police power of the state can be properly 
exercised to insure a faithful and prompt performance of duty within the limits 
of the state upon the part of those who are engaged in interstate commerce. We 
thinli the statute in question is one of that class, and, in the absence of any lég- 
islation by congress, the statute is a valid exercise of the power of the state over 
the subject." 

In Hennington v. State of Georgia, 163 U. S. 299, 317, 16 Sup. 
Ct. 1086, in which a statute of Georgia forbidding the running of 
freight trains in that state on the Sabbath day was assailed as un- 
constitutional when applied to interstate commerce, the suprême 
court of the United States, upon a review of the adjudged cases, 
held it to be clear that: 
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"The législative enactments of tlie states, passed under their admitted police 
powers, and having a real relation to the domestic peace, order, health, and safety 
of their people, but which, by their necessary opération, affect to some estent, 
or for a limited timo, the conduct of commerce among the states, ai'e yet not 
invalid by force alone of the grant of power to congress to regulate such com- 
merce; and, if not obnoxioiis to some other constitutional provision, or destructive 
of some right secured by the fundamental law, are to be respected in the courts 
of the Union until they are superseded and displaced by some act of congress 
passed in exécution of the powers granted to it by the constitution." 

Undoubtedly, the whole subject of the liability of interstate rail- 
road companies for the négligence of those in their service may be 
covered by national législation enacted by congress under its pow- 
er to regulate commerce among the states. But, as congress has 
not dealt with that subject, it was compétent for Ohio to déclare 
that an employé of any railroad corporation doing business hère, 
including those engagea in commerce among the states, shall be 
deemed, in respect to his acts within this state, the superior, not 
the fellow servant, of other employés placed under his control. 
If the effect of the Ohio statute be, as undoubtedly it is, to im- 
pose upon such corporations, in particular circumstances, a lia- 
bility for injuries received by some of its employés which would 
not otherwise rest upon them accordi^g to the principles of gên- 
erai law, that fact does not release the fédéral court from its ob- 
ligation to enforce the enactments of the state. Of the validity 
of such state législation we entertain no doubt. In Raihvay Co. 
V. Mackey, 127 U. S. 205, 208, 210, 8 Sup. Ot. 1161, the suprême 
court had occasion to consider several objections to a law of Kan- 
sas making railroad companies liable for injuries suffered by em- 
ployés through the négligence of their fellow servants. Replying 
to the objection that such législation denied the equal protection 
of the laws to railroad companies, in that it did not apply alike 
to ail corporations, the court said: 

"But the hazardous character of the business of operating a raihvay would 
seem to call for spécial législation with r('s]K'e1 to niili-oiK! corporatiijiis, having 
for its object the protection of their employés as well as the safety of the publie. 
The business of other corporations is not subject to similar dangers to their em- 
ployés, and no objections, therefore, can be made to the législation on the ground 
of its making an unjust discrimination." 

There is another view of this matter, equally conclusive. By 
Act Gong. March 3, 1887, c. 373 (24 Stat. 554), corrected by Act 
Aug. 13, 1888, c. 866 (25 Stat. 433), it is provided: 

"Sec. 2. That whenever in any cause pending in any court of the United 
States there shall be a receiver or manager in possession of any property, such 
receiver or manager shall manage and operate such property according to the re- 
quirements of the valid laws of the state in which such property shall be situated 
in the same manner the owner or possessor thereof would be bound to do if in 
possession thereof. Any receiver or manager who shall wilfully violate the pro- 
visions of this section shall be deemed guilty of a misdemeanor, and shall on con- 
viction thereof be punished by a fine not exceeding three thousaud dollars, or by 
imprisonment not exceeding one year, or by both said punishments, in the discré- 
tion of the court. 

"Sec. 3. That every receiver or manager of any property appointed by any court 
of the United States may be sued in respect of any act or transaction of his in 
carrying on the business connectod with such property, withont the previous leave 
of the court in which such receiver or naanager was appointed; but sueh suit shall 
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be Btibjeet to the gênerai equity jurisdiction of the court în which suoh receirer 
or manager was appbinted, so far as the same shall be necessary to the ends of 
justice." 

It would seem to be clear that, under this act of congress, if a 
raili'oad in the possession of a fédéral receiver is to be managed 
and operated according to the reqnirements of the laws of the 
State in which the property is situated, "in the same manner that 
the owner or possessor thereof would be bound to do if in pos- 
session thereof," such management and opération must be sub- 
ject to any rule prescribed by the state imposing upon railroad 
corporations liability for the négligence of employés having su- 
perior authority over other employés. 

This we understand to be the efEect of the décision in Eddy v. 
Lafayette, 163 U. S. 456, 464, 16 Sup. Ct. 1082, in which the ques- 
tion arose whether the local statutes regulating the service of 
process agalnst a railway corporation were applicable to actions 
against the receivers of such corporations. The trial court and 
the circuit court of appeals were of opinion that the third section 
of the judiciary act of March 3, 1887, c. 373, § 2 (24 Stat. 552, 554), 
authorizing suits to be brought against receivers of railroads with- 
out spécial leave of the court by which they were appointed, was 
intended to place receivers "upon the same plane with railroad 
companies," both as respects their liability to be sued for acts 
done while operating a railroad and as respects the mode of serv- 
ice of process. This court said : 

"We concur in that view, and in the conclusion reached, that the service in the 
présent case, on an agent of the receivers, was suffieient to bring them into court 
in a suit arising within the Indian Territory." 

But it is contended that the Ohio statute is répugnant to the 
provision of the constitution of Ohio declaring that "ail laws of a 
gênerai nature shall hâve uniform opération throughout the state." 
Article 2, § 26. The argument made in support of this view by 
the learned counsel for the receiver may be thus summarized : That 
the act imposes a liability for damages for the négligence of f ellow 
servants only as against a railroad company operating a railroad 
within Ohio; that it confers a right of action only upon employés 
of such railroad companies; that no other employer is subject to 
the liability, and no other employé is given the right; that the 
act sélects from the gênerai class of employers railroad companies 
operating railroads, and imposes upon them a spécial burden ; that 
the act is spécial class législation, not uniform throughout the 
state, and applies to no person or company engaged in any other 
occupation employing servants, although the occupation be equally 
hazardous. Oonsequently, the act is spécial in its opération and 
eflect, is conflned to particular corporations engaged in a spécifie 
business, does not cover the whole subject of the relations of mas- 
ter and servant, and is not, therefore, of a gênerai nature, and o£ 
uniform opération throughout the state, within the meaning of 
the constitution of Ohio. 

In support of thèse views counsel hâve referred to Shaver v. 
Pennsylvania Co., 71 Fed. 931, which was an action to recover dam- 
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âges for personal injuries alleged to hâve resulted from the négli- 
gence of a railroad corporation and its agents. The défense was 
that the plaintiff, by becoming a member of an organization known 
as the "Voluntary Kelief Department of the Pennsylvania Lines 
West of Pittsburgh," and accepting the beneflts of said association, 
had agreed that the railroad company should be discharged from 
any and ail liability to him on account of such injuries. The plain- 
tiff demurred to the answer upon the ground that the agreement 
referred to was invalid under the above statute of Ohio of 1890, 
which, as we hâve seen, provides in its first section that: 

"No railroad company, insurance company, or association, or other person shall 
demand, accept, require, or enter into any contract, agreement, stipoilation with 
any other person abolit to enter, or in the employ of any railroad company whereby 
such person stipulâtes or agrées to surrender or waive any right to damages 
against any railroad company, thereafter arising for personal injury or death, or 
whereby he agrées to surrender or waive, in case he asserts the same, any other 
right whatsoever, and ail such stipulations or agreements shall be void," etc. 

Judge Eicks held that the contract relied on by the railroad 
company was valid, and that the statute of Ohio declaring it to 
be void was unconstitutional. 

"ïhe Ohio statute," he said, "in denying to the employés of a railroad corpora- 
tion the right to make their own contracts concerning their own labor, is de- 
priving them of 'liberty,' and of the right to exercise the privilèges of manhood, 
'without due process of law.' Being directed golely to employés of railroads, it 
is class législation of the most vicious character. Laws must be not only uuiform 
in their application throughout the territory over which the législative jurisdiction 
extends, but they must apply to ail classes of citizens alilîe. There cannot be one 
law for railroad employés, another law for employés in factories, and another 
law for employés on a farm or the tiighways. Olass législation is dangerous. 
Statutes intended to favor one class often become oppressive, tyrannical, and 
proseriptive to other classes never intended to be affected thereby; so that the 
framers of our constitution, learning from expérience, wisely provided that the 
laws should be gênerai in their nature and uniform throughout the state." 

The court, elsewhere in its opinion, when considering the scope 
of the constitutional provision that ail laws of a gênerai nature 
shall hâve uniform opération throughout the state, said : 

"The act under considération, while it is gênerai in its nature, applies only to 
railroad eompanies and their employés, and is not, therefore, gênerai in its ap- 
plication, and does not operate uniformly on ail classes of citizens. Under this 
statute, railroad eompanies are prohibited from making contracts which other 
corporations in the state are allowed to make, • * * The act under consid- 
ération is certainly one which impairs the rights of a large number of the citizens 
of Ohio to exerdse a privilège which is dear to ail persons, namely, that of making 
contracts concerning their own labor and the fruits thereof, and, so far as it 
relates to such contracts already made, impairs their validity. The act seems to 
assume that a large class of the citizens of the state, namely, those employed by 
railroad corporations, are incapable of making contracts for their own labor." 

It may be proper hère to observe that in a case recently deter- 
mined by the suprême court of Ohio a contract such as the one 
involved in Shaver's Case was held not to be interdicted by the 
above act of April 2, 1890 (87 Ohio Laws, 149), and was not con- 
trary to public policy. Raiiway Co. v. Cox, 45 N. E. 641. 

It is quite clear from an examination of Judge Ricks' opinion 
that he intended to décide nothing more — indeed, the case, under 
bis view of the statute, required nothing more to be decided — than 
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that the part of the act of 1890 relating ,to contracts or agreements, 
whereby a right to damages against a railroad company, arising 
from Personal injury or death, was surrendered or waived when 
the employé became a member of tlie relief association referred 
to, was unconstitutional, as depriving the employés of railroad cor- 
porations of their liberty without due process of law. He had no 
occasion, in the case before him, to consider the validity of the 
third section of that act. The first section might be held Toid, 
leaving the third section in full force. Even if the act of 1890, 
in the particulars involved in Shaver's Case, and for the reasons 
stated by Judge Eicks, were held to be unconstitutional, — upon 
which question it is unnecessary to express an opinion, — the stat- 
ute, in respect of the matters mentioned in the third section, can 
be sustained as one of a gênerai nature, and having uniform opér- 
ation throughout the state. 

This gênerai question bas been considered by the suprême court 
of Ohio. In McGill v. State, 34 Ohio St. 238, the court, referring to 
the constitutional proTision requiring ail laws of a gênerai nature 
to hâve a uniform opération throughout the state, said: 

"A gênerai law that land should not be sold upon exécution for less than two- 
thirds of its appraised value was excluded from opération in several counties by 
local enactment. There were différent laws in différent counties respecting the 
descent and distribution of intestate property. Some statutes defining légal of- 
fenses were excluded in their opération from a large part of the state; and dif- 
férent penalties for a riolation of the same act were, in some instances, provided 
for différent localities. Thèse are examples of the législation to prevent which 
in the future, and the mischief resulting from it, this provision of the constitu- 
tion was adopted. But no wider scope was claimed for it than to guard the fu- 
ture against the evils and inequalities resulting from législation of the character 
complained of." 

See, also, Lehman t. McBride, 15 Ohio St 573, 653; Ex parte 
Falk, 42 Ohio St. 638, 641; Costello t. Village of Wyoming, 49 
Ohio St. 202, 30 N. E. 613. 

In State v. Nelson, 52 Ohio St 88, 97, 39 N. E. 22, where the ques- 
tion was whether an act entitled "An act requiring persons, asso- 
ciations and corporations owning or operating street cars to pro- 
vide for the well-being of the employés" — the act, in its provi- 
sions, being made applicable only to electric street cars other than 
trail cars™-was in conflict with the constitutional provision re- 
quiring ail laws of a gênerai nature to hâve a uniform opération 
throughout the state, the court said: 

"The act in question is clearly of a gênerai nature, so that the only inquiry 
left is whether it is of uniform opération throughout the state. And hère again 
it is equally clear that the law is in opération throughout every part of the state, 
uniformly as to ail classes therein named. Is this suiEcient? Soon after the 
adoption of the constitution it was said by this court that the scope and purpose 
of this section was to prevent laws of a gênerai nature from being in force in 
some counties and not in others, and thèse éarly cases hâve been folio wed ever 
sîhce." 

Again : 

"Of late years an effort has frequently been made to claim for this section of 
the constitution a wider scope than to guard against the evils resulting from lég- 
islation of the character mentioned by Thurman, J., in Cass v. Dillon, 2 Ohio St. 
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607, Scott, J., in Lehman v. McBride, Boynton, .T., in McGill v. State, and Okey, 
J., in Ex parte Falk; but such efforts hâve uniformly failed. The only statutes 
which hâve been declared in couflict with this section of the constitution are 
statutes making différent classes of différent parts of the territory of the state, 
such as cities, villages, etc. This section of the constitution requires that laws 
of a gênerai nature shall hâve not only an opération, but a uniform opération, 
throughout the state; that is, the whole state, and not only in one or more coun- 
ties. The opération must be uniform upon the subject-matter of the statute. 
It cannot operate upon the named subject-matter in one part of the state dif- 
ferently from vfhat it opérâtes upon it in other parts of the state; that is, the 
law must operate uniformly on the named subject-matter in every part of 
the state, and when it does that it compiles with this section of the constitution. 
That this is the scope and purpose of this section appears from its language, the 
debates of the constitutional convention, and the uniform construction placed 
thereon by this court in the cases above cited, and others hereinafter referred 
to. • • • In Adler v. Whitbeck, 44 Ohio St. 539, 9 N. B. 672, an effort was 
made to hâve the statute there under considération declared unconstitutioual be- 
cause its classification included saloons and excluded distilleries and breweries, 
but the effort failed. A similar eiîort was made in Senior v. Ratterman, 44 
Ohio St. 661, 11 N. B. 321, because wholesale dealers and manufacturers were 
not included within the same class, and the effort again failed. A similar effort 
was made in State v. Turnpike Co., 37 Ohio St. 481, as to the classification of 
turnpikes, and the effort again failed. • • • The scope and force of this sec- 
tion of our constitution being as herein indicated, it is clear that the statute in 
question is not in conflict therewith. The statute is in opération in every part 
of the state, and opérâtes uniformly upon the classes of persons therein designated 
in every part of the state. The act is clearly authorized as a police régulation 
to protect the health and promote the comfort of those engaged in operating 
electric cars." 

The question under considération is somewhat like that pre- 
sented in Harwood v. Wentworth, 162 U. S. 547, 563, 16 Sup. Ot. 
890. There the question was whether an act of the législature of 
Arizona flxing the compensation of county olficers, and for that 
purpose classifying the counties of the state according to the as- 
sessed valuation of property in each county, was a local or spécial 
act. If so, it was void, as répugnant to an act of congress declar- 
ing that the législatures of the territories shall not pass local or 
spécial laws in certain cases. The practical effect oi the act was 
to establish higher salaries in some counties for the particular of- 
ficers named than for the same class of offlcers in other counties. 
"But," the suprême court said, "that does not make it a local or 
spécial law. The act is gênerai in its opération; it applies to ail 
counties in the territory; it prescribes a rule for the stated com- 
pensation of certain public ofiicers; no officer of the classes named 
is exempted from its opération; and there is such a relation be- 
tween the salaries flxed for each class of counties, and the equal- 
ized assessed valuation of property in them, respectively, as to 
show that the act is not local and spécial in any just sensé, but 
is gênerai in its application to the whole territory, and designed 
to establish a System for compensating county offlcers that is not 
intrinsically unjust, nor capable of being applied for purposes 
merely local or spécial." 

We do not deem it necessary to pursue this subject further. We 
think it clear that the Ohio statute is not obnoxious to the consti- 
tutional provision requiring ail laws of a gênerai nature to hâve 
a uniform opération throughout the state. As it applies to ail 
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railroad corporations operating railroads within the state, it is, 
within the meaning of the state constitution, gênerai in its nature; 
and, as it applies to ail of a given class of railroad employés, it 
opérâtes uniformly throughout the state. 

It is next contended by the plaintiff in error that if Van Dusen 
was injured by the négligence of Bartley, the conductor, he is not 
entitled to recover, for the reason that the latter was not négli- 
gent in the performance of any duty imposed by law on the master 
personally, but only in respect of the performance of work per- 
taining to him and other employés in the same work. The prin- 
cipal authorities cited in support of this view are Kailroad Oo. v. 
Keegan, 160 U. 8. 259, 16 Sup. Ot. 269, and Stockmeyer y. Eeed, 
55 Fed. 259. 

If this contention were sustained, the statute of Ohio would be 
deprived of ail practical value, and the manifest object of the 
législature in passing it would be def eated. The Keegan and Stock- 
meyer Cases enforced the gênerai rule that a foremaa or super- 
intendent of a body of employés doing a particular service was a 
fellow servant of those under him, and, consequently, the common 
employer was not liable to one of them for the négligence of the 
other. The very object of the statute before us was to prevent 
the application of that rule in Ohio as between a railroad company 
and its employés. Hence it declared that every person in the em- 
ploy of a railroad company, "having power or authority to direct 
or control any other employé of such company, is not the fellow 
servant, but the superior, of such other employé." If, by force 
of the statute, Bartley was not a fellow servant, but the superior, 
of Van Dusen, he did not become, within the meaning of the stat- 
ute, a fellow servant simply because he did some work of the kind 
done by Van Dusen. The object of the statute was to make one 
to whom is committed by a railway company the authority to di- 
rect and control employés in the same service the représentative, 
in respect of that service, of the common employer, so that his 
acts, within the scope of his employment, are the acts of the com- 
pany, and his négligence its négligence. 

That the évidence was such as to require the submission of the 
question of négligence to the jury is, in our judgment, too manifest 
to require discussion. Indeed, so far from there being no proof to 
support the allégation of négligence, the prépondérance of évi- 
dence on that issue was with the plaintiff. 

It is said that the damages found were excessive, and that the 
judgment below should, for that reason, be reversed. That was 
a question for the considération of the trial court on a motion 
for a new trial. Upon a writ of error this court can deal only with 
questions of law. If there was a case of disputed facts upon which 
the plaintiff was entitled to go to the jury, — as undoubtedly there 
was, — it was for the jury to assess the damages; and, if the trial 
court did not disturb the verdict upon the ground that the dam- 
ages were excessive, that was the end of the question of damages. 
As that court laid down no rule for the assessment of damages 
that was erroneous in law, this court is without power to revise 
78 P.-45 
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the judgment in respect of fixe amount of damages. It is restricted 
in its considération of the case to questions of law. Railroad Co. 
V. Fralofif, 100 U. S. 24, 31. 

It is alleged that error was committed in permitting plaintiff, 
against the objection of the défendant, to prove what Bartley, the 
conductor, said just after the plaintiff was injured. The con- 
ductor and those under him were very near each other during the 
performance of the work committed to them. Van Dusen testifled 
that his hand was caught and held fast while the car that mashed 
it backed up flve or ten feet. Getting his hand out as soon as 
the car backed, he came from between the cars, and walked towards 
the engine, holding his hand up. The engineer got ofï the engine, 
and, with Bartley, came towards Van Dusen. Being asked how 
long after the accident before Bartley met him, Van Dusen said: 
"It was not a minute, — that is, a minute after I got my hand out 
and walked towards the engine;" and that it may hâve been "six 
or seven car lengths" before he met Bartley. Being asked what 
Bartley said to him at that time, the question was objected to, 
but the court permitted him to answer, upon the ground that it 
came "within the rule of the res gestae," and that "what was said 
by this plaintiff and what was said by the engineer or by the con- 
ductor in the very doing of this thing is a part of the thing itself." 
The plaintifif answered: "Well, I asked Mr. Bartley what in the 
world he was trying to do, coming back on me the second time 
without saying anything about making a second eut. He said: 
'Ed, I am sorry. I was going to put this car on the elevator track. 
When I backed up, I did not see you. I did not know just where 
you was until I heard you holler.' " 

We are of opinion that this évidence was properly admitted. Its 
exclusion was not required by the rule that "an act done by an 
agent cannot be varied, qualifled, or explained, either by his dec-, 
larations which amount to no more than a mère narrative of a 
past occurrence, or by an isolated conversation held or an isolated 
act done at a later period." Packet Co. v. Clough, 20 Wall. 528, 
540. The case is rather covered by the rule formulated by Green- 
leaf (1 Greenl. Et. § 113), and sanctioned by the suprême court 
in Eailroad Co. v. O'Brien, 119 U. S. 99, 105, 7 Sup. Ct. 118, namely: 

"The party's own admission, whenever made, may be given in évidence against 
him; but the admission or déclaration of his agent binds him only when it is 
made during the continuance of the ageney in regard to a transaction theu de- 
pending, et dum fervet opus. It is hecause it is a verbal act, and nart of the 
res gestse, that it is admissible at ail, and therefore it is not necessary to call the 
agent to prove it; but ■ivherever what he did is admissible in évidence, there it 
is compétent to prove what he said about the act while he was doing it." 

Judge Hammond, in an opinion overruling the motion for a new 
trial, properly indicated the situation, when he said that the con- 
ductor "almost immediately, and while the cars were moving, or 
had just stopped, and while the plaintiff was bleeding from the 
injury at that moment received, described his own part in brmg- 
ing about the motion that effected the injury." The rule insisted 
upon for the exclusion of such déclarations would, he said, "ex- 
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clude everything from the res gestse which did not occur on the 
very instant of the grinding of the flesh and banes by the coUid- 
ing car." In O'Brien's Oase the question was as to the admissi- 
bility of certain déclarations of a railroad engineer as to the rate 
of speed at which his train was moving at the time of the acci- 
dent. The court said: 

"Although the speed of the train was, in some degree, subject to his control, 
Btill hia authority, in that respect, did not carry with it authority to inake déc- 
larations or admissions at a subséquent time as to the manner in which, on any 
particular trip, or at any designated point in hia route, he had perlormed his 
duty. His déclarations, after the accident had become a completed fact, and 
when he was not performing the duties of engineer, that the train, at the moment 
the plaintifE was injured, was being run at the rate of eighteen miles an hour, 
was not explanatory of anything in which he was then engaged. It did not 
accompany the aot from which the injuries in question arose. It was, in its 
essence, the mère narration of a past occurrence, not a part of the res gestse; 
simply an assertion or représentation, in the course of conversation, as to a mat- 
ter not then pending, and in respect of which his authority as engineer had been 
fuUy eierted." 

We recognize the difiSculty of laying down a rule upon this sub- 
ject that would apply in every case. But we do not doubt that, 
both upon principle and authority, the déclarations of Bartley, 
tending to show that the injury to Van Dusen was to be attributed 
to his (Bartley's) négligence, were admissible in évidence as part 
of the res gestse.^ Thèse déclarations cannot properly be charac- 
terized as hearsay, for they really accompanied the transaction ont 
of which arose the injury. The principal matter was the doing of 
certain work under the supervision of one having authority to 
control thoae engaged in it The statements of the conductor were 
made while the work was in progress, while the plaintifE was as- 
sisting him, and in présence of the fact necessary to be explained. 
They illustrated what had, up to the moment of such statements, 
been done by him in the prosecution of the work. What the con- 
ductor and Van Dusen set out together to do was not completed, 
and what the former said was almost simultaneous with the doing 
of the thing causing the injury. The infliction of the injury and 
his explanation of his conduct were so close together that they may 
be said to hâve occurred at the same time. His déclarations, there- 
fore, were not, in any proper sensé, a mère narrative of past oc- 
currences, but were part of the occasion out of which the plaintiff's 
cause of action arose. They served to disclose the nature and quality 
of the acts in question, and were made under circumstances pre- 

1 Railroad Co. v. Ashley, 14 G. O. A. 368, 67 Fed. 209; Insurance Co. v. Cheever, 
36 Ohio St. 201, 207; Keyser v. Kailway Co., 66 Mich. 390, 33 N. W. 867; 
Rockwell V. Taylor, 41 Conn. 55, 59; Waldele t. Railroad Co., 95 N. Y. 274; Rail- 
road Co. V. Ooyle, 55 Pa. St. 402; Lund t. Inhabitants of Tyngsborough, 9 Oush, 36; 
Carrving Co. y. Gnuse, 137 111. 264, 27 N. E. 190; Hermès v. Railway Co., 80 Wis. 
590, 50 N. W. 584; Hooker v, Railway Oo., 76 Wis. 542, 44 N. W. 1085; Hill v. 
Com., 2 Grat. 594, 605; Elledge v. Railway Oo., 100 Cal. 282, 34 Pac. 720; State 
T. Molisse, 38 La. Ann. 381; McLeod v. Ginther's Adm'r, 80 Ky. 399; RaUroad 
Co. T. Foley (Ky.) 21 S. W. 866; Shafer v. Lacoek, 168 Pa. St. 497, 32 Atl. 44; 
Baltimore & O. R. Oo. v. State (Md.) 32 Atl. 201; Railway Co. v. Buck,, 116 Ind. 
566, 19 N. E. 453; Brownell v. Railroad Co., 47 Mo. 239. 
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cluding the possibility of préméditation, design, or délibération on 
the part of the conductor. They were made on the spot where the 
injury occurred. To exclude them would be to make their ad- 
missibility in évidence dépend wholly upon the matter of time, 
although the circumstances show such direct and immédiate con- 
nection between the thing done and the déclarations of the person 
having such thing in charge as to justify the court in characterizing 
the transaction as one continuons, uncompleted transaction, and 
Buch déclarations to be part of it. 

Having considered ail the matters presented by the record which, 
in our judgment require considération, and perceiving no error of 
law in the record, the judgment is affirmed. 



BMIL KIEWERT CO. et al. v. JTJNEAU et al. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 420. 

MORTGAQES— MOKtGAGEE IX POSSESSION— ACCOCNTTN'O FOR RENTS— EsTOPPEL. 

One J. made a deed of property owned by liim to the président of the K. Co., 
as security for his indebtedness to the K. Co., existing and to be incurred; 
it being agreed between the parties that the rents of the premises, after pay- 
ing expenses, should be applied on J.'s indebtedness. The K. Co.'s ofEce and 
the résidence of its président were at a great distance from the town where 
the property was situated, and they employed an agent on the spot to attend 
to the renting. J. oecupied a part of the premises, took the principal charge 
of them, and assisted the agent in obtaining tenants. ïhe accounts of rents 
coUected, rendered from time to time by the agent of the K. Co., were sub- 
mitted to and indorsed by J.; and no complaint was ever made by him of a 
want of diligence in renting, or that more rent might be obtained. Held 
that, on an accounting by the président of the K. Co. as mortgagee in posses- 
sion, J. was estopped to claim that the mortgagee should be charged with 
more than the amount of rents actually collected. 

Cross Appeals from the Circuit Court of the United States for the 
Western District of Michigan. 

BUl to foreclose a mortgage, in form a deed, executed for the purpose of se- 
curing an indebtedness then due, and further indebtedness then contemplated. 
The mortgagor in August, 1888, was indebted in the sum of $1,590 to the com- 
plainant the Bmil Kiewert Company, a corporation of the state of Wisconsiu. 
To secure this he made an absolute deed of conveyance to Emil Kiewert, prési- 
dent of said corporation. It is conceded that this conveyance was intended to se- 
cure the debt then existing, and such further indebtedness as shonld from time 
to time be created, to the Emil Kiewert Company. It was understood that the 
said Company, or Emil Kiewert as trustée, should take possession of the prem- 
ises, make necessary repairs, and apply proceeds of rents first to costs of repairs, 
taxes, and expenses, and remainder, from time to time, upon the indebtedness in- 
tended to be secured. This relation lasted more than four years, when some mis- 
understanding as to the state of the accounts resulted in the filing of this bill 
and a cross bill by Juneau, who claimed, upon a true accounting, to hâve overpaid 
his indebtedness. The matters involved were referred to a spécial commissioner, 
who was directed to state an account, charging the complainant with ail rents 
actually collected, and ail which by proper diligence might hâve been collected. 
The report found that the mortgagor was chargeable with rents aggregating 
$9,322.42, including interest. He also found that Juneau was chargeable with 
an indebtedness, including interest, of $9,293.57, leaving a balance due Juneau of 
$28.91. Each party Bled exceptions to this report. The principal ground of ex- 



EMIL KIEWEBT CO. V. JUNEAU. 709 

ception taken by the complainant was that the mortgagee had been erroneously 
chargea with rents not coUected aggregating about $3,362.34. This exception was 
in part sustained, the circuit judge, on the facts, holding that the failure to rent 
ont the premises was the mutual fault of the complainant and défendant, and 
that the loss should therefore be divided between them. It was therefore directed 
that the accounts should be altered so as to charge complainants with but one- 
half of the net loss resulting from failure to rent out the mortgaged premises. 
This operated to crédit complainants with $1,818.83, that being one-half the loss 
of rent,- with interest. Deducting from this the balance of $28.^91 found in favor 
of Juneau left the latter indebted in the sum of $1,789.92, as due .Tune 1, 1894. 
Ail other exceptions were overruled. Both parties hâve appealed, and assigned as 
error the overruling of their several exceptions to said report. 

Fred Scheiber, for Emil Kiewert Co. et al. 
Bimey Hoyt, for Juneau et al. 

Before HAELAN, Circuit Justice, and TAPT and LUETON, Cir- 
cuit Judges. 

After making the foregoing statement of facts, tlie opinion of 
the court was delivered by LURTON, Circuit Judge. 

The mortgaged property consisted of a block of three two-story 
business houses, situated in the small village of Ironwood, Goge- 
bic county, Mich. The lower rooms were fltted up for business 
purposes, and the upper story was adapted for separate use as 
apartments or offices. Elisha Juneau, the owner and mortgagor, 
had kept a saloon in one of them, and continued to do so for much 
of the time embraced in the accounting. For the room so oc- 
cupied, he, for a time, paid rent to the agent of the complainant 
Company. The complainant corporation had its place of business 
in the city of Milwaukee, Wis., and Emil Kiewert, its chief offlcer, 
and the trustée under the mortgage in question, also resided there. 
Under the circum stances, we shall treat this as if a mortgage 
made direct to the mortgagee, the holder of the légal title being 
the président of the mortgagee company. The object of the mort- 
gage was to enable the mortgagee to collect current rents from 
tenants then in the property, or such as should succeed them, and 
apply the net receipts on the debt of Juneau then existing, or 
which might be thereafter created during its existence. Neither 
the complainant nor Emil Kiewert, the trustée, ever personally 
occupied any part of the premises. The great distance between 
the résidence of complainants and the location of the mortgaged 
property made it necessary to intrust the renting and care of the 
property to a local agent. To this end, one Otto E. Karste, a rés- 
ident banker, was made the agent of the trustée, and intrusted with 
the care and rental of the mortgaged premises. The actual rents 
collected and accounted for up to the close of the account stated 
by the spécial commissioner aggregated $3,879.10, excluding in- 
terest. Parts of the premises were from time to time vacant and 
unoccupied. Expert évidence was taken as to what would be a 
reasonable rental for the unoccupied i»remises. This the commis- 
sioner flxed at something in excess of |3,000, and reported that 
the mortgagee had not exercised due and reasonable diligence in 
respect to keeping said premises rented out, and was therefore 
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liable for the rents which by such diligence he ought to hâve real- 
ized. The exception of complainants to this charge was so far 
sustained by the court below as to divide equally the loss consé- 
quent upon the nonrenting of a part of the premises between the 
mortgagee and mortgagor, the court being of opinion that the fault 
was mutual. 

There are a great many peculiarities about this case which made 
the relation between the complainants and the mortgagor, Juneau, 
quite exceptional. Juneau himself occupied one of the houses, and 
paid rent regularly for a time. For the remaindor of the period 
the house he occupied is excluded from considération, inasmuch 
as he himself was in possession. Karste, the agent of complain- 
ants, was a business man of character, and testifled that he was 
unable to obtain acceptable tenants for much of the time, and that 
he mainly relied upon Juneau to secure tenants. Juneau was on 
the ground ail the time, and did assume and exercise much au- 
thority over the entire premises; occasionally using or permitting 
the use of vacant premises as suited his occasion or fancies. He 
was in the habit of taking people who made inquiries about the 
premises to Karste, but seems in no active way to hâve sought out 
tenants. Ironwood experienced a period of great business de- 
pression between 1891 and 1894, which much affected rentals. 
Whether the failure to obtain tenants was due to the inactivity 
of Karste and Juneau, or to this gênerai business dépression, is, 
on the évidence, a question of much doubt. One fact is of great 
importance, and that is that, during this entire relationship, stated 
accounts were periodically made' out by Karste, showing rents col- 
lected and moneys disbursed, which, after submission and indorse- 
ment by Juneau, were forwarded to the complainants. During this 
whole period, Juneau made no complaint to Karste as to the in- 
correctness of thèse statements, or as to any neglect in obtaining 
tenants. Neither did he make the slightest complaint to the mort- 
gagors of the ineflSciency or neglect of their agent. He knew pre- 
cisely what Karste was doing or neglecting to do. He was him- 
self voluntarily assisting in the renting of the premises, and was 
vitally interested in obtaining tenants and securing rents. He was 
in fréquent communication, by correspondence and personally, with 
complainants during ail this time, and yet made no complaint as 
to the management of this matter. Good faith required him to 
speak out, if he was conscious of any want of due diligence upon 
the part of Karste. His conduct was calculated to mislead, and 
could hâve no other effect than to induce the absent mortgagees 
to believe that due diligence was being exercised touching the 
management of the mortgaged premises. Undoubtedly, a mort- 
gagee who takes possession before foreclosure of the premises is 
responsible for the reasonable rental value of the premises, if he ac- 
tually occupy them. So, if he take possession for the purpose of 
renting them out, he is responsible for due diligence and reasonable 
thrift in obtaining acceptable tenants, in the collection of rents, and 
in the préservation of the property. His duty in possession is that of 
the ordinary prudent owner, and his liability, where he does not per- 
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sonally occupy, is for actual négligence in failing to make the property 
as productive as it might be in the hands of a reasonably careful 
and prudent owner. In Scruggs v. Railroad Co., 108 U. S. 368- 
375, 2 Sup. et! 780, it was gaid that, where the mortgagee's "posses- 
sion is by tenant, she is accountable for such rents and proiits as she 
could by reasonable diligence hâve received." But in this case the 
mortgagee, whose possession was by tenant, had employed a suit- 
able and responsible agent. Undoubtedly, such a mortgagee can- 
not wholly discharge himself f rom ail accountability to a mort- 
gagor by proof that the management of the property had been in- 
trusted to capable and responsible agents. For the neglect ol 
such agents the mortgagee must ordinarily be responsible. But 
this case présents peculiar circumstances. The mortgagor was 
upon the premises constantly, and was relied upon largely by the 
agent to secure tenants, and did, in a way, interest himself in se- 
curing renters. The facts of this case make one where the mort- 
gagor participated in the management of the mortgaged premises. 
If there was inefflcient advertisement for tenants, or inactivity in 
securing acceptable renters, it was, as found by the circuit court, 
the resuit of the mutual fault of Juneau and Karste. If, as Juneau 
now claims, Karste was not duly diligent, — if he neglected to close 
with acceptable tenants or sufflciently advertise premises, — ^Juneau 
was at ail times cognizant of such négligence. Yet he made no 
complaint, and gave no notice to the absent mortgagee of the 
agent's neglect, or of his intention to hold complainant to the tech- 
nical responsibility of a mortgagee in possession. His participa- 
tion in the mismanagement of this property, coupled with his 
silence, under the circumstances, makes it grossly unjust that he 
should now be allowed to hold the complainants for any part of 
a loss which might hâve been avoided but for his own inactivity, 
and neglect to notify the complainants of facts known to him and 
not known to them. In Hughes v. Williams, 12 Ves. 493, the facts 
were much those of this case. There it was sought to charge a 
mortgagee with négligence in underletting the premises. The lord 
chancellor said as to this : 

"Another dreumstance that weighs with me, — that the mortgagor, if he knows 
the estate is underlet, ought to give notice to the mortgagee, and to afford his 
advice and aid, for the purpose of mailing the estate as productive as possible. 
If he communicate to the mortgagee plans of improvement in his contemplation, 
which were disappointed by the embarrassment of his affairs, the court might take 
a stricter view of the mortgagee's conduct. In this instance, not only such notice 
was not given, but, during this whole period of sixteen years while the mortgagor 
was out of possession, he never stated that the estate was not managed as it 
might be. Oan the mortgagor lie by, not giving notice that a great rent may be 
made, and corne afterwards, by way of pénal inquiry, to charge the mortgagee 
with the effect of his own négligence?" 

The mortgagee's liability for rent, where his possession is only 
by tenants, must rest upon évidence of actual négligence, under ail 
the facts of the case. This principle w^e think is fuUy supported 
bv the authorities. 4 Kent, Comm. (12th Ed.) p. 166; 3 Pom. Eq. 
Jur. I2d Ed.) § 1216; Murdock v. Clarke, 90 Cal. 427, 27 Pac. 275; 
Gresham v. Ware, 79 Ala. 192; Hughes v. Williams, 12 Ves. 493; 
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Van Euren v. Olmstead, 5 Paige, 9; Gerrish v. Black, 104 Mass. 
iOO-404. Though Juneau was under no légal duty to aid or assist 
the mortgagee's agent in the renting of the mortgaged premises, 
it is not unjust or inéquitable to hold that Lis volufitary co-oper- 
ation with that agent involved at least the duty of seasonably com- 
plaining to the ignorant and absent mortgagee of the mismanage- 
ment of which he now for the flrst time complains. The spécial 
commissioner took no notice of this misconduct, and the learned 
circuit judge was of opinion that its only effect shonld be to ap- 
portion the conséquences. We think it wholly estops the défend- 
ant to now assert any claim for mutual négligence aggravated by 
his remarkable silence when it was his duty to speak. For this 
reason we think the account should be recast so as to charge com- 
plainants only with the rents actually reported as collected. 

The other assignments of error must be overruled. They ail 
involve disputed questions of fact, upon which both the spécial 
commissioner and court hâve agreed. Under such circumstances, 
a very plain showing of mistake must appear, to authorize this 
court to go behind such a report and decree of confirmation- Ckm- 
den V. Stuart, 144 U. S. 104-118, 12 Sup. Ot. 585; Tilghman v. Proc- 
tor, 125 U. S. 136, 8 Sup. Ot. 894; Kimberly v. Arms, 129 U. S. 512, 
9 Sup. et. 355; Turley v. Turley, 85 Tenu. 251, 1 S. W. 891. The 
cause will be remanded, and the decree modiâed in the particular 
directed. The costs of appeal will be paid by Juneau. 



UNITED STATES v. ADDYSTON PIPE & STEEL CO. et al. 
(Oircnit Court, B. D, Tennessee, S. D. February 5, 1897.) 

1. Anti-Tkust Act— Interstate Commercb. 

The act of congress of Juîy 2, 1890, commonly known as the "Anti-Trust 
Act," does not, and could not constitutlonally, affect any monopoly or contract 
in restraint of trade, unless it interfères directly and substantially with inter- 
state commerce, or commerce with foreign nations. 

2. Sam H. 

Where several corporations engagea in the manufacture of cast-iron pipe 
formed an association whereby they agreed not to compete with each other 
in regard to work: donc or pipe furnished in certain states and territories, and, 
to make effectuai the objects of the association, agreed to charge a bonus 
upon ail work done and pipe furnished within tliose states and territories, 
which bonus was to be added to the real market price of the pipe sold by 
those companies, this combiuation was not a violation of the anti-trust act, 
as it affected interstate commerce only incidentally. 
8. Same. 

In the examination of such a contract, fraud and illegality are not to be 
presumed, but must be proved, as in ail other cases. 
t. Same. 

In a suit such as this, in the name of the United States, jurisdiction dé- 
pends alone upon the act; and the court is concerned with no case between 
private persons or corporations, where jurisdiction dépends on otlier conditions, 
and in which proceeding a common-law remedy might become available, 

James H. Bible, for complainant. 

Brown & Spurlock and W. E. Spears, for défendants. 
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CLARK, District Judge. TMs suit is brought on behalf of and in 
the name of the United States against six named corporations. The 
State of création and the chief place of business of the several défend- 
ants are as follows: Addyston Pipe & Steel Company, Cincinnati, 
Ohio. Dennîs Long & Co., Louisville, Ky. Howard-Harrison Iron 
Company, Bessemer, Ala. Anniston Pipe & Foundry Company, Annis- 
ton, Ala. South Pittsburg Pipe Works, South Pittsburg, Tenn. 
Chattanooga Pipe & Foundry Works, Chattanooga, Tenn. The péti- 
tion charges that the défendants are practically the only manufac- 
turers of cast-iron pipe within the following states and territories: 
Alabama, Arizona, California, Colorado, North Dakota, South Dako- 
ta, Florida, Georgia, Idaho, Kansas, Kentucky, Louisiana, Missis- 
sippi, Missouri, Montana, Nebraska, Indian Territory, North Carolina, 
South Carolina, New Mexico, Minnesota, Michigan, Tennessee, Texas, 
Illinois, Wyoming, Indiana, Ohio, Utah, Washington, Oregon, lowa, 
West Virginia, Nevada, Oklahoma, and Wisconsin. It is further 
charged upon information that the défendants, in order to monopolize 
the trade in cast-iron pipe in the above-named states and territories, 
entered into a contract or association known as the Associated Pipe 
Works; that the purpose of the association was to destroy ail compé- 
tition within said territory, and to force the public to pay unreason- 
able priées for the cast iron pipe manufactured and sold by said 
companies; that for such purposes each company selected a repré- 
sentative; and that thèse représentatives constituted an executive 
committee. It is charged that the défendants, by the terms of said 
association, agreed not to compete with each other in regard to work 
done or pipe furnished in the states and territories above named, and, 
to make effectuai the objects of the association, a bonus was agreed 
to be charged upon ail work done and pipe furnished within said 
territory, and the petitioner charges that this bonus was put upon 
the real market price of the pipe sold by thèse companies, and, to that 
extent, increased the price to the purchasing public; that the amount 
of this bonus ranged from $3 to $9 per ton; that the purpose of the 
association was thus to force up the price of cast-iron pipe to an ex- 
orbitant and unreasonable extent. It does appear froM the bill, as 
well as the answer and the proof, that upon what may be called "stock 
goods," regularly sold, there is a fixed bonus, and that upon goods 
supplied by spécial contraCt the bonus is determined as follows: 
When bids are advertised for by any municipal corporation, water 
company, or gas company, the executive committee détermines the 
price at which the bid is to be put in by some company in the asso- 
ciation, and the question to which company this bid shall go is settled 
by the highest bonus which any one of the companies, as among them- 
selves, will agrée to pay or bid for the order. When the amount is 
thus settled the company to whom the right to bid upon the work ia 
assigned sends in its estimate or bid to the city or company desiring 
pipe, and the amount thus bid is "protected" by bids from such of the 
other members of the association as are invited to bid, and by the 
bidding in ail instances being slightly above the one put in by the 
company to whom the contract is to go. There are within the 36 
states and territories what are called "reserved cities," by which it is 
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agreed that particular members of the association shall hâve the worli 
at particular cities, and on this they pay the regular bonus, just as 
on stock goods when sold otherwise than by spécial contract obtained 
by bidding. It appears, too, that by far the larger part of the work 
done with goods furnished by thèse companies is under spécial con- 
tract with municipal corporations and gas and water companies, as 
above stated. Practically, ail the profitable business is thus done. 
The gênerai public, so far as affected by the business at ail, is affected 
mainly through municipal corporations. Ail of the states of the Unit- 
ed States outside of the states and terri tories above named are called 
"free territory," and the states named are distinguished as "pay terri- 
tory." Settlements are made at stated times of the bonus account 
debited against each company, where thèse largely offset each other, 
so that small sums are in fact paid by any company in balancing ac- 
counts. 

The aggregate annual manufacturing capacity of the 6 compa- 
nies belonging to the association is 220,000 tons, with a daily ca- 
pacity or output of about 650 tons; there are 9 other companies 
or corporations engagea in the manufacture and sale of cast-iron 
pipe within the pay territory, with an aggregate daily capacity of 
about 835 tons, though most of thèse are small concerns; and there 
are 10 companies or corporations engaged in the same business lo- 
cated within the free territory, as above explained, with a daily 
capacity or output of, say, 1,550 tons. It appears, also, that mem- 
bers of the Associated Pipe Works, while they do not compete 
with each other, are subjected to compétition by the other com- 
panies and corporations, both within and without the pay ter- 
ritory, though just to what extent and with what effect this com- 
pétition is carried on does not clearly appear. It does appear, how- 
ever, sufSciently, that the companies within the association hâve 
so far not been able to raise or maintain priées above what Is 
reasonable, compared with the priées at which similar goods and 
similar work may be obtained from the companies outside of the 
association. It now appears that ail corporations, with one or 
two unimportant exceptions, which hâve let contracts to the mem- 
bers of this association, are satisfled with the priées, and make 
affidavit to the fact that they are reasonable, and that the priées 
furnished are, in the main, considerably below the estimâtes made 
by the expert engineers of such companies prier to advertising for 
the bids. The proof shows, too, that the défendant companies hâve, 
at least in certain instances, made quotations on goods to be de- 
livered in the free territory below corresponding priées within the 
pay territory. It is said by the défendants that this is explained 
by reason of the différence in the cost of goods majiufactured un- 
der contracts obtained by bidding, and stock goods which are 
sold on gênerai orders, and consisting of goods which hâve been 
rejected as not coming up to the spécifications, and goods manu- 
factured during the wlnter season in order to keep men and ma- 
chinery from becoming idle, during which period there is practi- 
cally no demand by companies which purchase goods on spécial 
orders, and contract by bids. 
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I think it does sufflciently appear that the average priées ob- 
tained by this association since its formation are above -wliat waa 
obtained before, though, as above stated, the proof is not sufflcient 
to show that the ruling priées are now above what is reasonable, 
as determined in the markets and by compétition. The défend- 
ants, in their answer, deny the purpose attributed to the associa- 
tion by the plaintifE's pétition. On the contrary, they say and set 
up that prior to the association they were engaged in reckless and 
ruinons compétition among themselves, as a resuit of which their 
business was not prospérons, and under which condition of things 
it was certain that some or ail of them would fail and leave the 
entire fleld to such as might be able to survive. It is set up that 
what is called the "bonus" does not aiïect the price to the pur- 
chaser at ail, but that the association détermines in the first place 
what the market price should be, having regard also to the com- 
pétition to which it is likely to be subjected by other companies not 
in the association, and that the price is not at any time unreason- 
able, and that the bonus is merely a mode of determining as be- 
tween themselves, to an estent, who shall secure the work, but 
chiefly to make it certain that each company does its fair share 
of the business, by making the bonus burdensome to such compa- 
nies as might undertake to do more than their reasonable share 
of the business within the territory named. It is further said that 
under the association the business has been fairly divided between 
the companies, and that they hâve been enabled to keep ail of the 
plants in opération, their operatives at work, and the machinery 
from becoming idie. I think it could be safely stated that in some 
instances priées hâve been above what was probably fair or rea- 
sonable, but the proof fails to show that the average priées hâve 
been so. The leading witness for the government was for some 
time a stenographer in the service of the défendant Chattanooga 
Foundry & Pipe Works, and in that position did the work of the 
association, became familiar with ail of the détails by which the 
business was conducted, and, after giving up his position, made 
knowii to the government's law ofiScer ail the facts of the case, and 
has persistently and industriously corresponded with persons who 
had dealings with members of the association, and has done ail in 
his power to instigate suits by purchasers from thèse companies 
against the associated companies, and has offered to become a 
witness in their béhalf in such suits; always making the condition 
that he was to be liberally compensated, exacting generally a very 
large per cent, of what might be recovered. A complète exposure 
of ail the business détails of thèse companies has been thus made. 
So far, he has not been able to cause any suit to be instituted. 
But, upon the facts laid before him, the district attorney, under the 
direction of the attorney gênerai, instituted the présent suit. It 
was certainly eminently proper, in view of the disclosures made 
to the district attorney, that suit should be brought, and an in- 
vestigation had. 

This suit is based upon the act of July 2, 1890, "to protect trade 
and commerce against unlawful restrçiints and monopolies," com- 
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monly called the "Anti-Trust Act" (26 Stat. 209, c. 647; Supp. Rev. 
St. p. 762). Such of the provisions of the act as alîect the matter 
now under considération are as follows: 

"Section 1. Every contract, combination in the form of trust, or otherwiae, 
or conspiracy, in restraint of trade or commerce among the several States, or 
with foreign nations, is hereby declared to be illégal. Every person who shall 
make any such contract or engage in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor. 

"Sec. 2. Every person who shall monopolize or attempt to monopolize or combine 
to conspire with any other person or persons, to monopolize any part of the trade 
or commerce among several states, or with foreign nations, shall be deemed guilty 
of a misdemeanor." 

"Sec. 4. The several circuit courts of the United States are hereby inveated 
with jurisdiction to prevent and restrain violations of this act." 

When the pétition was filed, a restraining order was allowed, and 
the case is now heard upon the application for a preliminary injunc- 
tion. The discussion on this motion has taken a wide range, and has 
proceeded upon the basis that the entire case has been practically de- 
veloped as much as could be done upon full préparation and a final 
hearing. The record, so far as made up, consists of the pétition, an- 
swer, afladavits, and exhibits thereto. A demurrer is incorporated 
in the answer of the défendants, and the défense rests upon two 
grounds: (1) That the association is not one subject to the provisions 
of the act of congress, to enforce which alone this suit is brought; and 
(2) that the association, in its purposes and mode of doing business, 
does not constitute a monopoly, and causes no restraint of trade, such 
as would be unlawful at the common law. It will dépend upon the 
solution of the flrst question made as to whether or not it will become 
necessary to examine the second. The question whether this is an 
association such as subjects it to the provisions of the act of congress 
is one of some diificulty. This act, like what is known as the "Inter- 
state Commerce Act," is new and expérimental législation by con- 
gress. The discussion which attended the passage of the act by 
congress, as shown by the records, makes it plain that the ablest and 
most thoughtful jurists of that body experienced much of the same 
diificulty which has since been felt by the courts in the attempt to en- 
force the act. It was recognized that congress was restricted in 
anything that it might do upon the particular subjects named in the 
act to a very narrow fleld; that the constitutional validity of the légis- 
lation was doubtful as a whole. Up to the date of the enactment of 
the interstate commerce law, and of the act now under considération, 
the interstate commerce clause of the constitution, under which légis- 
lation of this character is justifled, has been considered by the courts 
almost entirely with relation to state législation, and its constitutional 
validity. Nevertheless it will be profitable to refer briefly to the doc- 
trine announced in some of thèse cases before making any more par- 
ticular référence to cases in which this act has been considered. It 
has, of course, been recognized from the beginning that it was no more 
within the province of congress to legislate upon domestic commerce, 
or commerce wholly within a state, than it was within the power of 
the législature of a state to legislate upon the subject of interstate 
commerce or trade. In Nathan v. Louisiana, 8 How. 73, a tax was 
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imposed on every money or exchange broker, and this législation was 
objected to upon the ground that the sole business of the défendant 
in that case was the buying and selling of foreign bills of exchange, 
which were instruments of commerce, and the act was répugnant to 
the constitutional power of congress to regulate commerce with for- 
eign nations and among the several states. It was admitted by the 
court that foreign bills of exchange were instruments of commerce, 
but the court also said, in effect, that the products of agriculture or 
manufacture were in like manner instruments of commerce. Mr. Jus- 
tice McLean, giving the opinion of the court, said : 

"He is not engaged in commerce, but in supplying an instrument of commerce. 
He is less connected with it than the shipbuilder, without whose laBor foreign 
commerce could not be carried on." 

The court further pointed out that domestie bills or promissory 
notes were as necessary to the commerce of a state as foreign bills 
were to the commerce of the Union. In the State Freight Tax Cases, 
15 Wall. 272, the court observed: 

"The transportation of articles of trade from one state to another was the 
prominent idea in the minds of the framers of the constitution, when to congress 
was committed the power to regulate commerce among the several states. A 
power to prevent embarrassiûg' restrictions by any state was the thing desired." 

In Railroad Co. v. Richmond, 19 Wall. 584, a contract had been 
entered into between the Dubuque & Sioux City Eailway Company 
and the Dubuque Elevator Company, both created corporations by 
the laws of lowa, by the terms of which contract, among other things, 
the elevator company was to erect an elevator on land leased from 
the railroad company, to be situated at Dubuque, for the purpose of 
receiving, storing, delivering, and handling ail grain that should be 
received by the cars of the railroad company, not otherwise consigned, 
and to receive and discharge at Dubuque, for the company, ail 
"through grain" by which was meant grain transported, by the terms 
of shipment, through that place to points beyond, at a certain stated 
price per bushel. The railroad company stipulated on its part that 
it would not erect a similar building for receiving, storing, or deliver- 
ing grain at Dubuque, and would not lease to any others the right to 
erect any such building; that the elevator company should hâve the 
exclusive right to handie ail through grain at Dubuque at the stipu- 
lated price per bushel. The railroad company having leased its road 
and property to the Illinois Central Railroad Company, the latter 
company disregarded the contract; and suit was brought in the 
United States court to enforce the same on behalf of the elevator 
company, and the défense was that the contract was répugnant to 
the constitution, as violating the Interstate commerce clause. This 
défense was overruled, and decree eotered in favor of the elevator 
company, and the case was taken to the suprême court of the United 
States. The ruling of the lower court was afflrmed, and the suprême 
court, in doing so, enunciated again the controlling rule upon this sub- 
ject, by saying: 

"The power to regulate commerce among the several states was vested in con- 
gress in order to secure equality and freedom in commercial intercourse against 
discriminating state législation. It was never intended that the power should be 
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exercised so as to interfère with private contracts not designed at the time they 
were made to create impediments to sueh interconrse." 

Iii Sherloclî: v. Alliiig, 93 U. S. 100, a statute of the state of Indiana 
was drawn in question. This statute contained provisions designed 
for the better security of the lives of the passengers on board vessels 
propelled in whole or in part by steam, and the contention was that, 
as applied to marine torts, the act was invalid, as interfering with 
the exclusive régulation of commerce vested in congress. Mr. Justice 
Field, discussing this point and referring to préviens décisions, used 
the following language: 

"In supposed support of this position, numerous décisions of tliis court are 
dted by counsel, to tlie effect that the states cannot, by législation, place burdens 
upon commerce with foreign nations, or among the several states. The décisions 
go to that extent, and their soundness is not questioned. But, upon an e.^amina- 
tion of the cases in which they were rendered, it will be found that the législation 
adjudged invalid imposed a tax upon some instrument or subject of commerce, or 
exacted a license fee from parties engaged in commercial pursuits, or created au 
impediment to the free navigation of some public waters, or preseribed conditions 
in accordance with which commerce in partieular articles, as between particular 
places, was required to be eonducted. In ail the cases the législation con- 
demned operated directly upon commerce, either by way of tax upon its business, 
lioense upon its pursuit in particular channels, or conditions for carrying it on. 
Thus, in the Passenger Cases, 7 How. 445, the Jaws of New York and Massa- 
chusetts exacted a tax from the captains of vessels bringing passengers from for- 
eign ports, for every passenger landed. In the Wheeling Bridge Case, 13 How. 
518, the statute of Virginia authorized the érection of a bridge which was held 
to obstruct the free navigation of the river Ohio. In the case of Sinnot v. Da- 
venport, 22 How. 227, the statute of Alabama required the owner of a steamer 
uavigating the waters of the state to file, before the boat left the port of Mobile, 
in the office of the probate judge of Mobile county, a statement, in writing, set- 
ting forth the name of the vessel, and of the owner or owners, and his or thedr 
place of résidence and interest in the vessel, and preseribed penalties for neglect- 
ing the requirement. It thus Imposed conditions for carrying on the coasting 
trade in the waters of the state, in addition to those preseribed by congress. And 
in ail the other cases where législation of a state has been held to be null for in- 
terfering with the commercial power of congress, as in Brown v. Maryland, 12 
Wheat. 425, State Tonnage Tax Cases, 12 Wall. 204, and Welton v. Missouri, 
91 TJ. S. 275, the législation created, in the way of tax, license, or condition, a 
direct burden upon commerce, or in som« way directly interfered with its free- 
dom." 

And in the f urther progress of the opinion the court observed : 

"In conferring upon congress the régulation of commerce, it was never intended 
to eut the states off from legislating on ail subjects relating to the health, life, 
and safety of their citizens, though the législation might indirectly affect the com- 
merce of the conntry. Législation, in a great variety of ways, may affeet com- 
merce and persons engaged in it without constituting a régulation of it, within the 
meaning of the constitution." 

It will be readily seen that the cases recognize the distinction be- 
tween the subjects of commerce and commerce itself, as well as be- 
tween the instruments and aida to such commerce, and the actual 
business of commerce. In regard to state législation, it has been de- 
clared from the beginning that, to render such législation subject to 
constitutional objection under the commerce clause, the efEect of the 
législation upon interstate commerce must be direct, and not inci- 
dental or indirect. This gênerai statement of the law so often re- 
peated has been illustrated by the varying facts of many cases, but it 
would extend this opinion beyond reasonable limits to now refer to 
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thèse. It bas often been observed that the Une of demarkation be- 
tween state and fédéral jurisdiction and régulation is a délicate one, 
and at times grows dim and shadowy. In considering a question of 
this délicate nature, proper and practical distinctions become ex- 
tremely important. A particular business must be distinguisbed 
from the mère subjects of the business, and from mère incidents to 
or instruments by which the business is carried on. It is hardly con- 
ceivable that any large industrial or manufacturing establishment 
could be carried on without sbipping products from one state to an- 
other, and such would certainly be the course of business contem- 
plated. Nevertheless the business of such an establishment would 
be related to Interstate commerce only incidentally and indirectly. 
Commerce would not be the main business, nor within the main pur- 
pose of the ordinary manufacturing establishment Interstate com- 
merce would be altogether an incident. There is no direct relation 
between the two. It is probably true that every Wholesale establish- 
ment within the limits of the larger cities is engaged in such mode 
of business as that it is known that the business can be conducted 
only by the method of interstate commerce in part. Such commerce 
is, however, not directly affected, and least of ail impeded or restrict- 
ed. If every private enterprise which is carried on in part or chiefly 
by interstate shipments, or by a mode of business which makes this 
necessary, is to be regarded as thereby so related to interstate com- 
merce as to come within the regulating power of congress, it is ob- 
vions that this power could at once be extended to almost every form 
of business in the country wMch is conducted on anything like an ex- 
tensive scale. So libéral an interprétation as this would obviously, 
in a large sensé, obliterate the lines between fédéral and state juris- 
diction, and, as an act of congress is paramount in authority, would 
strike down the autonomy of the states. The doctrine applicable 
to this subject was thoughtfully and fully restated by Mr. Justice 
Lamar in Kidd v. Pearson, 128 U. S. 120, 9 Sup. Ct. 10, in language 
as follows: 

"No distinction is more popular to tlie common mind, or more clearly ex- 
pressed in économie and political literature, than that between manufacture and 
commerce. Manufacture is transformation, — tlie fashioning of raw materials into 
a change of form, for use. The functions of commerce are différent. The buying 
and selling, and the transportation ineideutal thereto, constitute commerce, and 
the régulation o.f at least such transportation. If it be held that the tenu ineludes 
the régulation of ail such manufactures as are intended to be the subject of com- 
mercial transactions in the future, it is impossible to deny that it would also include 
ail productive industries that eontemplate the same thing. The resuit would be 
that congress would be invested, to the exclusion of the states, with the power to 
regulate, not only manufactures, but also agriculture, horticulture, stock-raising, 
domestic fisheries, mining, — ^in short, every branch of human industry. For is 
there one of them that does not eontemplate, more or less clearly, an interstate 
or foreign market? Does not the wheat grower of the Northwest, or the cotton 
planter of the South, plant, cultivate, and harvest his crop with an eye on the 
priées at Liverpool, New York, and Chicago? The power being vested in con- 
gress and denied to the states, it would foUow as an inévitable resuit that the duty 
would devolve on congress to regulate ail of thèse délicate, multiform, and vital 
interests, — interests which, iil their nature, are and must be local in ail the détails 
of their successful management. The demands of such a supervision would re- 
quire, not uniform législation generally applicable throughout the United States, 
but a swarm of statutes only locally applicable, and utterly inconsistent. Any 
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movement towards the establishment of rules ot production in ttiis rast eountry, 
•with its many différent climates and opportunities, could only be at the sacrifice 
of the peculiar advantages of a large part ot the localities in it, if not of every one 
of them. On th« other hand, any movement towards the local, detailed, and in- 
congruous législation required by such interprétation -n'ould be about the widest 
possible departure from the declared object of the clause in question. Nor this 
alone. Bven in the exercise of the power contended for, congress would be con- 
fined to the régulation, not of certain branches of industry, however numerous, 
but to those instances in each and every branch where th« producer eontemplated 
an Interstate market. Thèse instances would be almost infinité, as we bave seen; 
but still there would always remain the possibility, and often it would be the 
case, that the producer eontemplated a domestic market. In that case the super- 
visory power must be exercised by the state, and the interminable trouble would 
be presented, that whether the one power or the other should exercise the authority 
in question would be determined, not by any gênerai or intelligible rule, but by 
the secret and changeable intention of the producer in each and every a'ct of 
production. A situation more paralyzing to the state governments, and more 
provocative of conflicts between the gênerai government and the states, and less 
îikely to hâve been what the framers of the constitution intended, it would be dif- 
ficult to imagine." 

The distinction before referred to between commerce and the sub- 
jects of commerce, and between the direct and indirect effect of the 
business, or mode of doing business, upon interstate commerce, is hère 
clearly recognized and declared, as was also done in U. S. v. E. C. 
Kniglit Co., 156 U. S. 1, 15 Sup. Ct. 249, in which the opinion in Kidd 
V. Pearson is expressly referred to, and the ruling reafQrmed. It was 
easy to anticipate that, when called upon to enforce the provisions of 
the anti-trust act, the interprétation would be in harmony with the 
construction of the commerce clause which had been uniformly giyen 
in considering state enactments alleged to infringe, or supposed to be 
an infringement upon, this provision of the constitution. In re Greene, 
52 Fed. 104-119, is the flrst case in which the act in question was ex- 
tensively treated. The question arose upon a pétition for a writ of ha- 
beas corpus. The défendants and others, under the f orm of what was 
called the Distilling & Cattle-Feeding Company, a corporation organ- 
ized under the laws of Illinois, had obtained possession and authority 
over sTich a number of distilleries that the company controlled the 
manufacture and sale of 75 per cent, of ail distillery products in the 
United States, and the défendants had flxed the price at which the 
purchasef s shonld and did sell the products of the distilleries. Sales 
were made through agencies established in Massachusetts and other 
places, and one of the questions considered was whether this was a 
combination subject to the provisions of the anti-trust act, under 
which the défendant had been indicted, and Judge Jackson (after- 
wards Mr. Justice Jackson) ruled that it was not. Discussing the 
point of whether the whisky trust was subject to the act, the eminent 
judge observed: 

"It is certain that congress conld not, and did not by this enaetment, attempt to 
prescribe limita to the acquisition, either by the private citizens or state corpora- 
tion, of property which might become the subject of interstate commerce, or dé- 
clare that, when the accumulation or control of property by legitimate means and 
lawfu! methods reached such magnitude or proportions as enabled the owner or 
owners to control the traffic thereiu, or any part thereof, among the states, a 
criminal offense was committed by such owner or owners. Ail persons, individ- 
ually or in corporate organizations, carrying on business avocations and euter- 
prises involving the purehase, sale, or exchange of articles, or the production and 
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mamifactnre ot commodities which fonn the subjects ot commerce, will, in a 
popular sensé, monopolize both state and interstate traffic in such articles or com- 
modities, just in proportion as the owner's business is inereased, enlarged, and de- 
veloped. But the magnitude of a party's business, production, or nlanufacture, 
with the incidental and indirect powers thereby acquired, and with the purpose of 
regulating priées and controUing interstate traific in the articles or commodities 
forming the subject of such business, production, or manufacture, is not the 
monopoly, or attempt to monopolize, which the statute condemns." 52 Fed. 115. 

And, speaking somewhat more specifically, it was further said: 

"It was certainly not a 'monopoly,' in the légal sensé of the term, for the ac- 
cused or the distilHng and cattle-feeding company to own seventy distilleries and 
the products thereof, whether such products amounted to the whole or a large 
part of what was produced in the country. Their ownership and control of such 
products, as subjects of trade and commerce, is not what the statute condemns, 
but the monopoly or attempt to monopolize the interstate trade or commerce there- 
in. In this acquisition and opération of the seventy distilleries, which enabled the 
accused or said distilling and cattle-feeding company to manufacture and control 
the sale of 75 per cent, of the distillery products of the country, it does not ap- 
pear, nor is it alleged, that the persons from whom said distilleries were acquired 
were placed under any restraint, by contract or otherwise, which prevented them 
from eontinuing or re-engaging in such business. Ail other persons who chose to 
engage therein were at liberty to do so. The effort to control the production and 
manufacture of distillery products by the enlargement and extension of business 
was not an attempt to monopolize trade and commerce in such products, within the 
meaning of the statute, and may therefore be left out of further considération." 

Much of the discussion in the opinion is devoted to showing that 
the trust arrangement there considered was neither a monopoly nor 
a contract in restraint of trade, according to the common-law sensé, 
which it was held, in that and subséquent cases, must be allowed to 
settle the question of what is a monopoly or contract in restraint of 
trade, in the absence of any définition in the act of congress. In the 
previous case of In re Terrell, 51 Ped. 215, Judge Lacombe had de- 
clared that: 

"It is not the actual restraint of trade (if such be restraint of trade) that is made 
illégal by the statute, but the making of a contract in restraint of trade,— of a 
contract which restrains, or is Intended to restrain, trade." 

The statute came before the suprême court of the United States for 
the first time in U. S. v. E. C. Knight Co., 156 U. S. 1, 15 Sup. Ct, 249, 
The American Sugar-Reflning Company, a corporation existing under 
the laws of the state of New Jersey, being in control of a large ma- 
jority of the manufactories of reflned sugar in the United States, ac- 
quired, through the purchase of stock, four other refineries in Phila- 
delphia, and thus obtained such disposition over thèse refineries 
throughout the United States as gave it a practical monopoly of the 
business, and it was held that the resuit of the transaction was the 
création of a monopoly in the manufacture and sale of a necessary of 
life; but it was nevertheless distinctly held that the monopoly was not 
one which could be suppressed under the provisions of the act of con- 
gress now in question, and that the business of sugar refining in Penn- 
sylvania bore no direct relation to commerce between the states, nor 
with foreign nations. And the doctrine upon this subject, and the 
distinctions before adverted to, which pervade ail of the previous 
cases, are again declared in the opinion with great clearness. Mr. 
Ghief Justice Fuller, speaking for the court, said: 
78 F.-46 
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"The argument is that the power to control the manufacture of refined sugar 
is a monopoly over a necessary of life, to the enjoyment of which by a large part 
of the population of the United States Interstate commerce is indispensable, and 
that, therefore, the gênerai government, in the exercise of the power to regulate 
commerce, may repress such monopoly directly, and set aside the instruments 
which hâve created it. But this argument cannot be confined to necessaries of 
life merely, and must include ail articles of gênerai eonsumption. Doubtless the 
power to control the manufacture of a given thing involves, in a certain sensé, the 
control of its disposition, but this is a secondary, and not the primary, sensé; and, 
although the exercise of that power may resuit in bringing the opération of com- 
merce into play, it does not control it, and affects it only incidentally and indi- 
rectJy. Commerce succeeds to manufacture, and is not a part of it. The power to 
regulate commerce is the power to prescribe the rule by which commerce shall be 
govemed, and is a power independent of the power to suppress monopoly. But 
it may operate in repression of monopoly whenever that comes within the rules 
by which commerce is govemed, or whenever the transaction is itself a monopoly 
of commerce. It is vital that the independence of the commercial power and of 
the police power, and the délimitation between them, however sometimes perplex- 
ing, should always be recognized and observed, for, while the one furnishes the 
strongest bond or union, the other Is essential to the préservation of the autonomy 
of the States, as required by our dual form o* government; and acknowledged 
evils, however grave and urgent they may appear to be, had better be borne, than 
the risk be run, in the effort to suppress them, of more serious conséquences, by 
resorts to expédients of even doubtfui constitutionality. It will be perceived how 
far-reacliing the proposition is that the power of dealing with a monopoly directly 
may be exercised by the gênerai government whenever Interstate or international 
commerce may be ultimately affected." 

After referring with approval to Gibbons v. Ogden, 9 Wheat. 1, 210, 
Brown v. Maryland, and other préviens cases, the opinion was con- 
cluded by saylng: 

"It was in the light of well-settlcd principles that the act of July 2, 1890, was 
framed. Congress did not attempt thereby to assert the power to deal with 
monopoly direct, as such; or to limit and restrict the rights of corporations created 
by the states, or the citizens of the states, in the acquisition, control, or disposition 
of property; or to regulate or prescribe the price or priées at which such property, 
or the products thereof, should be sold; or to make criminal the acts of persons 
in the acquisition and control of property which the states of their résidence or 
création sanctioned or permitted. Aside from the provisions applicable where 
congress might exercise municipal power, what the law struck at was combina- 
tions, eontracts, and conspiracies to monopolize trade and commerce among the 
several states, or with foreign nations; but the eontracts and acts of the défendants 
related exclusively to the acquisition of the Philadelphia refineries, and the 'busi- 
ness of sugar refining in Pennsylvania, and bore no direct relation to commerce 
between, the states or with foreign nations. The subject-matter of the sale was 
shares of manufacturing stock, and the relief sought was the surrender of property 
which had already passed, and the suppression of the alleged monopoly In manu-- 
facture by the restoration of the status quo before the transfers; y et the act of 
congress only authorized the circuit courts to proceed by way of preventing and 
restraining violations of the act in respect to eontracts, combinations, or conspir- 
acies in restraint of interstate or international trade or commerce." 

It is a doctrine expressly stated and clearly implied in thèse cases 
that the act of congress does not, and could not constitutionally, 
deal directly with a monopoly or a contract in restraint of trade, as 
such, according to the common-law définition of thèse terms; and, as 
has been seen, the act of congress gives no définition of its own. To 
do so would be clearly to trench upon the exclusive jurisdiction of the 
states. Fédéral authority exists only when a monopoly or a contract 
in restraint of trade assumes such form or has such eflfect as to go be- 
yond any common-law conception of thèse terms, and interfères di- 



UNITED STATES V. ADDYSTON PIPE & STEEL OO. 723 

rectly and substantially with interstate commerce or commerce with 
foreign nations; and this it must do directly, and not incidentally. 
New, I am unable to perceive, in the light of thèse cases, that the act 
of congress can be regarded as applicable to the association under 
considération. It cannot be suggested, and bas not been, that this 
association had in contemplation as one of its purposes the subject of 
interstate commerce, any more than any ordinary manufacturing es- 
tablishment would hâve, where the products of such manufactory 
must find a market in other states as well as in domestic markets. It 
seems to me évident that private, gain was the object of the association, 
Just as was observed in regard to the sugar trust in U. S. v. E. C. 
Knight Co. Nor does the mode in which the association conducts its 
business hâve any direct relation to interstate commerce, so far as I 
can see. The sugar trust was confessedly a monopoly, in the com- 
mon-law sensé, and in a commodity of prime necessity. And the 
extent to which interstate commerce would be used in carrying on its 
business would be in magnitude out of ail proportion to a similar use 
made by the association in question. 

The leamed district attorney has leveled most of his criticism at the 
bonus feature of the association, but it has not been pointed out, and. 
I think, cannot be, how the manner of using the bonus opérâtes in 
restraint of interstate commerce. The object of the bonus and of the 
association really is not to prevent ail members of the association f rom 
furnishing and shipping their manufactured products, but to déter- 
mine among themselves which one of them shall do so, and it is really 
contemplated that some one will do so. There is eertainly no re- 
straint in this, as the supply in such case is regulated by the demand, 
so far as shipment is concerned. It has not been argued that the f act 
that certain cities are reserved to a particular company would bring 
the association within the provisions of the act. It is true that gen- 
erally one of the reserved cities is that in which the company has its 
chief place of business. For example, the Chattanooga Poundry & 
Pipe Works is allowed, under the arrangement, to supply the cities of 
Chattanooga and JSIew Orléans. If it be argued that this prevents 
companies in other states from shipping goods to Chattanooga, it 
would be merely to follow a theory having no practical bearing on the 
case, because, in the absence of an association, the entire freight 
charges being in favor of the local company, and the disposition to 
patronize a local concem being in its favor, it would easily furnish the 
suppliés. 

It remains to remark, as should hâve been done before, that upon 
the bill and answer, where the contract of the association is admitted 
in the answer, as is virtually done hère, but the allégations tending to 
show its sinister purpose, tendencies, and effects, contained in the bill, 
are denied by the answer, and averments are made in the answer tend- 
ing to show a just and équitable purpose and effect, the averments in 
such answer upon this application stand admitted, and the contract 
must be presumed to hâve been made for the purposes honestly as 
stated in the answer, unless the provisions of the agreement and the 
mode of doing business clearly show the contrary. In examination 
of such a c&ntract, fraud and illegality are not to be presumed, but 
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must be proved as in ail other cases. U. S. y. Trans-Missourl Freight 
Ass'n, 7 C. C. A. 15, 58 Fed. 58. It may be further observed, to pre- 
vent misconstruction, that in a suit such as this, in the name of the 
United States, jurisdiction dépends alone upon the act giving juris- 
diction to enforce its provisions, and the court is concerned with no 
case between private persons or corporations, where jurisdiction dé- 
pends on other conditions, and in which proceeding a common-Iaw 
remedy might become available. Having reached the conclusion 
that the défendant association is not subject to the provisions of the 
act of congress, according to the culing in Re Q-reene and in U. 
S. V. E. 0. Knight Co., I do not feel called upon to dispose of the other 
issues made in this case, and the bill is theref ore dismissed. 



SlUELL V. MISSOURI PAO. KY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

1. CoBPOKATioNs— Election of Directohs — Majouitt Stookholdeks. 

Wlien the majority of tlie stocliholders of a corporation, combining togetlier, 
or an individual or corporation holding a controlling interest in the stock, 
sélect a body of directors to carry out a predetermined scheme of corporate 
action, they practically constitute themselves the corporation for that object, 
and assume the fiduciary relations which the directors themselves occupy; 
and, if the corporation is insolvent, this trust relation towards creditors for- 
bids the majority stockholders or stocliholder from appropriating for their 
own advantage the property in which ail hâve a community of interest. 

3. SaME— RaILKOAD COMPANIES— LeASB of RoaD— LlABlI.lTY OF Lsssoii. 

The L. Ry. Co. entered into a eon tract with the M. Ry. Oo. and one L., by 
which II. was to build the road of the L. Co., and to be paid in bonds, to be 
issued by the L. Co., and secured by first mortgage of ail its property, including 
rents and profits, and also to be guarantied by the M. Co., which was to acquire 
a majority of the stock of the L. Oo. After the road was built, and the bonds 
issued, the L. Co. leased the road for 40 years to the M. Co.-, the lease pro- 
viding that the annual rent might be paid to the holders of the coupons of the 
bonds guarantied by the M. Co. At the meeting at which this lease was au- 
thorized, the M. Co. voted a majority of the stock of the L. Co. in favor of its 
exécution. Subsequently, complainant, who held a claim against the L. Oo. 
derived from L. under the contract for the construction of the road, upon 
which he had taken jndgment against the L. Co., filed a creditors' bill against 
the M. Co. to coœpel it to account for the property of the L. Co. taken by 
it under the lease. It appeared that the rental value of the property was not 
equal to the interest on the mortgage, and that the road did not earn expenses. 
Beld, that the M. Co. could acquire no benefit, as against creditors of the L. 
Co., by taking the lease while that company was insolvent, and would be 
bound to account to complainant for any profits; but, as there were no profits, 
the bill was properly dismissed. 
8. Same— Rentals— Payment to Bondholdehs. 

Eeld, further, that if the M. Co. had been bound to pay rent to the h. Co., 
a decree for its payment to the complainant would hâve been appropriate; 
but, as the rent was directed to be paid to the bondholders, as it lawfully 
might be, no such decree could be made. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Neve York. 

Charles D. Ingersoll and Albert Stickney, for appellant. 
Winslow S. Pierce, Rush Taggart, and David D. Duncan, for ap- 
pellees. 
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Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. Tliis is an appeal from a decree dis- 
missing the bill of complaint. The action was a creditors' suit 
founded on a judgment recovered in April, 1894, for the sum of 
131,925, by the complainant against the Leroy & Caney Valley Eail- 
road Company, and an unsatisfled exécution thereon, to reach assets 
in the hands of the Missouri Pacific Eailroad Company, alleged to 
constitute a trust fund for the beneflt of the creditors of the Leroy 
& Caney Valley Railroad Company. The theory of the bill is that 
the Missouri Pacific Company, being the principal stockholder and 
in full control of the Leroy Company, took from the latter, without 
any new considération, and with the intention of hindering, delaying, 
and defrauding its creditors, and especially the complainant, a long 
lease of its entire proi>erty, leasing the company entirely insolvent; 
that the property was a trust fund for the payment of the debts of 
the Leroy Company, and the vg^lue thereof was largely in excess of 
the amount of the complainant's judgment; that the Missouri Pacific 
Company is, therefore, liable in equity to account for the value of the 
fund ; and that, as the complainant is the only creditor of the Leroy 
Company whose debt remains unpaid, the Missouri Pacific Company 
should be compelled to pay his judgment in full. 

It appears by the proofs that the Leroy Company, a corporation 
organized under the laws of the state of Kansas, entered into a con- 
tract dated October, 7, 1885, with the Missouri Pacific Company, also 
a corporation of that state, and also with one Loss, by which Loss 
agreed to build a railroad for the Leroy Company between certain 
designated places in the state of Kansas, and was to be paid therefor 
by the delivery to him of the first mortgage bonds to be issued by the 
Leroy Company and secured by a trust deed conveying ail its prop- 
erty; and by which the Missouri Pacific Company was to guaranty 
the payment of the principal and interest of the bonds, and was to 
acquire the larger part of the stock of the Leroy Company. The 
complainant's claim grew out of this contract by mesne assignments 
from Loss. The railroad was built, the mortgage bonds were creat- 
ed, the Missouri Pacific Company guarantied them, and the bonds 
were applied as contemplated by the contract. The mortgage secur- 
ing the bonds guarantied by the Missouri Pacific Company covered 
not only ail the physical property and the franchises of the Leroy 
Company, but also "ail the rents, issues, profits, tolls, or other in- 
come" thereoif. March 3, 1887, the Leroy Company executed to the 
Missouri Pacific Company a lease of its railroad, together with ail 
its other property, for the term of 40 years, at a rental of |500 per 
mile of road annually. The leafie provided that the Missouri Pa- 
cific Company should pay ail taxes on the property, and make ail the 
replacements and repairs. The lease contained the foUowing 
clause: 

"It is agreed that, whereas, the party of the second part has guarantied the pay- 
ment of interest on certain of the first mortgage bonds of the party of the iirst 
part, • • • the party of the second part has the right, instead of paying the 
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rental herein stipulated to be paid directly to the party of the first part, to apply 
the same to the payment of the coupons on the bonds of the party ol the first part 
as the same become due, and thereby exonerate itself from ail liability to pay 
rent; this right in favor of the party of the second part being one of the consid- 
érations on which said guaranty was made." 

The rent under the lease was payable semiannually, and at the 
same time when the semiannual interest upon the bonds would fall 
due. At the time this lease was executed the Missouri Pacific Com- 
pany owned and held a majority of the capital stoclf of the Leroy 
Company. It voted upon this stock at a corporate meeting of the 
Leroy Company called to authorize the lease, and by its vote elected 
the directors who were instructed to cause it to be executed. It 
took possession of the railroad and ail the other leased property un- 
der the lease, and has since remained in possession and continued 
to operate the same. 

The proofs justify the inference that the Leroy Company was or- 
ganized for the purpose of building the railroad as a branch line or 
feeder to become a part of the system of the Missouri Pacific Com- 
pany, and that the latter was from the inception of the enterprise a 
virtual principal. The proofs also show that at the time of the 
lease the property was not of a rental value equal to the aocruing 
interest upon the outstanding first mortgage bonds. The railroad 
was doubtless projected and buUt in the interests of the Missoniri 
Pacific Company with the view of occupying and developing new 
territory, and in the expectation that at some future time its value as 
a tributary of the main system would equal or exceed its cost. No 
évidence was introduced on behalf of the complainant respecting the 
value of the leased propertj' beyond that supplied by the lease itself. 
According to the testimony for the défendant, the railroad has been 
operated by it at a large annual loss, amounting altogether to more 
than 1400,000. 

The légal principles applicable to this state of facts are familiar. 
In a qualified sensé, the property of an insolvent corporation is 
a trust fund for the payment of its creditors. Creditors do not 
hâve a spécifie lien upon the assets any more tham they do upon 
the property of an insolvent individual. If, instead of appropriat- 
ing them to the payment of its debts, it makes a disposition of 
them in fraud of creditors, the creditors can reach them, and by 
proper prweedings acquire a lien upon them, just as they can in 
the case of an insolvent individual. When insolvency occurs, the 
directors or managing agents occupy the fiduciary relation to- 
wards creditors which they originally sustained towards stockhold- 
ers. It becomes their duty to préserve the assets, and administer 
them for the benefit of the creditors. A court of equity will then 
treat the assets as a trust fund. If they hâve been distributed 
among stockholders, or gone into the hands of others than bona 
flde creditors or purchasers, a court of equity will follow them, 
and compel them to be applied to the satisfaction of the debts. 
Curran v. Arkansas, 15 How. 307; Drury v. Cross, 7 Wall. 299; Chi- 
cago, M. & St. P. Ry. Co. V. Third Nat. Bank of Chicago, 13i U. 
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S. 276, 287, 10 Sup. Ct. 550; Hollins v. Iron Co., 150 U. S. 371, 14 Sup. 
et. 127; Bartlett v. Drew, 57 N. Y, 587; Lyman v. Bonney, 101 Mass. 
562; Goodin v. Canal Co., 18 Ohio St. 169. 

Wlien a majority of the stockliolders of a corporation combine 
to eflect Bome predetermined scheme of corporate action, and by 
tbeir vote sélect a body of directors to carry it ont, they practically 
constitute themselves the corporation for that particular object, 
and assume the fiduciary relation which the directors themselves 
occupy. Ervin v. Navigation Co., 27 Fed. 625; Farmers' Loan & 
Trust Co. V, New York & N. Ry. Co., 150 N. Y. 410, 44 N. E. 1043. 
The same resuit follows when one individual, or a corporation, 
exercises this control by its majority voice and vote. If the cor- 
poration is insolvent, this trust relation towards creditors forbids 
the majority stockholder from appropriating for his own advan- 
tage the property or fund in which ail hâve a community of inter- 
est. Jackson v. Ludeling, 21 Wall. 616. 

The lease of the Leroy Company, having been of its entire prop- 
erty, denuded the corporation for the term of 40 years of any 
fund for the payment of its debts except that supplied by the 
lease itself. Having been procured by the Missouri Pacific Com- 
pany through its control as a majority stockholder of the Leroy 
Company, if the Leroy Company was insolvent at the time, the 
Missouri Pacific Company could acquire no beneflt by it to the 
disadvantage of the creditors of the Leroy Company. Unless it 
constituted an asset as available and valuable to the creditors as 
was the original trust fund for which it became a substitute, it 
was an unlawful disposition of the trust fund for the payment of 
their debts. 

It is conceded that the complainant's judgment represents the 
only unpaid liability of the Leroy Company existing at the time 
of the exécution of the lease. That being so, if the lease was void 
as to creditors of the Leroy Company, the complainant was enti- 
tled to a decree requiring the Missouri Pacific Oompa.ny to account 
for the profits derived by the diversion of the original trust fund 
from its appropriate purpose, and applying the profits to the pay- 
ment of the judgment. The court below was not asked to set aside 
the lease, nor does the bill pray for that relief, because, as was 
stated upon the argument, such a decree would be of no practical 
value; the prior mortgage would stand, and the leased property 
would not be of sufficient value to satisfy its lien. Under such cir- 
cumstances, if it appeared that there were no profits, the court 
below properly dismissed the bill. 

According to the proofs, there were no profits. The property 
included in the lease was of no appréciable value above the incum- 
brances upon it. It was insufiicient to satisfy the lien of the mort- 
gage. As a part of the Missouri Pacific system it could not earn 
expenses, to say nothing of fixed charges. Its value at the time the 
proofs were taken was fairly described in the statement of one 
of the witnesses for the défendant, a compétent judge of railroad 
values, and in no wise conneoted with the défendant, who said, "I 
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take it that the owner of that road would be very glad not to 
own it." It may be conjectured that at some future time its 
value may exceed the amount of the incumbrances, but this dé- 
pends upon many contingencies which cannot be forecast, and a 
decree would be founded upon mère conjecture. 

If there were any obligation on the part of the Missouri Pacific 
Cîompany as lessee to pay the rent to the Leroy Company, the com- 
plainant being the only créditer of the latter corporation, a decree 
directing payment of the l'ent towards satisfaction of the judgment 
would also be appropriate. But there is no such obligation in the 
lease. Instead, by its terms, the Missouri Pacific Company is at 
liberty to apply the rental to the payment of interest on the mort- 
gage bonds. It was not unlawful nor inéquitable for the two cor- 
porations to make provision for that application of the rental. 
The mortgage, by its terms, gave the holders of the bonds an équit- 
able lien upon the rental for the payment of the interest. The 
railroad was built with their money. Why were they not entitled 
to hâve their interest paid as it fell due? If, incidentally, the Mis- 
souri Pacific Company derived a beneflt as surety, no one not hav- 
ing higher rights than the bondholders has cause to complain. 
Certainly the complainant had no equities superior to those of the 
bondholders. According to the prépondérance of authority, in the 
absence of statutory restrictions an insolvent corporation has the 
right to prefer one creditor to another in the distribution of its 
property, the same as has an insolvent individual. Sargent v. 
Webster, 13 Metc. (Mass.) 497; In re Patent File Oo., 6 Oh. App. 
83; Catlin v. Bank, 6 Conn. 233; Warner v. Mower, 11 Vt. 385; 
Ooats v. Donnell, 94 N. Y. 168; Wilkinson v. Bauerle, 41 N. J. 
Eq. 635, 7 Atl. 514; Dabney v. Bank, 3 S. C. 124. If the provision 
amounted to a préférence of the bondholders, it was a legitimate 
one, and there is no légal theory upon which it can be, in eiïect, 
eliminated from the lease, or upon which a decree would be proper 
directing the Missouri Pacific Company to pay the rental to the 
complainant. 

The case made by the proofs did not entitle the complainant to 
any substantial relief. The trust fund which he sought to pursue 
existed only in metaphor. The property of the Leroy Company 
was of no value to creditors, except the mortgage bondholders, at 
the time of the lease. The lease did not impair the value of the 
original fund, nor create a substituted fund of any greater value 
to creditors who were not bondholders. If it had not been exe- 
cuted, the complainant would be no better ofl than he is now. "Ex 
aihilo nihil est." 

The decree is afiSrmed, with costs. 
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ALUBB T. ANDERSON et aL 

(Circuit Court, M. D. Tennessee. February 11, 1897.) 

L TiTLB OS ExEOCTOK— Parties to Action. 

Where an exécuter is empowered by the will to sell lands, and make aad 
acknowledge titles to lands sold, he takes the fee-simple title; and, in an 
action against him in that character to rescind a contract made by the testa- 
tor for the «aie ot land, he properly represents ail of the beneficiaries. But 
if, upon a decree obtained against the exécuter, the lands embraced in the 
contract rescinded should fail to satisfy any recovery in favor of the plain- 
tiff, the heir in any proceeding thereafter to subject real estate descended 
may make any défense to the action which the execator could bave made ia 
the flrst instance. 

tb Pabtibs to Actioks — Failubi to Bkiko All Parties Inteeesthd saroBB thh 
Court. 

When tbe bill suggests as a reason for not bringing ail parties interested 
before the court that some of them are not known to the plalntiff, the case 
may proceed without the unknown parties, in the absence of any statement 
of fact in the answer showing the excuse suggested in the bill to be nntrue. 

>. NoTiOB OF Fkauc— Lâches. 

In a suit for relief from a secret fraud, the défense of lâches cannot pre- 
▼mil where the suit was commenced within a reasonable time after the eri- 
dence of fraud was discovered; and the complainant in such a suit was not 
required to take notice of facts broaght ont in a suit to which he was not a 
party, and which presented no issue aSecting him directly or indirectiy. 

i. Principal and Agent — Feaud or Agent in Salis of Lani>. 

The law looks at tlie substance of a transaction, and not its form. And 
where real-estate agents with whom land was listed for sale procured the 
owner to giye them an option and title bond, in order to make certain that 
the sale, if made, would be allowed to go through without obstruction, they 
did not become parchasers, and cease to be agents, and the principal is liable 
for their fraud. 

Ck Same — Bkibert ce Agent. 

Where an agent bas l)€en bribed or tempted to betray his principal, tliat 
tact is Buf&cient to entitle the principal to repudiate the transaction; and it 
is not necessary, as a basis for relief for the principal, to show the actual 
effect of the bribe or glft upon the agent. 

t Bame— Aoceptanoe or Pbotits oï Transaction atteb Fraud of Agent is Dis- 

COVERED. 

Where one of two joint owners of land listed it with real-estate agents for 
«aie, the other owner having consented thereto, and received a part of the con- 
sidération, and neyer having repndiatçd the sale made by the agents after 
discovering the fact that they had been guilty of fraud, he is estopped to say 
that he is not connected with the fraud; but, in view of his relation to the 
transaction, he is not liable beyond the benefit actually received. 
T. Bame— Resciesion. 

The faet that the purchaser has taken a small amount of timber from the 
land does not constitute such a change in the condition of the premises as to 
preclude him from having a rescissiou on account of the secret fraud of the 
vendor's agent. 

Granbery & Marks and Estill & Lvnch, for plaintiff. 
W. H. Brannan, W. J. Clift, A. S. Colyar, Banks & Embrey, and 
Vertrees & Vertrees, for défendants. 

CLARK, District Judge. The bill is filed for the purpose of re- 
Bcinding and setting aside as fraudaient a deed and sale of land 
made by John F. Andersen, of Franklin county, Tenn., ancestor of 
the défendants, to R. A, Alger, of Détroit, Mich. The deed waa 
«xecuted March i, 1889, conveying 14,804 acres of land, in considéra- 
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tion of 1103,628, beîng at the rate of seven dollars per acre, as 
the proof fully shows the sale was. The bill was flled August 28, 
1894. In the latter part of 1888 this body of land was listed for 
sale by John F. Anderson, deceased, with a real-estate flrm in the 
city of Chattanooga, Tenn., — Sheridan, Green & Co., — whose busi- 
ness was that of selling land on commission for others, and it w-as 
no part of their business to buy and sell land on their own ac- 
count. After some modifications of the terms under which the real- 
estate agents were to handle the land, it was finally agreed that 
they might hâve such profits as could be made over and above four 
dollars per acre, that being the amount to be paid to Anderson for 
the land. The real-estate agents at once sent abroad printed cir- 
culars, descriptive of the lands, in which they were represented as 
possessing great value on account of the timber and minerai inter- 
ests, such as coal. Thèse circulars attracted attention, among oth- 
ers from Alger, and the negotiations which resulted flnally in the 
sale and conveyance in question thus had their origin. During the 
progress of the negotiations, Sheridan, Grreen & Co. became impress- 
ed with the belief that they would be able to eflect a sale with com- 
plainant, Alger; and, for some reason or other, they became ap- 
prehensive that Anderson might finally refuse to convey, or era- 
barrass them towards the close in the effort to make the sa.le. This 
was probably due to the fact that the price put upon the lands to 
Alger was seven dollars per acre, and it was thought that so large 
a profit, if it became known, would create dissatisfaction on An- 
derson's part. So, under the advice of counsel, in order to guard 
against such contingency as this, the real-estate flrm procured An- 
derson to give an option and title bond, and paid him down a small 
sum, in order to make certain that the sale, if made, would be al- 
lowed to go through without obstruction by Anderson. The real- 
estate flrm had no means with which to hâve purchased the land 
on their own account, and did not contemplate doing so, and it is 
certain that Anderson did not so understand the effect of what was 
done. The part which Anderson took in regard to the sale was 
just the same after as before the exécution of the title bond. The 
deed was, in the end, executed by him directly to Alger, and the 
money paid by Alger directly to him. 

Included in the lands sold and conveyed by Anderson was a tract 
containing about 4,800 acres, jointly owned by him and his grand- 
son, the défendant Gonce; Gonce being the owner of a three-fourths, 
and Anderson a one-fourth, undivided interest therein. It is in- 
sisted that Anderson was merely the équitable owner of this one- 
fourth interest, and not the légal owner, and that the relation of 
tenants in common between Gonce and Anderson did not for that 
reason exist in law. This view cannot, in my opinion, be success- 
fnlly maintained. The fact that Anderson had listed the property 
with the real-estate flrm before mentioned. for sale, became known 
to Gonce, who agreed that the land might be sold, but he desired 
for some reason to give the transaction the form of a sale by him to 
his grandfather, Anderson, instead of direct to the complainant, 
Alger. The body of land had been purchased by Gonce at a judi- 
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cial sale în the state court, and he finally gare the clerk of the court, 
who was empowered to make a deed, a direction to make the deed 
direct to complainant, Alger, instead of Gonce; but the agreement 
between him. and his grandfather, as it is insisted, was for a quit- 
claim, and the direction by which the deed was made direct to Al- 
ger by the clerk was in a quitclaim, and to Anderson; and Gonce 
received therefor from Alger the sum of $15,572, the deed to Ander- 
sen having been placed in the bank in escrow, to be delivered only 
when this sum was paid by Alger to the bank for his (Gonce's) ac- 
count. For the purpose of determining whether the lands were as 
represented by Sheridan, Green & Ce, complainant, Alger, sent one 
A. J. Freer, called a "land looker," to Tennessee, for the purpose 
of investigating the lands, and making a report to him. This man 
had been engaged for similar purposes, and had in that sensé been 
the trusted agent of complainant for many years. About the same 
time, another gentleman from Détroit, well acquainted with com- 
plainant, Alger, by the name of Lynn, appeared upon the ground, 
as he says, as a resuit of having seen this circular of Sheridan, 
Green & Go.; and he in some way became interested in the sale of 
the land with Sheridan, Green & Co. Freer went upon the lands, 
and made the usual examination, being attended by a représenta- 
tive of ihe flrm of Sheridan, Green & Co., made measurements of 
the coal veins, ejcamined as to timber, the location and quality of 
the land, and ail other facts which would go to settle the question 
of whether the purchase would be désirable and profitable to com- 
plainant, Alger. During the time of such examination, varions let- 
ters were written in regard to thèse matters. After his examina- 
tion of the land, and on his way back to Détroit, he came to the 
city of Chattanooga, but did not call upon the firm of Sheridan, 
Green & Co., and this was regarded by members of the flrm as an 
unfavorable indication. Thereupon a member of that flrm called 
to see Freer at the hôtel, but obtained no satisfactory statement 
from him as to what report he would make on reaching complain- 
ant, Alger. Just as he was boarding the train for Détroit, he stat^ 
ed, however, to this représentative of the real-estate firm, that the 
firm would hear from him through Mr. Lynn. Accordingly, Mr. 
Lynn was interviewed at the first opportunity, and made known to 
the flrm the importance of sending a telegram to the GrifQn House, 
in Détroit, in order that it might reach Freer in due time ; and this 
telegram was accordingly sent. Thereafter Freer called upon com- 
plainant, Alger, and made his report in regard to the land, using 
for that purpose a mémorandum book in which were contained some 
of the facts of his examination. Complainant, Alger, says that 
the verbal report thus made was more favorable in some respects 
than such report as was made by letter from time to time written 
from Tennessee. Thereupon complainant, Alger, sent a coal ex- 
pert by the name of Shipman to Tennessee, for the purpose of mak- 
ing a more particular examination in regard to the coal, although 
Freer had made measurements and reports in regard to the size of 
the coal veins, the number, etc. Freer returned with Shipman, and 
attended him during his examination. The proof develops many 
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curious facts relating to Shipman's trip and examination of the 
coa] entries, which it is not now deemed necessary to set out in dé- 
tail. It is sufflcient to say that Shipman made Ms report. Freer 
went to the real-estate ârm, and demanded of the flrm a distinct 
obligation to pay him one-third of the profits which that firm was 
to make on the sale, accompanied with the threat that, unless this 
was done, he would send a telegram which would break up the sale. 
It is reasonable to suppose that this one-third of the profits was 
the indispensable condition about which the telegram was sent to 
Freer, though this faet is a matter of inference. Without further 
détail, Freer's demand was agreed to, and the trade was closed, and 
Freer receipted for and was paid by the firm March 16, 1889, in the 
City of Chattanooga, and a receipt given therefor, which reads as 
follows: 

"Chattanooga, Tenn., March 16th, 1889. 
"Settlement with A. J. Freer between tbe said Freer and Sheridan, Green & 
Oo. for his, the said Freer's, interest in the profits of the sale of land, formerly 
owned by John F. Anderson, and sold by Sheridan, Green & Co., through his, the 
Eaid Freer's, recommendation, to Gen. Kussell A. Alger, of Détroit, Miehigan, in 
full of ail accounts due from the said Sheridan, Green & Co. to the said A. J. 
Freer, as his interest in the profits of the sale. A. J. Freer." 

In point of fact, by the verbal direction of Freer, $1,620 of this 
sum was paid to Edward J. Lynn, the other friend and neighbor of 
complainant, Alger. It is probably just to say that Sheridan was 
personally sincerely opposed to the arrangement made with Freer, and 
only consented flnally under pressure of the fact that otherwise the 
labor and expected profits on the large sale would be lost. Just how 
many or how few, in présence of such a condition, would hâve sufB- 
ciently weighed the deeper conséquences, is a question which admits of 
only a spéculative answer. The full amount of the purchase price has 
been paid. Eescission of the contract is sought in the bill, and in 
argument, upon three distinct grounds: First. Upon the ground 
that the coal entries had, by the real-estate firm, with the assist- 
ance of Anderson, been so manipulated as to produce a false ap- 
pearance, and thereby to mislead both Freer and Shipman into the 
belief that the coal veins were more than twice as large and valu- 
able as was the fact. This was done by what is called "blowing 
up," "facing," etc. Second. Another ground on which the case pro- 
ceeds is that Anderson included in the deed of conveyance and rep- 
resented the title as being good to more than 5,000 acres of land, 
well knowing at the time that he had no title whatever to this 
quantity of land, making a deficiency of more than one-third of the 
total. Third. Relief is asked upon the ground that the real-estate 
firm bribed and corrupted A. J. Freer, the agent of R. A. Alger, and 
influenced him thereby to make a favorable report, and to bring 
about a sale of the land, and that he betrayed his principal in the 
matter. The proof is very voluminous, and the record now unusual- 
ly large. So far as the bill is based on fraud by including lands 
to which the vendor knew he had no title, and also so far as there 
are alleged misrepresentations and fraud in the false appearance 
which the coal entries were made to présent, the relief is resisted 
with great ability and force, upon the ground that the complainant 
was put upon inquiry in respect to thèse matters, and that the lapse 
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of time îs a bar to any relief. It is argued also that, in regard to 
the bribery of Preer, the complainant could bave asceriained this 
fact by reasonable inquiry, and that, not having done so, relief 
should be denied on that account also. Tt is made very phiin by th" 
proof that the complainant had no knowledge or intimation that 
Lis agent had received money f rom those adversely interested to com- 
plainant until about April, 1894, and that prompt inquiry was then 
made into the truth of the matter, and, as soon as this was ascer- 
tained, the bill was flled. 

In the détermination of the case, I hâve concluded to first ex- 
amine the alleged corruption of Freer as a ground of relief, for if 
that issue is decided in favor of the plaintiiî, and against the de- 
fendants, it would render it unnecessary for the court, for the pur- 
pose of disposing of the case, to décide upon the sufflciency of the 
other grounds alleged as a basis for the relief asked. The défend- 
ants make what is called a "preliminary objection" to the whole 
bill, upon the ground that the bill shows that only a part of the 
heirs of John F. Andersen, deceased, are brought before the court. 
The bill allèges generally that they are very numerous, and many 
of them unknown to the complainant, although it is not alleged 
that any of them réside ont of the jurisdiction of the court. The 
executrix of the last will and testament of Andersen is made a 
party défendant in that capacity, as well as in her capacity as an 
heir at law with othera In the answer filed, a number of the heirs 
at law joined, not named as défendants to the bill, as they had a 
right to do under a bill like this, filed against them as a class, 
by making actual parties some of the représentatives of the class. 
The executrix is charged with certain trust duties under the bill, 
in addition to the duties which belong to her as executrix only; 
and I think it is quite clear that if the contract in this case is re- 
scinded, and the property goes back to the estate of John F. Ander- 
sen, it would be controlled by the eighteenth clause of the will. 
The testator, after having devised to différent ones of his relatives, 
children, and grandchildren varions parcels of land, gives gênerai 
direction, under clause 18, to sell the remainder of his land. That 
clause concludes with this direction : 

"I désire it sold with the other lands. 1 also wish ail the lots and lands lying 
about Anderson Station, in Franklin county, not disposed of , and sucU other lands 
as I may hâve at my death not bequeathed away, be alao sold; and my executors 
are authorized and empowered to make such sales, and to make and acknowledge 
titles to any and ail lands that they may sell, the same to be done under the ad- 
TÏce of my said attorneys." 

The gênerai mie is everywhere admitted that an executor or other 
trustée takes just such title to the property as is required to fully 
exécute the trust, and, under a provision such as that above quot- 
ed, it would be necessary for the executor to take the légal title 
in f ee simple. Neilson v. Lagowf 12 How. 110 ; Webster v. Cooper, 
14 How. 499; Doe v. Considinc, 6 Wall. 471. 

So far, therefore, as the lands embraced in this deed are con- 
cerned, it is probably true that the executrix in that character 
properîy représenta ail of the beneâciaries; and if a decree is ob- 
tained against the executrix, and the lands embraced in the deed re- 
Bcinded should fail to satisfv anv recoverv in favor of the nlaintift. 
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the heir, in any proceedîng instituted thereafter to subject reàl estate 
descended, might make any défense to the action which the execii- 
trix could hâve made in the first instance. This objection, however, 
has given the court great difficulty. It seems, according to the 
practice, that where the bill suggests a reason for not bringing ail 
parties interested before the court, and the défendant desires to 
make this objection by plea or answer, as may be done, the excuse 
suggested in the bill must be controverted by specially pleadins 
matter which shows it to be false. 1 Daniell, Ch. PL & Prac. (6th 
Am. Ed.) *290, and note. General equity rule 48 is supposed to 
justify the omission of some of the heirs of Andersen, as is done in 
the case. Whether it does or not in precisely this kind oî a case 
has not been decided, so far as I can ascertain; but the cases of Ker- 
rison v. Stewart, 93 U. S. 160; Carey v. Brown, 92 U. S. 171; Railway 
Go. V. Newman, 77 Fed. 787; Smith v. Lee, 77 Fed. 779,— may be re- 
ferred to. The answer does not set out anything showing that the 
statement in the bill as a ground for dispensing with other défend- 
ants than such as were brought before the court is not true in fact. 
The answer simply suggests that the will of John F. Anderson, de- 
ceased, points out the legatees; but this does not meet the difflculty, 
and does not show that the allégations in the bill that plaintiff does 
not know the names of ail of the heirs of Anderson is untrue; and the 
cases seem to agrée that, if some of the heirs are in fact not known to 
the plaintiff, the case may proceed without them, otherwise jus- 
tice would be plainly defeated. I am fully satisfled that the inter- 
ests of ail of the heirs are being represented in this case, not only 
in good faith, but with the most marked attention and ability. In 
this condition of things, although the point is not quite clear, I feel 
that I should hold that the charges in the bill, not shown by any 
statement of fact to be untrue by the answer, and really fairly 
sustained by the proof, are suflSciently made out to justify the court 
in its discrétion in proceeding in the absence of part of the heirs 
of John F. Anderson, deceased. 

And I am thus brought to the merits of the case. As before in- 
timated, the défendants do not controvert, and could not upon this 
record, the bribery of the agent Freer, nor do the défendants deny 
that the flrst knowledge of this which came to Alger was as here- 
inbefore stated. It is suggested that in a suit between the part- 
ners of Sheridan, Green & Go. in the state court, at Chattanooga, 
Tenu., the fact that Freer was paid a large sum of money, and 
how the sum was paid, was brought out, and might hâve been known 
by the complainant by the exercise of diligence. That was a case, 
however, to which the complainant was no party, and it presented 
no issue which affected him directly or indirectly. It was not a 
case which he was under any obligation to take notice of, and this 
suggestion is fully met by the case of Hodge v. Palms, 37 U. S. App. 
65, 15 0. C. A. 220, and 68 Fed. 61, as well as the case of Mining Co. 
V. Watrous, 22 U. S. App, 12, 9 C. G. A. 415, and 61 Fed. 163. This 
last case was one of misrepresentation and fraud by an agent, and 
is in many of its facts much like the case now under considération. 
This was a secret fraud, and the défense of lâches cannot prevail 
where the suit was commenced within a reasonable time after the 
évidence of fraud was discovered. 
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It is urged on behalf of défendants that by the exécution of the 
title bond, and taking the option as hereinbefore recited, the firm 
of Sheridan, Green & Co. were the direct purchasers from Ander- 
sen, and that they are the immédiate vendors of complainant, Al- 
ger, and consequently that the original vendor, Anderson, was in 
no way responsible for the fraud of Sheridan, Green & Co. In re- 
gard to this défense I hâve only to say, as was said in the case of 
Continental Ins. Co. of New York v. Insurance Co. of Pennsylvania, 
2 C. C. A. 535, 51 Fed. 890, "the law looks at the substance of the 
transaction, and is quite unconcemed about its form." The ma- 
terial facts of the relation between John F. Anderson and Sheridan, 
Green & Co. having been already pointed out, it is not deemed nec- 
essary to go into further détails. I content myself with saying that 
it is yery clear upon this record that Sheridan, Green & Co. were 
throughout the agents of Anderson, and nothing more. To hold 
otherwise upon the proof would be to conceal by the merest form 
the whole substance of the truth of the transaction. Upon this 
point the following cases may be referred to, without taking up 
space to go OTer the reasoning contained in the opinions: Richard- 
son V. Hardwick, 106 U. S. 252, 1 Sup. Ct. 213; Mason v. Crosby, 
16 Fed. Cas. 1016; Doggett v. Emerson, 7 Fed. Cas. 804. 

The contention that Sheridan, Green & Co. were, in any proper 
sensé, at any time purchasers, is whoUy without foundation in this 
record. Treating Sheridan, Green' & Co., then, as they must be, as 
the agents throughout of Anderson, it is only necessary to say brief- 
ly that it is now fully established, and no longer open to question, 
that the principal is bound by the fraud of his agents in making a 
sale, in relation to that sale, — as much so as the principal would be 
if acting in person; and this notwithstanding the fraud was per- 
petrated without the knowledge or approral, and against the con- 
sent, of the principal. This doctrine and the reasons on which it is 
based hâve been often stated. Franklin v. Ezell, 1 Sneed, 497; 
Barnard v. Iron Co., 85 Tenu. 139, 2 S. W. 21; Jewett v. Carter, 132 
Mass. 335; Continental Ins. Co. of New York v. Insurance Co. of 
Pennsylvania, 2 C. C. A. 535, 51 Fed. 890; 2 Jag. Torts, 267-271; 
Story, Ag. §§ 134, 452; 1 Am. & Eng. Enc. Law (2d Ed.) 1158, 1159; 
1 Bigelow, Fraud, 225-228; 2 Kent, Oomm. marg. p. 621, and notes; 
Kennedy v. McKay, 43 N. J. Law, 288; Mason v. Crosby, 16 Fed. 
Cas. 1016; Doggett v. Emerson, 7 Fed. Cas. 804. 

The doctrine, broadly stated, is rested upon the ground that the 
principal, having held the agent out as having authority, and hav- 
ing clothed him with power to act in a particular matter, as be- 
tween two innocent persons, should suffer as having given occasion 
for the loss. This is the statement of the rule in cases where the 
fraud was in fact committed by the agent, without the knowledge 
and consent of the principal. There are cases which show an in- 
clination on the part of some courts to hold that the innocent prin- 
cipal should not be liable, even when the fraud is committed for 
his benefit, further than to the extent of beneflt received by him, 
because, to the extent of beneflts received to the use of the prin- 
cipal, he thereby neceasarily, and as a matter of law, adopts the 
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act of the agent, although fraudulent. The extent of this liability 
would be an obligation to return to the injured party money re- 
ceived to the use and beneflt of the principal in case of rescissioa. 
This opinion also finds some support in the English cases. It is 
to be noted, too, in passing, that there is some conflict in the au- 
thorities over the question of whether an innocent principal is lia- 
ble at ail in an action at law for damages for the deceit or fraud 
of his agent; and the case of Kennedy v. McKay, 43 N. J. Law, 
288, may be referred to as a case denying liability at law on such 
facts, but recognizing fully the right in the principal to repudiate 
and rescind. The current of authority, however, appears to be in 
favop of discarding ail distinction in this respect, and holding the 
principal liable, at law and in equity, alilie for the frauds of his 
agent or servant in the course of employment, provided, of course, 
they were committed within the scope of authority of the agent, 
and in the interest of the principal. And the case of Mining 
Co. V. Watrous, 22 U. S. App. 12, 9 C. C. A. 415, and 61 Fed. 163, 
which was the case of a sale through an agent, seems to sanction 
the doctrine in this broader statement, recognizing the right of 
the defrauded vendee to sue for damages at law, or to repudiate 
the contract, and demand rescission. Of course, the adoption of 
either remedy would be inconsistent with and exclude the other. 
Being concerned now with a case where rescission is demanded, I 
hâve no occasion to follow out or seriously consider the distinctions 
hère suggested. I will say, however, in passing, that the relation 
of the défendant Gonce to the facts of the transaction is such that. 
I cannot consider it équitable to treat him as liable beyond the 
beneflt actually received, and this upon the ground that, to the ex- 
tent of such beneflt, it is agreed by ail of the cases that he thereby 
adopts the act of the agent, however fraudulent. I may expressly 
remark, too, what is clearly implied, that, so far as holding that 
the principal may repudiate and rescind the contract for the fraud 
of the agent, the cases présent no disagreement whatever. 

It is to be said, in passing, that counsel for the défendants did 
not controvert this proposition of law, and hâve not done so at 
any stage of the case. It is further argued that, conceding that a 
division of the profits of the trade with Freer was ordinarily cal- 
culated to tempt him to betray his principal, nevertheless the proof 
in this record does not show the fact that Freer made any différ- 
ent report as a resuit of receiving this money, or that his report 
was not a true one, as he at the time believed. I think it would 
be very difficult to sustain the point hère taken in view of the facts 
hereinbefore detailed. Complainant distinctly proves that in the 
verbal interview after Freer's return to Détroit, and certainly after 
the receipt of the message at the GriflQn House, his statements in 
regard to the land examined were more favorable than those con- 
tained in the letters written from Tennessee while on the land. I 
would hâve no difiiculty in holding upon the facts in the case, giv- 
ing to those facts a natural interprétation, that Freeer was influ- 
enced, and the extent of such influence becomes immaterial. How 
far a fact of this kind may hâve influenced the agent is in its na- 
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ture an intangible mental condition very largely, and oould only be 
rationally judged of by what follows. It would probably never be 
within the power of tbe principal complaining of the transaction to 
afflrmatively show what was the secret opération of such an in- 
fluence on the mind of a treachérous représentative. It is well set- 
tled, eonsequently, that the fact of the agent having been bribed or 
tempted to betray his principal, is sufficient to entitle the principal 
to repudiate the transaction, and it is not necessary as a basis for 
relief for such principal to show the actual efEect of the bribe or 
gift upon the agent. The ground on which the rule rests is much 
deeper and broader than a mère question of évidence, and takes into 
fuU account human nature. The agent is not allowed, by gift, 
commission, or other form of compensation or considération, to as- 
sume an attitude in confiict with the very best interests of his prin- 
cipal. It is a relation which, on grounds of public policy, demands 
the utmost loyalty to the principal at ail times. 

The philosophy of the law in relation to this subject was well 
stated by the suprême court of Minnesota in the récent case of Lum 
v. McEwen, 36 Minn. 278, 57 N. W. 662. The facts of the case were 
that one McEwen was superintendent and gênerai manager of the 
business of the Northern Mill Company. The mill company had 
under considération a plan for remodeling the mill, and extending 
Its logging road to GuU river, where the mill was situated. In this 
juncture of affairs, McEwen agreed to use his influence and au- 
thority as superintendent of the mill company to secure the removal 
of its mill to Brainerd, and the plaintifif, in considération of that in- 
fluence, executed an obligation promising to pay the défendant Clark 
$5,000 nine months after date, on condition that within that time 
the mill company extended its logging railroad to Brainerd, and 
built a sawmill of a certain specifled capacity. This note was given 
to Clark for the beneflt of McEwen, but was given to Clark in or- 
der to conceal McEwen's connection with the matter. Suit was 
brought to cancel the note, and, from the judgment in favor of 
the plaintifl, McEwen appealed. Mitchell, J., delivering the opinion 
of the court, made the following observations: 

"That this contract was illégal and void on grounds of public policy will not ad- 
mit of a moment'e doubt. Loyalty to his trust is the first duty which an agent 
owes to his principal. Beliance upon an ag&nt's integrity, fidelity, and capacity 
is the moving considération in the création of ail agencies; and the law con- 
demns, as répugnant to public policy, everything which tends to destroy that re- 
liance. The agent cannot put himself in such relations that his own Personal in- 
terests become antagonistic to those of his principal. He will not be allowed to 
serve two masters without the intelligent consent of both. Actual injury is not 
the principle the law proceeds on in holding such transactions void. Fidelîty in 
the agent is what is aimed at, and, as a means of securing it, the law will not 
permit him to place himself in a position in which he may l>e tempted by his own 
private interests to disregard those of his principal. In the matter of determining 
the policy of removing the mill and extending the road, McEwen, in the dischargé 
of his duties, whether merely that of making recommendations, or of exercising 
anthority to act, owed to his principal the exercise of his best judgment and 
ability, uninfluenced by any antagonistic personal interests of his own. His at- 
tempt to secure $5,000 to himself was ealculated to bias his mind in favor of the 
policy upon which the payment of the money was conditioned, regardless of the 
interests of the mill company. It is not material that no actual injury to the 
T8 F.-47 
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coimj>a?3t t^^ajtedj pr tbat ibç policy; reoommeçded may haye been for its best in- 
Jierest. .Çpurts will not inqi?ire into thèse mattera. It is enough to know that the 
agent ip ïacrt placèd hims'elf in skch relaitïoiis that he might be tempted by bis own 
întéréststb disregard those oï bis principal. The transaction was nothing more 
or less thkn tbe acceptance by the agent of a bribe to perform bis duties in the 
manner desired by the person who gare the bribe. Such a contract is void. This 
doctrine rçsts on such plain principles of law, as well as common business hon- 
esty, that the citation of aûthorities is unnecessary. The doctrine is perhaps 
as clèarly and coneisely éxpréssed as anywhere in Harrington v. Dock Co., 3 
Q. B; Dit- 549. The fact that. the validity of such transaction is attempted to be 
sustaipedf in; courts of justice does not speak well for the state of the public con- 
science on the ^ubject of loyalty to trusts in business affairs." 

And in full harmony with the law as thus stated is the case of 
City of ' Findlay v. Pertz, 31 U. S. App. 840, 13 C. C. A. 559, and 
66 Fed; 427, decided by the United States circuit court of appeals 
for the Sixth circuit. In that case an offlcer of the city of Findlay, 
a municipal corporation under the laws of Ohio, was charged with 
the duty of making contracts for supplies for the city, and in that 
capacity surreptitiously stipulated for a commission for himself f rom 
the seller to the city on certain machines purchased by the agent 
for the city. The court held that the city might repudiate every 
contract thus made upon the discovery of the improper inducement 
operating upon its agent, and that the city might return the ma- 
chines thtis purchased, and resist recovery. Contracts of this char- 
acter are strongly condemned in the opinion. Judge Lurton, speak- 
ing for the court, said: 

"Any agreeinent or understanding between one principal and the agent of an- 
other, by whlch such agent is to reoeive a commission or rewàrd if he will use 
hjs influencé with his principal to induce a contract, or enter into a contract ^or 
bis principal,, is pernicious and corrupt, and cannot be enforced at law. This 
principle is fouuided upon the plainest principles of reason and morality, and bas 
been sanctiobed by the courts in innumerabJe cases. 'It has its foundation in fhe 
very constitution o^f onr nature,' says Judge Dillon, 'for it has authoritatively 
been declared that a man cannot serve two masters, and is recognized and en- 
forced wherever a well-regulated System of jurisprudence prevails.' 1 Dill. Mun. 
Corp, (4th Ed.) § 444. 'An agent cannot be allowed to put himself in a position 
in which his Interest and his duty will be in conflict.' Leake, Oont. (3d Ed.) 409. 
The tendency of such an agreement is to oorrupt the fidelity of the agent, and is 
a fraud upon bis principal, and is not enforceable, 'even though it does not induce 
the agent to act corruptly.' 'It would be most mischievous to hold tbat a man 
could corne into a court of law to enforce such a bargain on the grouud that he 
was not in fact corrnpted. It is quite immaterial that the employer was not dam- 
aged.' Wald's Pol. Cont. (2d Am. Ed.) 245, 246, and note a, citing Harrington 
V. Dock Co., 3 Q. B. Div. 549, and other cases. See, also, Taussig v. Hart, 58 
N. Y. 425; United States Rolling Stock Oo. v. Atlantic & G. W. K. Co., 34 Ohio 
St. 450, 460; Smith v. Sorby, S Q. B. Dlv. 552; Young v. Hughes, 32 N. J. Eq. 
372; Yeoman v. Dasley, 40 Ohio St. 190. Such agreements are a fraud upon the 
principal, 'which entitles Mm to avoid a contract made througb such agency.' 
Leake, Cont. (3d Ed.) 409. See, also, Panama & South Pac. Tel. Co. v. India 
Kubber, Gutta Percha & Tel. Works Oo., 10 Ch. App, 515. 'Where there are a 
principal, an agent, and a third party contracting with the principal and cog- 
nizant of the agent's employment, and there are dealings between the third party 
and the agent which give tbe agent an interest agaiust his duty, there the princi- 
pal, on discovering this, has the option of rescinding the contract altogether.' 
Wald's Pol. Cont. (2d Am. Ed.) 246. 'And profit made by an agent in the exécu- 
tion of bis. agency must be accounted for to the principal, who may claim it as a 
debt for money received to his use. A gratuity given to an agent for the purpose 
of influencing the exécution of his agency vitiates a contract subsequently made 
by hira, as being presumptively made under that influence; and a gratuity to an 
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agent after the exécution of the agency must be accounted for to his principal; 
as in the case of an agent or servant employed to make payments accepting a 
discount or présent from the créditer.' The same author saj's: 'If an agent stip- 
ulâtes with a contractor for a commission upon the work to be done for his prin- 
cipal, he must account for the commission, and it is good ground for his dismiss- 
al.' Leake, C5ont. (3d Ed.) 409, 410. See, also, Ice Oo. v. Ansell, 39 Oh. Div. 
330; Stoner v. Weiser, 24 lowa, 434; Bell v. Bell, 3 W. Va. 183; Moore v. 
Mandlebaum, 8 Mich, 433. The principle which prevents an agent from contract- 
ing with himself, or fro'm entering into any agreement which gives him an iiter* 
est conflicting with his duty, applies more strongly to the offioers, servants, and 
agents of a municipal govemment than to private parties. 1 Dill. Mun. Corp. 
(4th Ed.) ! 444." 

It may be remarked, toc, that the rule hereinbefore announced, 
that tke principal is botind by tlie fraud of the agent, is clearly im- 
plied and recognized throughout this instructive case. Such con- 
tracts are now treated as void on gronnds of public policy, and are 
to be so regarded whenever the agent bas been tempted loy a gift 
or considération reasonably calculated to influence his conduct un- 
f arorably towards his principal in a matter which concerns the prin- 
cipal; and the law pronounces such a transaction illégal and void, 
regardless of the estent to which the agent may bave been in- 
fluenced, or regardless of whether his course of conduct was there- 
by changea or not. Whenever the fact that he is subjected to an 
improper influence of this kind îs fuUy made to appear, it becomes 
a question of law, and the right of the principal thereby to repudiate 
the transaction is no longer open to dispute. "The rule," says Chan- 
cellor Kent, "is founded on the danger of imposition, and the pre- 
sumption of the existence of fraud, inaccessible to the eye of the 
court. Thè policy of the rule is to shut the door against tempta- 
tion, and which, in the cases in which such a relationship exists, is 
deemed to be of itself suflSicient to create the disqualification. This 
principle, like most others, may be subject to some qualiflcation in 
its application to particular cases; but, as a gênerai rule, it ap/ 
pears to be well settled in the English and in our American juris- 
prudence." 4 Kent, Comm. (12th Ed.) marg. p. 438. See, also, cases 
in note. 

In the early case of Michoud v. Girod, 4 How. 554, Mr. Justice 
Wayne stated the doctrine thus: 

"The gênerai rule stands upon one great moral obligation to refrain from placing 
ourselves in relations which opdinarily excite a conflict between self-interest and 
integrity. It restrains ail agents, public and private; but the value of the prohi- 
bition is most felt, and its application is more fréquent, in the private relatàons in 
which the vendor and purehaser may stand towards each other. The disabillty 
to purchase is a conséquence of that relation between them which imposes on the 
one a duty to protect the interest of the other, from the faithful discharge of 
which duty his own personal interest may withdraw him. In this conflict of in- 
terest, the law wisely interposes. It acts not on the possibility that in some cases 
the sensé of that duty may prevail over the motives of self-interest, but it pro- 
vides against the probability in many cases, and the danger in ail cases, that the 
dictâtes of self-interest will exercise a prédominant influence, and supersede that 
of duty. It theref ore prohibits a party from purchasing on his own account that 
which his duty or trust requires him to sell on account of another, and from 
purchasing on account of another that which he sells on his own account. In 
effect, he is not allowed to unité the two opposite cha,racters of buyer and seller, 
because his interests, Where he is the seller or buyer on his own account, are di- 
rectly conflicting with those of the person on whose account he buys or sells." 



740 78 FEDERAL EBPORTER. 

The same principle was well known to the civil law, and is prob- 
ably a part of every enlightened system of jurisprudence. The mag- 
nitude of the inducement given Preer in the case now in question was 
such as that it would be diflQcult to believe Freer did or could hâve 
resisted its influence. And the principal, Andersen, being bound 
by the contract of his own agent, it matters not that disastrous ré- 
sulta may fall upon those who are innocent so far as this partic- 
ular fraud is concerned. I cannot, in view of any resuit which may 
follow, refuse to déclare what seems to me plainly the law, and 
about which I hâve no misgiving whatever. So, without further dis- 
cussion of this or any other point in the case, I feel constrained to 
hold that the bribery of Freer, as a matter of law, entitles the com- 
plainant to the relief sought The sale is accordingly declared 
fraudulent, void, and rescinded, and decree will go against the ex- 
ecutrix of John F. Anderson, deceased, for the full considération 
paid, with interest from the date of payment, with the usual lien 
and account following a rescission, Just at this point I may say, 
in passing, without discussion, that I do not think there has been 
any such change of condition in the premises, by reason of the 
small amount of timber taken, as to constitute any obstacle to the 
relief to which the complainant is otherwise so clearly entitled. To 
so hold would be to allow time to sanction a secret fraud in nearly 
every case of importance. 

In regard to Gonce's relation to the transaction I need say but 
little. He was îuUy aware of the fact that this tract of land had 
been placed in the hands of the real-estate agents for sale by his 
grandfather, and having consented thereto, and received a part of 
the considération, and not having in any way repudiated the trans- 
action after discovery of the bribery of Freer, he has adopted the 
transaction of the agents. It is not pretended, and could not be 
upon this record, that there was in fact any sale by him to An- 
derson, or that Anderson at any time had the least idea of buying 
the property from Gonce. In substance and for any practical purpose, 
it was a sale by Gonce to complainant, Alger; and having taken 
and retained the proceeds of the sale, and thereby the beneflts of 
the entire transaction consummated through the real-estate agents, 
he is estopped to say that he is not connected with the fraud. He 
has fuUy adopted the transaction in taking the profits. I content 
nayself upon this branch of the case by référence to Veazie v. Wil- 
liams, 8 How. 184; Doggett v. Emerson, 7 Fed. Cas. 804; Mason 
V. Grosby, 16 Fed. Cas. 1024; Daniel v. Mitchell, 6 Fed. Cas. 1151; 
and the authorities stated above as sustaining the proposition that 
the principal is bound by the fraud of his agent. The law as de- 
clared in Mason v. Orosby, 16 Fed. Cas. 1016, has been accepted in 
subséquent cases, so far as I am aware, without question, and the 
statement of the law and the reasons on which it is founded, as con- 
tained in the opinions in thèse cases, hâve not been improved upon. 
The recovery against Anderson will be declared a lien on the land 
belonging to Anderson, and embraced in the conveyance, and the 
recovery against Gonce will be declared a lien on the tract conveyed 
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by him separately ; that is, upon a three-f ourths undivided interest 
therein. The costs will follow the result of the suit as in ordiïiary 
cases. 



ROLLINS et al. v. BOAED OF COM'RS OF GUNNISON COUNTY, OOLO. 

(Circuit Court of Appeals, Bighth Circuit. January 29, 1897.) 

No. 856. 

B1LI.S op Exceptions— PowEK to Amrxd— Leave of Appellate Court. 

An appellate court will not make an order authorizing the court below to 
amend the bill of exceptions so as to show whether or not it contaias ail the 
évidence produced at the trial; for, if the amendaient be to make the record 
speak the truth, when by mistake it speaks an untruth, then the court below 
haa authority to allow it, without permission, notwithstanding the lapse of the 
term; and, if it be not of that character, the power to make it is gone, and 
cannot be restored by any action of the appi>llate court. 

In Error to tiie Circuit Court of the United States for the District 
of Colorado. 

This was an aetion by E. H. Kollins & Son against the board of 
oommissioners of Gunnison county, Colo., to recover on coupons eut 
from county bonds. At the trial the jury, by direction of the court, 
retumed a verdict for défendant, and judgment was entered accord- 
ingly. Plaintifîs thereupon sued out this writ of error, and they 
hâve now moved the court to make an order authorizing the court 
below to amend the bill of exceptions., so as to show whether or not 
it contains ail the évidence produced at the trial. 

Willard Teller, for the motion. 
W. H. Bryant, opposed. 

Bef ore SAiîBOEN and THAYEB. Circuit Judges, :ind LOOHREN, 
District Judge. 

PEU CURIAM. A motion is made in this case in behalf of the 
plaintiiïs in error to enter an order authorizing the circuit court of 
the United States for the district of Colorado to amend the bill of ex- 
ceptions, as it appears in the record, so as to show whether the same 
does or does uot contain ail the évidence produced on the trial of the 
case. This court has heretofore decided in Bank v. Perry, 32 U. S. 
App. 15, 14 C. C. A. 273, 66 Fed. 887, that a trial court has the power 
to correct its record so as to make it speak the truth when by mistake 
it speaks an untruth, even after the lapse of the term at which the 
judgment was rendered, and after the record in the case has been 
removed to an appellate court bv a writ of error. See, also, Walker 
V. State, 102 Ind. 502, 1 N. E. 856; Seymour v. Harrow Go., 81 Ala. 
230, 1 South. 45; Whiting v. Society, 8 C. C. A. 558, 60 Fed. 197. 
It results from this rule that the alleged mistake that is said to hâve 
been made in formulating the bill of exceptions eau be corrected by 
the trial court without the leave or sanction of this court, provided it 
is a mistake falling within the rule aforesaid, sucli as may be cor- 
rected by amendment. No order of this court is necessary to en- 
able the circuit court to amend the rec'ord in the respect desired if 



742 78 FEDERAL REPORTER. 

we assume that the correction is one which thé cireuit court was àu- 
thorized to make after the lapse of the term at which the judgment 
was rendered; and no order made by this court would confer any au- 
thority upon the circuit court in addition to that which it now has. 
It was held by the suprême court of Indiana in Seig v. Long, 72 Ind. 
18, that the power to amend a bill of exception* by adding thereto 
a statement that it contained ail the évidence produced at the trial 
cannot fte exercised by the trial court after the lapse of the term at 
which the judgment was rendered, and the bUl of exceptions was 
signed, sealed, and flled. If this be so, if the amendment sought is of 
such nature that the iK)wer to make it has been lost by the trial court 
by the lapse of the term at which the final judgment was rendered, 
then it is obvious that this court cannot restore the lost power by any 
order which it may now make. It is the function of this court to 
review the record of the trial court, and to détermine whether it dis- 
closes a réversible error. It is not within its province to enlarge 
the authority of the trial court with respect to settling bills of excep- 
tions, or to enlarge its power to amend them when once signed and 
liled. We think, therefore, that in either aspect of the case the order 
which we are asked to enter is one which we ough't not to make, be- 
cause it would not alter in any respect the power or duty of the trial 
court in the matter of making the amendment. The motion must ac- 
cordingly be denied. 



BOWLES V. FIELD et al. 
(Circuit Court, D. Indiana. February 17, 1897.) 

COSFLICT or LAWS— COSTRAOTS OF MAKRIEn WoMEN. 

A eontract of a married woman, valid by the law of the place where it U 
made, is valid and binding upon her, although by the law of her domicile she 
is prohibited from making such a eontract. 

Morrow & Goodliart and D. W. McKee, for complainant. 
Alexander & Alexander and Smith & Korbley, for défendants. 

BAKEE, District Judge. This is a demurrer to a part of the 
amendment to the bill of complaint which is exhibited hère to pro- 
cure the foreclosure of a mortgage upon real estate situated in the 
state of Indiana. The larger part of the considération of the note, 
which was executed in this state, and which is secured by the mort- 
gage in suit, rests upon certain notes alleged to hâve been executed 
by Mrs. Field, in the state of Ohio, as the surety of her husband. The 
note in suit is for money borrowed by Mrs. Field to pay off the notes 
executed by her in Ohio as surety of her husband, and also for a cer- 
tain other sum of money included therein. The validity of the note 
as to this latter sum of money is not material to the présent inquiry. 

It is insisted that the notes executed by her as surety in Ohio, and 
payable there, were void by reason of her coverture, and that the 
note executed by her for money borrowed to pay them off is pro 
tanto invalid. It is évident that if the notes executed by her in 
Ohio as surety for her husband were valid and binding obligations. 
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whicli, by an action at law, she might hâve been compelled to pay, 
in that event she might voluntarily do what she would hâve been 
compelled to do, — that is, pay them off; or, if needful, she might 
lawfully borrow money to make such payment, and exécute a valid 
note to évidence such loan. It is conceded that at the time thèse 
notes were executed, to take up which she borrowed money, the law 
of Ohio gave to a married woman the same power to bind herself by 
contract as if she were unmarried. It is also admitted that, if she 
had been a résident of Ohio when thèse notes were executed, she 
would hâve been legally bound to pay them, and that, if she borrowed 
money in this state to pay ofE her own valid debts, she would hâve 
the power to exécute a valid note for the money she borrowed. But 
it is earnestly contended that, being a résident of Indiana, and hav- 
ing a permanent domicile therein, a note executed by her while tran- 
siently in Ohio to a citizen of Ohio is invalid, because, by the law of 
her domicile, she was prohibited from entering into a contract of 
suretyship. It is not charged that she went to Ohio, and executed 
the notes as surety of her husband, for the purpose of evading the law 
of her domicilei 

Whatever may be the views of foreign jurists, it is settled as the 
gênerai rule, in countries where the common law is prévalent, that 
the exécution, interprétation, and valîdity of contracts are to be gov- 
erned by the law of the place where the contract is made. This rule 
is subject to some exceptions, among which are that the courts of 
no country or state are under any obligation to enforce contracts 
which are contrary to good morals, or are violative of its public 
policy, or are forbidden by its positive law. At common law a mar- 
ried woman was disabled to bind herself to a promissory note either 
as principal or surety. Her promissory notes were simply void. 
But long before the feme défendant executed the notes in Ohio as the 
surety of her husband, ail the légal disabilities of married women to 
make contracts were abrogated, except as otherwise provided, by the 
législature of this state. It was provided that a married woman 
should not enter into any contract of suretyship. It is clear that 
this limitation on her gênerai power to contract has no extraterri- 
torial force. The law of this state could not prevent a married 
woman from making a contract elsewhere; and her ability to con- 
tract with a citizen of Ohio while she was in that state would be 
governed by the lex loci contractus. 

Judge Story, after a careful review of the authorities, says: 

"That in respect to questions of minority or majority, competency or Incom- 
petency to marry, incapacities incident to coverture, guardianaliip, émancipa- 
tion, and other Personal qualities and disabilities, the law of the domicile of birth, 
or the law of any other acquired and fixed domicile, is not generally to govern, 
but the lex loci contractus aut actus, — the law of the place where the contract 
is made or the act is donc." Story, Confl. Laws (7th Ed.) § 103. 

In Scudder v. Bank, 91 U. S. 406, the suprême court sums up the 
gênerai principles in thèse words: 

"Matters bearing upon the exécution, the interprétation, and the validity of 
a contract are determined by the law of the place where the contract is made. 
Matters connected with its performance are regulated by the law prevailing at 
the place of performance. Matters respecting the remedy, such as bringing of 
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suit, admissibilité of évidence, statutes of limitation, dépend upon the law ot the 
place where tli« suit is brought. 

In Pearl v. Hansborough, 9 Humph. 426, the suprême court of 
Tennessee said that a contraet for the purchase of slaves made by a 
married woman in that state was void, although she was a citizen of 
the state of Mississippi, by whose laws such a purchase by her would 
hâve been valid. 

In Evans v. Beaver, 50 Ohio St. 190, 33 N. E. 643, it was held, 
where a married woman résident in Indiana entered into a contraet 
in that state which was made payable there, that a mortgage duly 
executed by her upon real estate owned by her in Ohio to secure 
such contraet could not be enforced. 

In Bell V. Packard, 69 Me. 105, the plaintiff, a résident of Skowhe- 
gan. Me., holding an overdue note against Alvin Packard, the hus- 
band of the défendant, Harriet A. Packard, then a domiciled résident 
of Cambridge, Mass., wrote the note in suit at Skowhegan, and in- 
closed the same in a letter directed to Alvin Packard, at Cambridge, 
and there received by him, agreeing in the letter to surrender the old 
note upon the delivery of the new one, signed by him with a good 
surety. The new note was duly signed by Alvin Packard and the 
défendant, at Cambridge, and there mailed to, and was received by 
the plaintiff at, Skowhegan. The plaintiff thereupon mailed, at 
Skowhegan, the old note to Alvin Packard, at Cambridge, who duly 
received the same. The défendant signed the note as surety of Alvin 
Packard, her husband, without any considération received by her, or 
any beneflt to her separate estate. At the time the note was signed, 
a married woman could not bind herself in such a way in Massa- 
chusetts, but she could in Maine. The défendant, Mrs. Packard, 
being sued in Maine, was held liable. 

In Milliken v. Pratt, 125 Mass. 374, it was held that a note exe- 
cuted in Maine by a married woman domiciled in and a citizen of 
Massachusetts, which note a married woman was allowed by the 
laws of Maine to make, but was not, by the laws of Massachusetts, 
capable of making, would sustain an action against her in the courts 
of Massachusetts, although the note was executed by letter sent by 
her in Massachusetts to the payée in Maine. 

See, also, Klinck v. Price, 4 W. Va. 4; Robinson v. Queen, 87 Tenu. 
445, 11 S. W. 38; Ruhe v. Buck, 124 Mo. 178, 27 S. W. 412; Baum v. 
Birchall, 150 Pa. St. 164, 24 Atl. 620; Evans v. Cleary, 125 Pa. St. 
204, 17 Atl. 440; Story, Confl. Laws (7th Ed.) §§ 101-103. 

There is no statute in this state which prohibits a married woman 
from executing a note or mortgage to raise money to pay off a debt 
for which she is personally liable. The notes executed by her in 
Ohio, although as between herself and her husband she was only 
surety, were by the lex loci contractus her personal obligation, and 
made the debt evidenced thereby, as between herself and the payée 
of the notes, her personal debt. When she gave her own individual 
note as sole maker to take up the old notes on which she was holden 
as surety, it became her own primary obligation. The old notes were 
surrendered to her in considération of her executing, as sole maker, 
the note in suit. There is no statute hère which prohibits a married 
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TToman from being sued and held liable upon such a note; and a 
mortgage on her own land, if it secures such note, is ralid. The dé- 
marrer will therefore be overruled, with leave to answer. 
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(Circuit Court ot Appeals, Eighth Circuit. January 25, 1897.) 

No. 759. 

1. Opinion Evidence — Damage to Cattlb ey Cakriek's Delat. 

Upon the question of the amount ot damages to a number of cattle, caused 
by the négligent delay of a carrier in delivering them, a witness, who is fa- 
miliar witli the handling and transportation of cattle and with their market 
value, and has attended the cattle in question during their transportation, may 
give his opinion as to the amount of damage sustained by them in conséquence 
of the détention, and as to the différence in their value between the condition 
in which they arrived at their destination and that in which they would bave 
arrived if there had been no delay. 

3. Cakrieks — Damage to Cattle— Delay op Connecting Cahrieh. 

Where a carrier had undertaken to transport goods of a shipper from one 
point to another, the fact that a delay in their delivery was caused by the 
failli of another carrier, who has no contractual relation with the shipper, but 
who had contracted with the first carrier to carry the goods a part of the dis- 
tance, is no défense to an action against the first carrier for damages for the 
delay. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas, 

This action was brought in the circuit court of the United States for the East- 
ern district of Arkansas by J. L. Edwards, the défendant in error, against the 
St. Louis, Iron Mountain & Southern Railway Company, the plaintiff in error, 
to recover damages for negligently delaying the transportation of 847 head of 
cattle over the defendant's road. The plaintiff in the action recovered judgment 
in the lower court, and the défendant sued ont this writ of error. The cattle were 
detaiued in the defendant's cars 12 or 15 hours iu excess of the limit allowed by 
the aet of congress, during the niost of which time the cars were standing still. 
To prove the damage sustained by the cattle by reason of their long and négli- 
gent détention in the cars, the plaintiff called a witness, who was shown fo hâve 
been extensively engaged for many years in buying, selling, and feeding cattle, 
and in shipping them by rail and attending them in transit, and who attended the 
shipment of the cattle in controversy, and was familiar with their market value, 
and the effect upon them of their long détention in the cars, and propounded to 
him the following questions: "Q. From your observation of thèse cattle at that 
lime, and your , knowledge of cattle, can you state what damage they had sus- 
tained? A. My judgment is, they sustained a damage of three dollars a head. 
Q. Doctor, state, if you can, what the différence in the value of thèse cattle was 
per head between the condition in which they arrived as you saw them, and the 
condition in which they would hâve arrived had they gone in on proper time, and 
with proper transportation. A. Three dollars a head." The défendant made 
timely objections to each of thèse questions upon the ground that "it was incom- 
pétent and improper, and for the further reason that it called for an opinion as 
to the value, which was wholly within the province of the jui-y"; and it also ob- 
jected to the answers to each of the questions because "it was incompétent and 
improper, and for the further reason tllat it was an opinion as to value, which 
was wholly within the province of the jury." The court overruled thèse objec- 
1ions, to which ruling of the court the défendant duly excepted, and has assigned 
the same for error. 
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Geo. E. Dodge, B. S. Johnson, and J. E. Williams, for plaintifif in 
error. 
T. E. Webber, for défendant in error. 

Before CALDWELL, SANBOBN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The objection to the testimony was, not that the witness was not 
qualified to give an opinion as to the damage to the cattle, but it was 
that the question "called for an opinion as to values, which was wholly 
within the province of the jury." The gênerai rule undoubtedly is 
that witnesses are to testify to facts, and not to give their opinions; 
but this rule haa its exceptions as familiar and welï settled as the rule 
itself. The exceptions rest upon the common ground of necessity. 
Among thèse exceptions is this one: That a witness, having spécial 
knowledge and expérience as to the value of property animate or 
inanimate, and as to how the value of such property is affected by cer- 
tain conditions or treatment, may give his opinion as to how much 
the property was damaged or beneflted by such conditions or treat- 
ment. In many cases witnesses are allowed to testify to their opin- 
ions, not because they are experts in the technical sensé of that term, 
but because they hâve spécial knowledge of the particular facts in 
the case, which the jurors hâve not. It is manifest that one who 
has never handled or shipped cattle by rail, and has never looked 
after and attended them while in the cars en route to their destina- 
tion, can hâve no accurate conception of the effect upon cattle of con- 
fining them in cars standing still on the track for 10 or more hours 
at the end of a long journey. It does not accord with reason or ex 
perience to say that a jury composed of merchants, bankers, tailors, 
shoemakers, or others, who know absolutely nothing about raising 
or shipping cattle, or the effect upon them of detaining them for an 
unreasonable length of time in cars standing still on the track, are as 
capable of estimating the effect of such détention as an experienced 
cattle man, who has been engagea in handiing and shipping cattle 
by the thousands for almost the space of a human life, and who was 
présent with the cattle, attending to them, during their transporta- 
tion. It is no answer to this to say that perchance there might be 
on the jury a farmer or cattle man who had had some expérience in 
handiing and shipping cattle, for it is a rule that a juryman cannot 
testify, in the jury room, to bis f ellows about facts within his personal 
knowledge, and, if he does, the verdict will be set aside. Kor is it 
any answer to* say that the witness can tell the jury how long the 
cattle were in the cars, or how they looked and acted, and that from 
that imperfect information the jury may arrive at a correct conclu- 
sion as to the damage. The poverty of the English language makes 
it absolutely impossible for a witness to présent to the minds of the 
jurors the appearance of cattle, and what that appearance dénotes, 
as it is presented to his practiced and experienced eyes. The ex- 
périence of the witness and the appearance of the cattle cannot be 
photographed on the minds of the jurors. The knowledge of the con- 
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dition of thèse cattle, and how that condition affected their value, 
must of necessity hâve existed in the mind of the witness who had 
had such a large and extended expérience in shipping cattle with far 
greater clearness and certainty than it could hâve been communicat- 
ed to the minds of the jurors by any statement he might hâve made 
of what he saw merely, however clear and Incid such statement might 
hâve been. It is obvious that, if witnesses were to be permitted to 
state to a jury those facts only of which they hâve absolute knowl- 
edge, not only the range of inquiry, but the province of remédiai 
justice, would be very materially contracted. Gulf, C. & S. F. Ry. 
Co. V. Washington, 4 U. S. App. 121, 1 C. C. A. 286, 49 Ped. 347; 
Harpending v. Shoemaker, 37 Barb. 270. It is clear upon principle 
and authority that the objections to the questions and answers were 
rightly overruled. 
In Clifford v. Richa,rdson, 18 Vt. 626, the court said : 
"The facts are sometimes incapable of being presented with their proper force 
and significanee to any but the observer himself, and it often happens that the 
triera are not qualified, from expérience in the ordinary affaira of life, duly to ap- 
preciate ail the material facts when proved. Under thèse circumstances the opin- 
ions of witnesses must, of necessity, be received." 

In Shattuck v. Eailroad Co., 6 Allen, 115, the suprême judicial court 
of Massachusetts said : 

"It is settled in thls commonwealth that where the value of property, real or 
Personal, is in controversy, persons acquàinted with it may state their opinion as 
to its value; also where the amount of damage done to property is in controversy 
such persons may state their opinion as to the amount of the damage. This is 
permitted as an exception to the gênerai rule, and not strictly on the ground that 
such persons are experts; for such an application of that term would greatly ex- 
tend its signification. The persons who testify are not supposed to hâve science 
or skill superior to that of the jurors; they hâve merely a knowledge of the par- 
ticular facts in the case which the jurors hâve not. And as value rests merely 
in opinion, this exception to the gênerai rule that witnesses must be confined to 
facts, and cannot give opinions, is founded in necessity and obvious propriety. 
Walker v. Boston, 8 Oush. 279; Dwight v. Commissioners, 11 Cush. 201; Vandine 
V. Burpee, 13 Metc. (Mass.) 288; Wyman v. Kailroad Co., Id. 326; O'.ark v, 
Baird, 9 N. Y. 183." 

And in a later case in the same court (Svean v. Middlesex Co., 101 
Mass. 173, 178), the court, speaking by Judge Gray, now Mr. Justice 
Gray of the suprême court of the United States, said : 

"The only objections taken at the trial, so far as they applied to each of the 
witnesses, were to the admission of the question 'what, in his opinion, would be 
the effect upon the value of the estate in question, of widening the street and cut- 
ting off the land and trees,' and to the answer to this question given on direct 
examination. The grounds assigned for thèse objections were twofold: because 
the witnesses were not qualified to answer the question, and because it did not 
relate to a matter upon which the opinion of any witness would be admissible. 
Neither of thèse grounds is tenable. • • * Thèse opinions are admitted, not 
as being the opinions of experts, strictly so called, for they are not founded on 
spécial study or training or professional expérience; but rather from necessity, 
upon the ground that they dépend upon knowledge which any one may acqiiire, 
but which the jury may not hâve; and that they are the most satisfactory, and 
often the only obtainable, évidence of the fact to be proved. Dwight v. Commis- 
sioners, 11 Cush. 203; Shattuck v. Kailroad Oo., 6 Allen, 116, 117; Whitman 
V. Kailroad Co., 7 Allen, 316, and cases there eited. The same rule has prevailed 
in courts of authority in other states. Kellogg v. Krauser, 14 Serg. & R. 137; 
Warren v. Wheeler, 21 Me. 484; Clark v. Baird, 9 N. Y. 183." 
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In Polk T. CofiSn, 9 Cal 56, the action was to recover damages to 
cattle by falling through the defendant's wharf, and the assignment 
of error was exactly the same that it is in this case. It was, as stated 
by counsel for the plaintiff in errer, that : 

"The court allowed the plaintiff Polli to prove by his witness John Hensley 
his opinion of the damage, in money, done to the cattle, as the mode of ascer- 
tainiug the amount of damage sustained by such plaintiff. To tliis mode of provins 
damages the défendants' counsel objected. The objection was overruled, and de- 
fendants excepted. There is nothing in the case showing that this witness was 
compétent to détermine the amount of damages; this was the province of the 
jury upon évidence of facts." 

This is precisely the contention of the plaintiff in error in this case. 
After referring to ail the points made by the plaintiff in error, the 
court said: 

"We do not think any of the points well taken. The witness Hensley testified 
that his business was that of a stock raiser, and, therefore, he was capable of 
forming an accurate judgment as to the actual injury sustained by the stock, 
and the conséquent dépréciation of their vaine." 

In Kailroad Co. v. Thompson, 10 Md. 76, 85, the court said: 

"On questions of science, skill, or trade, or other of the like kind, persons of 
skill may testify not only to facts, but are permitted to give their opinions in évi- 
dence. 1 Greenl. Ev. § 440. And so accordingly it has been held that 'persons 
accustomed to observe the habits of fish hâve been permitted to give in évidence 
their opinions as to the ability of the fish to overcome certain obstructions in the 
rivers which they were accustomed to ascend.' Id. If this be so, we see no rea- 
son why one who is familiar, from long observation, with the habits of cattle, 
shall not be permitted to give his opinion as to the probable influence of certain 
causes on their condition. In this record it appears from the testimony of Ba- 
ker, that 'an experienced grazier can tell by the look of cattle whether they hâve 
been frightened and scared or disturbed in the pasture.' " 

In a criminal prosecution for maliciously injuring a mule by in- 
flicting a eut upon it, it was material under the statute to prove "the 
amount of the injury done" to the mule, and witnesses were permit- 
ted to give their opinions as to the amount the mule was damaged, 
and the court said : 

"We think the court below committed no error in permitting the state to prove 
that the damage or injury done to the mule was fifty dollars. Considering this 
évidence in connection with the évidence which précèdes it, we understand it to 
amount to nothing more than the expression of the opinion of the witnesses that 
the value of the mule was diminished fifty dollars by the injury done to it. It 
is but a comparison of the value before and after the injury, and such a compari- 
son it was certainly compétent for the witness to make." Johnson v. State, 37 
Ala. 457. 

In the case of Eailroad Co. v. Woosley, 85 111. 370, 373, the court 
said: 

"Objection is also urged that witnesses were allowed to give their opinions of 
the amount of damages sustained. The witnesses first stated that they had Per- 
sonal knowledge of the alleged injuries on which the claim for damages is based, 
and detailed their character. It was then compétent to reçoive their opinions, 
as to the amount of the damages sustained. Cooper v. Kandall, 59 111. 317; 
Kailroad Co. t. Henry, 79 111. 290." 

In Bailroad Co. v. Haslam, 73 111. 494, 497, the court said: 

"Witnesses were allowed to give their opinions as to the damages sustained by 
the several claimants by reason of the construction of the railroad, notwithstand- 
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Ing the objection of appellant. Thls practice is warranted by the rule stated in 
Coke Oo. V. Graham, 35 111. 346. It is one mode of arriving at the true measure 
of damages, and, when the wituess possesses peculiar knowledge of the faets, 
it is often valuable évidence. The rule has its foundation in obvious necessity. 
It is sometimes very difficult to convey to the mind of the jury an accurate idea 
of the location of the premises, and exactly how they may be afEected by the con- 
templated improvements. This difficulty has given rise to an exception to the 
gênerai rule that the witness must be confined to a detailed statement of facfe. 
In such cases his opinion as to the damage sustained is admissible, and is to be 
considered in connection with the other évidence in the case." 

In Kailway Co. v. Warren, 137 U. S. 348, 11 Sup. Ct. 96, exceptions 
liad been taken at the trial to receiving the opinions of witnesses as 
to the value of the property in controversy. Mr. Justice Brewer, 
speaking for the court, said: 

"It is not questioned by the counsel for plaintiff in error that the gênerai rule 
is that value may be proved by the opinion of any witness who possesses suf- 
fieient knowledge on the subject, but their contention is that the witness permit- 
ted to testify had no such suffieient knowledge. » * * After a witness has testified 
that he knows the property, and its value, he may be called upon to state such 
value. The means and extent of his information, and therefore the worth of 
his opinion, may be developed at length on cross-examination. And it is fully 
open to the adverse party, if not satisfied with the values thus given, to call 
witnesses in the extent of whose knowledge and the weight of whose opinions it 
has confidence." 

"But when," says Dr. Wharton, "as is often the case, thèse fàcts 
can be best expressed by the damage they caused, then this damage 
and its extent may be testified to by the witness." 1 Whart. Ev. (3d 
Ed.) § 450. Judge Sutherland, in his valuable treatise on Damages, 
after reviewing the authorities, says : 

"There is a growing tendency to the doctrine, if it be not already established. 
that opinions of ordinary witnesses may be given upon matters of which they 
hâve Personal knowledge in ail cases in which, from the very nature of the sub- 
ject, the facts disconnected from such opinions cannot be presented to a jury so as 
to enable them to pass upon the question with the requisite knowledge." Suth. 
Dam. § 442. 

The défendant set up as a défense that the détention of the cattle 
in the cars was occasioned by the delay in transferring the cars con- 
taining them across the Mississippi river from West Memphis to 
Memphis, and that the inclines and transfer boats used for that pur- 
pose were not "its property, nor in its control or possession," but be- 
longed to another corporation, namely, the Kansas Oity, Ft. Scott 
& Memphis Kailroad Company, "whose duty it was to transfer the 
same." There were no contractual relations between the plaintiiï 
and the last-named company. The défendant had contracted to carry 
the plaintiff's cattle to Memphis. It was no concern of the plaintiff 
what cars, bridges, inclines, or boats the défendant used, or expected 
to use, for this purpose. If, as alleged in the answer, it was the duty 
of the Kansas City, Pt. Scott & Memphis Railroad Company to 
transfer the defendant's cars from West Memphis to Memphis, it 
was a duty it owed to the défendant and for a breach of which it is 
liable to the défendant; but clearly, for the purpose of determining 
the rights and liabilities of the plaintiff and défendant in this action, 
the Kansas City, Ft. Scott & Memphis Railroad Company, upon the 
évidence, must be regarded as the defendant's agent for the pur- 
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posê'o'f transferriug its cars. Raiiroad Co. v. Friel, 23 C. C. A. 77, 
77 I^ed. 126. Moreover, the contract between the défendant and the 
Kansas,.City, Ft. Scott & Memphis Eailroad Company relating to the 
transfer of cars from West Memphis to Memphis contains the stipula- 
tion that "loss and damage to cars and their contents, whether pas- 
senger or freight, shall be borne by the company for which the car or 
cars g^re being transf erred." 

Other errors are assigned, but, as none of them is of any gênerai 
importance, a separate considération of them is unnecessary. They 
hâve ail been carefully considered, and found to be without merit. 
The judgnient of the circuit court is affirmed. 



ANDBRSON v. INDBPENDENT SOHOOL DIST. OF ANGUS. 
(Circuit Court, S. D, lowa, 0. D. February 10, 1897.) 

1. Pleadino— Objection Waived. 

After a case had been submitted to the court on tlie évidence, it is too late 
for the défendant to object for the first time that plaintiff has not pleaded 
an estoppel npon which he relied, when the parties had, upon the trial, treated 
the issue as made. And, as leave given plaintiff to file an additional pleading 
extended only to estoppel claimed by him on the trial, défendant was not en- 
titled to introduce further évidence. 

2. Bonds of School District— Estoppel. 

An incorporated school district having issued bonds reciting that they were 
issued pursuant to authority oonferred by a vote of the people at an élection 
held for that purpose as required by law, the corporation is estopped, as against 
a bona fide holder before maturity, from claiming that an élection was not held 
as recited in the bonds, and that the board of directors f ailed to pass such resolu- 
tions, or take such other steps, as may hâve been required to make the bonds 
valid. 

Cummins, Hewitt & Wright, for plaintiff. 
R. F. Jordan, for défendant. 

WOOLSON, District Judge. This case was tried to the court with- 
out the intervention of a jury. During the introduction of évidence, 
many rulings were reserved, and évidence admitted, subject to such 
rulings. I hâve indicated in the transcript of the stenographer's 
notes the rulings now made. Counsel can, if so advised, prépare 
bills of exception accordingly. The press of officiai duties will not 
permit me to state at length the reasons impelling me to the findings 
and conclusions reached herein. Counsel upon either side hâve as- 
sisted the court with elaborate briefs. I must content myself with 
briefly announcing the conclusions reached upon the points, so far as 
deemed practicable, requested by counsel. 

Counsel for défendant, in his opening brief, objected to the attempt- 
ed application by plaintiff of the doctrine of estoppel herein, on the 
ground that plaintiff had not filed any pleading wherein such estop- 
pel was plèaded; whereupon counsel for plaintiff asks leave to file 
such pleading, to which counsel for défendant objects. The plead- 
ings were not examined by the court until after the case had been 
submitted on the évidence, and leave given for counsel to file their 
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briefs; At différent times during the trial counsel "for plaintifE in- 
sisted upon tlie doctrine of estoppel as applied to yarious portions 
of the évidence ôffered by défendant. No objection was tlifin urged 
by défendant to the application of such doctrine because of any fail- 
ure on part of plaintifl to plead estoppel, and not until the trial waa 
had and concluded haa such objection been raised. It is now too 
late to raise this objection. Had the pleadings fuUy and formally 
contained allégations setting up estoppel, the course of the trial would 
not hâve been différent from that actually pursued. The case was 
submitted, exeept as to briefs, on the évidence offered and objections 
then urged. Thèse objections cannot nov? be enlarged. The court 
will décide the case as counsel presented and submitted it on the évi- 
dence. This submission could not hâve more fuUy included the per- 
sistent pressing of an estoppel had the pleadings afflrmatively alleged 
its existence. While of the opinion that no such pleading hereih 
is novs' reqûired, and that the cpurt is authorized to consider the 
question of estoppel as to ail matters wherein the same was urged 
on the trial (without objection being then made that such estoppel 
had not been formally pléaded), and without now deciding whether 
such pleading should hâve been flled, leave is now given, if counsel 
for plaintiff be so advised, to file such pleading, So far as such estoppel 
was by plaintiff claimed during the iùtroduotion of évidence. Coun- 
sel for défendant asks to inttoduce further évidence if such leave be 
granted, but présents no showing as to évidence, not offered by défend- 
ant on the trial, which he now desires to offer. Since the leave above 
given extehds only to estoppel claimed by plaintiff on the trial, and 
will only make the pleadings conform to the trial as actually had, 
this request of défendant is refused. 
From the évidence submitted, I find the following facts: 

Findings of Fact. 

(1) Plaintiff, Walter C. Anderson, was, when this action was com- 
menced, and is now, a citizen of the state of Illinois, and a nonresident 
of the state of lowa; and the défendant was, when this action was 
commenced, and is now, a corporation created under the laws of the 
state of lowa, and a school district situated in the counties of Boone 
and Greene, in said state of lowa. 

(2) Upon Décember 1, 1883, said défendant duly issued its certain 
negotiable bonds, to wit, flve bonds, each for the sum of $500, with 
interest Coupons attached, said bonds falling due Décember 1, 1893; 
and the four bonds in suit, to wit, bonds Nos. 2, 3, 4, and 5, are a 
portion of said séries so issued. Said bonds are as follows,— each 
bond being the same as that hereinaf ter copied, exeept as to the num- 
ber of said bond,— to wit: 

tTnited States of America, State of lowa. No. 2. 500 Dollars. 

Counties of Boone and Greene, Angus School District Bond, Issued for School 

District Improvement. 

Know àlï men by thèse présents: That the independent school district of 
Angus, in the counties of Boone and Greene, and state of lowa, is jiistly indebted 
unto the bearer in the sum of fire hundred dollars, for money borrowed, the re- 
cedpt of which is hereby aciînowledged, and which ainount the said district prom- 
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ises to pay in lawful money of the United States, at the bankîng office of Pres- 
ton, Kean & Co., in tiie city of Chicago, Illinois, on December Ist, 1893, or at 
any time before tliat date, at tlie pleasure of said district, with interest at seven 
per cent, per annum, payable semiannually, on présentation and surrender, at 
the said bank, of thé proper coupons hereto annexed, as they seyerally mature, 
on the first day of June and December in each year; and for the payment of 
which principal and interest the full faith, crédit, and honor of said independent 
school district is hereby irrevocably pledged. This bond is one of a séries of five 
bonds of five hundred dollars each, making in the aggregate the sum of fwo 
thousand fire hundred dollars, issued for school purposes, under the provisions 
of section 1822 of the Code of lowa of 1880, the same being authorized by a vote 
of the people at an élection legally held on the second day of October, 1883, as 
required by law, and this bond is executed and issued in ail respects in accord- 
ance with the requirements of the constitution and laws of the state of lowa. 
The aggregate indebtedness of the aforesaid independent school district for ail 
purposes whatsoever, includlng this bond, does not exceed the limit fixed by law. 
In witness whereof, the board of directors of the aforesaid district bas caused the 
signatures of the président and secretary of the said board to be affixed hereto, 
and the same to be registered and countersigned by the treasurer of the district 
aforesaid, this Ist day of December, A. D. 1883. 

J. G. Thomas, Président. 
B. F. West, Secretary. 
Registered and countersigned by W. A, Swiler, Treasurer. 

(3) Thf bonds in suit each hâve six interest coupons attaclied, 
being coupons Nos. 15 to 20, inclusive, said coupons reading as fol- 
lows, — each coupon being same as that hereinafter copied, except 
as to the number of coupon and number of bond to which attached, 
and date of maturity, said dates of maturity extending (by semian- 
nual periods) from June 1, 1891, to December 1, 1893, inclusive, — 
to wit: 

$17.50. Interest Coupon, Bond No. 2. (15.) 

Angus, December Ist, 1883. 
The independent school district of Angus, Boone county, state of lowa, will 
pay to bearer, June Ist, 1891, at the banking office of Preston, Kean & Co., 
Chicago, Illinois, the sum of seventeen dollars and fifty cents, for interest due on 
the bond of said district numbered and dated as above. 

J. G. Thomas, Président. 
B. F. West, Secretary. 

(4). Said bonds and coupons were negotiated by said défendant, 
and plaintifif is the owner and bona flde holder, before maturity, for 
due considération, of the four bonds in suit, and of the said six 
interest coupons attached to each of said bonds. 

(5) ïhe évidence does nôt show that, at the time said bonds in 
suit were issued by said défendant, said défendant was indebted 
in any manner, or for any purpose, to an amount in the aggregate 
exceeding 5 per centum on the value of the taxable property within 
said défendant corporation, as ascertained by the last state and 
county tax lists préviens to the issuance of said bonds, which said 
value I flnd to be |110,905. 

(6) I am nOt able to flnd afflrmatively from the évidence what was 
the exact amount of indebtedness of said défendant which, at time 
of issue of said séries of bonds, was outstanding as the valid in- 
debtedness of said défendant, the accounts of said défendant hav- 
ing been véry inaccurately kept, and the évidence tending to show 



ANDSR80N V. INDEPENDENT SOHOOL DIST. OF ANGUB. 753 

that at least a portion of the records of said défendant relating 
thereto is lest. 

(7) Under rulings reserved to objections at the time made by 
plaintiff, évidence was introduced as to whether or net an élection 
had been held, as recited in said bonds, and as to whether the board 
of directors of défendant passed any resolution or took any other 
action relating to or authorizing the issue of said bonds. From said 
évidence I am not able to find that no such élection was so held, 
or that the board of défendant failed to take the proper steps to 
make a valîd issue of said bonds. Accepting said récital in said 
bonds as prima facie évidence of the facts therein recited, I flnd 
from ail the évidence that an élection was held as in said bonds 
recited, and said bonds were duly issued by said district. 

(8) Under rulings reserved to objections at the time made by de- 
fendant, évidence wus introduced relating to a former issue of 
bonds by défendant, which évidence sustains the foUowing ând- 
ing, which is hère inserted at request of défendant, viz.: On Sep- 
tember 27, 1889, the Aetna Life Insurance Company instituted in the 
district court of the state of lowa in and for the county of Boone 
an action against défendant herein upon certain coupons detached 
from bonds by défendant issued on December 6, 1882, and June 5, 
1883. In said action défendant flled its answer and counterclaim, 
wherein défendant alleged that the coupons on which said action 
was founded were a part of, and had been detached from, certain 
bonds issued by said défendant, to wit, bonds in the sum of $1,500, 
issued by défendant on December 6, 1882, and in the sum of $3,500, 
issued by défendant on June 5, 1883. Défendant also alleged there- 
in that said bonds so issued were void, in that the same, wL*n so 
issued, were beyond the limit of indebtedness which said défend- 
ant was permitted to incur under the constitution of the state of 
lowa, except as to the sum of $722.10 thereof. And défendant 
therein prayed affirmative judgment that said coupons be declared 
illégal and void, and be surrendered for cancellation, and that said 
plaintifE therein be restrained from disposing of the said bonds of 
which said coupons had formed a part; that a trial was had on 
the merits, and said district court of Boone county adjudged and 
decreed that said bonds so issued as aforesaid on December 6, 1882, 
and June 5, 1883, were in excess of said constitutional limit of 
indebtedness which défendant was permitted to incur (except as 
to the sum of $861.64), and were illégal and void as to the entire 
amount thereof in excess of said sum of $861.64, and that the same 
be by said plaintiff surrendered upon payment by défendant of 
said sum of $861.64, and be canceled; that said défendant paid said 
sum, so adjudged valid, and said plaintiff thereupon surrendered 
to défendant said bonds and coupons, and same were canceled. 

(9) The principal of bonds in suit herein is now due, amounting 
to $2,000, and, with interest thereon at 7 per cent, from Decem- 
ber 1, 1893, to wit, $446.83, aggregating $2,446.83 on February 10, 
1897, is due and unpaid. The coupons herein in suit are due and 
unpaid, and each coupon is entitled to draw 6 per cent, per an- 
num from its date on amount of said coupon; and said coupons, 

78 F. — 48 
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and interest thereon, aggregate $531.90 ;on February 10, 1897. Tàe 
total amount due plaintiff February 10, 1897, is 12,978.73. 



Conclusions of Law. 

1. Défendant, under récitals contained in the bonds in; suit, is 
estopped from clainiing (1) that an élection, as recited in said bonds, 
was not held; and (2) that defendant's board of directors failed Qr omit- 
ted to pass such resolutions, or take such other steps, as may bave 
been required to make the issuing of said bonds a valid issue. 

2. PlaintifE is entitled to recover herein of and from défendant 
the sum of |2,978.73, with interest from February 10, 1897, as fol- 
lows: upon ^2,000 7 per cent, and |978.73 6 per cent., with costs of 
this suit. 

Let judgment be entered accordingly; to ail of which défendant 
excepts. 



TRAVELBES' INS. CO. OF HARTFORD v. EANDOLPH. 

(Cîreuit Court of Appeals, Sixth Circuit February 2, 1897.) 

No. 439. 

1. Trial— Pbremptory Instruction— Waiver. 

The faUure of a défendant, at the close of the plaintiff's évidence, to ask 
a peremptory instruction, will not of itself preclude such a motion at the close 
of the whole évidence. 

3. Bame — When Given. 

A peremptory instruction should not be giren to a jury uniess, upon a sur- 
vey of the whole évidence, and giving efEect to every inference to be fairly 
or reasonably drawn from it, the case is palpably for the party askiug such 
instruction; and a case oannot properly be withdrawn from the jury because, 
in the judgment of the court, there is a prépondérance of évidence in f avor of 
the party asking such instruction. Bailway Co. v. Lowery, 20 C. G. A. 596, 
74 Fed. 463, reaffirmed. l 

3. Accident Insurance— Exceptions prom Risk — Voluntary Exposurk. . ; ; 

The expression "voluntafy exposure to unnecessary danger," used in stàting 
the exceptions to the liability of an Insurance company upon an accident polîcy, 
refers only to dangers of a real, substantial character, which the iiisured 
recognized, but to v?hich he, nevertheless, purposely and conseiously exposed 
himself, intending at the time to assume ail the risks of the situation. : • ' 

4 SaME — yCESTION FOK JURY. , , : 

Under a policy of accident însurance, which expressly déclares thf t the în- 
surance does not cover éntering or trying to enter or leave a movirig conyey- 
ance using eteam as a motive power, and which also excepts injuries due to 
voluntary exposure to unnecessary danger, voluntary riding upon the plfttform 
of a rapidly moving railroad car, though there may be no neces^ity thçrefor, 
is not, in itself and as matter of law, a voluntary exposure to unnecessary 
danger, but présents a question of fact to be determined by the jury tinder ail 
the évidence. 
5. Same— Négligence of Insured. ' 

Cases determining that certain arts constitute contributory négligence, 
such as to defeat a recovery for Personal injuries claimed to hâve bee^caused 
by the négligence of another, hâve no application to actions upon accident in- 
surance policies which do not in terms exempt the insurer froni liability for 
injuries caused by the négligence of the insured, since the liability upon such 
policies dépends upon contract, and the négligence of the plaifttiffi ia no dé- 
fense uniess expressly made so. I .i 
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6. Samb. 

Where an accident insuranoe poHey exempta the instirer from llabllity for 
injuries received while violating rules of a corporation, it is proper, in an ac- 
tion on the policy, to leave to the jury, upon ail the évidence, the question 
whether the insured knew of a rule of a corporation -which it is claimed he 
was violating when injured, and to charge them that, in order for the insured 
to be bound by the rule, it must be one which the corporation enf orced or used 
reâsohabie effort to enforce. 

In Error to the Circuit Court of the United States for the West- 
ern District of Tennessee. 

J. K. .Flippin and Luke E. Wright, for plaintiff in error. 
Gréo, JÉiandolph, Samuel Holloway, and Wm. M. Bandolph, for 
défendant in error. 

Before HABLAN, Circuit Justice, LURTON, Circuit Judge, and 
SAGE, District Judge. 

HARliAN, Circuit Justice. This is an action upon insurance 
contracta evidenced by an annual policy and two accident tickets 
issued, to A-lhert G-. Mitchell by the Travelers' Insurance Company 
of Hartford, Conn. There were a Terdict and judgment for the 
plaintiff. 

By its policy of June 5, 1894, that company insured Mitchell, a 
bookkeeper by occupation, in the sum of $50 per week, against loss 
of time, not exceeding 26 consécutive weeks, resulting from bodily 
injuries eflected through external, violent, and accidentai means, 
vehicli should, independently of ail other causes, immediately and 
wholly disable him from transacting any kind of business pertain- 
ing to his occupation. If death ensued from such injuries alone 
within 90 days, then the company agreed to pay the sum of |10,- 
OOO to the légal représentatives of the assured. But the policy de- 
clared that the insurance did not cover "disappearance; nor suicide, 
sane or insane; nor injuries of which there is no visible mark on 
the body (the body itself in case of death not being deemed such 
mark); nor accident, nor death, nor loss of limb or sight, nor 
disability, resulting v?holly or partly, directly or indirectly, from 
any of the f ollowing causes, or while so engaged or aff ected : Dis- 
ease or bodily inflrmity; hernia; flts; vertigo; sleep-walking; méd- 
ical or surgical treatment, except amputations neeessitated solely 
by injuries, and made within ninety days after accident; intox- 
ication or narcotics ; voluntary or involuntary taking of poison, or 
contact with poisonous substances, or inhaling of any gas or vapor ; 
sunstroke or freezing; dueling or fighting; war or riot; intentional 
injuries (inflicted by the insured or by any other person); vol- 
untary overexertion; violating law; violating rules of a corpo- 
ration; voluntary exposure to unnecessary danger; expéditions 
into wil4 and uncivilized countries; entering or trying to enter 
or leave a moving conveyance using steam as a motive power, 
except cable cars; riding in or on any conveyance not provided 
for transportation of passengers; walking or being on a railway 
bridge or roadbed (railway employés excepted)." 
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The same provisions, substantially, are set forth in the accident 
tickets issued by tlie company. 

The défendant pleaded that it did not owe the plaintifE in manner 
and fonn as alleged, and that proper proofs of death were not fur- 
nished. 

It also pleaded: That the assured committed suicide on the 9th 
day of ÏNovember, 1894, by "voluntarily, and with intent to take 
his life, jumping off" a train of cars, en route from St. Louis to 
Memphis, Tenn., and which at the time was moving 35 miles an 
hour, he being a passenger on such train. 

That the assured "intentionally and of a purpose sprang or 
jumped" from «aid train, with the intent of inflicting injury upon 
himself, and, as a resuit thereof, he was dashed against the ground 
with great violence, receiving injuries from which he shortly after- 
wards died. 

That when the train approached Memphis, at the rate of 35 
miles an hour, l<he assured voluntarily and unnecessarily left his 
seat in the sleeping car, where he was safe and free from danger, 
and went ont of sucJii car and upon its platform, thence to the rear 
platform of the next car ahead, thence to the lower step of the last- 
named platform, the same being a very dangerous place, from 
which, by any sudden jar or movement of the car, he was liable 
to fall or be thrown from the train; that, in standing on said low- 
er step of the platform, it was necessary for him to hold to the 
hand railing provided on each side for the use of persons getting oiï 
and on the car; that while in that position, the cars moving at a 
high rate of speed, he was in great danger of losing his hold by reason 
of the moving of the car or from other causes, and of being thrown 
from the step, and injured or killed, "ail of which danger was 
obvions and well known ta the said Mitchell"; that the assured 
went into said place of great and unnecessary danger without any 
reasonable cause therefor, and, while there, "fell or sprang" from 
the car step, receiving great injuries, from which he shortly died; 
and that, by reason of this voluntary esposure of the assured to 
unnecessary danger, the contract of Insurance between him and the 
défendant did not attach or become operative, nor cover the inju- 
ries and resulting death of the assured. 

That the insured, while the car was moving at. the rate of 35 
miles an hour, attempted to leave, and did leave, the same, by "step- 
ping or leaping" therefrom, and thereby he was thrown to the 
ground with great violence, and received injuries from which he 
shortly thereafter died. 

That while standing upon the lower step of the rear platform of 
the car immediately in front of the sleeping car, as above stated, 
the insured was intoxicated, and, being so intoxicated, either "fell 
or sprang" from such step when the car was moving at the above 
rate of speed, and was dashed violently against the ground, re- 
ceiving fatal injuries, from which he shortly died. And 

That the assured came to his death by reason of his standing 
upon the platform, as above stated, in violation of a rule of the 
railroad company which was then, and had been for many years, 
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in force, forbidding passengers to stand or ride on the platfonna 
of its cars while they were in motion. 

The plaintiff flled replications, wMch put in issue ail the material 
facts set out in the several pleas. 

Mitchell was a résident of the city of Memphis, where for many 
years prior to his death he had been employed as a bookkeeper. 
He was unmarried, about 46 years of âge, and lived with a widowed 
sister and her children in that city. It seemed to hâve been his 
habit when traveling any listance on railroads to buy accident 
tickets, and, when his relatives went from home, he bought tickets 
*>f that kind for them. 

He left Memphis in June, 1894, to go to St. Louis, holding at the 
time two annual accident policies for |10,000 each, namely, the 
one hère in suit, issued by the Travelers' Insurance Company, and 
the other issued by the Fidelity & Casualty Company. Before 
leaving home, he increased his accident Insurance by buying $18,000 
of tickets that were good for a few days only, and left them in a 
package addressed to W. M. Randolph, his attorney, with a writ- 
ing appointing the latter as his executor, without bond or report, 
and directing the disposition of the above sum. This package was 
found, after his death, in the safe of the Hill Shoe Company, of 
which he was assignée. 

It does not appear what particular object Mitchell had in go- 
ing to St. Louis, nor what he did while in that city. He remained 
there about five months. While there, he bought the accident in- 
surance tickets in suit. One of the persons who sold him the 
tickets testifled that he did not know that Mitchell would hâve 
bought so much Insurance if he (the insurance agent) had not 
forced it upon him. Before leaving St.- Louis he placed his in- 
surance policies in an envelope addressed to W. M. Randolph, his 
attorney at Memphis, and sent the package by express. He also 
telegraphed to W. M. Randolph & Sons from St. Louis: "Leave 
to-night on Ohesapeake & OMo. Will be at your office to-morrow 
at 9." 

He left St. Louis for his home on the evening of the 8th of No- 
vember, 1894, and was due at Memphis at 7:55 the next morning. 
The train on which he traveled was composed of a sleeping car, 
two ordinary passenger cars, and a baggage car. He occupied a 
seat in the sleeping car. He arose quite early on the morning of 
the 9th, and was seen several times standing on the platform of 
the cars, while the train was moving 15 to 25 miles an hour. At 
one time he stood with both feet on the platform, and with his 
back against the side of the door of the car. At another time, ac- 
cording to some of the évidence, he held onto the railing, with 
one foot on the platform, and the other on the top step of the 
platform. 

The colored porter of the sleeping car was examined as a wit- 
ness for the défendants. He testified that he flrst saw Mitchell, 
the morning of the 9th, standing on the platform of one of the 
coaches, when the train was about 25 miles from Memphis; that 
he heard the deceased ask the conductor several times how far 
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it was to Memphis; and that, wken he came out to wipe ofE the 
liand rails of the car, Mitchell and a little boy were on the plat- 
form together, Mitchell standing on the lower step, and the boy 
just going into the door of the ladies' coach. The witness said 
that Mitchell, when last seen by him, was on the .lower step, hold- 
ing with one hand to the rail attached to the body of the car, and 
with the other to the platform railing, "one foot up like a man 
going to jump off, and the other foot on the lower step," — "stand- 
ing lilie a railroad man who was going to jump off." He also tes- 
tifled that in about "a minute or a half minute, a short time," he 
observed that Mitchell "let ail hold go, and fell back; released 
his hold, and went back"; that he rushed to the front of the car, 
to ûnd the conductor, and report what had occurred; that the 
train was immediately stopped, and was backed, until it came 
to the place where Mitchell was lying across a side track; that 
the body was at once put into a baggage car, and Mitchell died 
in a few minutes thereafter, just before the train reached Memphis. 

The little boy who was seen by the porter on the platform with 
Mitchell was 13 years old at the time. In his déposition he stated 
that he went into the car to warm his hands, and "came back to 
the door, and he [Mitchell] was not there"; that he went back to 
the stove, and in a few minutes the porter came running ia, and 
said some;thing about a man falling off. 

It is proper hère to observe that the sleeping-car porter was the 
only witness who testifled that Mitchell, while on the platform, and 
just before he disappeared from the train, was in the attitude of 
a person about to jump from the moving car. The jury might well 
hâve concluded, from his examination as a witness, that he was 
mistaken upon that point-, and that there was nothing in Mltchell's 
conduct indicating a purpose to put his life in péril by jumping 
or throwing himself from the train. But there was no room to 
doubt that Mitchell was riding on the platform while the train 
was moving at the rate of from 15 to 30 miles an hour. 

At the close of the évidence, the défendant moved the court for 
a peremptory instruction in its behalf, assigning as the ground of 
the motion that Mitchell "voluntarily exposed himself to unnec- 
essary danger, and that his injury and conséquent death resulted 
therefrom." This motion was overruled, and an exception was 
taken by the défendant. 

The flrst proposition by the plaintiff is that the évidence in his 
behalf made a case which, in the absence of ail other testimony, 
entitled him to a verdict, and as the défendant elected to introduce 
testimony in its own behalf, the court was without authority, at 
the close of the évidence on both sides, to direct a verdict for the 
défendant. 

The authorities cited do not sustain this proposition. It is well 
settled that if, at the close of the plaintiff's évidence, the court 
refuses to give a peremptory instruction for the défendant, such 
refusai cannot be assigned for error if the défendant does not 
stand upon the case made by the plaintiff, but introduces évidence 
in support of his défense. Railway Co. v. Cummings, 106 U. S. 
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700, 1 Sup. et. 493; Insurance Co. v. Crandal, 120 TJ. S. 527, 530, 
7 Sup. a. 685; Railroad Oo. v. Hawthome, 144 U. S. 202, 206, 
12 Sup. Ot. 591; Campbell v. City of Haverhill, 155 U. S. 610, 612, 
15 Sup. et. 217; Railway Co. v. Callaghan, 161 U. S. 91, 95, 16 
Sup. Ot. 493. But the failure of a défendant, at tlie close of the 
plaintiff's évidence, to ask a peremptory instruction, will not, of 
itself, preclude such a motion at tlie close of the -wliole évidence. 
It often occurs that the évidence on behalf of a défendant, in con- 
nection with that on behalf of the plaintifï, will justify a peremp- 
tory instruction to flnd for the défendant, when such an instruction 
would not hâve been authorized by the prima facie case made by 
the plaintifl's proofs. 

The circumstances under which a court may withdraw a case 
from the jury hâve been elaborately discussed by counsel. The 
rule upon that subject has been defined in récent adjudications. 
The thought intended to be expressed in them is that the jury 
should be* permitted to return a verdict according to its own view 
of the facts, unless upon a survey of the whole évidence, and giv- 
ing efîect to every inference to be fairly or reasonably drawn from 
it, the case is palpably for the party asking a peremptory instruc- 
tion. A mère scintilla of évidence in favor of one party does not 
entitle him, of right, to go to the jury. Improvement Co. v. Mun- 
son, 14 Wall. 442, 448. On the other hand, a case cannot properly 
be withdrawn from the considération of the jury simply because, 
in the judgment of the court, there is a prépondérance of évidence 
in favor of the party asking a peremptory instruction. If the facts 
are entirely undisputed or uncontradicted, or if, upon any issue 
dépendent upon facts, there is no évidence whatever in favor of 
one party, or, what is the same thing, if the évidence is so slight 
as to justify the court in regarding the proof as substantially ail 
one way, then the court may direct a verdict according to its view 
of the law arising upon such a case. If a verdict is rendered con- 
trary to the évidence, the remedy of the losing party is a motion 
for a new trial. In disposing of that motion, the court, in the ex- 
ercise of a Sound légal discrétion, may interpose and prevent the 
injustice that may be done by such a verdict. While the court 
may instruct the jury as to the law arising upon a given or hypo- 
thetical state of facts, it is for the jury, if the facts are disputed, or 
if there is substantial évidence both ways, even if there be a pré- 
pondérance of évidence one way, to say what facts are established. 
And this is what was meant by the observation in some cases that 
the court should not withdraw from the jury a case depending 
upon the effect or weight of testimony, unless the évidence should 
be of such conclusive character as to compel the court to set aside 
a verdict returned in opposition to it. Insurance eo. v. Doster, 
106 U. S. 30, 32, 1 Sup. Ct. 18. The court may be of opinion that, 
according to the weight of the testimony, a verdict should be re- 
turned for the party asking a peremptory instruction. But it may 
not, for that reason alone, give such an instruction. It may not 
take the case from the jury, on issues of fact, unless the évidence 
is 80 distinctly ail one way that a différent view of it would shock 



760 78 FEDERAL REPORTER. 

the judicîal mind. Hence it has been held in an action for dam- 
ages against a raiiroad company — one of the issues being the con- 
tributory négligence of the plaintifl — that the court erred in not 
submitting the question of contributory négligence to the jury, 
where the conclusion did not follow, as matter of law, that no re- 
covery could be had upon any view that could be properly taken 
of the facts. Kane v. Eailway Co., 128 U. S. 91, 9 Sup. Ot. 16; 
Jones V. Eailroad Co., 128 U. S. 443, 9 Sup. Ot. 118. To the same 
eiïect are Bailway Co. v. Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679; 
Raiiroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748; Gardner v. 
Raiiroad Co., 150 U. S. 349, 361, 14 Sup. Ot. 140; Raiiroad Co. v. 
Everett, 152 U. S. 107, 113, 14 Sup. Ct. 474. 

The gênerai question was considered in the récent case of Sparf 
T. U. S., 156 U. S. 51, 99, 15 Sup. Ot. 273. Referring to the rule 
deflning the respective functions of court and jury in a case where 
there is some substantial évidence to support the particular right 
asserted, and in a case in which there is an entire absence of évi- 
dence to establish such right, the court said: 

"In the former class of cases the court may not, without impairing the con- 
Btitutiona] right of trial by jury, do what, in the latter cases, it may often do 
without intrenching upon the constitutional functions of the jury. The law 
makes it the duty of the jury to return a verdict according to the évidence in the 
particular case before them. But, if there are no facts in évidence bearing upon 
the issue to be determined, it is the duty of the court, especially when so requested, 
to instruct them as to the law arising out of that state of the case. So, if there 
be some évidence bearing upon a particular issue in a cause, but it is so meager 
as not, in law, to justify a verdict in favor of the party producing it, the court 
is in the line ot duty when it so déclares to the jury. Pleasants v. Faut, 22 Wall. 
116, 121; Montclair v. Dana, 107 U. S. 162, 2 Sup. Ot. 403; Randall v. Eailroad 
Co., 109 U. S. 478, 482, 3 Sup. Ot. 332; Schofield v. Eailway Oo., 114 U. S. 
615, 619, 5 Sup. Ct. 1125; Marshall v. Hubhard, 117 U. S. 415, 419, 6 Sup. Ct. 
806; Meehan v. -Valentine, 145 U. S. 611, 625, 12 Sup. Ot. 972." 

See, also, Gunther t. Insurance Co., 134 U. S, 110, 116, 10 Sup. 

Ct. 448. 

Our re-examination of this question has been in déférence to the 
arguments of learned counsel. It should be observed, hovs'ever, 
that the subject was very carefully considered by this court in 
Eailway Oo. v. Lowery, 20 0. 0. A. 596, 74 Fed. 463. Upon a full 
review of the American and English authorities, this court, speak- 
ing by Judge Lurton, announced thèse propositions: That there 
must be something more than a scintilla of évidence supporting 
the case of the party upon whom the burden of proof rests, to 
require the submission of the case to the jury; that where there 
is a real conflict of évidence on a question of fact, whatever may 
be the opinion of the judge who tries the case as to the value of 
that évidence, he must leave the considération of it for the décision 
of the jury; that where there are material and substantial facts 
which, if credited by the jury, would in law justify a verdict in 
favor of one party, it is not error for the trial judge to refuse a 
peremptory instruction to the jury; that it is not a "proper stand- 
ard to settle for a peremptory instruction that the court, after 
weighing the évidence in the case, would, upon motion for a new 
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trial, set aside the verdict," and that the court "may, and often 
should, set aside a verdict, when clearly against the weight of 
the évidence, where it would not be justifled in directing a verdict" ; 
that, upon reason and authority, "there is a différence between the 
légal discrétion of the court to set aside a verdict as against the 
weight of évidence, and that obligation which the court has to with- 
draw a case from the jury, or direct a verdict for insufficiency of 
évidence" ; and that "in the latter case it must be so insuificient in 
fact as to be insufficient in law." 

Guided by the rules laid down in the adjudged cases, we proceed 
to inquire whether the circuit court should hâve sustained the dé- 
fendants motion for a peremptory instruction to find in its favor. 
The court was undoubtedly entitled to assume that Mitchell left 
his seat in the car, and rode many miles on the platform vphile the 
train was running at considérable speed. The évidence to that 
effect was entirely uncontradicted. The only doubt that could 
arise in référence to the facts was whether, as stated by the colored 
porter, the assured stood on the lower step of the platform, and 
jumped or threw himself from the train. If the case depended 
upon the accuracy of this statement, the court, in view of ail the 
évidence, could not properly hâve direeted a verdict for the défend- 
ant without usurping the functions of the jury, and without in- 
fringing the constitutional right of the plaintifE to a trial of his 
case by a jury. The porter's statement that Mitchell jumped from 
the steps of the platform bore directly on the issue as to suicide. 
That question was fairly submitted to the jury, and their verdict 
was, in légal effect, a flnding that he did not commit suicide; and 
we may hère observe that the averment in one of the pleas that 
Mitchell was intoxicated was entirely unsupported by the évidence. 

But the defendant's motion for a peremptory instruction distinct- 
ly presented the question whether riding upon the platform of a 
car running 15 to 25 or 30 miles an hour, even if the passenger, 
while so riding, holds to a railing, and thereby diminishes the dan- 
ger of being thrown from the car, was, within the meaning of the 
policy and as matter of law, a voluntary exposure of himself to un- 
necessary danger. The principal contention of the défendant is 
that the jury should hâve been so instructed. 

What do the words "voluntary exposure to unnecessary danger" 
in the contracts in suit import? 

In National Bank v. Insurance Oo., 95 U. S. 673, 679, it was said 
that, if a policy of fire Insurance was so framed as to leave it doubt- 
ful whether the parties intended the exact truth of the applicant's 
statements to be a condition précèdent to a binding contract, the 
court should lean against a construction that imposes upon the 
assured the obligations of a warranty. "Its attorneys, ofQcers, or 
agents," the court observed, "prepared the policy for the purpose, 
we shall assume, both of protecting the company against fraud, and 
of securing the just rights of the assured under a valid contract of 
Insurance. It is its language which the court is invited to inter- 
pret, and it is both reasonable and just that its own words should 
be construed mos*; strongly against itself." The same rule was rec- 
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ognized in Thompson v. Insurance Ce, 136 U. S. 287, 297, 10 Sup. 
et. 1019, which was a case of fire insurance, and was uplield in In- 
surance Oo. 'V. McConkey, 127 U. S. 661, 666, 8 Sup. Ct. 1360, as 
applicable in a case of life insurance. This court enforced the 
same rule in Indemnity Go. v. Dorgan, 16 U. S. App. 290, 309, 7 
G. G. A. 581, and 58 Fed. 945, wLere this court, speaMng by Judge 
Taft, said liât ail language in life policles limiting the liability 
of the Company should be construed fa^orably for the insured; 
that ail doubts or ambiguities should be resolved against the in- 
surer. 

The words "voluntary exposure to unnecessary danger," literally 
interpreted, would embrace evéry exposure of the assured not ac- 
tually required by the circumstances of his situation, or enforced 
by the superior will of others, as well as every danger attending 
such exposure that might hâve been avoided by the exercise of care 
and diligence upon his part. But the same words may be fairly 
interpreted as referring only to dangers of a real, substantial char- 
acter, which the insured recognized, but to which he nevertheless 
purposely and consciously exposed himself, intending at the time to 
assume ail the risks of the situation. The latter interprétation is 
most favorable to the assured, does no violence to the words used, 
is consistent with the object of accident insurance contracts, and 
is therefore the interprétation which the court should adopt. One 
of the accepted meanings of the word "voluntary" is "done by de- 
sign or intention; purposed; intended." Webst. Dict. Judge Glark, 
who presided at the trial, instructed the jury that: 

"Mère négligence or Inattention is not an exposure to danger within the mean- 
ing of the policy,— mère thoughtiessness, — but it requires a degree of appréciation 
of danger at the time to make it voluntarily assumed, and a voluntary exposure. 
* * * If you find that standing on the platform, under ail circumstances of this 
case, taking into account his position on the train, the speed of the train, the 
track, and everything else that makes up the situation where the accident occurred, 
if you find that that was dangerous, and that, being conscious of that danger, he 
took a position that exposed him to it, and death resulted, your yerdict should be 
for the défendants, otherwise for the plaintiff, as to that issue." 

The Company was not entitled to a more favorable interpréta- 
tion of the contract than this instruction indicated. 

This interprétation is in harmcny with other clauses of the writ- 
ten contract. For instance, the company insured against "bodily 
injuries," effected through external, violent, and accidentai means, 
which, independently of ail other causes, immediately and wholly 
disabled the assured from transacting business pertaining to his 
occupation as a bookkeeper, but expressly excepted "intentional 
injuries, inflicted by the insured or any other person." A bodily 
injury, therefore, not intentionally inflicted upon the assured, but 
which may hâve been due wholly to négligence or thoughtiessness, 
was covered by the contract; and it is equally clear that. if death 
ensued from bodily injuries resulting from such négligence or 
thoughtiessness, the case would be covered by the contract. But 
is it to be supposed that the contract included a case of death from 
bodily injuries inflicted by the accused upon himself carelessly, but 
not intentionally, and yet that death, resulting from a careless or 
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négligent exposure of the assured to unnecessary danger^ witli no 
intention upon his part to commit suicide or to injure himself, was 
excepted from tlie opération of tiie policy? This question must be 
answered in the négative; and such an answer means tliat, look- 
ing at the whole contract, the words "voluntary exposure to un- 
necessary danger" are to be held as importing an exposure by the 
assured to unnecessary danger, with the intention or design at the 
time to risk the conséquences of such exposure. 

In Miller y. Insurance Co., 92 Tenn. 167, 187, 21 S. W. 39, which 
was a suit upon an accident j)olicy, exempting the company from 
liability where the injury resulted from "voluntary exposure to 
unnecessary danger," the court held that thèse words were not "the 
entire équivalent of 'ordinary négligence,'" and that "a degree of 
consciousness of danger is necessary before there would be that 
voluntary exposure to unnecessary danger required to prevent in- 
demnity." 

In Keene v. Association, 164 Mass. 170, 41 N. E. 203, which was 
an action upon a policy of life Insurance, exempting the company 
from liability when death or injury happened in conséquence of 
voluntary exposure to unnecessary danger, hazard, or perilous ad- 
venture, the court said: 

"A voluntary exposure to necessary danger is not forbidden, nor an involun- 
tary exposure to unnecessary danger. * * * There are other dangers which 
one need not encounter, if he knows of their existence long enough beforehand, 
as, for example, a runaway horse or a coming car; and a mère inadvertent and un- 
intentional exposure to a danger of this kind is not voluntary, but involnntary. 
A yoluntary exposure to unnecessary danger implies a conscious intentional ex- 
posure, — Bomething of which one is conscious, but willing to take the risk of. 
By taking a policy of insurance against accidents, one naturally understands that 
he is to be indemnified against accidents resulting in whole or in part from his 
own inadvertence. Great négligence will not necessarily defeat a fire policy. 
.Tohnson v. Insurance Oo., 4 Allen, 388. And in the présent policy against acci- 
dents, upon the évidence, although the jury might well find a voluntary exposure 
to danger, we cannot say that It would be bound, as matter of law, to do so." 

In Follis v. Association, 62 N. W. 807, 809, the suprême court 
of lowa held that "voluntary exposure to unnecessary danger," in 
a life insurance contract, means something more than contributory 
négligence, or the want of ordinary care on the part of the assured. 

There are, it must be admitted, authorities that look the other 
way. But we are of opinion that the better reason is with the 
cases holding that the words "voluntary exposure to unnecessary 
danger," in accident policies such as the one hère in suit, import 
a consciousness of the danger, and an intention to risk the con- 
séquences of exposing one's self to it. Wliether, in the présent 
case, the exposure was unnecessaryj and whether the assured was 
aware of and appreciated the danger, and intentionally or purposely 
risked it, were questions of fact that were properly left for the dé- 
termination of the jury under appropriate instructions by the court 
as to the law of the case. In making such détermination, the jury 
were entitled to look at ail the évidence, and, as a récognition of 
the danger and the intention of the assured to take the risk at- 
tending the situation may not unreasonably hâve been inferred 
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from the cîrcumstances and from his acts, the jury were entitled 
to infer a Toluntary exposure to unnecessary danger from any 
facts showing that he could not hâve failed to recognize the exist- 
ence of the danger, and must hâve purposely or intentionally risked 
it. 

Before leaving this part of the case, it is proper to refer to the 
action of the circuit court touching certain spécial requests by the de- 
fendant for instructions. 

The défendant asked the court to instruct the jury that if they 
found "that Albert G-. Mitchell was an intelligent man, accustomed 
to railroad traveling, and while in the exercise of his own free wil], 
and without any necessity therefor, was standing upon the plat- 
form of the car with his hands in his pockets, or upon the steps 
of the platform of said car, while in a train propelled by steam, 
and running at a speed of about twenty-flve miles an hour, then 
this will be a 'voluntary exposure to unnecessary danger,' in the 
sensé of the policies; and, if death resulted from the sarae, you will 
find for the défendants." This instruction was properly refused, 
because it assumed that the conduct of Mitchell, as described in 
the jjroposed instruction, was, as matter of law, a voluntary ex- 
posure of himself to unnecessary danger. 

The défendant also asked the court to instruct the jury that if 
they found that "Mitchell was an intelligent man, and at the time 
exercising his own free will, and, without any necessity therefor and 
with a knowledge of the danger to which he was exposed, was 
standing upon the platform of the car with his hands in his pockets, 
or upon the steps of the platform of said car while the train was being 
propelled by steam at a speed of about twenty-flve miles an hour, then 
this would be a 'voluntary exposure to unnecessary dangei*'; and, if 
death resulted from the same, you will find for the défendants." 
This instruction was given as requested, with the addition of the 
words "if the jury, under ail the cîrcumstances, find that the posi- 
tion was, in fact, dangerous." The modification made by the court 
of the proposed instruction was entirely proper. It was not for 
the court to say, as matter of law, that the position of Mitchell 
when riding on the platfonn was in fact dangerous. The track of 
that part of the road over which the train passed while Mitchell 
stood on the platform was straight and level, and therefore the 
danger of being thrown from the car by sudden jerks of the train was 
not so great as it would hâve been if the road had been curved 
or uneven. The question as to the extent or character of the dan- 
ger to which Mitchell exposed himself was a question of fact. At 
the trial below, the défendant itself placed numerous witnesses 
upon the stand, and interrogated them as to the danger of riding 
upon the platform of a rapidly moving railroad train. It sought to 
establish by évidence that it was a position of great danger. It 
was eminently proper that such an issue of fact should hâve been 
left to the jury. 

The défendant requested the f ollowing instruction to be given : 
"If you find Albert G. Mitchell was an intelligent man, and exercising his own 
free will, and without any necessity therefor, and with a knowledge of the dan- 
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ger to which he was exposed, but which danger he may not then hâve realîzed 
or beea then thinking about, and was standing upon the platform of the car with 
his hands in his pockets, or was standing upon the steps of the car, running by 
steam at a speed of about twenty-five miles an hour, then this would be a "volun- 
tary exposure to unnecessaiy danger,' in the sensé of the policies; and, if dtath 
resulted from the same, you will find for the défendants." 

Tlie instruction was properly refused, for the reason, if for no 
other, that it was so worded as to confuse or mislead the jury. If 
the assured could hâve had actual "knowledge" of the danger to 
which he was exposed, and yet did not think of it or realize it to 
any extent, then the object of the instruction was to afflrm that 
the intention with which he so exposed himself was immateriai ; 
whereas, as we hâve said, there could be no voluntary exposure to 
unnecessary danger, within the meaning of the contract, unless 
the assured was conscious of the danger, and intended — that is, 
purposely determined — to risk it. But, independently of this view, 
the instruction might well hâve been refused upon the ground that 
the subject had been fully covered by the gênerai charge of the 
court. 

There is another view of this question which is entitled to great 
weight. ■ The policy expressly déclares that the insurance does not 
cover "entering or trying to enter or leave a moving conveyance 
using steam as a motive power, except cable cars." It thus ap- 
pears that the minds of the parties were directed to the possible 
conduct of the assured when about to use or when using railroad 
cars propelled by steam. When, therefore, the insurance Com- 
pany took care to déclare that it would not be liable for injuries 
or death resulting from entering or trying to enter or leave a mov- 
ing conveyance using steam, it is reasonable to hold that it did 
not intend to forbid absolutely riding on the platform of a rail- 
road car, but intended to insure against ail accidents arising from 
railroad travel other than those arising from entering or leaving a 
car when it was in motion, leaving every question as to "voluntary 
exposure to unnecessary danger" to be determined by the facts of 
each case. Of course, the officers of the insurance company knew, 
what every one else knew, that passengers on railroad cars often 
passed over the platforms of cars from one car to another while the 
train was moving rapidly, and sometimes stood or rode upon the 
platforms of rapidly moving cars. If the company intended to ex- 
clu de liability for injuries or death resulting from voluntary acts 
of the assured while on a railroad car that exposed him to danger, 
why did it expressly except only the "entering or trying to enter 
or leave a moving conveyance using steam," and omit ail référence 
to the more common occurrence of riding upon the platform of such 
a conveyance? The answer to this question suggests reasons, 
founded in justice and fair dealing, why the gênerai words "vol- 
untary exposure to unnecessary danger" should not be so enlarged 
by construction as to embrace, as matter of law, a case of riding 
upon the platform of a moving railroad car through mère careless- 
ness or heedlessness, and without any purpose or appréhension of 
being injured or killed. 
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In Southard v. Assurance Co., 34 Conn. 574, it was said: 

"Now, it may be said that this spécifie exception from the scope of îndemnity 
ot death or injury happening from causes and under circumstances expressly set 
forth leaves, by fair implication, death or injury from ail other causes and under 
ail other circumstances included in the contract of indemnity; thuS logically 
inverting or complementing the maxim, 'Expressio unius est exclusio alterius.' " 

And in Marx v. Insurance Co., 39 Fed. 321, 322, which was an 
action upon a poliey similar to the one hère in suit, the court said : 

"As to the condition exempting défendant from liability in case of death from 
violating a ruie of a corporation, it is said that deceased was forbidden to ride 
on the platform by a rule of the railroad company, which was inscrihed on a 
métal plate on the door of the car. Whether this can be taken to b« a rule of a 
corporation, or what shall be a rule of a railroad corporation within the meaning 
of the condition, is net very clear. By another condition, some limitations are im- 
posed upon poliey holders traveling by rail, as follows: 'Entering or trying to 
enter or leave a moving conveyaûce using steam as a motive power; walking or 
beiug on a railway bridge or roadbed.' Haying thus defined the acts which must 
be avoided by poliey holders in traveling on cars, I doubt very much whether an- 
other can be added under the gênerai désignation of a 'rule of a corporation.' " 

While we do not rest our décision upon the ground last stated, 
the considérations in support of that ground tend to sustain the 
gênerai proposition that the voluntary riding upon the platform of 
a rapidly moving railroad car, although there may be no necessity 
therefor, is not in itself and as matter of law a voluntary exposure 
to unnecessary danger, within the meaning of the contract in suit, 
but présents a question of fact to be determined by the jury un- 
der ail the évidence before them. 

It is proper to add that at the close of the gênerai charge the court 
was asked by the défendant to instruct "the jury on the subject of 
voluntary exposure, and especially as to his knowledge of danger, 
that men are intended or presumed to know that which is open 
and plain to be seen, and to intend the natural and probable consé- 
quences of their own acts." The court replied: 

"Well, that is good law. I said to the jury, in another form, that in determin- 
ing whether he Ijnew the danger, and was, to an extent, conscious of it, that they 
would look to whether it is one that a man of reasonable care and caution would 
hâve seen and appreciated, and from that they may infer that he knew it; on 
the contrary, as bearing on the same point, that they might look to the fact, if 
proven as a fact, that men of intelligence and reasonable care and prudence con- 
stantly rode in a position of that sort. That is a mère circumstance. It -don't 
prove that the man who rode in the position didn't appreciate that it was dan- 
gerous." 

Counsel for défendant having observed that there was évidence 
in the case that the deceased "had his hands in his pockets at the 
time, and that he also warned a little boy," the court replied: 

"Yes, sir: I hâve said, 'Look to everything in the case,' and I meant the moat 
minute particle of the proof . I didn't go over it ail, but I presumed that, when I 
said they would look over it ail, it waa their duty to charge their memory, so far 
as they can, and give it considération." 

Our attention has been called to numerous adjudged cases in 
which the court has instructed the jury, as matter of law, that cer- 
tain acts upon the part of a passenger on a railroad car constituted 
such contributory négligence as precluded a right of recovery 
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agàîii|^ ite railroàd compâny. The principles announced in tliose 
casesnia^ not, in our opinion, applicable to a contract of life in- 
suranc€ "that does not in terms exempt the insurer from liability 
AN^hèr;^' thè death of the insured is caused \)j his négligence or want 
of dnë ,çâre. If an accident insurance company wishes to make 
it a condition of its liability that the assured shall not be guilty of 
négligence contributing to his injury or death, it should take care 
that tiié contract with the assured expressly so provides. The con- 
tract in suit covers the injury or death of the asisured from ail ex- 
ternal, violent, and accidentai means, except in the cases specifl- 
cally declared in the contract not to be covered by its provisions. 
Bodily injury or death resulting from the carelessness of the as- 
sured jsilot excepted from the contract. This question waa satis- 
factorily disposed of by Judge Clark when overruling the motion 
for a. pew trial. After observing that the law, as a matter of pub- 
lic policys imposes on the carrier of passengers the highest degree 
of skîll ajttd caution reasonably possible for the protection of its 
pas^eii^é^s, and that, whenever the passenger's négligence con- 
tributes/to bring about the accident, that is an end of the case, 
he sâid : 

"On tiie çontrary, in cases between insurer and insured, the relation is one 
esta,blisliea by contract, and this contract or policy undertakes to insure the 
ppliey htJdjër, generally, against death or injury resulting from violent, external, 
an(J âbciolehtaj means, and includes an accident resulting from the ordinary negli- 
genep pi ine insured, as well as that of others. The policy then provides that it 
shall not estend to nor cover accidents which resuit nnder spécial and exceptional 
conditions, and among such exceptions is that of an accident resulting from a 
'voluntaryi ■. exposure to unnecessary danger.' The policy protects the assured, 
then, agajnst ail violent and external accidents not embraced within one of thèse 
exceptions. The policy doee not require, and the assured does not contract for, 
the ex^dse 6f reasonable care and caution, and no such considération as that 
enters intb ithe question except remotely and secondarily. The primary and gên- 
erai purpose of the contract is clearly one of insurance against accidents generally, 
and the question of whether the circumstances of a particular accident bring it 
within otie of thèse exceptions is not a question whether the assured has exercised 
reasonable care or caution, nor whether he has been guilty of contributory négli- 
gence; but it is a question of wheth«r or not the insurance company has shown 
(the bupden being on it to do so) that the insured voluntarily and uunecessarilj' 
exposed hinjself to danger, and that the accident resulted in cons«quence thereof. 
And it is to be borne in mind ail along that thèse exceptions by which the benefits 
of thè contract may be forfeited or lost to the assured are strictly consti'ued 
against tîie company, and liberally in favor of the assured. In fact, this principle 
pervades the entire law of insurance contracts of every kind whatever." 

In thèse views we entirely concur. They are supported by the 
décision in Insurance Co. v. Martin, 32 Md. 310, 312, which vras an 
action tipon an accident policy. The court said: 

"Nor is it a good défense that the accident was caused by the mère carelessness 
or négligence of the assured. In cases where the foundation of the action is an 
injury occasioned by the négligence of the défendant, and the liability of the lat- 
ter grows ont of such négligence, it is always a good défense to show contributing 
négligence on the part of the plaintiff; but hère the liability is created by a con- 
tract, one of the chief objects of which was to protect the assured against his 
own niere carelessness or négligence. It has long been the universally settled 
construction of fire polieies that they cover a loss where the fire may be caused 
by thé carelessness, négligence, and want of due caution on the part of either the 
assured hiœself, or of his servants, agents, or tenants, because one of the prin- 
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cipal objeots the assured bai in Tiew in effecting an insurance is protection against 
oasualties arising from thèse causes. The same construction, for the same, il 
uot a stronger, reason, must be given to a policy like the présent, uot only because 
of the character of the insurance effected, but because its positive language and 
the terms of the exception show that ail accidents resulting from mère careless- 
uess or négligence are insured against. The observance of due care and diligence 
on the part of the assured is no élément of the contract on his part, and eau in 
no way affect the right of action thereon." 

See, also, Wilson v. Association. 53 Minn. 470, 479, 55 N. W. 626 ; 
Freeman v. Insurance Co., 144 Mass. 572, 576, 12 N. E. 372; 2 
May, Ins. § 530. 

It remains to consider the question relating to the clause of the 
policy exempting the Company from liability if the assured was 
injured or came to his death in conséquence of his "violating rules 
of a corporation." Upon this point the court charged the jury: 

"If the Company had a rule that the passengers were not permitted to stand 
on the platform of the car, and that was known to him, it was his duty to obey 
it; and whether it was known to him or not you may détermine by looking to 
the fact of the extent of his acquaintance with traveling, — how much of that he 
had doue; how frequently, — the fact that the rule was placarded on the doors 
of the car, if such was the fact, and whether or not it was a rule which a rea- 
sonable and prudent man would probably know. To coustitute it a rule such as 
he is bound by, it must hâve been a rule which the company itself enforced, or 
used a reasonable effort to enforce, and it required that to keep it in force as a 
rule; and if the company habitually violated, or permitted it, without any effort 
to prevent it, to be habitually violated by passengers, then it would not be a rule 
which he was bound to obey. If it was known to him, and was a rule which was 
enforced, or a reasonable effort was made to keep it enforced, it was his duty to 
obey it; and, if he failed to do so, it would defeat his recovery." 

The défendant excepted to tliis portion of the charge, upon the 
ground that ail the évidence in the case tended to show that the 
railroad company had a rule forbidding passengers from riding on 
the platfonn of its cars while trains were in motion, and that the 
company and its agents attempted in good faith to enforce the 
same, and did not voluntarily permit said rule to be violated or 
nullified. 

We think the speciflc objections made to the charge were met 
by what the court said to the jury. The objections conceded that 
the assured was not bound to obey any rule of the railroad com- 
pany which the latter did not itself recognize as binding, and in 
good faith attempt to enforce. That question was fairly submitted 
to the jury. The court assumed, and rightly, that the assured was 
not to be charged with violating any rule of the company of which 
he had no knowledge. To this part of the charge no exception was 
or properly could hâve been taken. Whether the assured had such 
knowledge of any rule of the railroad company forbidding passen- 
gers to ride on the platforms of cars was left to the jury to déter- 
mine upon the évidence. That was a proper disposition of the 
question. It was well said in Marx v. Insurance Oo., 39 Fed. 321, 
322: 

"If, however, it shall be conceded that the railroad company had at some time 
prier to the death of Marx adopted a rule forbidding passengers to ride on the 
platform of a car, and that such rule was within the gênerai condition of the policy 
referring to rules of a corporation, it was not then in force. The testimony of 
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tlie trainmen wa» to the effect that it waa not at ail obserred. Ail passengers on 
the road vrho were so inclmed, and often by the invitation of the trainmen, rode 
•n the platforms of the cars as f reely and as commonly as elsewhere. Under sndi 
clrcumstances it cannot be said that there was any rule of the railroad company 
as to riding on the platform. The cases cited to show that the consent of a con- 
ductor of a train or others in authority shall not be effectuai to set aside such a 
rule, in so far as it may affect the liability of the railroad company for any In- 
juries received while in that position, are not controlling. An Insurance company 
offering Indemnity for injury or death in case of accident, as to its policy holders, 
is not at ail in the position of a carrier for hire as to its passengers. ïhe latter 
is engaged in a spécial service of peculiar danger, as to which some rules of con- 
duct on the part of its patrons are highly necessary. The former assumes a guar- 
dianship of its patrons in respect to the casualties of life which beset men every- 
where, and as to which it is not praeticable to impose limitations which shall be 
constantly borne in mind by the insured. Will any one say that on sea and land, 
at home and abroad, a policy holder must constantly consider whether he is within 
ail the rules of ail the corporations, public and private, which he may in any way 
encounter? Whatever the answer may be to any such question, it is plain enough 
that a rule of a corporation, within the meaning of this policy, must be one which 
is known to the policy holder, and of force at the time of the alleged violation. 
The évidence at the trial did not establish this fact, and the policy cannot he 
av(rided on the ground that the deceased was not observing its terms at the time 
of the accident." 

See, also, Railway Co. v. Lowell, 151 U. S. 209, 218, 14 Sup. Ct, 
281. 

We perceive no error of law in the record, and the judgment of 
the circuit court is therefore affirmed. 



BENNETT v. SALISBURY. 
(Circuit Court of Appeals, Second Circuit. Febniary 23, 1897.) 

L LiBEL — False Newspaper Publioation — Malice— Reckless I>friippEKENOE. 

A newspaper proprietor, absent in Europe, prescribed for his employés a 
rule that communications of a Personal nature sent by unknown correspond- 
ents must be verified on investigation by an accredited correspondent, and, 
when so verifled, might be published. Eeld, that where a scandalous story, 
go received, veritied, and published, was utterly untrue, the court, in an action 
against such proprietor, properly left it to the jury to détermine whether the 
rule evinced such wanton disregard of others' rights; and such reckless indif- 
férence to conséquences, as to be équivalent to malice, which would authorize 
the infliction of punitive damages. 
S. Bame — Abmissibility of Evidence. 

In such case, testimony of the city editor as to his belief in the thoroughnesa 
of the investigation was properly stricken ont, as his good f aith or malice was 
not in issue, and the question of punitive damages turned entirely on the malice 
of the défendant. 
t. Same— Instructions. 

Where the publication contained utterly false charges of unchaste and 
scandalous couduct, the court told the jury it was quite likely they would con- 
sider it as an atrocious libel, of the character which, in remoter régions, where 
respect for law does not prevail to the same extent, is frequently punished 
by an appeal to the horsewhip or shotgun. Eeld, that this was not error, 
as, in connection with the whole charge, it was not of an inflammatory char- 
acter, and amounted to no more than a statement that plaintiS was rather 
to be commended than prejudiced by appealing to the courts for redress. 
4 Same— EvinENCE or Spécial Damage. 

Where punitive damages only are sought, and no évidence of spécial damages 
b given, évidence by défendant tending to show absence of spécial damagea 
may be excluded as immateriaU 

T8 P.-49 
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6; SamI— BviBfiNOE— JnnoMEMTs aoaikst Otheb Newbpapbrs, 
' Evidence that plaintiff has recovered a judgment against another newspa- 
per'for' publishing the same libel is inadmissible. 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 
John A. Taylor, for plaintiff. 
Joseph H. Ohoate, for défendant. 
Before WALLAOE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Everett E. Salisbury, the défendant 
in error, brought an action in the circuit court for the Southern 
district of New York against James Gordon Bennett, the publisher 
and proprietor of the New York Herald, to recover damages for 
a libel which was published in that newspaper on November 28, 
1893, and recovered a verdict for $5,000, whereupon the présent 
writ of error was brought by the défendant in the trial court. 

The libel, after the headlines: "Wrecked Two Pamilies. Ber- 
tha Kinney's Confession Made Her Mother Insane and Drove Her 
Father to Resign His Pastorate," — proceeds as follows : 

"Plainfield, Conn., November 27, 1892. The facts hâve come out to-day in a 
scandai of the most painful character in the flourishing factory village of 
Moosup, near this town. The two familles involved are the most prominent and 
influential in the village, and one of them is practically destroyed, the daughter 
being disgraced, the mother made insane, and the father, a preacher, so over- 
whelmed with shame and sorrow that he has retired from the ministry. The ruin 
was caused by the relations between E. E. Salisbury, the wealthiest man in the 
village, who has a beautifnl home and an interesting family, and Miss Bertha 
Kinney, the daughter of the Rev. G. W. Kinney, pastor of the Baptist Church." 

The libel, after giving a sensational story in regard to the dis- 
covery of Miss Kinney's condition, the almost hopeless insanity of 
her mother in conséquence, and of the résignation as pastor of "the 
heart-broken father," said: 

"What will be the resuit of the exposure in the Salisbury family remains to be 
seen, but Mr. Salisbury stands deeply disgraced in the eyes of ail the people of 
the town in which he had long maintdined an irreproachable character." 

On the night of November 26th this article was sent by telegraph 
to the Herald oflice, and was signed by an unknown person. The 
employé who acted at the time as night city editor telegraphed 
the substance of the story to the "accredited" or known correspond- 
ent of the Herald in Plainfield, asked him to investigate it, and re- 
ply at once whether it was true or faïse. Moosup is a manufactur- 
ing village of 2,500 or 3,000 inhabitants, in the town of Plainfield. 
This dispatch came within what was called the "city department" 
of the Herald, which included a radius of about 100 miles, except 
Philadelphia, from New York. In this department the newspaper 
had numerous "accredited" agents or correspondents. A witness, 
who had been connected with the Herald, said: "It would be im- 
possible to tell the number. At every little place they had a cor- 
respondent." Reply was received from the regular correspondent 
about 11 o'clock in the evening of November 27th that the account 
was correct, whereupon it was published. The entire story, in ail 
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its incidents, turned out to be baseless, and on January 16, 1893, 
the Herald published a retraction, in whicli it said that it had 
made a thorough investigation, and, in substance, that no ground 
for allégations or suspicions against eitber of the parties ever ex- 
isted, and that it had been imposed upon by its news correspond- 
ent, who had ceased to hâve any connection with the Herald. 
Upon the trial no évidence of spécial damage was introduced by 
the plaintifl, and the falsity of the libel was admitted by the de- 
fendant. At the time ofthe publication the défendant was in 
Paris, and it was apparently conceded that he had no personal 
ill will against the plaintiff, and had probably never heard of him. 
The important question which arises upon the bill of exceptions 
is in regard to the charge of the trial judge upon the subject of 
punitive damages. It was testifled that the defendant's rule was 
that the employés should never take anything that should be sent 
to them by anybody who was not regularly in their employ, and 
should not print such communications unless they could be ver- 
ified. Another witness said that the rule was that, when matter 
of a suspicions nature reached the ofBce, it was not, under ajiy 
circumstances, to be published, unless each and every statement 
contained in it was fully verifled on investigation by accredited 
correspondents, or in some other way. The court, after charging 
the jury upon the question of compensatory damages, charged that 
the plaintifE was not entitled to punitive damages on account of 
Personal malice or personal ill will on the part of the défendant, 
and that: 

"The only theary upon which it is claimed that exemplary or vindictive damages 
should be given in thia case is npon the theory of reckless indifférence to the 
rights of others. The i-ule has been laid down by the courts that, even -where 
no actual malice is shown, exemplary damages may be given when there is proved 
such wanton disregard or such reckless indifférence to the rights of others as is 
equiyalent to the intentional violation of such rights. There are cases which 
hâve held that a jury was warranted in finding such reckless indifférence where 
a newspaper published libelous statements with regard to an individual without 
making the slightest effort to investigate into their truth or falsity. Now, the 
situation hère is différent from the situation in those cases, because you hâve évi- 
dence hère of the employés of the défendant as to the rules of the office. The 
principal, Mr. Bennett, has prescribed certain rules for the guidance of his sub- 
ordinates, and for the négligence of his subordinates he is responsible, whether 
they obey the rules or not. For a malieious act on th« part of a subordinaté the 
principal is not responsible, unless he himself has been in fault; that is, in the 
sulficiency of the rule which he has prescribed. The rule in force in the Herald 
oiEce at that time was that, where communications libelous in character were 
received from some one unknown to the paper, they were not to be published until 
the paper had sent to its accredited représentative in the place where the notice 
came from, and had been informed by him that the statement was accurate." 

After stating the arguments which the plaintiff had suggested 
against the sufiSciency of the rule, the judge further charged: 

"Bearing those rules in mind, you will détermine whether, in publishing this 
article in the way in which it was published, — that is, hanging it up for twenty- 
four hours until the accredited agent could be communicated with, and not pub- 
lishing it until he had vouched for the accuracy of the article, — you are to dé- 
termine, in the first place, whether or not that rule allowed publications to be 
made with such wanton disregard of another's rights, and such reckless indiffér- 
ence of conseçiuences, as would be the équivalent of malice. If you reach tlu>,t 
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conclusion, yon may add compensatory or vindictive damages to the amount which 
you will find the plaintiff entitled to for injury to his feelings, and for the be- 
smirehment of his réputation. But, uniess you do reach the conclusion that the 
methods adopted in the Herald office under the direction of Mr. Bennett himself, 
as his Personal régulation of the machinery under his control, were so devised that 
they may fairly be said to be recklessly indiffèrent to the rights of others, you 
are uot entitled to add anything for exemplary damages to the amount of your 
verdict." 

The défendant excepted to so much of the charge as permitted 
the jury, under any circumstances of the case, to allow exemplary 
damages, and to that part of the charge which permitted the allow- 
ance of such damages if they found that the rule of the défendant 
allowed publication to be made with such reckless disregard of 
others' rights as to amount to malice. The subject of the care that 
shall be demanded from the large daily newspapers of the country 
in the investigation of the charges of misconduct or of crime which 
they publish in regard to persons who are comparatively unknown 
beyond the communities in which they live, bas been, of late, fre- 
quently before judges and juries. It has become the course of 
business of newspapers of this class to reçoive announcements of 
this character from news bureaus and from numerous spécial cor- 
respondents who are scattered over the country, and it has been 
the custom of some daily journals to rely upon the good faith and 
accuracy of thèse correspondents, and to publish, in substance, 
whatever they sent over their own signatures, without further in- 
vestigation into its truthfulness, and, in an action for libel, when 
the falsehood of the publication was manifest, to attempt to ward 
off the charge of recklessness by saying that the information was 
received and was published in the usual course of business. Nei- 
ther judges nor juries hâve been satisâed with the sufflciency of 
this kind of care. It is so insufttcient as to be justly regarded as 
an absence of care, and as recklessness with respect to the rights 
and réputations of strangers to the publisher. The excuse was it- 
self regarded as indicative of a careless indifférence to and igno- 
rance of the obligations of an owner to use his property so as not 
to injure others. 

This case présents a différent state of facts and a différent dé- 
fense upon the subject of punitive damages. The défendant was 
an absentée, and, in addition to the fact that he could hâve no 
Personal ill will against a plaintiff of whom he had never heard, 
he had no personaï oversight over the conduct of his agents, and 
could not be visited with punitory damages for recklessness which 
he had neither known nor permitted nor countenanced. Thus, Mr. 
Justice Gray, in Eailway Co. v. Prentice, 147 U. S. 101, 13 Sup. Ct. 
261, in discussing the law relating to punitive damages against a 
principal for the unauthorized tort of his agent, says: "Though the 
principal is liable to make compensation for a libel published or a 
malicious prosecution instituted by his agent, he is not liable to 
be punished by exemplary damages for an intent in which he did 
not participate." The défendant, therefore, for the purpose of 
showing that he did not give his employés license to publish libel- 
ous articles without investigation, and could not, therefore, be 
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consîdered as participating in their conduct if ît was malicious, 
gave évidence of tlie rules which hâve been stated. The trial judge 
was, therefore, called upon to look at the rule, and see whether, 
if carried eut, it shut the door against recklessness, or if it was 
simply a course of conduct which was recklessness in itself. He was 
properly of the opinion that an absent owner of a newspaper, who 
had left the réputations of people to protection by this rule only, 
could not be said to be, as matter of law, freed from liability to 
punitory damages, and that the question was one of fact for the 
jury. He therefore instructed the jury in the language which bas 
been quoted. 

The rule was, in substance, that communications of a personal 
nature, which were sent by unknown correspondents, must be ver- 
iiied on investigation by an accredited correspondent, and, when 
thus verified, might be published; and the question which was sub- 
mitted was whether, upon its face, and in view of the known haz- 
ards which attend the imprimatur of an accredited correspondent, 
it was not merely inadéquate, but was so devised as to show that 
the owner of the newspaper was recklessly indiffèrent to the rights 
of others. Expérience has shown it to be a fact that the rule of 
implicitly trusting a newspaper correspondent is a dangerous one, 
and that of ail slanders those in regard to chastity require prudent 
investigation, lest the character of innocent persons should suffw' 
a lifelong injury. The rule in question turned over a suspicions 
story from an unknown author to the regular correspondent. Tlie 
rule is silent in regard to the character of the investigation, the 
character of the man who is to make it, the caution, the prudence, 
the thoroughness with which it must be conducted, the amount of 
proof whicïi must be required, or the extent of the report wliich 
must be made. The story which was received at the office of the 
Herald, if it was true, wrecked, and if it was not true, must injure, 
the happiness of two families, and was of such a character as to 
require especial caution before publication. The jury probably 
found that the rule was inadéquate fo meet the imperative de- 
mands for prudence and caution which an investigation of the truth 
of such a narrative required. If such a rule is to protect from 
punitive damages the absent or nonresident or résident owners of 
newspapers who intrust the management of their large property 
and business to subordinate agents, the principle of law which 
makes careless indifférence to an injury which may happen to others 
équivalent to malice can be easily avoided. It is xirobably true 
that the requirement of a more stringent rule and more searcliing 
habits anu practice of investigation and of more self-denial in re- 
spect to the publication of libelous matter would comx)el a marked 
diminution of that style of news, but such a resuit would not be 
a cause for anxiety. 

A sentence in the charge of the judge is excepted to in which he 
told the jury that it was quite likely that they would consider 
that it was an atrocious libel, of the character which in remoter 
sections of this country, where respect for the law does not prevail 
to the extent that it does hère, is frequently punished by an ap- 
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peal to the horsewhip or the sliotgun. Tliat ît was an atrocious 
libel was manifest, and was not denied. The context shows that 
the remaining part of the sentence was for the purpose of suggest- 
ing to the jury that an appeal to the courts of the country for rép- 
aration was not to be regarded as improper or unihanly. The re- 
mark, read in connection with the whole charge, was not of an in- 
flammatory character. It was but the statement of a fact within 
common knowledge, and in substance amounted to no more than 
telling the jury that the plaintiff should rather be commended than 
prejudiced by choosing a judicial tribunal for redress. 

Questions were asked of the night city editor, who was in charge 
of the ofiSce when the communication was referred to the regular 
correspondent, as to his belief in the thoroughness of the investi- 
gation. The answers were stricken out upon motion, to which the 
défendant excepted. The good faith or the malice of the city editor 
was not in issue, for the question in regard to punitory damages 
turned entirely upon the malice in fact, if any there was, of the 
absent défendant. 

The plaintiff was asked by the défendant if he knew of any one 
in Moosup who believed the story, and if he had lost his status in 
Society or in the church, and if he had lost business in Moosup 
in conséquence of the libel, which questions, upon objection by the 
plaintiff as immaterial, were ruled out. No spécial damage was 
attempted to be proved. It was not claimed upon the trial that 
he had sustained such damage, and the jury were consequently in- 
formed in the charge that there was no évidence of any pecuniary 
loss sustained. Inasmuch as the plaintiff's testimony was silent 
in regard to spécial damage, the attempt to prove its absence be- 
came immaterial. 

An objection was made to the defendant's attempt to prove that 
the plaintiff had recovered judgment against another newspaper 
for the publication of the same libel, which objection was sustained. 
The same question, in substance, was considered by this court in 
Printing Ass'n v. Smith, 14 U. S. App. 173, 5 C. C. A. 91, and 55 
Fed. 240, and was properly regarded as immaterial. The judg- 
ment of the circuit court is affirmed, with costs. 



NATIONAL ACO. SOO. v. SPIRO. 

(Circuît Court of Appeals, Sixtli Circuit. February 2, 1897.) 

No. 260. 
Evidence — Proof op Letteks. 

Upon the trial of an action against the N. Co., a witness testified that Ke 
mailed a letter, addressed to the home ofSoe of the company; that he reeeived 
in reply a letter written on a printed letter head of the N. Co., which was 
signed with a rubber stamp fac simile of the signature of an officer of the 
Company, who had signed a plea in the action, and which referred to the sub- 
ject-matter of the witness' letter to the N. Co. Hekl, that the letter reeeived 
by the witness was sufBciently proven, and was admissible. 
Appeal and Error— Defective Assignments of Ekkok— When Considered. 
Under the discrétion reserved in rule 11 of the circuit court of appeals (21 C. 
C. A. cxii., 78 Fed. exil.), as to noticing errors not assigned, if an assignment 
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which doesnot comply with the raie has any sound merit in it, and the conrt can 
be satisfied frona the whole record that a probable injustice has been done, it will 
be disposed to notice tlie error so defectively assigned; but, if the error com- 
plained of is highly technical, the record indicating no probable injustice, the 
court will not incline to leniency in the enforcement of the rule, though, if the 
error had been correctly assigned, it might hâve f elt constrained to reverse the 
judgment because of it. 
8. Pleas in A'batement— Judgment. 

Under the practice at common law prevailing in Tennessee, when a plaintifE 
succeeds upon an issue joined on a plea in abatement the proper judgment is 
peremptory that the plaintifE recover. 

lu Error to the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Action upon a contract of accident insarance between the National Accident So- 
ciety, a corporation organized under the laws of the state of New York, and Her- 
man Spiro, the assured. The contract provided, among other things, for the pay- 
ment of $5,000 to Fannie Spiro, wife of the assured, in the event said assured 
should, during the continuance of the contract, corne to his death "through exter- 
nal, violent, or accidentai means." An action was begun upon this agreement by 
Fannie Spiro in the circuit court of the state of Tennessee for Knox county. The 
WTit of snmmons was issued and executed April 17, 1894, by service upon one H. 
D. McBumey, as an "agent and adjuster" of said nonresident corporation found 
In Knox county. Upon the filing of the plaintiff's déclaration the cause was rc- 
moved to the circuit court of the United States for the Eastern district of Tennes- 
see, upon pétition of the défendant corporation, upon the ground that it was a 
citizen of the state of New York, and the plaintifE a citizen of the state of Tennes- 
see. After the removal, the défendant filed a plea of abatement, denying that 
H. D. McBurney, on whom process had been served, was at the time of said 
service, or before or since, an agent of said corporation of any kind or character. 
This plea was verified by Jos. I. Bamum, secretary of the said corporation. To 
this a replication was filed, averring that when the writ of summons was served 
upon H. D. McBurney he was an agent of said corporation. Issue was joined, 
and a jury impaneled, who found the issue for the plaintiiï; whereupon judgment 
was entered "that the plaintiff, Fannie Spiro, recover of said défendant her dam- 
ages on account of the matters alleged in her déclaration to be assessed at the 
présent term of the court." A motion for a new trial was entered and overruled, 
and thereupon the same jury was again impaneled and sworn, to well and truly 
assess the damages so sustained, who found for the plaintiff in the sum of $5,055, 
for which judgment was duly entered. A bill of exceptions was allowed, and a 
writ of error has been sued ont, and error assigned. 

Cooper & Davis (McBurney & McBumey, of counsel), for plaintiff 
in error. 
IngersoU & Peyton, for défendant in error. 

Submitted on briefs without oral argument, 

Before TAPT and LUETON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Juage, arter making the foregoing statement 
of facts, delivered the opinion of the court. 

The only questions presented by the assignment of errors relate 
to the proceedings on the trial of the issue joined on the plea in 
abatement. That issue was one of fact, and involved the single 
question as to whether H. D. McBurney was an agent of the Na- 
tional Accident Society of any kind at the time process was served 
upon him. The Tennessee statute of March 29, 1887 (Acts 1887, 
c. 226) conceming suits against corporations of other states "found 
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doîng business in the state," provides that ail such corporations 
may be sued in respect of business transacted witliin the state, 
and that process may be served "upon any agent of such corpora- 
tion found within the county where the suit is brought, no mat- 
ter what character of agent such person may be." To secure 
actual notice of the pendency of such suit, the statute further pro- 
vides that it shall be the duty of the clerk of the court "to imme- 
diately mail a copy of the process to the home office of the cor- 
poration by registered letter," and to file with the papers a cer- 
tiflcate of the fact of such mailing, and make a minute thereof 
upon the docket; "and that no judgment shall be taken in the case 
until 30 days after the date of such mailing." The fourth and last 
section of that act. as further security for actual notice, provides 
as follows: 

"That it shall bc the duty of the plaintiff to lodge at the home office of the Com- 
pany, with any person found there, a written notice from him or his attorney, 
Btating that such suit has been brought, accompanied by a copy of the process and 
the retum of the oiScer thereon, of which fact affidavit shall be made by the per- 
son lodgiAg the same, stating the facts and with whom the notice was lodged, or 
else the plaintiff or his attorney shall make an affidavit that he has been prevented 
from serving such notice by circumstances which should reasonably excuse giv- 
ing it, which circumstances the affldavit of the plaintiff or his attorney shall par- 
ticularly state; and no judgment shall be taken until one or the other of thèse 
affidavits shall be filed and the court be satisfied that the notice had been given, 
or that the excuse for not doing so be suffident." 

Ail the steps required by this statute for the purpose of giving 
actual notice of the pendency of this suit in the circuit court of 
the state were complied with before the déclaration was filed, and 
th«» only question made below upon the trial of the issues under 
the plea of abatement was in respect to the actual relationship of 
H. D. McBurney to the défendant below. The effect of the ap- 
pearance in the state court for the purpose of removing the suit 
to the circuit court, unaccompanied by a plea in abatement, and 
unaccompanied by any qualification of the objects of the appear- 
ance, did not operate as a waiver of the right to object to the 
jurisdiction of the state court over the person of the défendant 
below, and did not eut off the right to plead in abatement after 
the removal had been perfected. This question was certifled to 
the suprême court at a former term of this court. Society v. Spiro, 
18 C. C. A. 382, 37 U. S. App. 639, 71 Fed. 897. The opinion of 
that court upon the question thus certifled is reported in 164 U. S. 
281, 17 Sup. et. 996. Upon the trial of the issues joined under the 
plea in abatement, Masterson Peyton, one of the attorneys repre- 
senting the plaintiff below, testified without objection that the 
claim of Fannie Spiro was placed in the hands of IngersoU & 
Peyton, a firm of lawyers at Knoxville, Tenu., for collection, and 
that he at once mailed à letter, duly addressed to the home olHce 
of the National Accident Society in the city of New York, asking 
for blank forms upon which he might make ont formai prooîs of 
the death of the assured, Herman Spiro. He then said, "I received 
this letter in reply," and started to read the same to the jury. 
The défendant objected to the introduction of this letter, "because 
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the same had not been duly proven." Before any ruling was made 
upon this objection, the witness furtber said: 

"I am not acquainted with the handwriting of the défendant, or any ol its 
officers. The letter is signed by Jos. I. Baïuum, the secretary of the défendant, 
and the same person who has signed the plea in abatement filed in this cause. 
The signature to the letter seems to hâve been placed there by a rubber stamp, 
and is a fac simile of the signature of said Jos. I. Barnum, as it appears on said 
plea." 

The objection to the introduction of the letter in évidence was 
renewed, "because the same had not been duly proven, and that 
comparison of handwriting could not be resorted to, to identify 
and prove a written instrument, especially so inasmuch as the 
signature afflxed to said letter was done by a rubber stamp, and 
not under the seal of the company, or under its signature." The 
objection was overruled, and the letter admitted as évidence. 
The letter was written upon what purported to be a printed letter 
head of the accident society, and described Jos. I. Barnum as the 
secretary and gênerai manager of the company. The letter was 
as follows: 

"New Yorlj, April 11, 1894. 

"Messrs. Ingersoll & Peyton, ICnoxville, Tenn.— Gentlemen: Replying to yours 
of the 9th, I herewith inclose, without préjudice to the rights of our society, 
blanks upon which to submit to us proofs of death in the case of Herman Spiro; 
and, with further référence to this matter, will say that our adjuster, Mr. McBur- 
ney, who is at présent in Terre Haute, Ind., received instructions from us some 
little time ago to call at your office, and make a personal investigation into the 
matter of Mr. Spiro's death. He has full authority to act for us, and will show 
the same to you on his arrivai. 

"Very truly yours, Jos. I. Barnum, Secy. & Genl. Mgr." 

Did the court err in permitting this letter to go to the jury? 
The letter was one received in reply to one addressed to the plain- 
tiff in error at its home office in New York. It came, or purported 
to come, from New York, 'and purported to be a communication 
from the plaintiff in error. It was written upon the business 
letter heads of the corporation, and to it was affixed, by stamping, 
a fac simile signature of its secretary and gênerai manager. The 
circumstances made a prima facie case in favor of the genuine- 
ness of the letter, and justifled its submission to the jury, who were 
the ultimate triers of the fact of its genuineness. The gênerai 
rule which requires proof of handwriting where the genuineness 
of a document or paper writing is involved, has its exceptions. 
There was no question in the case of proof of handwriting by 
comparison. The plea in abatement and other papers already in 
the case did show the undisputed genuine signature of Jos. I. 
Barnum ; and, if it had been claimed that this letter had been writ- 
ten or signed in the handwriting of the same Jos. I Barnum, it 
would hâve been compétent for the jury to hâve tried the question 
of handwriting by comparison of the disputed signature with the 
admittedly genuine signatures already in évidence for other pur- 
poses, though such comparison was probably not admissible by 
experts. Moore v. IJ. S., 91 U. S. 270; Hickory v. U. S., 151 U. S. 
303, 14 Sup. Ot. 334. Of course, no such comparison could hâve 
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been made between a stamped signature and one handwritten, 
ttough the circumstance that one was a fac simile of the other 
might well add to the presumption of genuineness already raised 
by its receipt in reply to one addressed to the corporation at its 
place of business. In considering the exceptions to the gênerai 
rule requiring proof of handwriting where the genuineness of a 
letter is involved, Prof. Greenleaf, in his work upon Evidence, at 
section 573a, says: 

"A further exception to the rule requiring proof of handwriting has been ad- 
mitted in the case of letters received in reply to others proved to hâve been sent 
to the party. Thus, where the plaintiff's attorney wrote a letter addressed to the 
défendant at his résidence, aad sent it by the post, to which he received a reply 
purporting to be f rom the défendant, it was heJd that the letter thus received was 
admissible in évidence, without proof of the defendant's handwriting; and that 
letters of an earlier date, in the same handwriting, might also be read, without 
other proof." 

The same exception is approved in Wharton on Evidence, at 
section 1328. 

The nfâct error assigned is in thèse words : 

"The court erred in allowing the witness for the plaintiff, Masterson Peyton, 
to give to the jury the contents of the paper writing which said witness, said H. 
D. McBumey, showed him upon his arrivai in Knoxville, and which, according 
to Mr. Peyton's testimony, was a power of attorney from the défendant to the 
said H. D. McBurney, without first showing that said writing was lost or de- 
stroyed, that it was in the possession of the défendant and therefore could not be 
produced." 

The witness Peyton, after identifying the letter of April 11, 1894, 
and after it had been allowed to go to the jury, proceeded to say, 
that: 

"After the receipt of this letter on April 17, 1894, a man came to my office, and 
introduced himself as a Mr. McBurney of New York, and presented to me written 
authority from the défendant company to settle and adjust the claim of Fannie 
Spiro; and said that he was acting for the défendant, and had corne hère to ad- 
just the claim of Fannie Spiro, the plaintiff, against the défendant He told me 
he had f ull authority from the company. He also showed me an instrument, with 
the seal of the company attached, which" — 

Hère the attorney s for the défendant objected to the witness 
giving the contents of said paper writing, because it had not 
been shown that the paper writing had been lost or destroyed, or 
that the plaintiff could not hâve had the same produced, and sub- 
mitted to the jury. The court overruled said objection, and al- 
lowed the witness to give the contents of said paper writing to the 
jury as he remembered it. The said witness, resuming, said: 

"It was a power of attorney or authority from the company to Mr. McBurney 
to act for it. McBurney took the paper with him. He did not leave it with us. 
He and I talked some time, and tried to settle the claim; but we failed to corne to 
any agreement. He then left my office. Before he left town, on the same day, 
the plaintiff commenced her case against the défendant in the circuit court of 
Knox county, Tennessee, and on the same day process was served on Mr. Mc- 
Burney, as agent of the défendant." 

For the défendant in error it is urged that the assignaient of error 
does not comply with rule 11 of this court (21 C.C. A.cxii.,78 Fed.cxii.) 
in several respects: First, that it does not quote the full substance of 
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the eyidence admitted ; second, it does net point out any errer commlt- 
ted by the court; and, finally, that, though the ruling of the court may 
hâve been an abstract errer, it was innocuous, because the évidence 
added nothing of weight to that already in, and because in fact 
the witness did not prove the contents of the paper writing, only 
characterizing it as a power of attorney authorizing McBurney to 
represent the corporation. The eleventh rule of this court, after 
providing for assignments of errors, provides, that "errors not as- 
signed according to this rule will be disregarded, but the court, 
at its option, may notice a plain error not assigned." This as- 
signment is not in compliance with the rule which requires, "when 
the error alleged is to the admission or rejection of évidence, the 
assignment of error shall quote the full substance of the évi- 
dence admitted or rejected." Neither does it particularize the er- 
ror which is really complained of. The witness had shown, not 
that the paper writing in dispute was lost or mislaid, but that it 
had been returned to the possession of the defendant's agent, and 
was, therefore, under the control and in the possession of the 
défendant. It was, therefore, shown, contrary to the statement in 
the assignment of error, that the so-called "power of attorney" was 
in the possession of the agent of the défendant, and presumably 
could be produced, not by the plaintifE, but by the défendant. 
This was not such a document as that paroi évidence of its con- 
tents could be given upon mère proof that it was in the control of 
the opposite party. Plaintiff should hâve gone further, and shown 
that notice had been given the défendant to produce the document 
on the trial. If, on such notice, this was not done, secondary évi- 
dence as to its contents would be admissible, after proof of its 
existence. Greenl. Ev. § 560. But the assignment of error does 
not assign as error that notice was not given the défendant to 
produce this paper. This, however, is the very point now pressed 
on us as error. If this assignment had been in compliance with 
the plain rule of the court, we should feel constrained to reverse 
the judgment, and remand for a new trial. So, if the error had 
any sound merit in it, and we could be satisfled from the whole 
record that a probable injustice had been done, we should be dis- 
posed, under tiie discrétion reserved in the rule, to notice a plain 
and meritorious error, though not assigned. That is not the case 
hère. The letter of April 11, 1894, above set out, distinctly de- 
clared that "H. D. McBurney has full authority to act for us, and 
will show the same to you on his arrivai." In accordance with 
this authoritative announcement by the secretary jand gênerai man- 
ager of the corporation, Mr McBurney did make his appearance in 
Knoxville, and in the ofiSce of the attomeys representing Mrs. 
Spiro. That letter was prima facie évidence of McBurney's agency. 
It was compétent, therefore, to show the acts and déclarations of 
the agent, whose agency was at least prima facie established. The 
witness Peyton was permitted, without objection, to testify that 
McBurney said that he "was acting for the défendant company 
to settle and adjust the claim of Fannie Spiro," and said "he had 
full authority from the company, and showed him an instrument, 
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with seal of the Company attached, which," said the witness — At 
this point it was objected that the witness could not give the "con- 
tents of said paper writing, because it had not been shown that 
the paper writing had been lost or destroyed, or that the plaintifE 
could not hâve had the same produced, and submitted to the jury." 
The bill of exceptions states that "the court overruled said ob- 
jection, and allowed the witness to give the contents of the paper 
as he remembered it." The only disclosure then made by the wit- 
ness which could possibly be construed as a statement of the 
contents of the paper was the statement that "it was a power of 
attorney, or authority from the company to Mr. McBurney to act 
for it." We cannot construe this objection as relating to any- 
thing previously stated by the witness. It is an objection to évi- 
dence anticipated, and must be taken as an objection to the wit- 
ness being allowed to say that the paper exhibited to him was a 
power of attorney authorizing McBurney to act for. the défendant. 
This was no more than had been said without objection, and was 
little more than a description of the paper exhibited as author- 
izing the negotiation which the witness said was then had without 
arriving at a resuit. A written statement made by this same H. 
D. McBurney and by Jos. I. Barnum, secretary and gênerai man- 
ager of the company, was received as the sworn déposition of each, 
and read to the jury as évidence for the défendant. Neither denied 
the exécution of such a power of attorney as was mentioned by 
the witness Peyton, and neither, in this statement, denied the 
authenticity of the letter of April 11, 1894. In fact, neither made 
the slightest référence to either of thèse written admissions touch- 
ing the agency of Mr. McBurney. The évidence of those two im- 
portant witnesses was conflned to a statement that McBurney was 
a lawyer, residing in New York, and the président of a corpora- 
tion of the state of New York known as the Mercantile & Insur- 
ance Agency; that the business of such corporation was to "secure 
facts and give advice to mercantile and insurance companies"; 
that that company was employed by the défendant below "to fur- 
nish to it the facts and circumstances surrounding the death of 
said Herman Spiro," and that the said Mercantile & Insurance 
Agency sent McBurney to Knoxville as one of its counsel to in- 
vestigate said matter, "and he was not in any way connected with 
the défendant as olHcer or agent or in any other capacity. He had 
no authority to bind the défendant in any way, and he could not 
compromise or adjust any claim. Ail he could do was to ascer- 
tain the facts, and report them to the Mercantile & Insurance 
Company, which'company would in turn report to its client, which, 
in this case, was the défendant, and which is a corporation of the 
state of New York." This évidence conflicted most materially 
with the letter of April 11, 1894, and with the statements of Mr. 
McBurney to Peyton; yet neither the letter nor the déclarations 
of McBurney are denied or explained, and no déniai is made of the 
statement that McBurney exhibited a paper purporting to be a 
power of attorney from the défendant to him authorizing him to 
represent it. And this was the entire évidence upon the issue 
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joined under the plea in abatement. Under the Tennessee statuts 
above cited, the character of McBurney's agency was immaterial, 
and the plea dénies that he was an agent of any character. Wheth- 
er his agency was such as at common law would justify service of 
a writ of summons upon hùn as a représentative of the company 
is immaterial. If the company had refused to appear or défend 
said suit, and, when sued upon the judgment in the state of its 
création, had attacked the validity of a statute which sought to 
obtain jurisdiction by service upon an agent of the character of 
McBnrney; or if, when its property was seized under such a judg- 
ment, it had resisted upon the ground that the juàgment was 
void, — it would hâve some standing to assail the judgment as with- 
out Personal service, and to attack the Tennessee statute as vio- 
lating the fourteenth amendment of the constitution that f orbids 
a State to "deprive any person of life, liberty, or property, with- 
out due process of law." York v. Texas, 137 XJ. S. 15, 11 Sup. 
Gt. 9. But this is not the situation of plaintiff in error. It ap- 
peared and staked its défense upon the fact of McBurney's agency. 
That issue has been decided adversely to its contention, and noth- 
ing is now open on this record save the proceedings upon the trial 
of that issue. The failure of both Barnum and McBurney to deny 
the genuineness of either the letter of April 11, 1894, or of the 
power of attorney exhibited by McBurney to Peyton, or to deny 
the déclarations of McBurney as proven by Peyton, is most per- 
suasive évidence as to the truth of ail that was said by the lat- 
ter, and of the genuineness of the letter admitting the agency of 
McBurney. To reverse this case because Peyton was permitted to 
say that the paper writing shown him by McBurney was "a power 
of attorney from the plaintiff in error authorizing him to act for 
the corporation," when McBurney did not deny that he had and 
exhibited such a paper, would be to reverse for the merest tech- 
nicality. The facts about this matter were certainly known to one 
or both of thèse witnesses, and their silence justifies the conclu- 
sion that their testimony upon thèse points would not be favor- 
able to the plaintiff in error. The objection now urged is so highly 
technical that we do not feel disposed to leniency in the enforce- 
ment of the rules of the court, as we might do, in our discrétion, 
if the error urged was meritorious. 

The third and fourth assignments of error are to the refusai of 
the court to give in charge certain requests. Thèse requests are 
not made a part of the bill of exceptions. They appear in the rec- 
ord following the bill of exceptions, but are not part thereof. No 
journal entry either sets them out or refers to them, so that they 
are in no way made a part of the record, as in Wilson v. Pauly, 
18 C. G. A. 475, 72 Fed. 129. Neither does it appear whether thèse 
requests were made before or after the charge. To the charge no 
exception was taken. The assignments of error based upon thèse 
requests must therefore be overruled. 

The ninth assignment is that the court erred in rendering judg- 
ment upon the policy of insurance, because the .suit was préma- 
turé, the policy providing "that ail claims under this certiûcate 
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shair be subject to proof of insurable interest, and shall be pay- 
able within ninety days after satisfactory proof." The assign- 
ment states that proof was brought within less than 90 days after 
the death of the assured. It is perhaps enough to say that the 
Company repudiated ail liability upon, the policy, and refiised to 
pay at ail. This waived the stipulated delay, and authorized im- 
médiate suit. Hochster v. De La Tour, 2 El. & Bl. 678. But, aside 
from this, no such question was made below, and perhaps coald 
not hâve been made after going to a jury upon a plea in abate- 
ment. "Where the plea in abatement is regularly put in, the plain- 
tiff must reply to it or demur. If he reply, and an issue of fact be 
thereupon joined, and found for him, the judgment is peremptory 
quod recuperet." 1 Tidd, Prac. § 641. The reason stated is that, 
"the défendant choosing to put the whole weight of his cause on 
this issue, whén he might hâve had a plea in chief, it is an ad- 
mission that he had no other défense." 1 Bac. Abr. 31; 1 Archb. 
PI. 225. This is the practice in Tennessee. Bacon v. Parker, 2 
Tenn. 57; Straus v. Weil, 5 Cold. 126, 127; Simpson v. Eailway Go., 
89 Tenn. 308, 15 S. W. 735. 

The eighth assignment of error was that it was error to ren- 
der final judgment against the défendant, and the judgment should 
hâve been respondeat ouster. This assignment was properly with- 
drawn by counsel for plaintiiï in error, as it was manifestly bad. 

The judgment must be aflBrmed. 



EVANS V. LAKE ERIE & W. R. CO. 

(Circuit Court, D. Indiana. February 17, 1897.) 

No. 9,281. 

1. NBGLIGBNCE— CONTRIBUTORT NEGLIGENCE AS DEPENSE — PLEAPraO. 

Contributory négligence is a matter of défense, In the national courts, and 
an answer setting up the contributory négligence of the plaintifE, in an action 
for Personal injuries aJleged to hâve been caused by defendant's négligence, 
is not demurrable. 

2, Samb — Answer— Demurrer. 

A paragraph in an answer, in an action for Personal injuries alleged to hâve 
been caused by defendant's négligence, which sets up ïb.e négligence of one 
who was driring the rehicle in which the plaintifE was a passenger, such 
négligence not being imputable to the plaintiff, and also sets up plaintiff's 
own contributory négligence, which has already been fully pleaded, is de- 
murrable, and may also be stricken out on motion as surplusage. 

Holstein & Barrett and Emerson McGriff, for plaintiflfs. 
W. E. Hackedorn and John B. Cockrum, for défendants. 

BAKEE, District Judge. The plaintiff has interposed a demur- 
rer to the second and third paragraphs of defendant's answer. The 
complaint, which is in four paragraphs, allèges that the plaintiff 
sustained serions and permanent injuries, without fault or négligence 
on her part, from the négligence of the défendant, while she was 
Crossing its track on one of the principal streets of Portland, Ind. 
The first paragraph of answer is a gênerai déniai. The second par- 
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agraph is addressed to each paragraph of the complaînt, and allèges 
that the plaintiff ought not to recover iû this suit, beeause the négli- 
gence and want of ordinary care on the part of the plaintiff prox- 
imately contributed to cause the accident and injuries of which the 
plaintiff complains, and beeause the plaintiff did not, before enter- 
ing upon the track, carefully look and listen for any train, cars, or 
locomotive that might be approaching, but, without the exercise of 
such care, or any care to avoid injury, entered upon said track, and 
received said injuries. Contributory négligence is a matter of dé- 
fense in the national courts, and the facts stated in this paragraph 
show contributory négligence on the part of the plaintiff. This para- 
graph is therefore sufiflcient. Berry v. Eailroad Co., 70 Fed. 193. 
The third paragraph of answer is addressed to each paragraph of 
the complaint. It sets up that the plaintiff, at the time she was 
approaching said crossing, and at the time she entered upon the same, 
was riding in a vehicle drawn by a horse or horses driyen by one 
Frank Moore, to whose prudence and care or lack of the same she 
then and there negligently committed herself and her safety in the 
promises, without herself giving the matter of the safe crossing of 
said railroad any personal care or attention, although she was so 
situated that she might hâve doue so; and that the said Frank 
Moore, driver as aforesaîd, so in charge of said vehicle, did, without 
stopping or looking or listening for any approaching car or loco- 
motive, or exercising any care in the promises to avoid injury, drive 
upon said track in a heedless and careless way, and thereby, and 
as the resuit thereof, said vehicle came in collision with said car 
or locomotive, and the plaintiff received the injuries of which she 
complains. In so far as this paragraph sets up the négligence of 
Frank Moore, it is immaterial, beeause it is settled by the décisions 
of the suprême court of this state and of the United States that the 
négligence of the driver is not imputable to the passenger riding 
with him. Town of Knightstown v. Musgrove, 116 Ind. 121, 18 N. E. 
452; Miller v. Kailway Ck)., 128 Ind. 97, 27 N. E. 339; Kailway Co. 
V. Mcintosh, 140 Ind. 261, 38 N. E. 476; Little v. Hackett, 116 U. S. 
366, 6 Sup. et. 391. In so far as it charges négligence on the part 
of the plaintiff, it adds nothing to the allégations of her contributory 
négligence set out in the second paragraph of the answer. Whatever 
défense the défendant has growing out of the plaintiff's contributory 
négligence is fully stated in the second paragraph, and no new or 
material matter of défense is set up in the third paragraph. This lat- 
ter paragraph of answer would hâve been stricken out on motion as 
surplusage, and in such case it is no error to eliminate it by sustain- 
ing a demurrer to it. The demurrer to the second paragraph of an- 
swer is overruled, to which ruling the plaintiff excepts; and the de- 
murrer to the third paragraph of answer is sustained, to which ruling 
the défendant excepts. 
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GKAND TRUNK BT. CO. OF CANADA r. OOBLEIQH. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

RaiI/Roads — Accident at Crossing— Instkdotions — Dutt to Look and Listen. 

In an action against a railroad company for alleged négligence in running 
over the plaintifE wliile crossing its traclis at a highway crossing, the défend- 
ant is entitled to hâve the jury specifically instructed as to the duty of the 
plaintiff, under such circumstances, to look and Usten for a train, before at- 
tempting to cross the track, especially when the plaintdff's own testimony sug- 
gests that he may hâve been négligent in this respect; and a gênerai charge 
that the plaintiff was bound to aot as a prudent mau would do under the cir- 
cumstances, leaving it for the jury to fix the standard of prudence, Is not suf- 
ficient. 

In Error to the Circuit Court of the United States for the îMs- 
trict of Vermont. 

This was an action by Wayne Oobleigh against the Grand Trunk 
Railway Company of Canada to recover damages for personal in- 
juries. The plaintiff reoovered a verdict. A motion for a new 
trial was denied (75 Fed. 247), and the défendant now brings error 
to review the judgment against it. 

A. A. Strout, E. N. Ohamberlin, and 0. A. Hight, for plaintiff in 
error. 
Bâtes & May, for défendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff 
entered upon the verdict of a jury. 

The action was brought to recover damages for injuries sustained 
by the plaintiff by the alleged négligence of the défendant. While 
driving his team over the defendant's tracks where they intersected 
a public highTy;ay in the town of Stratford, N. H., he was struck 
by one of the defendant's trains. The négligence imputed was the 
failuré of the défendant to sound the whistle and ring the bell 
upon the locomotive, as required by the statutes of the state. Er- 
ror is assigned of the refusai of the trial judge to instruct the jury 
as requested in behalf of the defend'ant. The assignments of error 
présent the single question whether the rulings of the trial judge 
in respect to the issue of the plaintiff's contributory négligence were 
correct. 

It appeared upon the trial that the accident took place on a No- 
vember day, about noon, when there was a snow storm. The gên- 
erai course of the defendant's railroad was substantially north and 
south, and that of the highway was substantially east and west, 
the intersection being at practically a right angle. The plaintiff 
was on his way from the nearest village to his home, which was 
about four miles beyond the crossing, proceeding westerly, driving 
a pair of horses harnessed to a farm wagon. Along the highway 
easterly of the crossing, for a distance of about 1,200 feet, there 
was an unobstructed view of the railway track to the southerly 
as far as the station house and beyond. The station house was 
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about 90 rods soutlierly from the crossing; and from the crossing 
to this building, and to a considérable distance soutlierly beyond, 
the railroad track ran upon an embankment higher than the ad- 
jacent land at either side. As the train which struck the plaintifl 
approached the sémaphore located southerly from the station house, 
the whistle of the locomotive was blown. The plaintiff testified 
that when he was about 35 rods easterly from the crossing he heard 
this whistle; thought it was sounded at the sémaphore, and sup- 
posed it to be a signal from a train coming from the south; that 
he knew that there was an express train from the south due at 
about that time, which did not stop at the station house, but 
that he gave the matter no thought. He further testiûed: 

"After I heard the whistle, I kept driving along until I got within, I should 
judge, eight to twelve rods from the track, and I stopped my team to see if I 
could see the train. I had heard it whistle distinctly. There was quite a bluster 
of snow coming dù^crtly in my face that blinded my view of the train, and I could 
not see it, and thought it had stopi)ed. I started the team to go. I thought I 
could hâve ample time before they could get up steam to get hy the tracks. The 
horses started into a trot. The first thing I knew after I started them, just as 
they was going to or did strike the track, the ofE mare threw up her head, and 
snorted, and I looked, and it looked as though the engine was coming right 
across into my lap, and I hoUered and slapped the horses. They struck me. That 
is ail I knew about it." 

A witness for the plaintiff, who was proceeding along the highway 
in the same direction with the plaintiff, and about 30 rods behind 
him, testified that he saw the train coming, and when plaintiff was 
some 15 or 20 rods from the crossing saw the plaintiff's horses were 
prancing; that he thought plaintiff did not see the train, and would 
hâve trouble with his horses. The testimony of other witnesses 
who were in the vicinity of the crossing at the time tended to show 
that the snow storm was not sueh as to obscure appreciably see- 
ing the train a long distance away as it approached. Testimony 
was given tending to show that the train approached the crossing 
at a very high rate of speed, and did not give the statutory signais. 
Upon the question of the plaintiff's contributory négligence the 
trial judge instructed the jury as follows: 

"So you see that, although the railroad company brought this upon him, if he 
had a share in it, and contributed to it, he was in fault. In that view it becomes 
necessary to look at what would be a fault on his part. This is to be looked at 
in view of ail the circumstances and in view of the law. He was situated just as 
he was, and heard the whistle, and the situation was as the évidence bas shown 
it to be, and the law of the state of New Hampshire required that thèse two long 
and two short whistles should be given, and the bell be rung ail the way. Hé'had 
a right to rely on that being done. He had a right to expect that the law would 
be complied with. Now, take it altogether, in view of what he had a right to ex- 
pect about that, in view of what he could see if he had looked, in view of what he 
could hear if he had listened, in view of the storm of snow and wind then going 
on as has been described, — look at the whole thing, and see if he did anything 
that a prudent man would not hâve doue, or omitted anything that a prudent man 
would not hâve omitted, that brought this upon him. You know what a prudent 
man is. I do not qualify it one way or the other. But being right in his place, 
as is shown by the évidence; and in view of what he had a right to expect from 
the train; his knowledge that the railroad was there; the difHculty he had in 
seeing, bundled up as you think he was, to hinder his hearing; stopping, and 
doing just esactly what the évidence shows he did,— did he act prudently? If he 
did, that does not hinder his recovering. If he did not,— if his doing what he 
78 F.— 50 
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ought not to hâve done, or failure to do what he ought to hâve done, brought thîs 
upon himseïf, contributed to what happened,— then he is not entitled to recover; 
that is, contributed substantially, so that when you look at it you can say that, 
although the raiiroad company was in (ault, he was too, and his fault helped the 
fault of the railroad company to bring this upon him." 

The défendant requested the following instructions, among 
others : 

"(3) That it was the duty of the plaintiff, after his attention had been called 
to an approaehing train, to loolî and hsten for such train at such distance from 
the Crossing as to enable him to ascertain whether or not he could safely pass 
over the same without collision. And that, if they find that he did not so look and 
listen, he would be guilty of such contributory négligence as would prevent his 
recovery in this action, provided that such want of care contributed to produce 
the injury." 

"(8) That it is not sufficient to enable the plaintiff to recover, if it appears that 
he stopped at a distance of two hundred feet from the crossing, and being then 
unable, on account of a snow squall, to see the train wh,ich he had heard whistle, 
started his horses, and drove at a trot onto the track, without again looking for 
the train. If, under such circumstances, he drove onto the track, and injury en- 
sued, he was guilty of contributory négligence, and cannot recover, even though 
the jury find that the défendant was also négligent in not giving proper signais 
for the crossing." 

Thèse instructions were refused, and the trial judge decllned to 
instruct the jury in respect to the issue of the contributory négli- 
gence of the plaintiff other than as he had already instructed them. 
The défendant duly excepted to the instructions thus giren and 
refused. 

We think the défendant was entitled to the instructions re- 
quested, The plaintiff's own testlmony suggested, if it did not 
prove, a strong case of contributory négligence on his part. It 
would hâve justifled a flnding by the jury that he knew that a 
fast train from the south, which did not usually stop, had signaled 
its approach to the station; that such a train, being where the 
signal located it, would reach the crossing about the time he would ; 
that he gave no thought to thèse circumstances, but proceeded, 
without paying any attention to them at ail, until he reached a 
place about a dozen rods from the crossing; that he then stopped 
and looked and listened, but did not hear the train, and, owing 
to the snow, could not see whether one was comlng or not; that 
he then proceeded, his horses on a trot, without any further at- 
tempt to discover whether he could cross the track without dan- 
ger, until he reached the track, and was struck by the train. The 
jury would hâve been authorized to discrédit the statement that 
he stopped at ail, or that he made any effort whatever to discover 
whether he could safely cross, because other testimony indicated 
that the snow storm was not thick enough to hâve prevented him 
from seeing the train if he had looked for it at the point where 
he says he did; and the jury were not bound to accept his testi- 
mony, even though uncontradicted, as to any fact militating against 
his own prudence. A jury may properly reject any uncorroborated 
statement of a party to the action, even though there is no con- 
troverted testimony. Elwood v. Telegraph Oo., 43 N. Y. 549; 
Dean v. Bailway Oo., 119 N. Y. 540, 23 N. E. 1054. If he did stop 
and look and listen, he was not excused from making any further 
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attempt to discorer whether he could safely cross. According to 
his own testimony, at that time it was unavailing for him to look, 
because the suow did not permit him to see. If he had looked and 
listened again, stopping or not, when nearer the crossing, in ail 
probability he could hâve seen the approaching train. If this is 
so, his omission to look again was négligence. The law imposed 
upon him the obligation of both looking and listening, and required 
him to avail himself of ail his faculties for self-protection. The 
rule of the adjudged cases is almost universally expressed in the 
proposition that a person about to cross a railroad track, whether 
upon a public highway or elsewhere, is bound "to listen and to 
look." As expressed by this court in Kailroad Co. t. Blessing's 
Adm'r, 35 U. S. App. 208, 14 C. C. A. 396, and 67 Fed. 280, the rule is 
that a person "who is about to cross a railroad track is bound to 
listen and look in order to avoid danger; and if he fails to do so, 
or if, doing so, and seeing the danger, he persists in the attempt. 
he is guilty of négligence that will defeat any recovery if he is 
injured." He does not relieTe himself from the imputation of nég- 
ligence by looking when he cannot see, and omitting to look again 
when he could see, and avoid danger. In his instructions the trial 
judge did not give the jury any définition of contributory négli- 
gence beyond the statement that it consisted in the omission to use 
the care of a prudent man. We think the défendant was entitled 
to the beneflt of a spécifie instruction defining the rule of con- 
tributory négligence applicable to the case of a person about to 
cross a railway track. In view of the instructions given and those 
which were refused, the jury were at liberty to a!dopt their own 
standard of prudent conduct, and accept one less rigorous than that 
adopted by the courts. The flrst of the requests refused presented 
the gênerai rule which should hâve been given to the jury for a 
guide. The second presented a rule specifically applicable to a 
state of facts which they would hâve been warranted in flnding 
established by the évidence. 

For thèse reasons we think the judgment should be reversed, and 
it is ordered accordingly. 
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(District Court, D. Alaska. Febniary 13, 1897.) 

No. 545. 

Minéral Laws of the United States in Alaska. 

Act Gong. May 17, 1884, providing a civil goTernment for Alaska (23 Stat 
24, Supp. Eev. St. p. 433), extends the minerai laws of the United States to 
said territory. 
Same— LoDB Claims — Dimension and Form. 

Under the fédéral statute a Iode claimi cannot exceed 1,500 feet in length 
by 600 feet in width, and should be in the form of a parallelogram having'its 
side Unes equidistant from the center of the Iode with end Unes parallel to 
eaeli other. 
Same — LODR Drfin'ed. 

A Iode is a zone, belt, or body of quartz or other rock lodged in the earth's 
crust, and prtsenting two essential and inhérent characteristics, viz.: (1) It 
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must be h«ld "in place" withîn or by the adjoining eountry rock; and (2) 11- 
must be impregnated with some of the minerais or yaluable deposits men- 
tioned in the statute. 

i, Same— DiscoviïuY. 

The finding oï such a belt, zone, or body is a discovery, within the meaning 
of the statute, and will authorize the location of a Iode claim. 

5. Same— Location — Requikements of the Statute. 

In loeating a Iode claim ail that the statute requirea is that the location 
shall be distinctly marked on the ground so that its boundaries can be readily 
traced. 

6. Same— Question of Faot. 

Whother any markings hâve been made, and whether they are such that the 
boundaries of the location can be readily traced, are questions of fact. 

7. Same— Local Rôles— JuDictAL Notice. 

Local rules and régulations of miners, although recognized by the statute, 
are not subjects of judicial notice, but must be presented with the évidence 
in the case. 

8. Same — Recoud of Location. 

The statute does not require any record of location, but when one is made 
it preseribes vi'hat the same shall contain, viz. the name of tJie locator, the 
date of location, and such a description of the claim by proper références as 
will identify the claim. 

9. Samk— PuRPOSE OF Record. 

The principal object of the record of the location is the identilîcation of the 
claim; and if, considering everything it contains, — the name of the locator, 
tbe date of the location, and the description by référence to some natural ob- 
ject or permanent monument, — the claim can be identified, the record is suffi- 
cient. 

10. Same — Notice of Location. 

No notice of location is required by the statute, but when the same is posted 
on the ground it may be considered as a marking to aid in tracing the bounda- 
ries of the location. 

11. Same — Recoud as Notice. 

When a notice of location contains a description of the claim, and is record- 
ed, it opérâtes as constructive notice that the locator claims the ground de- 
scribed. 
13. Same. 

The description of the location as shown by the record ordinarily will bind 
the locator as to the locus of the claim. 

13. Same — Monuments Contkol Distances and Courses. 

But where the distances and courses set ont in the description as recorded 
vary from the monuments or markings made on the ground, the latter prevail, 
and will détermine the locus of the claim. 

14. Same — Title of the United States not to be Considebed— Rev. St. TT. S. § 910. 

By this section no possessory action shall be affected by the paramount title 
of the United States, but each case must be adjudged by the law of posses- 
sion. 

15. Same — Puior Location. 

The efEect of a valid location is to segregate from the public lands the ground 
located, and the prior location gives the prier and better right. 

16. Same— Riohts of Locator. 

A valid location vests in the locator the exclusive right of possession and 
enjoyment of the ground located, together with ail Iodes theieiu. 

17. Same — Ejectment — Mère Intrcdeu. 

The maxim that the plaintiiï must recover on the strength of his own title 
does not apply in the case of a naked trespasser or intruder, although the 
party in possession may bave a détective location. In such case the latter's 
possession alone is sufficient to maintain ejectment. 

This was an action in ejectment to recover a portion of a Iode min- 
ing claim. 
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Burton E. Bennett, for plaintiff. 
H. Stevens, for défendants. 

DELANEY, District Judge (charging jury). This is an action 
commonly known in the law as "ejectment." The plaintiff brings 
tlie action for the purpose of recovering possession of a certain pièce 
or parcel of land which he claims, and which is a part of a Iode 
mining claim. He bas introdueed testimony that défendants bave 
ousted him therefrom, and aslis judgment restoring the ground to 
himself, It is the contention of the défendants that they are not 
on the plaintiff 's land; but that the ground, when they took pos 
session of it, was open and unoccupied public land, and that as 
such they had the right to take possession. Both parties claim 
possessory rights under the rules of law governing what are termed 
"mining claims." One of thèse claims is known as the "P. L," title 
to which is asserted by the plaintiff, and which, as he contends, is 
overlapped by two claims owned, as they contend, by the défend- 
ants, which claims are known as the "Golden Eagle" and the "Sky 
Pilot." A proper détermination of the différences between thèse 
parties necessarily leads us to an investigation of the mining laws 
relating to the minerai lands of Alaska. 

On the lOth day of May, 1872, congress passed an act opening ail 
lands containing minerai deposits, belonging to the United States, 
to location, occupation, and purchase by citizens of the United 
States, and those who hâve declared their intentions to become 
such. By the act of May 17, 1884 (23 Stat. 24, Supp. Rev. St. p. 
433), whereby a civil government was established for Alaska, com- 
monly known hère as the "Organic Act," the provisions of the min- 
erai laws of the United States wëre extended to Alaska. Conse- 
quently the acts of congress, relating to the location and possession 
of mining claims, are the law of this territory on that subject. The 
act of 1872 (Rev. St. U. S. § 2319) is in part as follows: 

"AU valuable minerai deposits in lands belonging to the United States, both 
surveyed and un-surveyed, are hereby declared to be free and open to explora- 
tion and purchase by citizens of the United States and those who hâve declared 
their intention to become such, under régulations prescribed by law, and accord- 
ing to the local customs and rules of miners in the several mining districts, so 
far as the same are applicable and not inconsistent with the laws of the United 
States. 

"Sec. 2320. Mining claims upon veins or Iodes of quartz or other rock in place 
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits here- 
tofore located, shall be governed as to length along the vein or Iode by the cus- 
toms, rtgulations, and laws In force at the date of their location. A mining claim 
located after the 10 day ot May, 1872, whether located by one or more per- 
sons, may equal but shall not exceed, one thousand five hundred feet in length 
along the vein or Iode; but no location of a mining claim shall be made until 
the discovery of the vein or Iode within the limits of the claim located. No 
claim shall extend more than three hundred feet on each side of the middle of 
the vein at the surface. • • * The end-lines of each claim shall be parallel to 
each other." 

"Sec. 2324. The miners of each mining-district may make régulations not in 
conflict with the laws of the United States, or with the laws of the state or ter- 
ritory in which the district is situated, governing the location, manner of record- 
ing, amount of work neoessary to hold possession of a mining-claim, subject 
to the following requirements: The location must be distinctly marked on the 
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ground so that its boundaries can be readily traced. AU records of mining- 
claims hereafter made shall contain the name or names of the locators. tlie date 
of location, and such a description of the claim or claims located by refei'eiice to 
some natural object or permanent monument as will ideutify the claim. * * *" 

This statute may be properly explained to you, as it is tlie pror- 
ince of the court to interpret and expound the law, while it is your 
duty to décide the questions of fact. It is évident f rom the language 
of the statute that this act contemplâtes that the claim shall be in 
the form of a parallelogram, haying its side Unes equidistant, and net 
exceeding 300 feet, from the center of the Iode as it outcrops on the 
surface; and not exceeding 1,500 feet in length, and with the end 
lines parallel to each other. A claim of thèse dimensions and hay- 
ing this form will meet the requirements of the statute. In regard 
to the term "Iode" or "vein," I may say that thèse words haye been 
given a great many définitions by the courts; but perhaps among 
them ail there is none entitled to greater weight than the one giyen 
by Mr. Justice Field, of the suprême court of the United States, who, 
in conséquence of his long expérience and eminent services on the 
bench, now covering a period of over 40 years, including his serv- 
ice in the courts of California and the suprême court of the United 
States, is considered by both bench and bar a very high authority. 
In Eurêka Consol. Min. Co. v. Richmond Min. Co., 4 Savi^y. 302, Fed. 
Cas. No. 4,548, Judge Field, in delivering the opinion of the court, 
discussed the question as to what constituted a Iode at great length, 
and came to the conclusion : 

"That the term, as used in the aets of congress, is applicable to any zone or 
belt o( mineralized roclc lying within boundaries clearly separating it from tho 
neighboring rock. It includes * * * ail deposits of minerai matter found 
through a mineralized zone or belt coming from the same source, impressed with 
the same forms, and appearing to hâve been created by the same processes." 

This définition has been approved and followed in a large num- 
ber of cases. The suprême court of the United States, in Mining 
Co. V. Cheesman, 116 U. S. 536, 6 Sup. Ct. 484, after citing this 
définition with approral, also defines a Iode as follows: 

"A body of minerai or mineral-bearing rock in the gênerai mass of the mouu- 
tain, 80 far as it may continue unbroken and withont interruption, may be re- 
garded as a Iode. • • • With well-defined boundaries, yery sligEt eridence of 
ore within such boundaries will proye the existence of a Iode." 

In addition to thèse définitions, I will direct your attention to two 
characteristics mentioned in the statute, which are essential to and 
inhérent in the formation of a Iode. You will observe that the stat- 
ute uses the language "quartz or other rock in place." By the 
phrase "in place" congress evidently intended to make a distinction 
between rock or quartz held in place by the adjoining country rock 
and bunches or blotches of quartz or rock simply lying or resting 
upon the earth's surface without any walls, and also pièces or bowl- 
ders detached from the earth's crust, commonly called "float." and 
Hsually found in the mountain guiches and along the beds of srreams 
in a minerai country. The quartz or rock designated as "in place" 
must be suspended between, or lie within, or be inclosed by walls 
of rock constituting the gênerai mass of the earth's crust in the 
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immédiate vicinity of the zone or belt. "The zone may be very tMn, 
and it may be many feet in thickness, or thin in places, — almost or 
quite 'pincMng ont,' as miners term it, — and in other places widen- 
ing ont into extensive bodies of ore." Uniformity of structure in 
the formation of the zone is not required, as it may narrow down 
until very thin, and then suddenly expand or swell out, and as 
suddenly contract, forming what miners sometimes call "kidneys"; 
but if it be held in place as I hâve described, and continuons in its 
formation between the country rock, it possesses one of the char- 
acteristics necessary to constitute a Iode. The other necessary char- 
acteristic is that the belt or zone must bear some of the minerais 
or valuable deposits mentioned in this statute. A body of quartz 
or other rock in place might hâve the most clearly-deflned walls, be 
of very great width, continue in its strike for a long distance, and 
go down to very great depth through the earth's crust, but, if to- 
tally barren of minerais, it would not be a Iode. It is not neces- 
sary, however, that the minerais or valuable deposits shall be 
evenly distributed throughout the zone or belt. It may carry pay 
streaks near either aide or in the center of the Iode. In places the 
zone may be nearly barren of minerai, and in others disclose pockets 
immensely rich in the precious metals. Areas of the Iode may carry 
ore of a very low grade, while others contain bands or shoots heavily 
impregnated with minerai. It is sufficient if the zone or belt, as a 
whole, bears any of the valuable deposits mentioned in the statute. 
Whenever the two conditions I hâve mentioned are found together, — 
that is, (1) quartz or rock held in place by the adjacent country rock, 
and (2) the présence therein of gold, silver, cinnabar, lead, tin, copper, 
or other valuable deposits, — there is a Iode. The flnding upon the 
public lands of the United States of such a belt or zone as I hâve de- 
scribed is a discovery, within the meaning of this statute, and will 
authorize the location of a Iode claim. 

Your attention is now invited to the language of the statute con- 
cerning the location, which is as foUows: "The location must be 
distinctly marked on the ground so that its boundaries can be read- 
ily traced." This is ail the statute requires. The law does not 
State how the markings shall be made, the kind of markings, or in 
what particular place or places on the claim they shall be made. 
Stakes or posts, or piles of stone and bowlders, are markings; blaz- 
ing trees along the boundaries of the claim, or at the corners there- 
of, is a marking; cutting away undergrowth, or making a trail 
through the timber along the sides or ends of the claim, putting 
up a stake at the point of discovery, blazing stumps, or posting a 
notice on the ground, placing such notice in a tin can and attach- 
ing it to a stake, fastening such notice to a tree, or placing it in 
a box or frame, — such as has been oflered in évidence hère, — ^are ail 
markings. I may say hère that we are trying this case exclusively 
within the laws of the United States, and, while the local rules and 
régulations of miners are recognized by the statute, on the trial of 
causes in court, unless they are produced and admitted in évidence, 
they cannot be considered. In other words, courts do not take ju- 
dioial notice of the local rules and régulations of mining districts 
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or camps, and therefore in this case we are only to consider the pro- 
visions of the fédéral statute, as no local rules are before the court. 
In considering the question of location, the court cautions you 
not to confound the location with the record of location, as has 
sometimes been done in the courts. The statute does not require any 
record of a location; but when a record is made the law provides 
that it shall contain the name or names of the locators, the date of 
the location, and such a description of the claim or daims located by 
référence to some natural object or permanent monument as will 
identify the claim. As the records of the conflicting claims in this 
case hâve been introduced in évidence, it is proper for me to instruct 
you upon the subject of records of mining claims. The substance of 
the statute upon this subject is that the record must contain (1) 
the name of the locator; (2) the date of the location; (3) a description 
of the claim, and such description must refer to some natural object 
or permanent monument such as will identify the claim. A moun- 
tain, a hill, a ridge, or hog's back, a butte, a canon, a gulch, a ravine, 
a stream, a waterfall, a cascade, a lake, an inlet, bay, or arm of the 
sea, is a natural object; and stakes, posts, monuments of stones or 
bowlders, shafts, drifts, tunnels, open cuts, and well-knov^n adjoin- 
ing claims, especially if patented, are ail permanent monuments. 
The chief purpose of the record is to identify the claim, and a réf- 
érence in the record of the location of a mining claim to any nat- 
ural objects or permanent monuments, like those 1 hâve enumer- 
ated, is sufficient, if such référence will identify the claim. Regard- 
ing notices of location, you are instructed that the law does not 
require that such a notice shall be either posted on the ground or 
recorded. Such a notice, however, is one kind of a marking when 
posted on the ground; and, when containing a description of the 
ground located, and placed upon the record, becomes constructive 
notice to the world that the locator claims the ground described in 
the record. The description of the location as appeare from the rec- 
ord is also binding on the locator with this exception: If the calls 
as to distances and courses set ont in the description vary from the 
markings actually made on the ground, the latter are to prevail, 
as it is the markings on the ground which establish the boundaries 
of the claim in contemplation of the statute. To illustrate: If the 
miner, in describing his claim in his notice as recorded, should call 
for 1,500 feet E. S. E., and it should subsequently appear from 
posts or monuments or other markings on the grOund that the dis- 
tance was 1,400 feet, and the course S. E., the monuments or mark- 
ings would control the location of the claim as against the descrip- 
tion in the notice and record. Therefore, while you hâve the right 
to take into considération notices of location actually posted on 
the ground as being one kind of a marking, and hâve also, for the 
purpose of identifying the claims or either of them, the right to 
consider the record of such notices, and the descriptions therein set 
forth, still, if you are satisfled from the évidence that the distances 
and courses set ont in the description, as shown by the record, do 
not correspond with the markings made on the ground, then the 
latter must prevail, and will détermine the locus in quo of the loca- 
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tion, regardless of any description appearing f rom the record. The 
controlling act in making the location is the marking on the ground 
80 that the boundaries of the location can be readily traced. 

You will also understand, gentlemen, that the rules of law I 
give you apply to both sides of this case, — to the claim known as 
the "P. I." as well as to the conflicting claims known as the "Golden 
Eagle" and the "Sky Pilot." What has been done as to locating 
thèse claims and recording the locations thereof, and whether there 
is a vein or Iode within their respective boundaries, are questions 
of fact for you to détermine f rom the évidence, under the définitions 
and instructions I hâve given you. Having disposed of thèse ques- 
tions, it will become necessary for you to détermine another ques- 
tion of fact, and apply to that question another rule of law to which 
I will now call your attention. 

Section 910, Eev. St. TJ. S., provides that no possessory action be- 
tween parties in any court of the United States for the recovery 
of any mining title, or for damages to any such title, shall be af- 
fected by the fact that the paramount title to the land in which 
such mines lie is in the United States; but each case shall be ad- 
judged by the law of possession. The cause now on trial is a pos- 
sessory action, within the purview of this statute. The eflect of 
the statute is to leave the United States entirely out of consider- 
action in actions of this kind. The position of the government is 
one of neutrality, and neither party can take advantage of the para- 
mount title of the United States, either to sustain his own title or 
defeat that of his adversary. The law of possession mentioned in 
this section is that the prior location and occupation carry with them 
the prior and better right. The efifect of a valid location of a min- 
ing claim within the instructions I hâve given you is to segregate 
or eut out the ground located from the public lands; and until the 
locator either abandons his claim, or forfeits it by nonperformanee 
of the annual assessment work, the same ground cannot be located 
or possessed by another person. The statute (section 2322) pro- 
vides that the locator shall liave the exclusive right of possession 
and enjoyment of ail the surface ground included within the Unes 
of his location, as well as of ail veins. Iodes, and ledges properly be- 
longing to the claim; hence he who holds the prior valid location 
is entitled to the ground comprising his claim against ail the world. 
excepting only the United States. Therefore, gentlemen, if you find 
from the évidence that the plamtiff, after discovering such a Iode 
or vein as I hâve deflned to you, did, on or about the 26th day of 
September, 1895, and prior to any location or possession of the de- 
fendants, and, finding the ground unoccupied and unpossessed pub- 
lic land, make a location, in accordance with the rules of law I hâve 
given you, of the Iode claim known as the "P. I.," then he is enti- 
tled to hold his claim, and to recover the ground in dispute. On the 
other hand, if you flnd from the évidence that the défendants, on 
or about the 21st day of September, 1896, made a valid location, 
according to the instructions I hâve given you, of the claims the 
"Golden Eagle" and the "Sky Pilot," and that the ground so lo- 
cated had not been previously located and possessed by plaintifï, but 
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was open and unoccupied public land, then the défendants are en- 
titled to hold their two claims, including the ground in dispute. 

Counsel for the plaintiff has requesited me to give you another 
proposition of law with référence to possessory rights of mining 
elaimants, and I will give it to you in substance as he has sub- 
mitted it. When a person in actual and bona âde possession of a 
pièce of government land is ousted or ejected therefrom by one who, 
without any color of right or title, and acting as a naked intruder 
or trespasser, enters thereon, and ejects the first occupant, the lat- 
ter has the right to recover possession, regardless of any defects 
in his title. If you find from the évidence that the plaintiiï was 
in the actual possession of the ground in dispute, and that the de- 
fendants, without color of right or title but as mère intruders or 
trespassers, ousted the plaintifiE therefrom, the latter is entitled to 
your verdict, although his location may hâve been defective. If, 
however, the land was unoccupied public land, the défendants had 
the right to enter and take possession. The theory of the ruie is 
that the wrongdoer cannot attack the title of his adversary, and 
thereby sustain his own wrongdoing. This doctrine is laid down 
by the suprême court of the United States in a very récent case 
(Haws V. Mining Co., 160 U. S. 316, 317, 16 Sup. Ct. 287, 288) in 
the following language: 

"The elementary rule is that one must recover on the strength of his ovrn, aiul 
not on the weakness of the title of his adversary; but this prinoiple is subject to 
the qualification that possession alone is adéquate as against a mero intruder or 
trespasser without even color of title, and especially so against one who has takei» 
possession by force and violence. This exception is based upon the most obvions 
conception of justice and good conscience. It proceeds upon the theory that a 
mère intruder and trespasser cannot make his wrongdoing successful by asserting 
a flaw in the title of one against whom the wrong has been by him conimitted." 

The court also cites the case of Ohristy v. Scott, 14 How. 282, 292, 
wherein the court said: 

"A mère intruder cannot enter on a person actually seised, and eject him, and 
then question his title, or set up an outstànding title in another. The maxim 
that the plaintiff must recover on the strength of his own title, and not on the 
weakness of the defendant's, is applicable to ail actions for the recovery of prop- 
erty. But, if the plaintiff has actual prior possession of the land, this is strong 
enough to enable him to recover it from a mère trespasser, who entered withont 
any title." 

You will, however, keep in mind the évidence necessary to jus- 
tify the application of this rule. If you find from the évidence that 
the plaintiff was in the actual possession of the ground in dispute, 
with or without a valid location, and that the défendants, without 
color of right or title, acting as naked intruders or trespassers, oust- 
ed and ejected the plaintifiE from the ground in controvei'sy, then the 
rule of law I hâve just given you, as enunciated by the suprême 
court, will govern the case. But, if you do not find from the évi- 
dence thèse facts, the rights of the parties herein must be deter- 
mined by the rules of law I hâve given you concerning the location 
and possession of the ground as mining claims. 

The court does not désire to review the testimony, as I doubt not 
you will remember ail its salient points, and you are the exclusive 
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judges of the évidence. I will remind you, however, that the only 
locations in controversy hère are the "P. L," as claïmed by the 
plaintiff, and the "Golden Eagle" and "Sky Pilot," as claimed by 
the défendants. I hâve admitted some testimony concerning fhe 
location of the "Alameda" and the old "Bear Mountain" Iode claims. 
This was done for the reason that there is some évidence tending 
to show that the "Alameda" was located before either the "P. I." 
or the "Golden Eagle" or the "Sky Pilot," and that it adjoins the 
"P. I." endwise; and there is also some testimony tending to show 
that the "Alameda" is a relocation of the ground covered by the 
old "Bear Mountain" claim. The évidence concerning the two 
claims last mentioned was admitted to aid you in determining the 
exact ground covered by the other claims, and you will not conaider 
it for any other purpose. 

Verdict for the plaintiff. 



KAEMPFER t. TATLOE. 
(Circuit Court, D. Connecticut. February 12, 1897.) 

1. COSTS— SOLIOITOB'S DOCKET FeE— FiNAL HeAKING. 

To constitute euch a "final hearing" as will authorize the taxation of a so- 
lieitor's docket fee of $20, under section 824, Eev. St., there must be a hear- 
ing of the cause on the merits. And the mère fact that an order diseontinuing 
a cause without préjudice provides that certain dépositions filed by défendant 
may be used by him in any suit brought by complainant on the same causo 
of action does not make such a discontinuance a final hearing, within tho 
meaning of the statute. Manufacturing Go. v. Oolvin, 14 Fed. 269, Wooster 
T. Handy, 23 Fed. 49, and Eyan v. Gould, 32 Fed. 754, followed. 

2. Samb. 

Although the statute allows no solicitor"» docket fee upon a discontinuance, 
yet, following the analogy of the common law, a fee of five dollars is allowed 
in eçiuity. 

3. Same— SoLiniTOK's Fee for Dépositions. 

It îs not proper to tax a solicitor's fee under that portion of section 824 
which allows to attorneys a fee of $2.50 "for each déposition taken and ad- 
mitted in cTidence in a cause," unless the dépositions are admitted in évi- 
dence In that cause. It is not suffieient that the court, by order, provides 
for their use in any future suit. 

4. Same— Copies of Papeiis. 

A taxation for copies of papers cannot be allowed where the copies are not 
actually used on the trial or final hearing. Wooster v. Handy, 23 Fed. 49, 
followed. 

Dyer & Driscoll, for complainant. 
F. W. Smith, Jr., for défendant. 

ÏOWNSEND, District Judge. This îs an appeal from the taxation 
by the clerk of the following items in defendant's bill of costs: So- 
licitor's docket fee on ûnal hearing, .f 20 ; solicitor's fee on seven dépo- 
sitions, $2.50, — 117.50; disbursements for copies of patents, |10.50. 
The bill, answer, and replication were duly filed, issued, and served, 
and proofs were taken. After défendant had closed his case, the 
court, upon motion of complainant for a discontinuance, made an or- 
der "that this cause be, and the same is hereby, discontinued, without 
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préjudice, upon the payment of defendant's costs to be taxed; and, 
further, tliat certain testimony taken on behalf of défendant, and 
now on file with the clerk of this court, may be used by this de- 
feûdant in any suit brought by this complainant against this de- 
fendant on the patent hère in suit." The conflicting cases bearing 
upon the question of what constitutes "a final hearing" upon which 
suoh docket fee is taxable under the provisions of section 824 of the 
Eevised Statutes, are collected and discussed by Judge Hammond in 
Louisville & N. R. Co. v. Merchants' Compress & Storage Co., 50 Ped. 
449, which seems to hâve been overlooked by counsel in this case. 
The décisions of Judge ^Vheeler in Manufacturing Co. v. Colvin, 14 
Fed. 269, of Judge Blatchford in Wooster v. Handy, 23 Fed. 49, of 
Judge Lacombe in Ryan v. Grould, 32 Fed. 754, and the définition of a 
final hearing by Judge Wallace in Andrevs'S v. C5ole, 20 Fed. 410, as 
one vyhere "the cause has been ânally determined, and its détermina- 
tion involved a hearing by the court," are controlling in this circuit 
It is urged on the authority of The Alert, 15 Fed. 620, that the 
order of court as to the use of dépositions âled herein made this a 
final hearing. But the order in The Alert discharged the res from 
custody in a proceeding in rem on payment of the amount claimed 
by libelant and his costs. As Judge Blatchford says in Wooster v. 
Handy, supra: "Judge Benedict held that, as an order of court was 
necessary to obtain the release of the vessel and to cancel the libel- 
ant's stipulations, the hearing on the motion to that effect was a final 
liearing." Judge Blatchford, in said opinion, expressly says "that, to 
constitute a final hearing in equity, there must be a hearing of the 
cause on the merits." See, also, opinion to same eiïect of Mr. 
•Justice Gray, cited and followed by Mr. Justice Brown in Cleaver 
Y. Insurance Co., 40 Fed. 863. In thèse circumstances the docket fee 
of |20 must be disallowed. I understand, however, that while the 
fee bill allows no solicitor's docket fee upon a discontinuance, it has 
been the practice in this district, following the analogy of the com- 
mon law, to allow a fee of $5 in equity, and said sum is therefore al- 
lowed. The item for $17.50, for seven dépositions, was allowed un- 
der that portion of section 824 which allows to attorneys a fee of 
|2.50 " for each déposition taken and adraitted in évidence in a cause." 
Thèse dépositions, although taken in this cause, were not admitted in 
évidence therein. The order of court only provided for their ad- 
mission in évidence in such suits as might thereafter be brought. The 
taxation for dépositions is disallowed. The taxation for copies of 
patents must be disallowed, under the rulings of Judge Blatchford 
in Wooster v. Handy, supra. The copies were not "actually used 
ou or in the trial or final hearing." 
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UNITED STATES v. EINSTEIN et al. 
(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

1. CnSTOMS DuTiEs— Classification— Embhoidekies—"Dottei) Swissus. " 

"Dotted Swisses," being wliite, bleached, -vroven, cotton fabrics in tlie pièce, 
embroidered after leasing the loom by an additional process of manufacture, 
though not known in commerce as "embroideries," are dutiable as articles em- 
broidered, under paragraph 276, Act Aug. 28, 1894, and not under the countable 
clauses of the cotton schedule. 

3. Same. 

The provision in paragraph 257, Act Aug. 28, 1894, that "cotton cloth," 
as used in the preceding paragraphs, shall include "ail woven fabrics of cotton 
in the pièce, whether figured, fancy, or plain," etc., does not apply to em- 
broidered cotton cloth, which was not embroidered in the loom. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

James T. Van Eensselaer, Asst. U. S. Atty. 
W. Wickham Smith, for the importera. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The firm of Einstein, Wolff & Co. im- 
ported, in September, 1894, into the port of New York, embroidered 
cotton cloth in the pièce, Imown as "dotted Swisses," which were 
returned by the local appraiser as "cotton embroiderj'," and duty 
was assessed thereon by the collector at 50 per cent, ad valorem un- 
der the provisions of paragraph 276 of the tariff act of August 28, 
1894. So much of the paragraph as relates to the subject is as fol- 
lows : 

"276. Laces, • • • embroideries, * * • and articles embroidered by 
hand or machinery, • • * composed of flas, jute, cotton or other vegetable 
fiber, or of which thèse substances, or either of them, or a mixture of any of them 
is the component material of chief value, not specially provided for in this act, 
fifty per centum ad valorem." 

The importers protested against the assessment upon the ground 
that the goods were dutiable under the provisions of paragraph 
252-256, inclusive, in the schedule relating to cotton manufactures, 
of the same act, according to the number of threads to the square 
inch, the number of square yards to the pound, and the value per 
square yard. Thèse paragraphs are generally known as the "Count- 
able Clauses." Paragraph 254 is the one applicable to the number of 
countable. threads in the merchandise in question. The décision of 
the collector was afflrmed by the board of gênerai appraisers, but 
their décision was reversed by the circuit court, which held that the 
merchandise was dutiable as cotton cloth, under the provisions of 
paragraph 254. The merchandise consisted of white, bleached, woven 
cotton fabrics in the pièce, and contained between 100 and 150 threads 
per square inch. They were not known in commerce as "embroider- 
ies," but were embroidered by an additional process of manufacture 
after they left the loom. At and before the date of the act of August 
27, 1894, there were known, and dealt in the trade and commerce 
of this country, figured woven fabrics of cotton in the pièce and 
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fancy woven fabrics of cotton in the pièce, the figures or fancy 
designs on which were made by the shuttle in the process of weav- 
ing the cloth, and which did not exist as plain cloth before such 
ligures or fancy effects were made. Tliis fact, which came into the 
case by stipulation, is important, in view of the new statutory défini- 
tion of "cotton cloth" contained in paragraph 257 of the act of Au- 
gust 28, 1894, which is as follows: 

"257. The term 'cotton cloth,' or 'cloth,' wherever used in the foregoing para- 
graphs of this schedule, shall be held to include al! waven fabrics of cotton in the 
pièce, -whether figured, fancy, or plain, not specially provided for in this act, the 
warp and filling threads of which can be counted by unraveling or other practica- 
ble means." 

The merchandise is concededly woven cotton cloth in the pièce, em- 
broidered after it left the loom, and is an embroidered "article." 
Junge V. Hedden, 146 U. S. 233, 13 Sup. Ct. 88. The question whether 
it is dutiable as an article embroidered composed of cotton, or as cot- 
ton cloth, as defined in paragraph 257, dépends upon the meaning of 
the définition. The importers insist that it means woyen cotton cloth 
in the pièce, plain, or figured or fancy, however and by whatever means 
the ornamentation is made. The gOTernment insists that it means 
woven cloth which is, in the weaving, either figured, fancy, or plain, 
and that this construction is called for by the history and object of 
the new provision. The "countable clauses" in regard to cotton cloth 
came into the tariff acts in 1883, and hâve been construed by the 
suprenle court in Newman v. Arthur, 109 U. S. 132, 3 Sup. Ct. 88, 
and in Hedden v. Robertson, 151 U. S. 520, 14 Sup. Ct. 434. Eaoh 
case related to the effect which figures and designs, which were made 
in the weaving, had upon the dutiable character of the cloth. In 
the latter case, "the goods in question were called 'Madras mull,' 
and consisted of woven cotton cloth, the groundwork of which was 
uniform, and upon which were figures or patterns woven contempo- 
raneously with the weaving of the fabric. Thèse figures or patterns 
were woven into the groundwork by means of a machine called a 
'Jacquard attachment' " The question was whether the "Madras 
mulls" should be classified under the "countable" provisions, or as 
"manufactures of cotton not specially enumerated or provided for." 
As they were not embroidered, the paragraph in regard to em- 
, broidered articles had no part in the case. The suprême court held 
that, although the figures were profusely scattered over the ground- 
work, so that the number of square threads differed in différent parts 
of the fabric, yet that the ornamentation, which was woven into it, 
did "not change its character as cotton cloth, subject to the countable 
clause of the statute." The case was decided Pebruary 5, 1894, and 
overruled a previous décision of the circuit court, whidh was made 
in October, 1889. 40 Fed. 822. In the préparation of the new tariff 
of 1894, it is exceedingly probable that the définition of "cotton 
cloth" was introduced for the purpose of removing any vagueness 
in the former paragraphs in regard to the character of woven cloth. 
But in determining whether the words "figured" and "fancy" were 
intende'd to include an embroidered cloth which was not embroidered 
in the loom, référence must also be had to the embroidery par- 
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agraph, where embroidered articles of cotton were separately classi- 
fied. The words, "not otherwise proyided for in this act," are con- 
tained in each of the paragraphs under considération, and are there- 
fore not important in this case. We hâve, then, woven cotton cloth, 
whether âgured, fancy, or plain, of which the threads can be counted, 
in one paragraph, and in another, embroidered cloth of cotton. It 
seems most reasonable that neither paragraph was intended to in- 
dude the goods which had been classifled in the otber, and that the 
intent in paragraph 257 was only to describe as "woven cotton cloth" 
that which is plain, flgured, or fancifully woven. The embroidery 
paragraph, 373 of the tariff act of 1890, was very like the correspond- 
ing paragraph 276 of the act of 1894, but contained the following 
proviso, which is omitted in the later act : 

"PrOTided, that articles of wearing apparel and textile fabrics, when embroid- 
ered by hand or machlnery, and whether Bpecially or otherwise provided for in 
this act, shall not pay a less rate of duty than that fixed by the respective para- 
graphs and schedules of this act npon embroideries of the materials of which they 
are respectively composed." 

The importera regard the omission of this proviso as signifying 
that textile fabrics of embroidered cotton shall not pay the duty 
upon embroidered articles, but shall be classifled as cotton cloth. 
This proviso was for the purpose of making it certain that no em- 
broidered article of wearing apparel, or embroidered textile fabric, 
however named or provided for in the act, should escape an em- 
broidery duty. The act of 1894 omitted this proviso, and therefore 
an embroidered article of wearing apparel, or an embroidered fabric, 
is not compelled to pay an embroidery duty, if it is specially or oth- 
erwise provided for elsewhere. This omission by no means décides 
the présent question, which is whether an embroidered pièce of cot- 
ton cloth is or is not included in the cotton-cloth paragraphs. The 
circuit court thought that the question was governed by the language 
of the suprême court in Hedden v. Eobertson, supra. As has been 
said, that case did not touch the embroidery provisions, the contro- 
versy being whether a woven cotton cloth in which figures were 
woven should pay a duty as cotton cloth, or under the gênerai provi- 
sion in regard to manufactures of cotton not otherwise provided for. 
The gênerai language in that opinion related to a controversy which 
is différent from the one in this case. The décision of the circuit 
court is reversed. 



UNITED STAÏBS v. IKWIN et al. 

(Circuit Court of Appeals, Second Circuit. February 23, 1897.) 

CosTOMs Ddties— Classification— Shotobns— Importations in Parts. 

Gun barrels and gun stocks, with loclss, etc., constituting ail the parts of 
complète breech-loading shotguns, and so adapted to each other in the process 
of manufacture as to be made into complète shotguns by inserting the barrels 
into the stocks, are dutiable, when shipped to the same person, on the same 
Tessel, under the tarifE act of 1890, as shotguns, and not as manufactures of 
métal not speciaJly provided for, though the barrels and stocks are separately 
packed and invoiced. U. S. v. Schoverling, 13 Sup. Ct. 24, 146 XJ. S. 76, dis- 
tinguished. 
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Appeal from the Œrcuit Court of the United States for the South- 
ern District of New York. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Platt, Asst. TJ. S. 
Atty., for appellant. 

Oomstock & Brown, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This is an appeal from an adjudica- 
tion by the circuit court afiSrming the décision of the board of gên- 
erai appraisers, and reversing that of the collecter of the port of New 
York in assessing duty upon certain importations of merchandise 
made by varions entries during the years 1891 and 1892. The mer- 
chandise consisted of parts of breech-loading shotguns, and was 
classified and assessed for duty by the collecter under that provision 
of the tariff act of October 1, 1890, subjecting to a spécifie and also 
to an ad valorem duty "ail double-barrelled, sporting, breech-loading 
shotguns." The importers protested against the classification and 
assessment upon the ground that the articles of merchandise were 
not breech-loading shotguns but were only parts thereof, and were 
dutiable as manufactures wholly or in part of métal, not specially 
provided for. The board of gênerai appraisers found that the mer- 
chandise consisted of parts of incomplète fireanns, and that there 
was no évidence that they were ever assembled or brought to- 
gether as entireties before importation; that métal was the com- 
ponent material of chief value in the gun stocks, as well as in the 
barrels, — and the board decided that the merchandise should hâve 
been assessed for duty under the métal provision. Upon the ap- 
peal by the government from that décision to the circuit court, 
further évidence was introduced. Tbat évidence, together with 
such as was before the board of gênerai appraisers, Shows that 
many entries comprise gun barrels and gun stocks coïncident in 
number, shipped for the importer on the same steamer, under sep- 
arate invoices; the barrels being in cases by themselves, and in- 
voiced as gun barrels, and the stocks being in cases by themselves, 
and invoiced as gun stocks. Thus, in the entry of August 1, 1891, 
there were 3 cases each containing 50 gun stocks, and 3 cases each 
containing 50 pairs of gun barrels. The stocks were equipped with 
the locks, the action, the trigger plates, and ail the parts requsite 
to constitute a complète breech-loading shotgun upon inserting the 
barrels. The barrels and the stocks were marked with identifying 
numbers, so that the appropriate barrels could be selected for the 
appropriate stocks, respectively, and the two parts be united into 
a complète gun, merely by inserting the barrels into the stocks. 
There were other entries in whioh the barrels and stocks were 
shipped in separate cases, and invoiced separately, but were not 
coïncident in number; in some entries there being more barrels 
than stocks, and in others more stocks than barrels. Tke évidence 
taken in the circuit court upon the appeal shows — what was not 
shown before the board of gênerai appraisers — that in the manu- 
facture of guns the barrels and stocks are made separately, and, at 
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varions stages before completiou, are assembled together and ac- 
curately adjusted. It is a matter of common knowledge that the 
barrels and stocks of breech-loading shotguns, when the guns are 
not in use, are détachable; and the ordinary sportsman's gun case 
is so constructed that the barrels must be detached when the gun 
is put into the case. 

Upon the évidence in the record, we entertain no doubt that the 
importations in controversy were breech-loading shotguns, which 
before exportation were in a completed condition, ready for the 
market or for the sportsman's use, in number equal to that of the 
stocks or the barrels, but that the parts were detached, shipped 
in separate cases, and invoiced separately, to enable the importer 
to enter them as invoiced, escape the payment of the duty upon 
guns, and, after importation, reassemble the parts. We are to 
consider to what extent this was a legitimate or a successful effort 
to avoid the payment of the higher duties. 

It is a well-settled doctrine that intent is not an élément in deter- 
mining the proper classification of imported articles, and that mer- 
chants are at liberty so to manufacture and so to import their 
goods as to sxibject them to the lowest possible duties under the 
tariff laws. 

In Merritt t. Welsh, 104 U. S. 694, the tariff act imposed a duty 
upon sugars, the rate of which was graduated according to their 
color, and the question was whether sugars which had been arti- 
flcially colored during the process of manufacture so as to impart 
to them a color characteristic of a lower grade of sugars were da- 
tiable according to their actual color or according to the normal 
color of sugars of that grade. The court held that the sugars were 
dutiable according to their actual color. After observing that con- 
gress had fixed the dutiable grade of sugars by a standard of colors 
which originally supplied a valid test of their real grade, and 
that in the new processes of manufacture the standard had come 
to be a precarious one, the court said: 

"It may be that our tarifî of duties ia evaded by giving to sugars, in the process 
of manufacture, a low grade of color. If this be so, it is no more than every 
manufacturer does, namely, so to manufacture his goods as to avoid the burden of 
high duties, provided he can do it without injuring their marlvetability, or injuring 
it less than the duties involved. So long as no déception is practiced, so long as 
the goods are truly invoiced and freely and honostly exposed to the offlcers of 
customs for their examiuation, no fraud Is committed, no penalty la incurred." 

In Seeberger v. Farwell, 139 U. S. 608, 11 Sup. Ot. 650, and in 
Magone v. Luckemeyer, 139 U. S. G12, 11 Sup. Ct. 651, the tariff 
act imposed a duty upon dress goods composed in part of wool, 
and a higher duty upon goods composed wholly of wool; and the 
question was whether woolen goods, into which, during the process 
of manufacture, a small percentage of cotton threads had been 
introduced for the purpose of securing their classification for duty 
as goods composed in part of wool, were subject to that duty, or 
to the duty upon woolen goods. The court held that the goods 
were subject only to the lower duty and adopted the view — 

"That manufacturera and Importera had the right to adjust themselves to the fore- 
going clause of the tarife, and to manufacture the goods with only a small per- 
78 F.— 51 
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centage of cotton, for the purpose of making them dutiable at the lower rate," and 
that, "although the goods in question eontained so small an amount of cotton that 
tlie ordinary dealer in them aiid the ordinary examiner would not detect the cot- 
ton without a close and careful examination, that did not change the légal right 
of the plaintifFs to bring their goods within the opération of the clause involved by 
the admixture of even a small percentage of cotton, if they could do so." 

As was declared in Worthington t. Robbins, 139 U. S. 341, 11 
Sup. Ct.583: 

"In order to produce uniformity in the imposition of duties, the dutiable classi- 
fication of articles imported must be ascertained by an examination of the imported 
article itself, in the condition in which it is imported." 

Applying thèse principles to the présent case, we cannot escape 
the conclusion that if the articles in controversy were not shotguns, 
in the condition in which they were imported, they were not du- 
tiable as such, notwithstanding they had been shotguns previously, 
and could readily be again transformed into shotguns, and not- 
withstanding they had been taken apart and imported in fragments 
merely for the purpose of escaping the duty upon shotguns. This 
conclusion is enforced by the case of U. S. v. Schoverling, 146 TJ. 
S. 76, 18 Sup. Ot. 24. In that case gun stocks with mountings com- 
plète, ready for attachment to barrels, were imported. The im- 
porting flrm had arranged with another flrm to import the barrels. 
It was held that the articles were not subject to duty as shotguns. 
The court said: 

"The intent of the importera to put the gun stocks with barrels separately im- 
ported, so as to make hère completed guns for sale, cannot affect the rate of duty 
on the gun stocks as a separate importation," 

The court added: 

"The dutiable classification of the gun stocks imported must be ascertained by 
an examination of them in the condition in which they are imported." 

In the Schoverling Oase it did not affirmatively appear that the 
stocks and barrels had been assembled together previous to im- 
portation, and in this respect that case diiïers from the présent 
case. But surely it cannot be that the physical act of attaching 
and then detaching the stocks and barrels before exportation can 
change the dutiable character of the goods. Many articles made 
by machinery are made in separate parts, and are never put to- 
gether as an entirety until it becomes désirable to use them. Never- 
theless they are completed articles, in a commercial sensé, and for 
ail practical purposes. A breech-loading shotgun is a complète 
article in the sportsman's hands when he has detached the barrels 
for a temporary purpose. It is no less one notwithstanding the 
parts hâve never been assembled, provided they hâve been made 
so as to be attachable and détachable without requiring any ad- 
justment. The Schoverling Oase does not décide that when the 
stocks and corresponding barrels are imported together, shipped 
by the same vessel for the same importer, and entered at the cus- 
tomhouse at the same time, duty is to be assessed upon the frag- 
mentary parts. TJnder such circumstances, we think the parts are 
dutiable as a whole. The form of invoice which the importer may 
adopt, or the mode of packing which he may adopt, are immaterial 
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matters. If he prefers to send the barrels in one case and the 
stocks in another, he is at liberty to do so, but the fact that tkey 
are packed in separate cases cannot affect their dutiable character. 
Machines and many cumbrous articles are frequently transported 
with the sections or parts in différent packings. If the importers 
had procured a policy of insurance against loss by fire or the 
périls of the sea, describing their goods as "shotguns on board the 
steamship Obdam," the policy would hâve covered the stocks and 
barrels in separate cases. 

When the barrels and stocks are shipped upon différent vessels, 
it may happen that they can never be assembled together again aa 
a complète gun. The dangers of navigation and other contingen- 
cies may intervene to prevent it. It is not for the customs offt- 
cers, in imposing duties, to speculate upon thèse contingencies. 
They must take the articles as they find them to be upon exami- 
nation. If they cannot, by assembling them together, discover that 
they are really a différent thing, it is their duty to classify them 
as the article they purport to be. 

Undoubtedly, with this understanding of the law, importers will 
be able to escape the duty upon shotguns by sending the stocks and 
barrels in différent vessels, and entering them at différent times. 
The remedy, however, is with congress; and it may be that such a 
practice upon the part of importers would expose them to the penal- 
ty of a condemnation of their merchandise under that statute of con- 
gress relating to entries of merchandise by means of any "false 
or fraudulent practice or appliance." 

Thèse conclusions lead to a reversai of the décision of the court 
below. 



SBLBACH et al. ▼. UNITED STATES. 

(Circuit Court, S. D. New York. February 18, 1897.) 

CuBTOiis Buttes— Classification— Alizarine. 

A substance which responds to tlie alizarine tests, and whlch is commereîally 
known and dealt in as "alizarine," or "alizarine yellow," is free, under para- 
graph 595 of the tariff act of March 3, 1883, as alizarine, natural or artificial, 
though not chemically alizarine. 

This was an application by E. Selbach & Co. for a review of the 
décision of the board of gênerai appraisers, afiSrming the décision 
of the collector of the port of New York as to the classification of 
certain merchandise. The merchandise in question was invoiced aa 
"alizarine blue," "anthracene brown," and "anthracene yellow." The 
collector assessed duty thereon at 35 per cent, ad valorem, under 
paragraph 82 of the tariff act of 1883, as coal-tar colors. The im- 
porters' protest claimed that the merchandise was entitled to free 
entry, as alizarine, nart:ural or artificial. 

Hartley & Ooleman, for the importer. 
J. T. Van Eensselaer, Asst. U. S. Ajtty. 

TOWNSEND, District Judge (orally). The merchandise în ques- 
tion is anthracene or alizarine yellow, claimed to be free, as alizarine, 
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natural or artiflcial, under paragraph 595 of the tariff act of March 
3, 1885, but assessed for duty under paragraph 82 of said act as a 
coal-tar color or dye, by whatever name known, not specially pro- 
Tided for. That this article is not chemically alizarine seems to 
be immaterial. The évidence is undisputed that it responds to the 
alizarine tests, and was commercially known and dealt in as "aliz- 
arine" or "alizarine yellow" at the time of the passage of said act. 
The décision of the board of gênerai appraisers afarming the action 
of the collector is reversed. 



KAUPMANN et al. t. UNITED STATES. 

(Circuit Court, S. D. New York. February 18, 1897.) 

OUSTOMS Dutibs—Classipioation— Millet Pulp. 

Millet pulp, from whlch the hull has been remoTed, though adapted for nse 
as food and not for agricultural purposes, and which will not germinate, is 
dutiable under paragraph 206% of the tariff act of 1894, as seeds. Boving t. 
Lawrence, 1 Blatchf. 616, Fed. Cas. No. 1,712, foUowed. 

Comstock & Brown, for importers. 
Henry C. Platt, for the United States. 

TOWNSEND, District Judge (orally). The merchandise in ques- 
tion is millet pulp from which the hull has been remoTed. It will 
not germinate, and is not used for agricultural purposes. It is 
used for bird food or in the préparation of food for man. It was 
assessed for duty under section 3 of the tariff act of August 28, 
1894, as a nonenumerated manufactured article. The importer 
protested, claiming that it was dutiable under paragraph 206^ of 
said act, directly or by similitude to "garden seeds, agricultural 
seeds, and other seeds, not specially provided for." Were it not for 
the décision of Mr. Justice Nelson in Boving v. Lawrence, 1 Blatchf. 
616, Fed. Oas. No. 1,712, 1 should sustaîK the décision of the board of 
gênerai appraisers. The product in qu^sstion is not included in the 
common understanding of the word "seeds," nor in the meauing 
given to "seeds" in the dictionary. It has been advanced by manu- 
facture so as to pass from the group of garden or agricultural seeds 
to the group of food products. It is not only dissimllar to such 
seeds in condition and the purpose to which it is applied, but it 
has been, by a process of hulling, deprived of the germinative quali- 
ty essential to its use as garden or agricultural seeds. The article 
is, however, commercially known and dealt in as seeds. In Boving 
V. Lawrence, supra, the court held, construing a similar provision, 
that, as the articles had always been bought and sold and known in 
trade as "seeds," they were free under the clause, "garden seeds and 
ail other seeds not otherwise provided for."' The décision of the 
board of gênerai appraisers is therefore reversed. 
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UNITED STATES v. GIESB. 

(Circuit Court, S. D. New York. February 18, 1897.) 

Cdstoms Duties — Classification— Carbonate of Potash. 

The enumeratiou, in paragraph 595 of the free list of the tariff aet of 1894, 
of "potash, crude, carbonate of, or black salts," includes the three articles, 
crude potash, carbonate of potash, and black salts; and carbonate of potash, 
from which impurities hâve been removed by leeehing, is accordingly entitled 
to free entry. 

Hartiey & Ooleman, for importer. 

J. T. Van Eensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The article in question is 
carbonate of potash. It was classifled for duty under paragraph 
60 of the tariff act of August 28, 1894, as a chemical sait not other- 
wise provided for. The importer protested, claiming it was free 
under paragraph 595 of the free list of said act, which is as fol- 
lows: "Potash, crude, carbonate of, or black salts." The board of 
gênerai appraisers sustained the protest, and the United States ap- 
peals. This product has been subjected to a leeehing process, where- 
by certain impurities hâve been removed. It is neither crude pot- 
ash, crude carbonate of potash, nor black salts. Counsel for the 
United States concludes that this provision should be read with the 
word "crude" qualifying the whole paragraph, and that congress 
intended thereby to admit free of duty only one product, namely, 
crude carbonate of potash, also known as "black salts." The im- 
porter has proved, and the board of gênerai appraisers, sustaining 
his protest, has found, that there are distinct articles known re- 
spectively in trade and commerce as "crude potash," "carbonate of 
potash," and "black salts." I think congress intended, by this 
language, to provide that each of thèse articles should be free. The 
décision of the board of gênerai appraisers is afSrmed. 



H. B. CLAFLIN 00. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 18, 1897.) 

CusTOMS Dnxiiîs — Ci^A'fiFicATioN' — KonmivTai.t.ic Pins. 

The Word "metallic," in paragraph 370 of the tariff act of 1894, qualifies the 
whole paragraph; and pins which are not metallic are not within its provisions. 

Comstock & Brown, for importer. 

J. T. Van Eensselaer, Asst. U. S. Atty 

TOWNSEND, District Judge (orally). It is admitted or stipu- 
lated as to the articles in question, as f ollows : 

"(1) The goods were imported after August 28, 1894, and are finished articles 
of coUodion. (2) They are popularly and commercially known as hairpins. (3) 
They are not pins metallic, and are not commercially known as jewelry." 

They were assessed for duty at 45 per centum ad valorem, under 
paragraph 15 of the tariff act of 1894, as finished articles of collodion. 
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The importer has protested, claiming that they were dutiable as 
pins, under paragraph 170 of said act, which is as follows: 

"Pins metallic, includiug pins with glass heads, hairpins, safety pins, and hat, 
iionnet, shawl and belt pins, not commercially known as jewelry, 25 per centum 
ad valorem." 

The only material différence between this paragraph and para- 
graph 209 of the act of 1883 is in the change of location of the word 
"including." I do not think that congress thereby intended to change 
the effect of the word "metallic" as qualifying the whole paragraph. 
The décision of the board of gênerai appraisers afflnning the action 
of the collecter is afiQrmed. 



UNITED STATES v. E. L. GOODSELL CO. 
(Circuit Court, S. D, New York. February 16, 1897.) 

CUSTOMS DUTIES — Imports undek Prior Laws. 

Merchandise, Imported before the tariff act of 1894 went into effect, but 
which remained in the custody of the customs offlcers, and was not dellvered 
to the importer until after that act went into effect, is subject to the rates of 
duty imposed by that act. 

This was an application by the coUector of the port of New York 
for a review of the décision of the board of gênerai appraisers, re- 
versing the décision of the coUector as to the rate of duty on certain 
lemons imported by the E. L. Goodsell Company. The permit to land 
and deliver the goods was not indorsed by the examiner until Au- 
gust 29, 1894. The enacting clause of the tariff act of 1894 imposes 
duties on articles "imported from foreign countries or withdrawn for 
consumption" after its passage. The treasury circular of September 
20, 1894, says that, "if it shall appear that the goods are in customs 
custody on the 28th ult., and that no permit had been presented for 
the dçlivery thereof, the same would fall under the new act." The 
entries of the goods were made on August 23 and 25, 1894, and the 
coUector assessed duty under the tariff act of 1890, which was in 
force at that date. 

Henry 0. Platt, Asst. U. 8. Atty. 
W. W. Smith, for importer. 

TOWNSEND, District Judge (orally). On August 23, 1894, the 
merchandise in question arrived at the port of New York, and was 
entered for duty, and a written permit to land, designating it for 
examination on the wharf, was issued. It was examined August 29, 
1894, and the entry was liquidated September 8, 1894. The importer 
protested, claiming that it was dutiable under the provisions of the 
tariff act of 1894. The board of gênerai appraisers sustained the pro- 
test, and the United States appeals. 

The tariff act of 1894 went into effect on August 28, 1894. On 
that day the merchandise was in the custody of the customs oiBcers. 
The contemporaneous construction of said act by the treasury de- 
partment f oUowed by said board herein seems to be in harmony with 
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the décision of the suprême court of thé United States in Hartranft 
V. Oliver, 125 U. S. 525, 8 Sup. Ot. 958, construing similar provisions 
in the tariff act of Marck 3, 1883. I am not sufficiently familiar with 
the term "withdrawn for consumption" to satisfactorily détermine 
what scope it would be given in said act. If it is to be strictly con- 
strued as applied to merchandise entered in a government ware- 
honse, and afterwards withdrawn therefrom, the merchandise in 
question was not so withdrawn, and the act of 1894 does not apply. 
But if, as eoDtended by counsel for the importer, it may mean, gen- 
erally, goods withdrawn f rom the control of the customs officers, and 
delivered into the custody of the owner, then I thinli it must hâve 
been the intent of congress to provide that merchandise which, as in 
this case, did not corne under the control of the owner until after 
August 28, 1894, shonld pay duty according to the provisions of the 
act of 1894. In thèse circumstances the doubt, under the familiar 
rule, wiU be resolved in favor of the importer. The décision of the 
board of gênerai appraisers is afSrmed. 



WIBBtrSCH et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 16, 1897.) 

Customs Duties— Flax Measdring Tapes. 

Measuring tapes of flax, in cases of leather and métal, flax being the com- 
ponent material of chief value, are dutiable under the tariff act of 1883 as 
manufactures of flax or of whieh flax is the component material of chief value, 
and are subject to the duty of 40 per cent ad valorem imposed by paragraph 
336 of the act, and not to the duty of 35 per cent, imposed by paragraph 334. 

This was an application by Wiebusch & Hilger for a review of the 
décision of the board of gênerai appraisers as to the assessment of 
duties on certain merchandise imported by them, consisting of linen 
measuring tapes in cases of leather and brass, flax being the com- 
ponent material of chief value in the completed articles. 

Paragraph 334 of the tariff act of 1883 imposes a duty of 35 per 
cent, ad valorem on "brown and bleached linens, * * * or other 
manufactures of flax, jute or hemp, or of which flax, jute or hemp 
shall be the component material of chief value, not specially enumer- 
ated or provided for." Paragraph 336 imposes a duty of 40 per cent. 
ad valorem on "flax or linen thread, * » « and ail manufactures 
of flax or of which flax shall be the component material of chief 
value, not specially enumerated or provided for." 

Comstock & Brown, for importers. 
J. T. Van Rensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are measuring tapes. The importer contends that they should be 
classified for duty under paragraph 334 of the tariff act of 1883; the 
United States contends that paragraph 336 should be applied. Each 
of thèse paragraphs provides for "manufactures of flax, or of which 
flax shaU be the component material of chief value, not speciflcally 
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enumerated or provided for." It is conceded that thèse articles fall 
within said classification. There woiild be considérable force to tbe 
argument on behalf of the importer claiming tbe application of tàe 
doctrine of ejusdem generis, were it not for the provisions in said 
act that, where two or more rates of duty should be applicable, the 
articles should be classifled under the highest of said rates. Thèse 
provisions were construed and applied to similar articles by Judge 
Lacombe in Dieckerhoff v. Eobertson, 40 Fed. 568. The highest 
rate of duty was imposed therein, and it will accordingly be imposed 
in this case. Let a judgment be entered accordingly. 



RUSSBLL V. TJNITHD STATES. 
(Circuit Court, S. D. New York. February 16, 1897.) 

COSTOMS DUTIES — IMPORTATIONS FOK TeMPORABT DsE — FaILURE TO Re-EXPORT — RaTE 

OP Ddtt. 

Articles admitted free of duty for temporary use, under paragraph 596 of 
the tarife act of 1894, do not become subject to any duty until the importer, 
within or at the end of the period allowed by law, has elected not to export 
them; and are then subject to the rate of duty in force at such time, and not 
to that in force when they were imported. 

Oomstock & Brown, for importer. 
Henry C. Platt, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). On October 27, 1894, Miss 
Lillian Kussell imported into the port of New York certain theatrical 
woolen wearing apparel, which was admitted free of duty for tem- 
porary use upon bonds being given in accordance with the provi- 
sions of paragraph 596 of the tariff act of August 28, 1894. The 
entry was liquidated May .3, 1895. The time for exportation was 
extended for six months. The duties assessed under provisions of 
paragraph 396 of act of 1890 were paid October 30, 1895, under pro- 
test, which protest was lodged with the collector November 1, 1895. 
The board of gênerai appraisers, afSrming the action of the col- 
lector, overruled the protest. The importer appeals, claiming that 
the merchandise did not become subject to duty until after January 
1, 1895, by virtue of the provisions of paragraph 297 of the tariff 
act of 1894, which are as follows: "The réduction of the rates of 
duty herein provided for manufactures of wool, shall take effect 
Jan. 1, 1895." I think the importer is correct in this contention. 
It does not appear what form of bond was exacted by the collector, 
but upon the assumption that he fulfllled his légal duty it was "for 
the payment to the United States of such duties as may be imposed 
upon ail such articles as shall not be exported within six months (or 
one year) after such importation." Section 596 expressly provides 
that "for temporary use * * • thèse articles shall be admitted 
free of duty." During the period of six months, or one year, the 
importer had her élection to détermine wBether she would or would 
not export said articles, and, until she exercised such élection, the 
collector, at least in the absence of proof of bad faith, had no au- 
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thorîty to impose any duty on such free goods. If during or at the 
end of said perîod she elected to assert lier prérogative, and change 
her mind, then, and not until then, did the collector acquire the 
right to impose a duty upon such articles as should not be ex- 
ported. As the réduction of rates of duty provided for manufac- 
tures of wool took effect January 1, 1895, such rates were tlie ones 
imposed by law when thèse articles first became dutiable. The dé- 
cision of the board of gênerai appraisers is reversed. 



WIBDBRER et al. v. UNITED STATES. 
(Circuit Court, S. D. New York. February 16, 1897.) 

CUSTOMS DUTIES — CLASSIFICATION— MlHROR PLATES. 

Mirror plates, not framed, but intended to be put in frames or cases, are 
dutiable as mirrors, nnder paragraph 102 of the tariff act of 1894. 

Comstock & Brown, for importera. 
Henry 0. Sedgwick, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are commercially known as "mirror plates." They were assessed 
for duty as mirrors, under paragraph 102 of the tarifE act of August 
1, 1894. The importer protests, claiming that they are dutiable, 
under paragraphs 92 and 97 of said act, as "cylinder glass, polished 
and also beveled, not exceeding 16x24 inches square." The word 
"mirror" has no commercial or trade meaning. There is no such 
trade term as a "framed mirror," or a "mirror with frame," or "mir- 
ror without case." The word must be taken m its ordinary sensé. 
The évidence shows that thèse plates are sold to be put in frames 
or cases. Thèse plates are mirrors without frames. There is con- 
sidérable évidence that they are known as "mirrors." They are not 
parts of mirrors. The addition of a frame or case neither changes 
their character or use nor advances them into a new article. This 
conclusion renders it unnecessary to consider the further forcible 
contention of counsel for the United States that the paragraphs re- 
lied upon by the importer do not cover this class of silvered cylin- 
der glass articles. The décision of the board of gênerai appraisers 
is afflrmed. 



BORGFELDT et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 16, 1897. 

CusTOMS Ddties— Classification— Glass Atomizeks. 

Atomizers, consisting of ornameated glass vessels, with métal and rubber 
tops which are essential parts of the articles, the glass being the most valna- 
ble component, are dutiable under paragraph 102 of the tarifE act of 1894 as 
manufactures of glass or of which glass is the component material of chief 
value, and not as articles of glass or glass bottles, under paragraphs 88-90. 

This was an application by George Borgfeldt & Co. for a review 
of the décision of the board of gênerai appraisers afSrming the dé- 
cision of the collector of the port of New York as to the rate of 
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duty on certain atomizers, consisting of bottles or vessels of glass, 
eut or ornamented, and surmounted with a métal top to which is 
attached a rubber bulb. 

Comstock «& Brown, for importera. 
Henry S. Sedgwick, U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are atomizers. They were assessed for duty under paragraphs 88, 
89, and 90 of the tariff act of 1894 as "articles of glass, — eut or 
ornamented," or "glass bottles." The importer protests, claiming 
that they are dutiable, under paragraph 102 of said act, as manu- 
factures of glass, or of which glass is the component material of 
chief value. Inasmuch as the earlier paragraphs of said act con- 
tain exhaustive provisions for spécifie articles of glass, and inas- 
much as India rubber and métal are substantial essential éléments 
in the construction of thèse completed articles whereof glass is the 
component material of chief value, I think they should hâve been clas- 
sified under the spécifie provisions of paragraph 102, which was 
apparently inserted in order to provide a différent rate of duty 
for a great variety of articles made in part of glass and in part 
of other materials. The décision of the board of gênerai appraisers 
is reversed. 



WAEREN CHEMICAL MANtfF'G CO. v. UNITED STATES. 
(Circuit Court, S. D. New York. February 16, 1897.) 

CtlSTOMS DUTIKS— CliASSIFIOATION— FrEE LiST— COAL-Tar PrODUOTS. 

Coal-tar products, not shown to be oils in fact or to be chemieally, com- 
mercially, or commonly liuown as distilled oUs, are free, under paragraph 443 
ol the tariff act of 1894, as products of coal tar not specifically provided for, 
and are not dutiable as distilled oils, under paragraph 60. 

Comstock & Brown, for importers. 
James T. Van Kensselaer, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The merchandise în ques- 
tion is known as "coal-tar product" or "dead oil." The finding of 
the board of gênerai appraisers that it is a product of coal tar is 
supported by the prépondérance of the évidence, and is afiinned. 
It was assessed for duty at 25 per centum ad valorem, under the 
provision for "products known as distilled oils," in paragraph 60 
of the tariff act of August 28, 1894. The importer has protested, 
claiming that it is free as a "product of coal tar, not a color or 
dye, not specifically provided for," under the provisions of paragraph 
443 of said act. Counsel for the United States contends that the 
term "distilled oils" has in the trade a definite meaning, synonymous 
with "essential oils," or oils derived from vegetable substances; and 
that, as congress has included in paragraph 60 both the terms "es- 
sential oils" and "distilled oils," it must thereby hâve intended to 
include under the two terms something more than the commercially 
known distilled oils, namely, oils in fact distilled from nonvegetable 
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substances, sucli as oils distilled from coal tar. Wliether the con- 
tention of the importer that the word "known" necessarily means, 
in this connection, "commercially known," it is unnecessary to dé- 
termine. It has not beên shown, however, that this article is an 
oil in fact, or that it is chemically or commercially or commonly 
known as "distilled oil." The décision of the board of gênerai ap- 
praisers is therefore reversed, and the article should be admitted 
f ree under paragraph 443 of said act. 



HANIFEN T. E. H. GODSHALK CO. et al. 
(Circuit Court, E. D. Pennsylvanla. December 16, 1896.) 

1. Patents — Date of Invention — Invention Abroad. 

As against an infringer, the owner of a patent may, to avoid alleged an- 
ticipation or prior use, carry back the invention by proving the actual date 
thereof, though the same was made in a foreign country. 

2. Same. 

In the case of two patents, each for a knltted fabric as an article of manu- 
facture, one for an improvement in plush goods, and the other for "Astrakhan 
Oloth" (articles of distinct species),- the former would not be an anticipation 
of the latter, even if the only change necessary to produce the Astrakhan cloth 
was the substitution of one kind of yam for another. 

On Rehearing. 

8, Same— Enitted Fabrics— Astrakhan Cloth. 

The Bywater patent. No. 374,888, for an improvement in knitted fabrics, 
whereby Astrakhan cloth is produoed, hdd anticipated by the Booth British 
patent. No. 758, of 1881. 

This was a suit by John E. Hanifen, trading as John E. Hanifen & 
Co., against the E. H. Godshalk Company and Edward H. Godshalk, 
for alleged infringement of a patent for an improvement in knitted 
fabrics. 

Joseph C. Fraley and Wm. P. Preble, for complainant, 

Strawbridge & Taylor, for défendants. 

DALLAS, Circuit Judge. The bill in this case prays the usual re- 
lief for the alleged infringement by the défendants of patent No. 374,- 
888, dated December 13, 1887, issued to Levi Bywater, assigner to 
the complainant, for an improvement in knitted fabrics. The claim 
sued upon is as follows: 

"(2) A knitted fabric oomposed of face and back yarns of différent materials, 
the face yarn being looped at regular intervais and on altemate stltches of ad- 
jacent rowB of the back yam, and being matted and curly, and baving a smooth 
back, whereby the said fabric has the appearance of looped or Astrakhan cloth, 
as described." 

The only défenses which need be discussed are anticipation and 
prior use. The application was filed on December 22, 1883, but the 
plaintiff claims that the date of actual invention has been carried back 
to November, 1880. The défendants, on the other hand, insist, as 
matter of law, that, inasmuch as the date set up is of invention made 
in England, it would not, even if established, be material; and also, 
as matter of fact, that the invention of the patent has not been shown 
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to have been made at any place before the time at which the applica- 
tion for the patent was filed. 

There is no statute whicli warrants tlie suggested distinction re- 
specting inventions made abroad and those made in tlie United States. 
Section 4886 of the Revised Statutes enacts that "any person who has 
invented or discovered any new and useful art, * * * not known 

* • * before his invention or discovery thereof, * ♦ * may 

* • * obtain a patent therefor." The right to a patent is thus 
made to dépend, as to the point under discussion, wholly upon the 
time of invention as related to then-existing knowledge, etc., and 
nothing whatever is said with respect to the place of invention. The 
learned counsel of the défendants have argued that it would be in- 
congruous to permit a public use and sale abroad, more than two 
years before application, to save a patent by establishing date of in- 
vention, when such use and sale, if it had occurred in this country, 
would have operated to defeat the patent. A sufflcient answer to 
this argument would be that the supposed incongruity is one which 
the lawmaking power has seen fit to create, but a more satisfactory 
one is that no dilemma whatever is really presented. There is no 
inconsistency between the substantive law which provides that a for- 
eign public use shall not, in itself, invalidate a patent, though a simi- 
lar use and sale hère would do so, and the law of évidence under 
which such foreign use and sale may be shown to flx date of invention. 
The same évidence which for one purpose would be inadmissible may 
for another be compétent. An offer to prove public use and sale in 
a foreign country more than two years before the filing of the appli- 
cation would, if made to invalidate a patent, be manifestly irrelevant, 
for the reason that it could not have that effect; but a like offer, if 
made to show date of invention, would, quite as manifestly, be rele- 
vant, because it might, at least, tend to establish it. If there is any- 
thing in this state of the law which is extraordinary, I fail to perceive 
it. Several décisions of the patent office, extending from 1872 to 
1888, have been examined. They show a consistent view of the law 
to have been there adopted and established, from which I certainly 
would not dissent without much hésitation and very full considéra- 
tion. But those décisions do not relate to the précise question which 
is now before the court, and will not be afEected by the conclusion 
which I have reached respecting it. They were ail enunciated in inter- 
férence proceedings, and the principle upon which they ail rest is 
well stated in that one of them which is first cited below, thus: 

"The distinction recognized by the law between an invention made in a foreign 
country and one made in the United States is this: The single fact that the in- 
vention was previously made in the United States, whether by a citizen or a for- 
eigner, is a bar to the grant of a patent to any subseqiient inventor, whether such 
subséquent inventor is a citizen or a foreàgner, and whether he made the inven- 
tion in the United States or in a foreign country; but the single fact that the in- 
vention was previously made in a foredgn country, whether by a citizen of the 
United States or a foreigner, is no bar to the grant of a patent to a subséquent 
inventor, whether such subséquent inventor is a citizen or a foreigner, and wheth- 
er he made the invention in a foreign country or in the United States." 

In other words, what has been held is that the single fact of pre- 
vious invention in the United States is but that mère préviens inven- 
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tîon in a foreîgn country — ^i. e. without patent or printed publication — 
is not a bar to the grant of a patent; but it bas not been held tbat, 
where an uncontested application is founded upon invention abroad, 
the grant of a patent is invalid if a suflSciently remote date of inven- 
tion cannot be established without acceptance of the time when the 
invention had been made in a foreign country; and it seems to me 
that, while the actual rulings of the patent ofiice conform to the law, 
they could not, without conflicting with it, be made applicable to the 
présent subject. They are supported by the terms of section 4923, 
but the inference now sought to be deduced from them is quite as 
plainly inhibited by section 4886. Thomas v. Eeese, 17 O. G. 195; 
Hovey v. Hupland, 3 O. G. 493; Chambers v. Duncan, 10 O. G. 787; 
Lauder v. Orowell, 16 O. G. 405; EumpfE v. Kohler, 23 O. G. 1832; 
Boulton v. Illingworth, 43 0. G. 508. 

I know of no case in which this point can be said to hâve been 
judicially determined. I believe it was not argued, and am sure it was 
not investigated by the court, in Uhlman v. Brewing Co., 53 Fed. 485. 
That case seems to hâve been presented as one of conflict between two 
patents, and in such manner as to direct attention only to the inquiry 
whether the Stockheim or the Klein invention "was ârst known or 
used in this country." It appears to hâve been assumed that the in- 
quiry stated was in that case the material one, and the particular ques- 
tion which is now for solution was, apparently, not then discussed, and 
certainly was not considered. Référence bas been made to several 
opinions delivered by Judge Coxe, but which, when read together and 
in connection with the observations made upon them by the court of 
appeals for the Second circuit, do not, I think, indicate that the view 
of the law which I hâve expressed is at variance with that which is 
entertained in that jurisdiction. 

In Electrical Accumulator Co. v. Julien Electric Co., 38 Fed. 
117-128, Judge Coxe said : 

"The évidence of prior iiiyention by Charles F. Brush is now to be considered. 
In determinlng this question, Faure, being at that time a citizen of France, is not 
permitted to claim the invention earlier than the date of his French patent, which 
was October 20, 1880," etc. 

The learned judge did not state the ground on which he rested 
this proposition, and cited no authority for its support. The gist 
of it seems to be that Faure's French citizenship (not the place of 
invention) precluded him from claim i -j^ his invention as of a date 
earlier than that of his French patent; but, in the absence of ex- 
planation, I infer that it was section 4923, and not section 4886, 
which was in contemplation, and that what was really meant is that, 
under section 4923, the patent of Brush should not be held to be 
void on account of prior invention in a foreign country, "if it had 
not been patented," etc. When the same subject-matter was again 
in litigation (Brush Electric Co. v. Electrical Accumulator Co., 47 
Fed. 48-51), the same learned judge referred to the fact that Brush 
was a patentée who had produced an invention of real merit, and 
whom, therefore, it was the policy of the law to reward, and the 
duty of the courts to be sedulous to protect ; and, upon appeal, the 
court of appeals for the Second circuit (Electrical Accumulator Co. 
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T. Brush Electric Co., 2 0. C. A. 682, 52 Ped. 130-134), speaking of 
Faure, said : 

"His French patent was dated October 20, 1880, and, inasmuch as he was a 
citizen of France, he is nat permitted to claim his invention hefore that date, as 
against a citizen of the United States, who, being also an original inventer, sub- 
sequently received a patent for his own invention in this country." 

Thus it appears that the circuit court and the court of appeals 
both regarded as an important circumstance the fact that Brush 
was an original inventor and a patentée; and there is no difflculty 
in reconciling the ruling that, as against such a party, prior in- 
vention abroad, without patent or publication, is of no conséquence 
(section 4923), with the position that as against one who is neither 
an inventor nor a patentée, but an infringer, the owner of a patent 
may show that the invention was made, though in a foreign country, 
at a time when it was not known or used in this country, nor pat- 
ented or described in any printed publication in this or any foreign 
country (section 4886). 

I hâve reaehed the conclusion that it was compétent for the com- 
plainant to prove the actual date with référence to invention made 
in England ; but I cannot flnd that he has succeeded in doing so with 
the requisite degree of certainty. The évidence as to what was 
really done in 1880-1881 is not entirely satisfactory; and it utterly 
fails to establish the essential fact that the précise and completed 
invention which was patented in this country had been, at any place, 
conceived by Bywater before the flling of the application. The fab- 
ric which was made in England difiEers materially from that of the 
claim, and therefore cannot be accorded any signiflcance. This flnd- 
ing requires the admission of ail the patents which hâve been set 
up as anticipatory ; but of thèse only two are particularly discussed 
in the défendants' brief, and to them only it seems necessary to 
refer. 

The Kent and Leeson patent is for a knitted fabric. Its spécifica- 
tion présents one mode in which that particular fabric may be pro- 
duced, and it is contended that by that mode Astrakhan cloth also 
can be made, by merely substituting one sort of yarn for another, 
to constitute what in the Bywater material is the face, and in that 
of Kent and Leeson is the back. This contention is not supported. 
I do not overlook the fact that such a feat seemed to be performed 
during the argument, but that Astrakhan cloth could not be com- 
mercially so made, and that the défendants themselves do not so 
make it, has, I think, been made évident. But, even if the only dif- 
férence in the two methods of production consisted in the use of a 
single différent yarn, yet, in my opinion, the two patents would not 
conflict, inasmuch as neither of them is for a process, but each is for 
an article of manufacture, and the articles themselves are not the 
same, but are of distinct species. The invention of Kent and Lee- 
son was of an improvement in knitted plusli goods, which were old. 
Thèse, no doubt, they improved ; but, in doing so, they did not even 
suggest Astrakhan cloth, and if they had made it, instead of plush, 
they would neither hâve attained their object, nor hâve entitled 
themselves to the particular patent which they obtained. I fail to 
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flnd in that patent any intimation that they had conceived tlie By- 
water invention, and it certainly does not disclose it. In their ap- 
pearance, in their uses, and in trade contemplation, the two articles 
are absolutely distinct. It may be conceded that the employment 
of a yarn not before used for the same purpose, in making an old 
fabric, would not amount to invention; but hère a new fabric was 
created, and that it is which was patentable and was patented. The 
very ingénions argument which has been submitted for the défend- 
ants respecting this Kent and Leeson patent is substantially epit- 
omized in one of the propositions which it afflrms, viz.: "Knitted 
fabrics had previously been manufactured by providlng them with 
loops of one kind of yarn, and it cannot be said to constitute inven- 
tion to provide said fabrics with loops f ormed of a différent kind of 
yarn." Waiving discussion of any question as to the accuracy of 
the statement of facts embodied in this proposition, it is enough to 
say of it that it is fallacious as applied to this case, because it is 
not propounded in the terms of the claim. If it could be truly said 
that knitted Astrakhan cloth had previously been made in ail re- 
spects as Bywater made it, except that, in part, it had been com- 
posed of a différent yarn, it might, as I hâve said, be conceded that 
his patent was erroneously issued; but that the fact, if admitted, 
that other knitted fabrics had been so made, would defeat it, I can- 
not agrée. 

Eespecting the British patent No. 756, of Pebruary 22, 1881, to 
James Booth, the défendants hâve adduced testimony that, by fol- 
lowlng its instructions, Astrakhan cloth can be made, and their 
expert has said that he finds that a fabric is disclosed by it which 
is substantially like that referred to in the claim in suit. This évi- 
dence, if accepted without scrutiny, would, of course, be sufficient 
for the défendants' purpose; but when carefully scanned, and tested 
in accordance with well-established principles, it cannot be regarded 
as adéquate for the overthrow of a patent. The practical knitters 
who hâve said that they hâve succeeded in manufacturing Astra- 
khan cloth under the Booth patent evidently intended to succeed 
if they could flnd it possible to do so. They were familiar, not only 
with the art as it had pre-existed, but also with the fabric of By- 
water, and with the method suggested by him for its production; 
and I am persuaded that they could not hâve made it but for knowl- 
edge derived, mediately or immediately, from his patent. That the 
Booth patent did not supply ail the requisite information, and did 
not show the Astrakhan fabric, seems to me to be perfectly plain. 
In fact, it shows no fabric whatever, and it contains no language 
which defines or describes Astrakhan cloth. Some terms it uses 
which are also used by Bywater, but the différences in their lan- 
guage are distinguishing, and, as a whole, they designate and refer 
to wholly différent things. The "ornamental appearance" produced 
by Booth is not the Astrakhan-like appearance created by Bywater; 
and that Booth did not suppose it to be so is évident upon the face 
of his patent, and from the fact that neither he nor any one else had 
ever made any material having the curly and matted features which 
pertain to Astrakhan cloth prior to the application of Bywater. 
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It cannot be saîd that eîther Kent and Leeson or Booth described 
the peculiar fabric in question so as to enable those skilled in the 
art to make it, for neitiier of them described it at ail, and that tàey 
may hâve corne near doing so is not enough. Knitted Astrakhan 
was created by Bywater, and this he accomplished, not by merely 
applying the skill of the knitter to efEect a change in either of their 
prodncts, but by the exercise of his own inventive faculty. 

The défense of prior use or sale, within the United States, more 
than two years prior to application, bas not been maintained. The 
effort to support it substantially rests upon the évidence introduced 
by the défendants respecting the importation of certain samples of 
"Kyle" by H. Herman Sternbach & Co., of New York, in May, 1881. 
There is at least room for very grave doubt as to whether thèse 
"samples" should be regarded as Astrakhan cloth, but it is not nec- 
essary to résolve that doubt, for, whatever they may hâve been, I 
am unable to find that they passed into public use or were put on 
sale. The fact that they were forwarded from the New York cus- 
tomhouse to Sternbach & Co. was a relevant one, as also was the 
évidence to show the usage of that flrm to exhibit goods of that 
character promptly. But évidence which is unquestionably admis- 
sible may yet be utterly insufflcient to alone establish either side of 
the issue, and such is the case in the présent instance. The burden 
of proof was on the défendants, and the degree of proof required 
of them was not attained by submitting évidence from which the ex- 
istence of the fact which it was intended to establish might, with 
doubt and hesitancy, be inferred. The proof of prior use mustt be 
"clear, satisfactory, and beyond a reasonable doubt." Case of the 
Barbed-Wire Patent, 143 U. S. 284, 12 Sup. Ct. 443, 450. The proof 
in this case is not of that character. Decree for complainant. 

On Motion fpr Eehearing. 
(December 28, 1896.) 

This case having been heard upon pleadings and proofs, I flled an 
opinion on December 16, 1896, and directed a decree to be prepared 
in favor of the complainant. The défendants immediately gave 
notice of their intention to move for a rehearing, and for a reopen- 
ing of the case, with leave to them to adduce additional évidence. 
Upon December 23, 1896, and before decree entered, that motion was 
duly presented and argued. No adéquate ground has been shown 
or sufiQcient reason advanced for permitting the introduction of fur- 
ther évidence. Ail that is known to the défendants now they knew 
during the taking of the proofs, and what they propose to ofîer seems 
to be cumulative merely. Upon the évidence as it stands, they de- 
liberately rested their case; and the fact that, if they had foreseen 
that it would be regarded insufflcient, they could ànd would then 
hâve made additions to it, does not entitle them to do so now; and a 
due regard for the right of the complainant to bave this litigation 
regularly proceeded with and reasonably terminated forbids, under 
the circumstances, the granting of the retrogressive order which is 
asked for. Upon the évidence already taken, however, I will f urther 



HAKIFEN V. E. H. GODSHALK CO. 817 

eonsider the single question upon which a rehearing îs sought, but 
only to the extent and in the mànner f ollowing : 

I will be pleased to be further advised upon two points, namely: 
(1) Does the Booth patent, on its face, disclose the invention o£ the 
patent in suit? And (2) did Booth, or any one else, prior to the ap- 
plication of Bywater, make any material which, in the sensé of the 
patent law, is the same as the Bywater patented fabric? I do not 
désire any additional aid from counsel, except upon the points stat- 
ed ; and, in view of the very f uU discussion of which I already hâve 
had the beneflt, I do not purpose to hear any further oral argument. 
What is called for, and will be considered, is a condensed brief on 
each side, directing attention speciflcally to the évidence bearing 
upon the above questions, and the positions and propositions of 
counsel with respect thereto. No aflfidavits will be received. Eight 
days are allowed for flling défendants' brief, and for service of two 
copies thereof on complainant's counsel; and, for flling and like 
service of complainant's brief, eight days from time of service of 
défendants' brief are allowed. Subject to the limitation and restric- 
tions imposed by this mémorandum, the défendants' motion for a 
reargument is granted. 

On Rehearing. 
(January 19, 1897.) 

An opinion was filed in this case on December 10, 1896. There- 
upon the défendants asked for a rehearing upon the issue of antici- 
pation as aflected by the Booth British patent of February 22, 1881, 
and on December 28, 1896, a reargument was allowed on two ques- 
tions, namely: (1) Does the Booth patent, on its face, disclose the 
invention of the patent in suit? (2) Did Booth or any one else, prior 
to the application of Bywater, make any material which, in the 
sensé of the patent law, was the same as the Bywater patented fab- 
ric? 

The second of thèse questions was, of course, not supposed to be 
important, except as the answer to it might throw some light upon 
the flrsit. In my former considération of the subject, my judgment 
was strongly influenced by the conviction then impressed upon my 
mind respecting this auxiliary inquiry. I believed that no true 
knitted Astrakhan had ever been made prior to the application for 
the patent in suit, and mainly upon that ground was led to think that 
the défendants' expert and practical knitters mUst be at fault in 
supposing that the Bywater fabric was disclosed by the Booth pat- 
ent. Now, however, upon a careful review of the whole matter, 
aided by the very thorough additional briefs which hâve been sub- 
mitted, I hâve become convinced that my original conclusion was 
erroneous. It is not necessary to pursue hère the elaborate argu- 
ments of counsel. No useful purpose would be subserved by doing 
so. It is sufQcient to say that I am satisfled that the uncontradicted 
évidence of the défendants' witnesses was not correctly dealt with in 
my disposition of this case in the first instance, because, as 1 now 
view the ârst of the questions which hâve been reargued, it is one 
which can safely be determined only upon the testimony of those 
78 P.— 52 
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familiar with the art. By adducing such testimony, the défendants 
discharged themselves of the burden of proof, which at flrst rested 
upon them. They thereby established, at least prima facie, the iden- 
tity of the fabric disclosed by the Booth patent with that of the pat- 
ent sued on; and, this being so, the absence of any answering évi- 
dence on the part of the plaintiff must be regarded as décisive against 
him. The direction for a decree for the complainant is vacated, and 
^he bill is dismissed, with costs. 



THE MIAMI. 

HOLMAE V. THE MIAMI, 

(District Court, S. D. Alabama. October 26, 1896.) 

No. 769. 

Admiealtt Jubisdiction— Suits in Rem— Assault b«- Masteb. 

A libel in rem will not lie to recover damages for intentional and unlawful 
violence inflicted by the master on a stowaway. The latter being a mère tres- 
passer on board, there is no breach of any oontractual or maritime obligation; 
and the suit is not in the nature of an action on the case, but is for an assault 
and battery. 

This was a libel in rem by A. A. Holmar against the steamship 
Miami to recover damages on account of personal violence inflicted 
upon the libelant, a stowaway, by the master, The cause was heard 
upon exceptions to the libel. 

Smith & Gaynor, for libelant. 

Pillans, Torrey & Hanaw, for the Miami. 

TOULMIN, District Judge. The contention on the part of the 
libelant is that this suit is in the nature of an action on the case, and 
it is stated in the libel that it is an action on the case for the breach 
of a duty by the master and owners of the vessel to the libelant; 
but the facts of the case, as alleged, fail to show that, from the 
breach of the duty complained of, any right of action on the case 
arose. An action on the case is a concurrent remedy with assump- 
sit for many breaches of contract, whether the breach is nonfeasance 
or malfeasance; and, when a cause of action is stated in the com- 
plaint as arising from a breach of duty growing ont of a contract, it 
is ex delicto, and case — an action on the case — will lie. 1 Brick. 
Ala. Dig. pp. 40, 41, pars. 5, 18. But the libelant sustained no rela- 
tion to the vessel and owners by contract. Ail that can be said is 
that the act complained of happened on board the vessel, but it can- 
not be held that there was any breach of any maritime duty or obli- 
gation on the part of the master of the vessel. The libelant was not 
rightfully on the vessel. He came aboard clandesttnely, and hid 
away on the vessel. He was, as he calls himself, "a stowaway," and 
was such wholly without the consent or knowledge of the master. 
He was a trespasser. There was no contract between any one rep- 
resenting the vessel and the libelant, and there was no duty to the 
libelant on the part of the officers and crew of the vessel. The 
Germania, Fed. Cas. No. 5,360. When I speak of "duty" hère, I 
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mean maritime duty, — snch duty as wonld grow out of eome con- 
tractual relation between the libelant and the vessel and owners. 
There was a duty on the part of the master not to injure or cruelly 
treat the libelant, — a duty not to allow him to die or suffer from 
starvation, if he was able to relieTe Mm; but this duty rested upon 
principles of common humanity, and in no way arose from his duties 
or obligations as master of the vessel. This is not a suit in the na- 
ture of an action on the case. The facts alleged show it to be a 
case of assault and battery by the master. It appears from them 
that the master intentionally inflicted unlawful violence upon the 
libelant. This is assault and battery. The Lord Derby, 17 Fed. 
265. This suit cannot be maintained against the vessel. Admiralty 
Rule 16. The exceptions to the libel are sustained, and the libel ia 
therefore dismissed. 



THE CHICAGO.» 

THE ALVENA, 

ATLAS S. S. CO. T. THE CHICAGO et aL 

PENNSYL VANIA R. CO. t. THE ALVENA. 

(District Court, S. D. New York. January 27, 1896.) 

CJOLLISION — FbkKTBOAT — TuG AND TOW NBAB THE SlIPS, ObsTBOOTING EsBESS — COK- 
ÏLICTINO TESTIMONT— TOGB LlABLE— ToW DiSCHARGED. 

A» the ferryboat O. was leaving her New York slip near a long covered 
pier which obstructed the view above, the tug G. haring the S. S. Alvena, 275 
feet long, in tow astern upon a hawser 175 feet long, suddenly appeared near 
the mouth of the slip. On very conflicting testimony as to the distance of 
the collision from the end of the pier: Bdd (1) that the circumstancea and 
the superior position for observation of the witnesses for the ferryboat out- 
weighed the greater number of witnesses opposed, and that the collision waa 
not over 200 feet from the end of the pier: (2) that the tugs were in fault 
for nayigating with an unwieldy tow so near the slip without excuse: (3) 
that the ferryboat was proceeding along the covered pier at moderate gpeed, 
and having reversed as soon as she was aware of the présence of the tow 
behind the tug was without fault: (4) that the Alvena, though the instrument 
of the wrong, and though the navigation was for her benefit, yet being in 
charge of the tugs, was not, under the dedaions, t» be chargea with blâme; 
eed quereî 

In Admiralty. Collision. 
Wheeler & Cortis, for the Alvena. 
Robinson, Biddle & Ward, for the Chicago. 
Wing, Putnam & Burlingham, for the Wendell Goodwin and the 
Richard J. Barrett. 

BEOWN, District Judge. About half past 7 o'clock in the morn- 
ing of October 28, 1895, the steam ferryboat Chicago, just as she 
got out of her slip at the foot of Cortlandt street on a trip to 
Jersey City, came in collision with the steamship Alvena, coming 
down a short distance outside of the piers in tow of the tugs Good- 
win and Barrett. The latter was on the steamer's starboard side, 
and the tug Goodwin was ahead, towing upon a hawser about 175 
feet long. The bow of the ferryboat, very near the center, came 

» Affirmed in circuit court of appeals. See 7S Fed. 924. 
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in collision with the stem of the steamer, doing damage to both, 
for which the above libels were flled. The steamer was 275 feet 
long. She was not under her own steam. Her navigation was in 
charge of the pilot of the Barrett, who was on the bridge of the 
steamer along with the captain. 

The ferryboat gave a long whistle on leaving the bridge. About 
the time that whistle stopped, the Goodwin gave her one whistle, 
having seen the Chicago only a moment or two before. The Good- 
win was then seen from the ferryboat, but not the hawser, or the 
Alvena, as they were obscured by the shed. On seeing the hawser 
a few moments later, the ferryboat reversed full speed, and got 
three révolutions astern at collision. The contention of the ferry- 
boat is that the collision took place within 50 or 100 feet of the 
end of pier 13, called Starin's pier, which forms the upper side 
of the ferryboat slip. This pier is about 750 feet long by 100 feet 
wide, and is covered by a shed up to within about 22 feet of the 
outer end, which obstructs the view of boats above. The other 
witnesses contend that the collision was from 250 to 500 feet from 
the end of the pier. 

If the place of collision was as near the end of Starin's pier as 
the ferryboat's witnesses testify, I should hâve no doubt that the 
time was insufflcient for the ferryboat to avoid the collision after 
the tow was discoverable. The testimony as respects the distance 
of the collision from the end of the pier is, however, very conflict- 
ing. The greater number of witnesses are opposed to the ferry- 
boat. But the estimâtes of distances are not very trustworthy. 
Besides the différences in the estimâtes themselves, there is such 
fréquent lack of consistency in the testimony of several of the wit- 
nesses as greatly to diminish confidence in thèse estimâtes. Four 
witnesses on the part of the steamer and the tugs, testify that at 
the time of collision they could see clear water between the stern 
of the ferryboat and Starin's pier ; and they estimate the breadth 
of clear water seen at from 50 to 100 feet. The ferryboat was head- 
ed at the time of collision from 2 to 4 points up river; so that 
if any considérable space of clear water was visible between that 
pier and ihe stern of the ferryboat at the time of collision, her bow 
must hâve been at least 200 feet outside of the pier, since the ferry- 
boat herself is 200 feet long. I cannot give crédit to the testimony 
of the Goodwin's captain on that point, as he could not hâve been 
in a position to see any such clear space, if there was any, if his 
other testimony as to his position is correct; and as respects the 
other witnesses below the place of collision, I am not at ail sure 
that the space of clear water they say they saw was not between 
the stern and one of the shorter piers below Starin's pier. 

In the very unsatisfactory state of the direct testimony as re- 
spects the distance from the piers, I am inclined to place more 
reliance upon what may be deduced from the testimony of the 
principal witnesses as to their positions, and the bearings of the 
vessels a little before the collision, especially as the principal wit- 
nesses are in accord on that point. The captain of the Goodwin 
States that when he blew a blast of one whistle to the ferryboat, 
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he was abreast of the upper line of Starin's pier, and saw the ferry- 
boat in the slip over the lower corner of Starin's pier, i. e. outside 
of the shed. He could not see the steamer over the shed. He 
also stated, in answer to a question by the court, that the ferry- 
boat's bow at that time was about 100 feet inside of the outer 
end of Starin's pier, and heading straight for his boat, i. e. about 
3 points up river. This agrées vrith the statement of the captaiu 
of the ferryboat that when he flrst saw the tug's hawser and rang 
to stop and reverse (which he says was 3 or 4 seconds after the 
Goodwin's whistle), he saw her across the lower end of Starin's 
pier, a little on his starboard bow — the steamboat being at that 
time headed about 2 points up, and her bow about 100 feet inside 
the end of the pier. Other witnesses place the Alvena in accord 
with this distance up river. 

On placing models upon a diagram of that part of the shore line 
drawn to scale in accordance with this testimony, it becomes évi- 
dent that if the Goodwin was as much as 300 feet outside of Starin's 
pier, the ferryboat, in order to be seen across the lower corner of 
Starin's pier, would hâve to be placed in a position which it is 
impossible she could hâve occupied at that time. Coming out from 
the lower bridge, as she did, any reasonably possible position for 
her would not permit the Groodwin, when abreast of the upper line 
of Starin's pier, to be placed at the utmost more than 200 feet out- 
side of that pier ; and a distance of 150 feet or less would be much 
more probable, if not almost certain; and if the place of collision 
was also 50 feet below the lower side of Starin's pier, as some of 
the tug's witnesses say, the course of the tugs must hâve been 
much nearer than 150 feet from Starin's pier, in order to keep good 
the range on which both agrée. 

The witnesses Kenny and O'Neil, who were standing at the end 
of a float 50 feet wide, moored on the southerly side of Starin's 
pier, about 150 feet inside of the outer end, were in the best posi- 
tion of any of the disinterested witnesses to observe the exact 
place of the collision, and the position of the ferryboat. They could 
not see over the shed at ail, and the Alvena would not corne with- 
in range of their vision until her bow had got near the lower corner 
of Starin's pier. They both testify that they saw the collision, and 
that it was a trifle below the lower side of Starin's pier. O'Neil 
says it was 15 or 20 feet below; and that the ferryboat passed 
within about 25 feet of the corner of his float as she went out, 
and was headed up stream 2 or 3 points; and that the stem of the 
ferryboat, at the time of the collision, was inside of the pier. 
Thèse witnesses had not noticed the boats until a few moments be- 
fore. They were not subject to any such excitement as would 
hinder correct observation; and the very limited range of their 
vision makes it improbable that there could be much confusion in 
their recollection, or much liability to error. As this testimony ac- 
cords with the positions required by the range before referred to, 
I must find that the place of collision was less than 200 feet from 
Starin's pier, probably not over 175 feet, if so much. 

This flnding further agrées with the testimony of many of the 
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witnesses to tlie yery short interval between the time when tlie 
Gocdwin gave her whistle and the collisioli. With an ebb current 
of one or two knots, such as there must hâve been along the docks 
three hours and a half after high water, I hâve no doubt from the 
testimony that the Goodvi'in and Alvena were going down at the 
rate of upwards of 5 knots. As she traversed only about 350 feet 
from the time of her whistle to the collision, the interval of time 
would be less than three-fourths of a minute. The ferryboat had 
slovs^ed soon after starting, and could not hâve acquired her full 
speed; and she reversed when the tug's hawser came in siglit a 
few seconds after the whistle, when her bow was about 75 or 100 
feet inside of the end of Starin's pier. During this interval, with 
the engines reversed, it is not probable that she could hâve moved 
over 250 feet. 

Upon this conclusion as to the place of collision, I think the 
necessary resuit is that the Chicago must be f reed from blâme, and 
the fault be charged upon the tugs for coming down river so near 
to the wharves and obstructing egress from the ferry slip. Even 
if the collision had been 300 feet from the end of the pier, I 
do not see how the tugs could hâve been exempted from blâme. 
The suggestion that they gradually worked in shore to go astern 
flrst of another tow, and then of a sail lighter, is not a sufflcient 
excuse. There is no évidence that they could not hâve gone far- 
ther out in the river; and the évidence shows that no serious at- 
tempt was made to regain their préviens position farther from 
shore. A steamer like the Alvena, 275 feet long, without steam of 
her own, is an unwieldy tow, and there is no justification for bring- 
ing such a tow so near the slips, except some actual necessity, and 
that is not shown in this case. 

The clear primary fault being upon the tugs, the Chicago cannot 
be held in fault, unless it clearly appears that she had notice of 
the tow, and of its dangerous character, in time to avoid collision, 
or that she ought by a good loôkout to hâve seen it; and that 
she failed either in the observance of some spécifie rule, or in the 
exercise of reasonable prudence to avoid collision. The burden of 
proof in this regard, in a situation like the présent, falls upon the 
tugs. They hâve not sustained that burden. The testimony of the 
witnesses upon the ferryboat in respect to the reversai of her en- 
gines, must be accepted, rather than the testimony of persons at 
a distance, as to what they think they saw in regard to the move- 
ment of her paddle wheels. The testimony of her own witnesses 
is also confirmed by disinterested persons in that regard. I see 
no reason to discrédit the officers of the ferryboat as to the man- 
agement of their boat from the time she left the bridge. 

In the case of The Monticello, 15 Fed. 474, the ferryboat was 
held in fault on the finding that the boats outside the slip could 
hâve been seen from the time the former left the landing. That 
is not so hère. The shed on the pier above obstructed the view 
above until the time when the Goodwin whistled and then the 
ferryboat's bow was nearly out of the slip. When the Goodwin 
flrst came in view, moreover, neither the hawser nor the tow could 
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be seen. There was no danger to thé Goodwin, and the fervyboat 
at that moment had no apparent reason for stopping; and when 
a little afterwards the hawser flrst hove in sight, which was the 
ârst notice that the Goodwin had a tow, the ferryboat's oAScers tes- 
tify that they reversed full speed. I do not see sufficient reason 
to discrédit that testimony. In the interval that remained before 
collision, three révolutions astern, to which the engineer testiûes, 
are quite as many, considering the slower movement astern at flrst, 
as would naturally be expected. They were not sufQcient to stop 
the way of the ferryboat before the collision. It does not appear 
that there was any delay in reversing after the présence of the tow 
was visible. There was nothing else the ferryboat could do to 
avoid collision. Starboarding would naturally hâve produced a 
more destructive collision, by bringing the Alvena's stem into the 
starboard side of the ferryboat, with greater danger to the lives 
of her passengers. 

If the évidence warranted the flnding that the ferryboat, when 
within 100 feet of the end of Starin's pier, was going at her full 
speed of 12 knots, or at nearly that rate, I should hâve no hésita- 
tion in flnding her partly to blâme for this collision. Such a rate 
of speed in passing along a covered pier which obstructs the view 
of other vessels above, must be held to be most imprudent if not 
reckless navigation, not merely with référence to the fréquent prac- 
tice for vessels to come down unjustiflably near the pier s, but also 
with référence to other vessels that, in pursuit of their legitimate 
right of entrance to the slips, might be approaching unseen near 
the piers above. And if the ferryboat was going at nearly full 
speed when the Goodwin, or her hawser, was flrst visible, the fact 
that she had reduced her speed to a comparatively small rate at 
the time of collision, which the nature of the injuries to the two 
boats shows to be the case, would be conclusive évidence that had 
she been going at the moderate speed, say of six or seven knots, 
as was manifestly her duty when coming along such a covered pier, 
she would hâve been wholly stopped before reaching the line of the 
Alvena's course, and the collision thereby avoided. But the évi- 
dence of her offlcers, is to the eflfect that after starting from the 
bridge under a jingle bell, she soon slowed, and proceeded under 
one bell only. This would give her but a moderate and justifiable 
speed in going ont of the slip. There is not sufficient évidence, as 
I hâve said above, to discrédit the officer's testimony in this re- 
gard; and the circumstances are in harmony with this testimony. 

It does not appear that the captain, who was on the bridge of 
the Alvena, took any part in the responsibility for her navigation. 
Though the navigation was procured by the Alvena, and was for 
her beneflt, and was with the acquiescence of the master, and 
though the damage was done by her, yet, under the existing déci- 
sions of the appellate courts in this country, as I understand them, 
I am not at liberty to hold the Alvena responsible, however much 
this resuit may seem to me to be impolitic and unjust, and neither 
in accord with the generally accepted principles of the maritime 
law elsewhere, nor harmonious with our own décisions as respects 
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the liability of chartered steamers. The Doris Eckhoff, 32 Fed. 
558, 560, 50 Fed. 135, and cases there cited; The Express, 46 Fed. 
860, 863; Id., 3 C. C. A. 342, 52 Fed. 890. 

Decrees dismissing the libel as against the Chicago and the Al- 
vena, with costs; and decrees for the libellants asainst the tugs, 
with costs. 



THE F. W. WHEELER. 

THE F. W. WHEELER v. CHURCHILL et al. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 424. 

1. Collision— Steamer Aobound— Signals. 

If a steamer which, with the barge in her tow, is aground in a channel, and 
unable to move, shows the lights preacribed for vessels under way, and, 
upon the approach of anotber vessel, responds to signais in a way to indi- 
cate that she will keep ont of the other vessel's way, and gives no warning 
of the danger of the actual situation, she is in fault, and responsible for dam- 
age ensuing. 

2. Same— Steamek with Tow— Sheee bt Tow. 

The steamer W., with a barge, A., in tow, was proceeding, at night, up a 
narrow channel, and met the steamer C, coming down the channel, also with 
a tow. The steamers were approaching nearly head on, at a combined speed 
of about 10 miles an hour. At about the time they met, the barge A. took a 
sharp sheer across the channel and across the course of the 0. The W. did 
not stop nor throw off her tow Une when the sheer began, nor until the C. 
had about passed her. Eéld, that she was in fault in not (ïffing so, and was 
responsible for the ensuing collision between the A. and the O. and her tow. 

3. Same — Pahlt op Tow. 

Bdd, further, that inasmuch as the A., if properly manned, equipped, and 
navigated, would hâve taken no such sheer into the course of the C, she 
would be held, in the absence of explanation, to be in fault, and also liable 
for the collision. 

4. Bame— Erkok in Extremis. 

Beld, further, that it was at most an error in extremis (for which she was 
not responsible) for the C, instead of stopping or reversiug, while coming 
down with a current with a tow behind her, to put on steam, in an effort to 
avoid collision with the A. by crossing her bows. 

Appeal f rom the District Court of the United States for the East- 
ern District of Michigan. 

The steam barge Porter Chamberlain and the barge Comstock, while in tow of 
the former, came in collision with the barge Ashland, while in tow of the steamer 
Wheeler. This collision occnrred in Lake St. Clair, in what is kuown as the 
Grosse Pointe Channel or Cut. That channel is about 1% miles long, and about 
900 feet wide. It is marked on the upper end by a black stake and the Grosse 
Pointe Lightship, and at its lower end by a black stake and a spile or tripod 
light, as it is sometimes called. The collision occurred on Noyember 13, 1891, 
at about 4:30 a. m. The night was dark, but clear. The Chamberlain was 
coming down the lake, and had in tow three lumber-laden barges, which were held 
by Unes about 450 feet in length between each vessel. The Comstock was the 
first in the tow, and the only one of the tow which received injury. The Chamber- 
lain was about 134 feet in length, and drew about 11 feet 6 inches, and was lum- 
ber laden. The Wheeler is a large steamer, 285 feet in length, was loaded with 
coal, and was drawing 14 feet and 10 or 11 inches. The Ashland was a large 
four-masted barge, 218 feet long, and was drawing about 15 feet. She was in 
tow of the Wheeler by a Une about 900 feet long. The Wheeler and her consort 
were proceeding up the lake. At a point between the tripod light and the Grosse 
Pointe Lightship, the Chamberlain came into collision with the Ashland, and in 
• moment later the Comstock also coUided with the same vessel. When about 



THE F. W. WHEELER. 825 

2,000 feet from the Wheeler, and upon a course "neariy head on" with the 
Wheeler, the Chamberlain sounded a signal of one blast, to which the Wheeler 
replied with one blast. The Chamberlain was then in diarge of her first mate 
who was on decli at the tlme of this exchange of signais. The wheelsman was 
at the wheel, and the watchman was with the mate on the forecastle deck. Her 
speed was between five and six miles per hour. The Wheeler was coming up 
the middle of the channel at a speed, as claimed by the libelants, of from three 
to five miles per hour. She was exhibiting two bright headlights, indicating she 
had a tow, and was showing to the Chamberlain both her side lights. The 
libelants claim that the Ashland was apparently foUowing her steamer, and that 
both of her side Ughts were visible to the Chamberlain, and continued to show 
until the bows of the passing steamers were lapping, when it was noticed that the 
red Ught of the Ashland was shut out, and that her green light was sheering to 
the westward across the course of the Chamberlain. The steamers passed port 
to port about 100 feet apart, and, as they passed, a coUoquy occurred between 
the mate of the Chamberlain, who was still on watch, and the master of the 
Wheeler, who was on his deck. Just what was said, and who first hailed, are 
matters of dispute. For the libelants it is said that the mate of the Chamberlain, 
referring to the green light sheering across his course, asked, "Is that your con- 
sortî" to which the officer on the Wheeler's deck replied, "Yes; look out for her." 
The mate then asked, "Hâve you still got hold of him?" and the reply was, "Yes." 
This mate and the other witnesses for libelants from the deck of the Chamber- 
lain say that, as they passed the Wheeler, they could see the towline of the 
Wheeler, and that it was taut, and that the Wheeler was forging ahead, and 
pulllng on the Une. Thèse witnesses also say that, when the Ashland's red light 
was shut out, the wheel of the Chamberlain was immediately put hard a-port. 
Just as this was done, the captain of the Chamberlain, aroused by the coUoquy 
between his mate and the captain of the Wheeler, came on deck in his night dress, 
and took charge of her navigation. Four or five sharp blasts of the whistle were 
sounded as a signal to the engineer to open up his engine, with the hope of avoid- 
iug a collision under a wheel still barder a-port. The effort was in vain. Accord- 
ing to the libelants' witnesses, the Ashland continued to approach under a sheer 
to the westward, at a speed of from three to five miles per hour, right across the 
course of the Chamberlain, and struck the port side of the Chamberlain abaft of 
midships, her bowsprit sweeping off the Chamberlain's after-cabin, heavy iron 
davits and yawl. Af ter striking the "Chamberlain, the same witnesses say, she 
continued her sheer, and ran into the Comstock, which was foUowing the Cham- 
berlain under a hard a-port wheel, striking the Comstock on her port bow, and 
doing some damage. 

For the respondents below, who are appellants hère, quite another story is told. 
Their witnesses, being the men and otficers from the deck of the Wheeler and 
her consort, say that the Chamberlain, when approaching the Wheeler, did blow 
one blast, and that this was replied to by one blast. But they say that, when 
this agreement to pass port to port was made, both the Wheeler and Ashland 
were aground; that the Ashland was then aground some four or five hun- 
dred feet off the port quarter of the Wheeler, and was showing only her green 
light to the Chamberlain. This position would place the Ashland westward 
oï both the Wheeler and the Chamberlain, and upon the westward side of 
the channel, the Wheeler being aground about the middle of the channel. They 
also say that the towline of the Wheeler was 900 feet in length, but was then 
slack, and on the bottom, though it had not been thrown off or eut. What 
occurred when the Chamberlain and the Wheeler were passing, as detailed 
by Capt. Ivor, of the Wheeler, was this: He says: "I sung out, 'Where are 
you going there?' and he says, 'Is that him showing the greeu light?' and I 
says, 'Yes,' and he says, 'Hâve you got his towline?' and I said, 'Yes, but 
I shall let go of it. Run aft, and let go the towline.' And the mate started 
on the run, and went aft, and let it go, — let the towline go." He then says 
that the Chamberlain kept "right along down on their course until they got 
abreast of the boiler house of the Wheeler. Then I noticed him sheer off to the 
westward, heard him blow his whistle, heard his exhaust working strong, as 
though his engine was working stronger. He bore off to the westward, and ran 
across the Ashland's bow, and tUe next thing I heard was the crash," etc. He 
says that, when he gave the order to let go the towline, he also stopped his en- 
glues. Touching the positions of thèse différent crafts, this witness says that. 
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when the Chamberlain gare one blast, she was a little below the lightship, and 
the Wheeler some 600 or 700 feet above the tripod. He says the Wheeler was 
not going ahead, but that his engins was worliing, trying to worli off the bottom; 
and that, before the \Yhistles were sounded, the green light o£ the Ashiand was 
showing, "just by the port guarter of the Wheeler." He was then asked if there 
was any change in the bearing of the Ashland's green light after the exchange 
of signais. He answered: "There was." Question: "What was it?" Answer: 
"Well, it opened out a little more from me, from my quarter." When asked if, 
when the Chamberlain was passing the Wheeler, the latter was moving, he said 
she was not. He also says the Ashland was not moving. The witnesses from 
the Ashland ail concur in say'ing that, in their opinion, the Ashland was aground 
on the bank on the western side of the channel when passing signais were ex- 
changed, and that she remained fast at the same spot until the next morning, 
and until puUed off by a tug. To account for this position off the port quarter of 
the Wheeler, the respondents' witnesses say that just when entering the lower 
end of the Grosse Pointe Channel, and when about abreast the tripod light, the 
Wheeler went aground; that she was at the time running under a cheek. To pre- 
vent being run into by the Ashland, an alarm whistle was sounded, and the 
Ashland ran up on the towline until her stem was about abreast the starboard 
quarter of the Wheeler. The master of the Ashland says that, while in this 
position, the whaleback steamer Bartlett, which was coming up the lake with a 
tow, passed on his starboard side, so close as to strike the Ashland a very severe 
blow on her starboard bow; that the immédiate effect of this blow was to start 
the Ashland swinging westward, and that she continued to so swing until she 
fetched up aground off the Wheeler's port quarter some four or five hundred 
feet; and that she was fast aground when first the Chamberlain and then the 
Comstock ran into her, and remained aground on the same spot until pulled off 
the next morning. He further says he had been aground in the same position for 
some lîve or six minutes when the Chamberlain ran into him, and was so aground 
when the Wheeler and Chamberlain exchanged passing signais. Respondents' 
witnesses say that the Wheeler remained aground near the tripod light until 
after she was passed by the Bartlett and her tow, but pulled off and slowly forged 
ahead for abont 100 feet, when she again went aground, and was fast aground, 
and not moving, when she exchanged signais with the Chamberlain, and when 
passed by the latter vessel, though her engines were working in an effort to get 
off, which she did not succeed in doing until the collision; that, from the time 
the Ashland ran up on her towline at the tripod light, she had not pulled on the 
towline; and that ît was on the bottom when the Chamberlain passed. 

The principal faults charged against the Wheeler by the libel were that she did 
not stop and check, as she should hâve doue, when the Ashland took her sheer. 
The faults principally charged against the Ashland were, that she did not follow 
her steamer, but earelessly and negligently sheered off to port, and was négligent 
in not casting off her line to the Wheeler when she found she was sheering across 
the course of tiie Chamberlain. The district court held that, on the theory of the 
respondents, the Wheeler was guilty of a fault in accepting a passing signal when 
unable to control her own movements or those of her consort, and in not sounding 
an alarm to the Chamberlain to put her on guard against the known dangerous 
situalion of both herself and her consort. But that court also held on the évi- 
dence that neither the Wheeler nor the Ashland was aground when the agreement 
to pass port to port was established, and that the Wheeler did not seasonably 
notice the sheer taken by the Ashland. The Ashland was held in fault for 
taking the sheer she did, and in failing to follow her steamer. The court further 
held that neither the Chamberlain nor her consort, the Comstock, were in fault, 
and assessed their damages against both the Wheeler and the Ashland. From 
this decree the respondents hâve perfected this appeal. 

Frank H. Canfleld, for appellants. 
Wm. V. Moore, for appellees. 

Before TAFT and LUETON, Circuit Judges, and SAGE, District 
Judge. 

LURTON, Circuit Judge, after stating the facts as abore, deliv- 
ered tlie opinion of tlie court. 
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Judge Swan, who heard this case in the district court, was of 
opinion that the Wheeler was to be condemned, "whether she was 
under command, and making headway tlirougli ttie water, as claim- 
ed by the libelants, or whether she and her consort were practically 
aground, as contended by the défense." "If," said the learned and 
careful judge, "the Wheeler was aground when she exchanged sig- 
nais with the Porter Chamberlain, it was clearly a fault on her 
part to accept that signal, and give her answer to assure the 
Chamberlain that she was under command." We are strongly dis- 
posed to agrée to that conclusion upon the circumstances of this 
case. It is true that the district judge seems to base this con- 
clusion upon the theory that the act of March 3, 1885 (23 Stat. 
438), adopting "the revised international régulations for prevent- 
ing collisions at sea," was operative on the great inland lakes and 
Connecting waters. In this he erred inasmuch as section 2 of 
article 27 repeals ail laws in conflict with that act "except as to 
the navigation of such vessels within the harbors, lakes, and in- 
land waters of the United States." This exception operated to 
leave the rules of navigation found in section 4233 of the Revised 
Statutes in force as to the great inland lakes and rivers. The con- 
struction placed by the suprême court iipon the term "high sea," 
in the case of U. S. v. Rodgers, 150 U. S. 249, 14 Sup. Ct. 109, has 
no application in the détermination of the question as to whether 
the act of 1885 is operative upon the inland lakes, they being ex- 
pressly excepted therefrom by the clause in the repealing article 
cited. This is the view taken by this court in the case of The 
North Star, 22 U. S. App. 242-250, 10 C. C. A. 262, and 62 Fed. 
71. This construction of the act of 1885 is strengthened, and is 
made more évident by an examination of the subséquent acts of 
August 19, 1890, of May 28, 1894, of August 13, 1894, and of June 
10, 1896. The rules of navigation found in section 4233 of the Re- 
vised Statutes furnish, therefore, the rules under which this case 
must be tried. 

What was the duty of the Wheeler if the situation was that 
claimed for respondents when the Chamberlain was seen to be 
coming down this narrow channel, on a course so nearly parallel 
to that of the Wheeler, as inevitably to resuit in a collision, if 
persisted in, with the Ashland, then aground, as claimed by re- 
spondents, ofE her port quarter? The Wheeler, when signaled, 
was carrying at her masthead two bright white masthead lights, 
which are the lights prescribed by rule 4 for steam vessels "tow- 
ing other vessels." So she was showing on her starboard side a 
green light, and upon her port side a red light, as prescribed by 
rules 4 and 5, for vessels "when under way." Thèse rules are in 
terms for vessels "when under way," and their display implied that 
both the Wheeler and her consort were "under way," and this the 
approaching Chamberlain had a right to understand. When the 
Chamberlain signaled the Wheeler, the latter was then showing 
two white vertical lights at her masthead, and her two proper side 
lights, both indicating that she was "under way," and was "tow- 
ing" a vessel behind. The single blast was a proposition to pass 



828 78 FEDERAL REPORTER. 

port to port, and was a proper signal, for thèse vessels were "meet- 
ing head on" or "nearly end on." They were meeting in a narrow 
channel, where tliey must pass on nearly parallel courses, — courses 
so close as that each was showing to the other both side lights. 
They were on courses not exceeding one-half point apart, and were 
therefore "meeting head on," or "nearly end on," so as to involve 
risk of collision, within the meaning of ru le 18 of section 4233. The 
Nichols, 7 Wall. 656-665. 

Eule 1 of the pilot rules, adopted by the supervising inspectors, 
on page 53 of the gênerai rules and régulations prescribed by the 
board of supervising inspectors of steam vessels, as amended Jan- 
uary, 1891, provides as follows: 

"When steamers are approaching each other 'head and head,' or nearly so, 
it shall be the duty of each steamer to pass to the right, or port side, of the other; 
the pilot of either steamer may be first in determining to pursue this course, and 
thereupon shall give, as a signal of his intention, one short and distinct blast of 
his steam whistle, which the pilot of the other steamer shall answer promptly 
by a similar blast of his steam whistle and thereupon sneh steamers shall pass 
to the right, or port side of each other. But if the course of such steamers is so 
far on the starboard of each other as not to be considered by pilots as meeting 
'head and head,' or nearly so, the pilot so first deciding shall immediately give 
two short and distinct blasts of his steam whistle, which the pilot of the other 
steamer shall answer promptly by two similar blasts of his steam whistle, and 
they shall pass to the left, or on the starboard side of each other." 

The establishment of an agreement to pass port to port, which 
was clearly the proper proposition under rule' 18, and under the 
supervising inspectors' rule above set out, for the Chamberlain to 
propose, placed each vessel under the equal obligation of keeping 
to the port of the other. The Chamberlain was under no higher 
obligation to go to the westward of the Wheeler far enough to pass 
her at a safe distance than was the Wheeler to go to the eastward 
far enough to pass the Chamberlain safely. The obligation of the 
Wheeler was also the obligation of her tow, and her agreement 
implied that her tow should likewise do ail that was reasonable 
to enable the Chamberlain and her tow to pass, port to port. We 
think the acceptance of the signal was as if the Wheeler had said : 
"I am directing my course to starboard, am under way, and am in 
control of my own movements, and those of my tow." 

Rule 24 provides that: 

"In construing and obeying thèse rules, due regard must be had to ail dangers 
of navigation, and to any spécial circumstances which may exist in any par- 
tlcular case rendering a departure from them necessary in order to avoid immé- 
diate danger." 

The inability of the Wheeler to control her movements, or those 
of her consort, which had sheered across the course of the ves- 
sel coming down, imposed on the master of the Wheeler the duty 
of warning the approaching vessel of the danger of the situation. 
He had no right by lights and signais to give the Chamberlain to 
understand that her course was clear to pass port to port without 
greatly changing a course which was manifestly so "end on" or 
"head and head" with himself as to certainly bring Mm in colli- 
sion with his helpless consort off his port quarter, — a collision 
which neither the Wheeler nor the Ashland could aroid by any 
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movement of their own. Spécial circumstances existed, known to 
the Wheeler, and not known to the Chamberlain, which required 
prompt attention, and warning should hâve been given to the 
Chamberlain that she might adopt proper précautions. The ac- 
ceptance of the signal given by the Chamberlain was clearly mis- 
leading, for it gave her the right to understand that she could 
pass safely on the port side of the Wheeler, and that her con- 
sort was under control, and would be no hindrance if she passed 
as proposed, The suggestion of counsel that the Wheeler was 
compelled by the rules of navigation to reply to the single blast 
whistle of the Chamberlain by a like signal, regardless of her in- 
ability to control her own movements or those of her tow, and re- 
gardless of the fact that her tow was then lying aground across the 
^course of the approaching steamer, has no foundation. The ap- 
plication of the rule requiring vessels approaching end on or near- 
ly end on to pass port to port is one which must be modiiied by 
rule 24, requiring regard to be given to ail spécial circumstances 
and dangers of navigation. It has been more than once said that: 

"The question of culpable négligence is not determinable absolutely by any 
rule of navigation; that thèse rules are not inflexible, and a vessel which adhères 
to them in form may still be at the same time guilty of a tortious injury to an- 
other which fails to observe them." The Pilot, 19 Fed. Cas. 691; The Santa 
Claus, Fed. Cas. No. 12,327. 

In the case flrst cited. Justice McLean turther said: 

"It is eminently proper that a strict observance of any of thèse régulations 
should be avoided when there is a plain risk in adhering to them, and it is en- 
tirely in the power of either vessel to escape a collision by departure from the 
methods provided by the rules." 19 Fed. Cas. 693. 

It is no answer to say that the Wheeler had a right to présume 
that the Chamberlain meant to go beyond the western bounds of 
the deep water channel. That well-marked 16-foot channel was 
the ordinary course pursued by vessels in passing down the lakes, 
even though drawing less water, and therefore able to traverse the 
shallower waters east and west of the dredged channel. The raas- 
ter of the Wheeler when he accepted the Chamberlain'» signal did 
not know the draught of the Chamberlain nor of her tow. According 
to the claims now made for him, he knew the channel was ob- 
structed on his port side by his grounded consort, and yet by his 
reply signal he in effect said: "I am in control of the movements 
of my own vessel and of my consort, and am directing my course 
and that of my tow to the starboard, so that you may safely pass 
me on my port side, as you propose, provided you direct your course 
to starboard far enough to leave me at a safe distance on your port 
side." If the Chamberlain knew, or ought to hâve known, that the 
Wheeler and her tow were fast aground, much would be expected 
of her in avoiding vessels so situated, and much less would be re- 
quired of vessels so disabled or at anchor. The burden of proof 
in such a case would be upon the vessel in control of her move- 
ments. The John Adams, 1 Cliff. 404-413, Fed. Cas. No. 338; The 
Kockaway, 19 Fed. 449. 

There were no circumstances to indicate to the Chamberlain that 
the Wheeler was fast or not under control until too late to avoid 
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collision. That she was not given this notice was the fault of 
the Wheeler. The duty of the Chamberlain under the circum- 
stances was to provide for a suiScient margin to safely pass the 
Wheeler and her tow under the dangers of navigation known, or 
which ought to hâve been known under ail the circumstances. She 
did pass safely on the port side of the Wheeler, and would hâve 
so passed the Ashland if the latter had foUowed her steamer, as 
she was bound to do. It is not a case where she failed to make 
allowance for contingencies which ought to hâve been provided 
against, as in the cases cited by counsel for respondents of The 
City of Springfield, 29 Fed. 923, and Wells v. Armstrong, Id. 217. 

From this view of the rightful meaning of the signais displayed 
by the Wheeler, and of the agreement to pass port to port, it is not 
probable that the situation of the Wheeler and her consort was 
other than that indicated by her lights and signais. The improb-' 
ability that an experienced and expert navigator would hâve in- 
vited the Chamberlain to continue on a course which would en- 
able her to pass the Wheeler at a safe distance, but which, if fol- 
lowed, would inevitably bring her in collision with the Ashland, 
is so great as to lead us to doubt the reliability of the évidence 
relied upon to show that neither the Wheeler nor Ashland was 
under headway or control when signaled by the Chamberlain. The 
improbability of such a gross fault in navigation as the failure 
to give notice by alarm whistles of the danger of the situation 
claimed to exist by the respondents leads us to concur in the hold- 
ing of the district court that the Ashland was not aground when 
signais were exchanged, and that the Wheeler was also under 
headway, though possibly her speed was retarded by the shallow- 
ness of the water, The story told by the witnesses for the libel- 
ants is much more probable than that we are asked to crédit in 
order to exonerate the Wheeler and her consort. That the Wheel- 
er did go aground about the time she entered the Crosse Pointe 
Channel is satisfactorily shown by the évidence of the master of 
the Bartlett, who was following behind the Wheeler, and who ob- 
served the Ashland run up on her towline until she was nearly 
abreast of the Wheeler, and off her starboard quarter. The évi- 
dence of the same very intelligent and disinterested witness indi- 
cates that the blow the Ashland received on her bow quarter was 
a comparatively light one, and had no immédiate effect in turn- 
ing her head to the westward, for he says he watched her until 
his entire tow had passed her, and she was showing only her red 
light. which clearly indicated that she was still heading eastward. 
The probability is that this running up on her towline continued 
until the Ashland lost her steerage way, sheered to port, and con- 
tinued this sheer when the Wheeler again forged ahead, and began 
to pull on the towline. The probability, on ail the facts and cir- 
cumstances, is that this sheer to port had about straightened out 
the Ashland behind the Wheeler when the Chamberlain proposed 
to pass port to port, and that at that time she was showing both 
side lights to the Chamberlain. The sheer, however, continued, 
and was not broken until after she had collided with both the Cham- 
berlain and the Comstock. That the Wheeler got under way after 
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she went aground near thé tripod light, and was proceeding on her 
way when the Chamberlain passed her, is, in our judgment, estab- 
lished. That her speed was retarded by the shallowness of the 
water is likely, but that she was pulling on her towline, as testi- 
fied to by the offlcers and men on the Chamberlain, we hâve little 
doubt. The effect of the forging ahead of the Wheeler was only 
to make matters worse. It gave impetus to the Ashland, and 
caused her to progress up the lake under a strong sheer to the 
westward, and pulled her more and more across the course of the 
Chamberlain. That the Ashland was not aground when the col- 
lision occurred, and that she continued her sheer until she after- 
wards went aground west of the channel, is strongly confinned by 
the évidence of Oapt. Glass of the schooner Dauntless. The Daunt- 
less had been lying at anchor ofl Grosse Pointe for about 40 days, 
and was a considérable distance west of the channel, and in water 
only about 13 feet deep. He was on his schooner the night of 
this collision, but did not see it. He says, however, that early in 
the moming he observed the Ashland was aground within 100 or 
150 feet of the Dauntless, but that the wreckage from the Cham- 
berlain was fuUy 1,000 feet lower down the lake; that this wreck- 
age was anchored by the heavy iron davits attached thereto, and, 
in his opinion, lay substantially where it had fallen from the 
Chamberlain, by reason of being so anchored. The distance be 
tween the place where the Bartlett passed the Ashland and where 
she was found the next moming must be fully one mile. Now, if 
she had nearly lost her steerage way when hit by the Bartlett, as 
testifled to by both the master of the Bartlett and the master of 
the Ashland, and if it be also true that she did not hâve out her 
staysail nor any other canvas, it is hard to understand how she 
had made such headway unless she was towed by the Wheeler. 
Yet this progress up the channel was without sail, and against the 
current, and occurred within 15 or 20 minutes after the Bartlett 
passed up. The circumstances strongly indicate that the Wheeler 
was under way, and was pulling the Ashland, as claimed by libel- 
ants. 

We need not further discuss the évidence. We agrée with the 
finding of the district court that the circumstances of the colli- 
sion are substantially as claimed by the libelants. The Wheeler 
must be condemned for not stopping when the sheer began, or in 
not throwing off the towline sooner. If she stopped or threw off 
the towline at ail, it was only when the collision was inévitable. 
If she had closely watched the course of her tow, this collision 
might hâve been averted. The channel was narrow. A steamer 
with a tow was coming down. There was neither time nor room 
for maneuvering or speculating. The Ashland was 900 feet be- 
hind the stem of the Wheeler, and her course not so promptly ob- 
servable from the deck of the Chamberlain as from that of the 
Wheeler. The Wheeler does not claim to hâve stopped her en- 
gine or to hâve thrown off the towline until the steamers had about 
passed. It was then too late. The collision was inévitable. The 
Chamberlain and Ashland were approaching each other at a com- 
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bined speed of probably 10 miles per Lour, A little over a min- 
ute would bring them together. Indeed, it is not claimed for the 
Wheeler that she took any steps to throw off the towline or stop 
the progress of the Ashland until just as the steamers passed. 
ïhe défense bas been put on a wholly différent ground, — one which 
we are constrained to hold is not supported. The Ashland was 
also grossly at fault. The story that she was swung to the west- 
ward solely by the blow of the Bartlett is overthrown by the facts 
stated by the captain of the Bartlett, namely, that, after he and his 
entire tow had passed the Ashland, she was still heading to the 
eaatward, and showing only her red light. The theory that her 
sheer to the westward was due to the blow she sustained f rom the 
Bartlett, being thus overthrown by the évidence of a wholly dis- 
interested and capable navigator, leaves its cause wholly unex- 
plained. If properly manned, equipped, and navigated, she would 
Iiave taken no such sheer. That sheer was the proximate cause of 
this collision. Such a sudden and improper change of course was 
a very plain violation of the rules of navigation, and the burden 
is upon the Ashland to explain its cause. Unless it was the re- 
suit of inévitable accident, she must be condemned. That is not 
shown. The Olympia, 22 U. S. App. 69, 9 C. G. A. 393, and 61 Fed. 
120. 

Touching the charge that the Chamberlain was at fault in not 
stopping or reversing, but, instead thereof, putting her wheel hard 
a-port, and working her engine with ail its power, in order to cross 
the bows of the Ashland, we quite agrée with the district judge, 
who on this subject said: 

"Under the circumstances, this must be regarded as a venial fault, if fault it 
was. It must be remembered that the Chamberlain was behind her tow of thiee 
vessels, ail lumber laden, and was coming down with a current of perhaps 2 
miles an hour. The combined speed of the meeting tows was probably 10 miles 
an hour, and, although the Ashland was about 800 feet astem of the Wheeler, 
her course, the proximity of the vessels, after she had shut out her red light, 
was such that it would hâve been impossible for the Chamberlain to hâve avoided 
lier. The combined speed of thèse vessels would bring them together in about 
(ine minute,— -too short a time to hâve enabled the Chamberlain to hâve averted 
the collision. If she had stopped and reversed, she would hâve hazarded collision 
with her own tow, which, having no motive power of their own, could not be ex- 
pected to clear her, and would also hâve incurred the risk of fouling her towline 
with her screw as the tow ran up on the steamer; and, in ail probability, a much 
more disastrous collision would hâve involved, not only the Chamberlain and 
the Ashland and the Comstock, but the Breton and the Gebhardt as well. The 
conditions which confronted the master of the Chamberlain when called upon 
to act in face of the danger threatened by the approach and the course of the 
Ashland are amply excusatory of any error of judgment or technical violation 
of the statutory rule that a 'vessel approaching another so as to involve risk of 
collision shall slacken her speed, or stop and reverse if necessary.' The Chamber- 
lain had scarcely cleared the Wheeler when the Ashland's sheer was observed. 
Tn the short distance which separated thèse vessels, the only measure which 
promised safety was that taken by the Chamberlain. That it failed of its in- 
tended effect does not condemn its wisdom. At most, it was an error in extremis, 
niade in the effort to avoid the gi'eater casualty which any other course would, 
in ail probability, hâve produced." 

The error assiprned in respect to an allowance for loss of one 
voyage while undergoing repairs is overruled. The évidence sup- 
ports the decree in that regard. Decree afflrmed, with costs. 
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SMITH V. MADDEN. 
(Circuit Court, N. D. Ohio, E. D. January 22, 1896.) 

Q-UABDIANS — SUITS IX FeDEUAL CoCKTS. 

A guardian appointed by the courts of one state cannot sue, as sucli, in a 
fédéral court sitting in anotlier state. 

Bane & lams and Jones & Anderson, for plaintiff. 

J. M. Jones and Kline, Carr, Toiles & GofE, for défendant. 

RICKS, District Judge. This is a suit brought by the plaintifl, 
W. G. Smith, as guardian for Nancy Smith, to recover from the de- 
fendant damages for an assault made upon the person of the ward 
within the state of Pennsylvania. The pétition allèges that said 
Smith has been duly appointed as guardian of the estate of Nancy 
Smith by the orphans' court of Washington county, in the state 
of Pennsylvania, and that he and his ward are both citizens of the 
state of Pennsylvania; and, after setting forth the grievances in the 
pétition, the plaintifE prays judgment against the défendant in the 
sum of 125,000. A demurrer has been interposed to the pétition, 
on the following grounds: "First, that the plaintiff has not the 
légal capacity to sue; second, that it appears upon the face of the 
pétition that the alleged cause of action therein set forth is barred 
by the statute of limitations; third, that the pétition does not state 
facts constituting a cause of action against the défendant." As a 
gênerai proposition, it is well settled that an administrator or 
guardian appointed in one state cannot sue in the courts of an- 
other state without authority from the latter. Sections 6279 and 
6290 of the Revised Statutes of Ohio provide in what way a guard- 
ian may bring suit in this state to recover money or property be- 
longing to his ward. Section 6315 provides how a foreign guardian 
may dispose of property belonging to his ward in this state. But 
I fail to find any statute which authorized a foreign guardian to 
bring a suit of the character set forth in this pétition. Oounsel 
for the plaintiff hâve failed to call my attention to any such statute, 
and I do not think any exists. But counsel for plaintiiï cite the 
case of Dennick v. Railroad Co., 103 U. S. 17, as supporting this 
right of a foreign guardian to bring a suit in Ohio for wrongs and 
injuries received in the state of Pennsylvania, where the guardian 
was appointed. That was a case in which a new York administra- 
tor brought a suit in the New York court to enforce a liability creat- 
ed by a New Jersey statute where the New Jersey statute expressly 
authorized the personal représentative to bring the suit, and where a 
New York statute had a similar provision. The court, on page 19, 
say: 

"Let it be remembered that tliis is not a case of an administrator appointed in 
one state suing in that capacity in the courts of another state, without any au- 
thority from the latter. It is the gênerai rule that this cannot bo done." 

Counsel for plaintiff further reiy upon section 49!)8 of the Re- 
vised Statutes of Ohio as supporting his right to maintain this ac- 
tion. That section of the statutes simply pro vides that "the action 
78 F.— 53 
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of an insane person must be brought by his guardian," and does 
not apply to a foreign guardian. The case of Johnson v. Powers, 
139 U. S. 156, 11 Sup. et. 525, states the gênerai doctrine thus: 
"An administrator appointed in one state cannot, as such, main- 
tain any suit in another state." I fail to find, therefore, any au- 
thority for the plaintiff, as a foreign guardian, to bring this action 
in this court against a citizen of this state. 

Counsel for the plaintiff insist that it would be a hardship to 
deprive the plaintiff of the right to recover in a suit of this kind. 
This is a question for the législature of Ohio, and not for the court. 
No authority exists, by the statute, to maintain this action, and the 
court must so hold. The flrst cause of demurrer is therefore sus- 
tained, and the action will be dismissed. 



McNKlL, V. McNElL. 
(Carcuit Court, N. D. Oalifornia. January 11, 1897.) 

l. JoRiSDicTioN TO AxNOL State Jddsments por Fraud— Jddoments of Divorce. 
The fédéral tribunàls hâve jnrisdiction of suits to relieve against judgmeiits 
of state courts obtained by imposition and fraud; and this jurisdiction ex- 
tends to judgments of divorce. 
8. Same— Limitation. 

Code Civ. Proc. Cal. § 473, limiting to six months the right of a party to 
proeeed for relief from a jndgment taken against him "through his mistake, 
inadvertence, surprise or excusable neglect," does not apply to relief for fraud. 
Lâches in Procredino to Annul Jpdgment of Divorce. 

A delay of 18 months is such lâches as precludes an independent suit to set 
aside a judgment of divorce upon the ground that it was obtained by fraud. 

VOID JUDOMEXT. 

It not being apparent on the record that the plaintiff in a divorce suit had 
not been a résident of the state for a sufficient length of time to give the court 
jurisdiction, the judgment is not void on its face; and, even if it were, it 
might be attacked by motion in the court which rendered it, and resort to a 
suit in equity would not be necessary. 

Sullivan & Sullivan, for complainaut. 
Henry C. McPike, for défendant. 

McKENNA, Circuit Judge (orally). This is a bill în equity to dé- 
clare void, and to restrain the enforcement of, a judgment of divorce, 
and for an injunction to restrain the disposition of property. De- 
murrer by défendant. The ground of the suit is such fraud on the 
part of the plaintiff in the judgment as prevented notice to défend- 
ant, complainaut in the suit at bar. Preliminarily, there are thèse 
questions presented by the demurrer: First. May a fédéral tribunal 
entertain such a suit? Second. If yes, has the plaintiff lest her 
rights by lâches? 

1. It is an established power of a court of equity to entertain suits 
to relieve against judgments obtained by imposition and fraud 
(Freem. Judgm. § 489, aud cases cited); and the power extends to 
judgments of divorce (Id.). But it is claimed that the fédéral tri- 
bunàls hâve no jurisdiction to grant a divorce; hence no jurisdiction 
to annul one. 
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The suprême court of the United States, in Barber v. Barber, 21 
How. 582, said: 

"The national power has no iurisdiction in the courts of the United States upon 
this subject of divorce or for allowance of alimony, either as an original pro- 
ceeding in chancery or as an incident to divorce a vinculo or to one from bed 
and board." 

And Bisbop on Marriage and Divorce states the rule to be : 
"The national power has no jurisdiction of marriage and divorce vi'ithin the 

local limits of the states. Therefore ail laws on the subject, whether statutory 

or common, are within those limits state laws." 

But thèse citations do not state or include the pfropositions In- 
volved hère. Hère there is no question if parties may be divorced or 
must foreyer remain together, — no question of the grounds Of divorce. 
It is a question purely of chancery jurisdiction. For what the judg- 
ment was rendered is not essential. It is that it was obtained by 
fraud, and hence unjust to hcld and use, and, because it is, the court 
has jurisdiction. 

In Johnson v. Waters, 111 U. S. 667, 4 Sup. Ot. 619, the suprême 
court, by Mr. Justice Bradley, said, speaking of fraud: 

"The court of chancery is always open to hear complaints against it, whether 
committed in pais or in or by means of judicial proceedings, and in sueh cases 
the court does not act as a court of review, nor does it inquire into any irregulari- 
ties or errors of prooeeding in another court; but it will scrutinize the oonduct of 
parties, and if it finds that they hâve been guilty of fraud in obtaining a judg- 
ment or decree, it wiil deprive them of the benefit of it, and of any inequitablf 
advantage which they hâve derived under it,"— citing Story, Bq. Jur. §§ 15T0, 
1573; Kerr, Fraud & M. 352. 

This subject was discussed in Gaines v. Fuentes, 92 U. S. 10, and 
Barrow v. Hunton, 99 U. S. 80. The object of the latter suit was 
to set aside a sale of lands of a deceased person which had been 
made and conflrmed by order of a state court having jurisdiction. 
Jurisdiction of probate of wilI and the administration of an estate of 
a deceased is as essentially a state matter as is marriage and divorce. 
The Broderick Will Case is instructive. It was a suit to set aside 
the probate of a will. Held, that it oould not be donc, not because 
the matter was of state régulation, but because the jurisdiction rested 
in another court. Probates of wills, besides, were held to be an 
exception to the jurisdiction in equity cases of fraud. The case 
manifestly depended upon the separate jurisdictions of the courts be- 
tween probate and equity, and it was held in California v. McG-lynn, 
20 Cal. 233, to be applicable to the district court (a court of equity) of 
the state. It is also manifest that, if the jurisdiction had been de- 
clared in the state district court, it could hâve been exercised by the 
fédéral circuit court, the necessary différence of citizenship existing. 

But it is further contended that the limitation of fédéral jurisdic- 
tion is not only as to divorce judgments, but ail state judgments. 
Eandall v. Howard, 2 Black, 585, and Nougue v. Clapp, 101 U. g. 551, 
are cited. But those cases do not go so far. The principle of both 
cases is that a fédéral court will not sit in review of the judgments 
of a state court, and review or redress its errors. That must be done 
in the appellate tribunals of the state. In neither case was there the 
ground of équitable jurisdiction as defined in the cases which I hâve 
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cited, and of which the case at bar is an instance. See Young v. Sig- 
1er, 48 Fed. 182; also, U. S. v. Throckmorton, 98 U. S. 61, where the 
grounds of équitable jurisdiction are stated and precisely defined 
with Mr. Justice Miller"» usual accuracy. 

It is further urged that plaintiff bas been guilty of lâches. The 
judgment of divorce of which she complains was rendered February 
24, 1892, and her allégation as to her knowledge of it is as f ollows : 

"Thàt your orator never received any summons or process of any kind in said 
action for divorce commenced as aforesaid by said James McNeil, and never knew 

of the commencement of pendency of said action, until the day of October, 

1893." 

The original bill was filed in this court April 10, 1895; that is, the 
judgment was 20 months old before she heard of it, and she allowed 18 
months to elapse after knowledge before filing her bill to set it aside. 
By section 473 of the Code of Civil Procédure of the state it is pro- 
vided that the court in which a judgment is rendered may, in further- 
ance of justice, and on such terms as may be proper, relieve a party 
or his légal représentatives from a judgment, order, or other pro- 
ceeding taken against him through his mistake, inadvertence, sur- 
prise, or excusable neglect, but limits the application to the period 
of six months after the order or proceeding taken. In Norton v. Rail- 
ïoad Co., 97 Cal. 388, 30 Pac. 585, and 32 Pac. 452, passing on this 
section, the suprême court of the state of California said that it did 
not apply to relief for fraud, that on the latter ground application 
could be made within a reasonable time, and intimated that six 
months might be the limit of such time. If so, her remedy — that 
is, the remedy of the complainant in this court — by motion in the 
state court is gone. At any rate, three times the duration of the pe- 
riod intimated by the suprême court would surely be held unreason- 
able, and hence plaintiff's remedy in the court which rendered the 
judgment is gone. Has she been guilty of such lâches as precludes 
an independent suit? A judgment of divorce, more than a judgment 
of any other kind, would seem from its great effects to claim from 
a party affected, as well as from the insistence of the law, an immé- 
diate attention; but the plaintiff, nevertheless, does not account for 
the delay, but rests upon its period without a supporting explanation. 
This is, I think, a serions defect in the bill. I do not mean to say that 
18 months of itself is lâches; but 18 months under the circumstances 
may be. The judgment was divorce, with its serions conséquences, 
Personal and property. More than judgments of other kinds, it would 
seem to claim from the interest and feelings of a party, and from 
the interest of the law, a timely attention. Eighteen months do not 
seem to be timely. An inspection of the record would naturally be 
made immediately after her knowledge was obtained, and, if made, 
would hâve disclosed thé grounds of divorce to hâve been chargea 
made, and which, according to plaintilï, were disproved by her in 
1888;' made again in the Pennsylvania suit, and abandoned; hence 
easily exposed and refuted. Eighteen months, therefore, seem like 
lâches, and, against this seeming, something should be alleged. A 
point is made that, McNeil not having been a résident of the state for 
a year when he brought his suit for divorce, the court had no juris- 
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diction. This, however, is not apparent on the record; and hence 
the judgment cannot be said to be void on its face, and tlierefore 
subject to attack at any time. If so, it might be by motion in the 
court which rendered it, and a necessity to resort to a suit in equity 
would not exist. The demurrer is sustained on the ground of lâches, 
with leave to amend, alleging causes and excuse for delay. 



OWENS V. HBIDBRBDER. 

(Circuit Court of Appeals, Fifth Circuit. January 26, 1897.) 

No. 535. 

Actions at Law and Suits in Equitt— Fedebal ConiiTs. 

The distinction between actions at law and suits in equity in the United 
States courts is not one of form merely, but of vital substance, and a pnrely 
légal action cannot be converted into a suit in equity, or become entitled to be 
heard as sueh, by the answer of a défendant asserting équitable rights; but 
a défendant who has such rights, which he is entitled to enforce against the 
plaintiiï, should resort to equity to arrest or stay the action at law. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

M. L. Morris and W. M. Crow, for plaintif!: in error. 
W. H. Clarke, for défendant in error. 

Eefore FARDEE and McCOEMICK, Circuit Judges, and MAXEY, 
District Judge. 

McCOEMICK, Circuit Judge. George L. Heidbreder, the défend- 
ant in error, brought on January 31, 1896, the Texas statutory ac- 
tion of trespass to try title against George W. Owens, the plaintiiï 
in error, to try the title to the premises described in the pleadings, 
and for damages claimed. On January 13, 1894, the premises were 
the property of the Crystal Ice Company, and consisted of a lot of 
ground, with the proper structures thereon to constitute a plant for 
the manufacture of ice, for which purpose the plant had been oper- 
ated by a former owner, but the opération had been discontinued 
for a time. To discharge an incumbrance on the property, and to 
put the plant again in opération, the Crystal Ice Company desired 
to borrow $6,000 on it, negotiated with the défendant in error, and 
obtained the money, giving therefor its coupon notes maturlng at 
différent dates, and a deed of trust on the premises to secure thèse 
notes. Default was made in the payment of the notes, and the trus- 
tée duly sold the property. The défendant in error purchased at 
the sale, and received his conveyanee May 7, 1895. After January 
13, 1894, the Crystal Ice Company procured materials and the labor 
of mechanics from the plaintiiï in error and others in repairing its 
plant, and in making an inconsiderable addition to one of the struc- 
tures, on the aceounts for which unpaid balances were due in July, 
1894 Thèse were duly ûxed as liens under the statute, by the re- 
spective parties. Suit thereon was entered in one of the state 
courts, Successive receivers were appointed in that suit, It pro- 
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ceeded to judgment foreclosing the liens, to satisfy which the prop- 
erty was duly sold by the receiver, purchased by the plaintiff in 
error, and delivered into Ms possession as such purchaser. The 
défendant in error was not a party to thèse proceedings. On May 
28; 1896, the défendant below, the plaintiff in error hère, flled this 
motion : 

"Now cornes défendant in the above entitled and numbered cause, and, referring 
to hig first amended original answer iîled herein on the Ist day of June, 1890, 
adopts same, and malœs it a part of this motion, and shows to the court that there 
are issues to be submitted and determined in this cause that require that it should be 
transferred to the equity docket; wherefore défendant prays the court to transfer 
this cause to the equity docket, and that the plaintifE be enjoined from further prose- 
cuting this suit on the law docket until ail issues in equity hâve been fully settled 
and determined; and will ever pray." 

The answer referred to in this "motion présents (1) a gênerai dé- 
marrer; (2) gênerai déniai; (3) plea of not guilty; after which the 
acquisition of the liens and the proceeding to enforce them and the 
resuit of that proceeding are set out in the answer. Then the answer 
concludes thus: 

"Wherefore he says he has title to ail said property and is entitled to the posses- 
sion of the same, or, if he is not allowed to hold the lot of land, then he says he has 
title to the house and machinery on said premises, and is entitled to remove the 
same; or, if this relief is denied him, then he prays in the alternative that he has a 
prior and superior lien on said property to that of plaintiff, and that his said lien is 
still in fuU force and effect as against the plaintiff herein to the amount of said 
debt of $417.27, and his bid of ?1,000 at his purchase under said foreclosure sale. 
with his interest on the same. AU of which défendant is ready to verify and puts 
himself upon the country. Wherefore he prays judgment for title and possession 
of said land and the houses, machinery, and ail improvements thereon; or, if he 
is denied a recovery of the land, then he prays that he be awarded the houses, ma- 
chinery, and ail improvements thereon, and be allowed to pay plaintifE the value 
of the lot of land; else that he be allowed a reasonable time in which to remove the 
houses, machinery, and improvements from said premises; or, if this relief is denied 
him, then he prays that this cause be removed to the equity docket of this court, 
and that ail matters between plaintiff and défendant as affecting the priority of their 
respective liens on said property be adjudicated and settled, and that the lien of de- 
fendant for $417.27 and $1,000 be declared superior to the lien of the plaintiff on 
said lot of land, houses, and machinery, and as to so much of said $1,000 as went to 
pay receiver's certificates issued to pay interest on the debt of plaintiff against the 
Crystal Ice Co. ; that défendant be subrogated to the rights of plaintiff, and hâve fore- 
closure of his lien on said lot of land, for costs, and ail gênerai and spécial relief in 
law or in equity to which défendant is entitled under the facts." 

The first assignment of error is that the court erred in refusing 
to transfer this cause to the equity docket. If, instead of an action 
of trespass to tij title, the suit had been in equity to foreclose a 
lien upon the premises, the défendant in the bill could not hâve had 
affirmative relief without asking the same by a cross bill. We said 
in Wood V. Collins, 8 G. C. A. 525, 60 Fed. 142, that the rule appeared 
to be well established that, in order to entitle a défendant in equity 
to affirmative relief, he should file a cross bill, which should be 
regularly served, put at issue, and heard as any original bill ; citing 
Ford v. Douglas, 5 How. 143-167, Railroad Co. v. Bradleys, 10 Wall. 
299, and White v. Bower, 48 Fed. 186; and quoting from Kailroad Co. 
V. Bradieys, supra: "Parties défendants are as necessary to cross 
bills as to original bills, and their appearance in both cases is en- 
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forced b'y process In the same manner." The distinction between 
actions at law and suits in equitj in United States courts is net 
one of fonn merely, but of Tital substance. An action of trespass 
to try title in the statutory form in Texas cannot be converted into 
a suit in equity by the answer of a défendant. PlaintifE below 
brought a purely légal action. If the défendant had équitable right» 
which he was entitled to enforce against the plaintiff below, he had 
a clear, adéquate course of procédure to arrest or stay the action 
at law until his equities could be adjudged by the circuit court. He 
omitted to do this, and will not be heard to urge that the court erred 
In refusing what the court would hâve erred to grant. 

The other assignments of error become immaterial. The objec- 
tions taken to the ruling of the court in référence to admitting and 
rejecting testimony are fully answered. by the view hère presented 
of the case as it stood in the circuit court. We do not feel called 
upon or justifled in this case to express any view with référence to 
the relation of the liens claimed by the plaintiff in error, It is suffl- 
cient to say, as we hâve already said, that his pleading in the cir- 
cuit court does not présent that question. The judgment of the cir- 
cuit court is therefore afQrmed. 



BAKTLBTT t. AMBROSB et at 

(CHrcnlt Court of Appeals, Fourth Circuit February H, 1897.) 

No. 189. 
I. Tâx Deeds— Lâches. 

Lâches does not grow out of the mère passage of time, but out of the ineqnity 
of pennittlng a claim to be enforced, arisiog from some change in the condi- 
tion or relations of the property or parties. Accordingly, held, that a non- 
resident owner of wild lands, who had reason to suppose the taxes thereon 
were paid, and had delayed, for a period beyond that of the statute of limita- 
tions, to assert his claims against one who had held the lands under a tax 
deed, without improving them, might not be guUty of lâches, although he 
woold be barred by the statute of limitations. 

I. BaMB — COLOB 07 TlTLB — ADVBBSE FOSSBgSTON. 

A tax deed, thongh Toid and baaed npon a Told sale, if not showinc Inra- 
Udity on its face, is a sufficient color »f title to be a foundation for adverse 
possession, 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

Thomas E. Davis and M. P. Stiles, for appellant. 

W. P. Hubbard, B. F. Ayers, and H. P. Camden, for appellees. 

Before SiSlONTON, Circuit Judge, and MOREIS and BRAW- 
LEY, District Judges. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the district of West Vir- 
ginia, sitting in equity. The bill of complaint was flled on 16th 
October, 1895, to remove a cloud on the title of real estate. The 
faots are thèse: Frederick Fickey, a résident of Baltimore, had a 
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controversy with one Cyrus Hall with regard to land situate in 
the county of Eitchie, W. Va. He employed, as his attorney to 
conduct the controversy, John E. Kenly, a lawyer residing in the 
same city of Baltimore. Kenly was to recelve one-fourth of the 
land recovered as his fee. On 4th March, 1872, the suit was com- 
promised, and Hall conveyed to Fickey 468 acres of the land in 
dispute. Thereupon, pursuant to his agreement, Fickey conveyed 
to Kenly, by deed dated 19th April, 1872, 117 acres of the land so 
conveyed to him by Hall, — just one-fourth. The two deeds, that 
of Hall to Fickey, and that of Fickey to Kenly, were duly ad- 
mitted to record in the same year, 1872. Both deeds conveyed the 
land, in each described by courses, distances, and monuments. It 
is said that the actual amount of land conveyed by the description 
in Kenly's deed was 165 acres. This is not specially important. 
Kenly owned no other parcel of land in Ritchie county. The land 
of Kenly was entered on the tax book of Eitchie county in the 
name of John R. Kenly as 177 acres, and was so charged with 
taxes for the years 1873, 1874. The taxes for 1874 were not paid, 
and the land was returned delinquent. On llth October, 1875, 
34 acres of this land was sold by the sheriff to Thomas Reeves, 
for the purpose of paying the taxes due for 1874. Reeves soon 
thereafter assigned his purchase to G. Ambrose. Ambrose, on 26th 
December, 1876, obtained a deed for thèse 34 acres from the clerk 
of the county court, and on llth May, 1878, sold and conveyed the 
34 acres to Richard Wanless, a défendant below, and one of the 
appellees hère. Notwithstanding this sale of a part of the Kenly 
tract, it was still carried on the land books as 177 acres, and for the 
years 1875, 1876, 1877, and 1878 was charged with taxes in the name 
of John R. Kenly. It was again returned delinquent, and on 14th 
October, 1879, the entire tract of 177 acres was sold by the sheriff 
to G. T. Harrison and the same Richard Wanless, in order to pay 
thèse taxes. On 27th April, 1880, Wanless redeemed the 34 acres 
from Harrison, taking a rédemption receipt, which, however, he 
failed to record. On 18th February, 1881,' having purchased Har- 
rison's interest in the land, he obtained a deed from the clerk of 
the county court for the whole tract entered in the name of Kenly, 
Harrison joining in the deed. When Wanless purchased the 34- 
acre tract, and the whole tract charged in Kenly's name, he was 
the owner of coterminous tracts of land, and was then and at the 
commencement of this suit in actual possession of them. In June, 
1880, after his last purchase, Wanless extended a fence on his ad- 
jacent lands across Elm run, which divided them from the Kenly 
tract. This extension was three rods in length, and was closed 
with a cross fence. The inclosure embraced 35 acres of his adja- 
cent lands, and three-fourths of an acre of the Kenly land, and he 
bas used this inclosure every year since then for pasture and graz- 
ing purposes. He had the Kenly tract entered in his own name 
on the land books, has paid the taxes annually thereon, claims to 
hâve exercised ownership over the whole tract by cutting and sell' 
ing the timber on it, and in 1890 leased the land for oil purposes 
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to one Gracj, who assigaed the lease to the other appellees, known 
as the Oairo Oil Company. In 1894 this company began opérations, 
and were drilling a well when this suit began. In the meantime 
the whole tract of 463 acres, conveyed by Hall to Pickey, was placed 
by the assessor in 1873 on the land books in the name of Fickey, 
and taxes were assessed thereon. This was continued from that 
time to the year 1889, ail the 463 acres being entered eaeh year, 
except in the years 1883 and 1884, when the land was put down as 
351 acres. Fickey paid the taxes each year in his own name on 
the whole tract, including the 117 acres he had conveyed to Kenly. 
He had an agent looking after his own interests, and not expressly 
charged, however, with Kenly's interest. In 1890 Fickey directed 
that the 117 acres should be deducted from the lands entered in 
his name. In 1891 Kenly died. No tax was paid by him or his 
représentatives after that on thèse 117 acres. In December, 1894, 
the heirs at law of Kenly conveyed the tract of 117 acres to the 
complainant (appellant hère). In 1895 appellant posted the land, 
claiming as owner, and soon after flled this bill to remove the cloud 
from his title. A temporary injunction was granted. Answers 
were iiled. The cause was heard on its merits. The injunetion 
was dissolved, and the bill dismissed. The cause is hère on errors 
assigned. Thèse présent important questions: Has the complain- 
ant by lâches deprived himself of the right to relief at the hands 
of a court of equity? Has the complainant forfeited ail title to 
the land because of its omission from the land books? Are the 
tax deeds'under which the défendants claim title valid? Has the 
claim of the défendants ripened into title by virtue of adverse 
possession? Is the Cairo Oil Company protected in its possession 
under the spécial laws of West Virginia? Thèse questions hâve 
been argued before us. 

Lâches. 

Whether a party has lost his right to corne into a court of equity 
does not dépend upon the lapse of time, but upon the question 
whether, during this time, such changes and circumstances hâve 
taken place as made it inéquitable to recognize the claim of the 
partv asserting title. 

In Calîiher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, the court 
says: 

"Lâches does not, like limitation, grow ont of the mère passage of time. It 
is founded upon the inequity of permitting the claim to be enforeed, an inequity 
founded upon some change in the condition or relations of the property or parties." 

So, also, in Alsop v. Eiker, 155 U. S., at page 461, 15 Sup. Ct, at 
page 167, we flnd the doctrine thus expressed : 

"Equity, in the exercise of its inhérent power to do justice between the parties, 
will, when justice demands it, refuse relief even if the time elapsed without suit 
is less than that preseribed by the statute of limitations. [Quoting many au- 
thorities.] The length of time during which a party neglects the assertion of his 
rights, which must pass in order to show lâches, varies with the peculiar circum- 
stances of each case, and is not, like the matter of limitations, subject to an 
arbitrary rule. It is an équitable défense, controlled by équitable considérations; 
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and the lapse of time must be so great, and the relations of the défendant to 
thèse rights Buch, that it would be inéquitable to permit the plaintiff now to 
assert them." ; 

See, aiso, Œldersleeve v. Mining Co., 161 U. S. 578, 16 Sup. Ct. 
663. 

In this case thèse équitable considérations do not exist. The 
lands in question were what are known as wild lands, — lands not 
in cultivation. The appellant has very recently acquired his title. 
. Kenly, under whom he claims, was a nonresident of the state, and 
up to 1890 the taxes on this land which he claimed had been paid 
regularly by his grantor. Wanless got the lands at a tax sale, 
which itself was a strong intimation of the existence of an adverse 
title. No improvements hâve been made on the lands, and no ex- 
penditure of money thereon, except by the Cairo Oil Company, 
whose rights stand on a différent footing from those of the other 
défendants. Wanless purchased at tax sales. Upon the deeds 
obtained from those sales, and upon his possession, he must stand 
or fall. He has no spécial claim upon the protection of a court 
of equity. A crucial question in the case, therefore, is that made 
under the statute of limitations. But, although statutes of limi- 
tations strictly do not bind courts of equity, they will use the anal- 
ogy of the statute, and will recognize rights acquired thereunder. 

Are the Défendants Protected by the Statutory Bar? 

Wanless obtained, in 1881, a deed for a whole tract of 177 acres, 
described by metes and bounds, and placed that deed on record. 
Assuming for the sake of argument that the tax sale was void, and 
the deed under it void also, can this operate as color of title? 

In Pillow V. Roberts, 13 How. 477, the suprême court says: 

"Statutes of limitation are founded on sound poliey. They are statutes of 
repose, and should not be evaded by a forced construction. The possession 
which is protected by them must be adverse and hostile to that of the true 
owner. It is not necessary that he who claims their protection should hâve a 
good title, or any title but possession. A wrongful possession, obtained by a 
forcible ouster of the lawful owner, will amount to a disseisin, and the statute 
will protect the disseisor. One who enters upon a vacant possession, claiming 
for himself upon any prêteuse or color of title, is equally protected with the 
forcible disseisor. Statutes of limitation would be of little use if they protected 
those only who could otherwise show an indefeasible title to the land. Hence 
color of title, even under a void and worthless deed, has always been received as 
évidence that the person in possession claims for himself, and, of course, adversely 
to ail the world. A person in possession of land, clearing, improving, and 
building on it, and receiving the profits to his own use, under a claim of title, is 
not bound to show a forcible ouster of the true owner in order to évade the pre- 
sumption that his possession is not hostile or adverse to him. Color of title is 
received in, évidence for the purpose of showing the possession to be adverse, 
and it is difficult to apprehend why évidence offered and compétent to prove that 
fact should be rejected till the fact is otherwise proven." 

And commenting on a law of the state of Arkansas, creating a 
bar as to tax titles af ter flve years, the court add : 

"In order to entitle the défendant to set up the bar of this statute, after five 
years' adverse possession, he had only to show that he and those under whom he 
claimed held under a deed from a collector of the revenue of lands sold for the 
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nonpayment of taxes. He was not bonnd to show that ail the requlsitiona vt 
the law had beeu complied with in order to make the deed a valid and indefeaslble 
conveyance to the tltle. If the court should require such proof before a défend- 
ant could hâve the benefit of this law, it would require him to show that he had 

no need of the protection of the statute before he could be entitled to it. Such 
a construction would annul the act altogether, which was evidently intended to 
save the défendant from the difficulty, after such a length of time of showing the 
Talidity of his tax title." 

This case was afflrmed in Wright t. Mattison, 18 How., at page 
57. Nor is this doctrine overruled in Eedfield v. Parks, 132 U. S. 
239, 10 Sup. et. 83. In that case plaintifE claimed under a patent 
from the United States, dated 15th April, 1875. The défendant 
relied on his possession under color of title of a tax deed executed 
llth August, 1871, upon a sale for taxes for the year 1868. The 
deed was executed for default of payment of taxes on land, the title 
to which land was in the United States, and so not liable to the 
tax laws of the state. The grounds of décision on this point are 
thus stated: 

"But neither in a separate suit in a fédéral court, nor in an answer to an action 
et ejectment in a state court, can the mère occupation of the demanded premises, 
by plaintiff's or defendant's, for the period prescribed by the statute of limita- 
tions of the state, be held to constitute a suiiicient equity in their favor to control 
the légal title subsequently conveyed by the patent of the United States, without 
trenching upon the power of congress in the disposition of the public lands. 
That Power cannot be defeated or obstructed by any occupation of the premises 
before the issue of the patent under state législation, in whatever forum or 
tribunal such occupation be asserted." Quoting Gibson v. Chouteau, 13 Wall. 
101; Kector v. Ashley, 6 Wall. 142; U. S, v. Thompson, 98 XJ. S. 48C. 

But the défendant in that case also set up in bar a short stat- 
ute of limitation intended to protect tax titles. As to this, the 
court would not treat the tax deed as color of title, because on its 
face it showed that it was void. In this record it does not appear 
that the tax deed on its face showed invalidity. 

In Bryant v. Groves, 24 S. E. 608, a décision by the suprême court 
of West Virginia, it is said to be settled law that a tax deed, though 
Toid, constitutes good color of title. 

In Mullan's Adm'r v. Carper, 16 S. E. 527, 37 W. Va. 215, it is said 
that: "Any written instrument, however defective or imperfect, and 
no matter from what cause invalid, purporting to sell, transfer, or con- 
vey title to land which shows the nature and extent of the parties' 
claim, constitutes color of title, within the meaning of the law of 
adverse possession." The court add, "This has been held in many 
cases, especially in cases of void tax deeds," and then quotes and 
discusses the cases. 

This principle is well established by décisions of the suprême 
court. "Color of title is that which in appearance is title, but 
which in reality is no title. No exclusive importance is to be at- 
tached to the invalidity of a colorable or apparent title if the en- 
try or claim has been made in good faith." Wright v. Mattison, 18 
How. 50; Beaver v. Taylor, 1 Wall. 637. Whenever an instrument, 
by apt words of transfer from grantor to grantee, whether such 
grantor act under the authority of judicial proceedings or other- 
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wise, in farm passes what purports to be the title, it gives color 
of title. Even if invalid, possession under it for tlie period pre- 
scribed by statute bars the rigbt of tbe true owner. It is an ab- 
solute défense to ttie action of ejectment, and a suit in equity 
brought after that period will not be entertained, as it is founded 
on a stale claim. Hall v. Law, 102 U. S. 461. An adverse posses- 
sion under a deed for land previously granted is sufiScient to give 
title, although the deed was void. Green v. Neal, 6 Pet. 291. In 
Oameron v. U. S., 148 U. S. 301, 13 Sup. Ct. 595, many of thèse 
cases are recognized and affirmed. 

Richard Wanless, under whom the appellees claim, obtained a 
deed of conveyance in fee for the whole 177 acres, February 18, 1881, 
and it was put on record, the deed describing the land by metes 
and bounds. Before that time, but after his purchase at the tax 
sale, he had extended his fence across Elm run, which separated 
this land from the contiguous lands some three rods, and inclosed 
the ends of the fence. He used the lands thus inclosed for his own 
purposes. This he did in his own right, without permission of any 
one, asserting title. The land was in his exclusive possession. It 
is true that Fickey had a man by the name of Hewitt on his land. 
But the record nowhere shows any agreement between him and 
Kenly that he or Ma agents should protect Kenly's possession, 
nor any instructions or agreement by Kenly with Hewitt that the 
latter should hold possession for him. If we can infer from the 
action of the parties, it could easily be concluded that Fickey had 
not assumed any such oface. His flrst act on getting title to his 
land was at once to ascertain and segregate the interest of Kenly 
in it by the exécution of a conveyance to him in fee of his share 
therein. Nor does the record show that Hewitt really acted for 
Kenly. Wanless, besides inclosing and occupying this pièce of 
land, under color of title of the whole tract, sold timber to one 
Wilson on that part of the tract outside of the fence, on the bound- 
ary Une of Fickey, with the knowledgé of Fickey and of his agree- 
ment. In 1890 he sold timber on the rest of the tract to Dick and 
Donahue, who were occupied for nine months in getting the timber 
out. In the same year he leased the land for oil purposes. Thèse 
were acts of ownership, not fugitive trespasses. His testimony 
shows that Wanless, having obtained his deed, asserted title at once 
in the most open and public way by inclosing for his sole use a 
part of the land so held by him, and by disposing of the timber on 
the rest. He held from February, 1881, until July, 1895. The 
statutory bar is 10 years. This will bar relief in equity. Elmen- 
dorf v. Taylor, 10 Wheat. 152; Godden v. Kimmell, 99 U. S. 201; Hall 
V. Law, supra. 

The other questions in the case are full of interest, but the resuit 
reached renders the considération of them unnecessary. The de- 
cree of the circuit court is affirmed, with costs, without préjudice to 
any action at law the complainant may be advised to bring. 
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GOX V. MONTAGUE. 

'Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

No. 428. 

1. Insolvent National Bank— Liability oe- TitANsrEKROR or Stock. 

It is not necessary, in order to hold llable for an assessment upon tlie share- 
holders of an insolvent national bank one who bas transferred bis stock to 
an irresponsible person, to sbow that the transferror had actual knowledge 
of the insolvency of the bank at the time of the transfer, but it is sufiicient 
if he had good ground to apprehend its failure, and made the transfer with 
intent to relieve himself from individual liability. 

8. WiTUESSES— Privileged Communications. 

Upon the trial of a suit brought by the recei-ver of an insolvent national 
bank to coUecï an assessment from one v^ho had transferred his stock, a let- 
ter written by the défendant to a bank examiner, in reply to an inquiry about 
the bank, in whlch défendant admits his transfer of his stock when the bank 
was embarrassed, is not a prlvileged communication, though the bank ex- 
aminer's letter, to which it is a reply, is marked "Confidential." 

Appeal from the C5ircuit Court of the United States for the South- 
ern Division of the Eastern District of Teiinessée. 

The appellant sued in the court below to set aside the transfer by the appellee, 
défendant below, to his sister, Clara W. Montague, of 60 shares, of the par valut'» 
of $100 each, of the capital stock of the First National Bank of Johnson City, 
and to recover against the appellee the sum of $6,000, with interest, being the 
assessment levied on said stock by the comptroller of currency in order to pay the 
debts of said bank. The transfer was made on the 28th of April, 1894. It is 
averred in the bill that the bank was then insolvent, as was well known to the 
défendant, T. G. Montague, which fact was the principal inducement to the 
transfer; that Montague was the président of the First National Bank of Ohat- 
tanooga, a correspondent of the Johnson City Bank, and that he was familiar 
with the condition of its affairs; that the Johnson City Bank had long been in 
failing circumstances, and that the Chattanooga Bank had frequently supplied 
it with funds to prevent its suspension. 

It is further averred that Clara W. Montague, who was made a défendant, was 
insolvent at the time of the transfer of the stock and at the date of the fiiling of 
the bill, and that the transfer to her was made with intent on the part of T. G. 
Montague to avoid individual liability as a shareholder, and was voluntary and 
fraudulent. Clara W. Montague made no défense to the bill, which, as to her, 
was taken for confessed. T. G. Montague, in his answer, admitted that he had 
held the 60 shares of stock, and that he transferred them to his sister. He denied 
that the bank was. insolvent at the time of the transfer, or that he had informa- 
tion which would lead him to suspect its insolvency, but admitted that the Chat- 
tanooga Bank did extend aid and crédit to the Johnson City Bank; also that 
the transfer of stock to his sister was voluntary, but denied that it was fraudulent, 
averring that It was prompted by and founded upon the considération of love and 
affection. 

The bank of Johnson City was twice examined by J. M. Miller as a national 
bank examiner; first on January 22, 1894, and second and lastly on or about 
November 9, 1894, when he closed the bank. That examination dlsclosed the in- 
solvency of the bank, its liabilities being about $100,000, and "its solvent assets" 
about §40,000. The examiner testifies that the condition of the bank at that time 
had not, apparently, much changed sinCe his examination in January, 1894. There 
had in the meantime been a loss of $3,000 by the bank in one transaction, and 
between $1,000 and $2,000 on another; but he testifies that he is unable to state 
how long before the bank was closed it was in fact insolvent, but gives it as 
his opinion that it was so in January, 1894, and in April, 1894. 

Attached as exhibits to the dépositions of the complainant are letters from the 
défendant, T. G. Montague, addressed to the président of the Johnson City Bank; 
also one letter addressed by him to the examiner., From thèse letters it appears 
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that Montagne, on tlie 28th of January, 1893, sent $800 to the Johnson City Bank; 
on the 20th of May, 1893, $5,000, in silver, for whieh exchange was to be fuf- 
nished by the Johnson City Bank. On the 18th of July of that year he wrote, 
calling attention to the fact that the overdraft of the Johnson City Bank on the 
Chattanooga Bank, which on the lOth of July was $3,183, had increasea to $5,036, 
and complains that no substantial collatéral had been sent. From a letter writ- 
ten by him on the 29th of July it appears that the Johnson City Bank had mailed 
them $2,000 of business paper for discount. Montagne said: "You appear to 
think we are a currency factory. On the 30th of June you overdrew $1,500 'for 
a few days at the outside.' Your account has been overdrawn continuously since. 
On the itth of July you WTote us that your overdraft might be increased to $4,400, 
which would be paid in a (ew days. After sending the collatéral, you continue to 
overdraw until the amount last night was $8,070." He refers to New York ex- 
change received that day which reduced the overdraft to $6,070, but complains 
that at the same ,tiine they sent for $2,000 additional, which he decllned to fur- 
nlsh, and calls for the money that was then charged up against the bank, and 
desires that it be paid as rapidly as possible. On the 31st of July he telegraphed 
that he that day shipped to the Johnson City Bank $2,000 in currency. On the 
3d of August, 1893, he made another remittance of $2,000 in currency. On the 
7th, by arrangement with the président of the Johnson City Bank, he expressèd 
$2,000 silver and $3,000 exchange to New York City for account of the Johnson 
City Bank; making the advance to the Johnson City Bank then outstanding, 
$10,500. Eeferring to telegram asking for $1,000 more, he déclines to furnish it, 
stating that the président had assured him that the bank would get along with- 
out additional assistance until what was already owing should be repaid. On 
the lOth of August he telegraphs to the président of the Johnson City Bank tfiat 
he had deposited in New York $2,000. On the llth he telegraphs and writes de- 
clîning an application for a further advance. On the 12th he writes to the prési- 
dent of the Johnson City Bank, calling attention to the fact that the account of 
the bank was then overdrawn $3,400,- and "the $5,000 loan for five days due and 
unpaid. I do not see any help for you. You do not seem to hâve gotten help 
in New York to keep up. We cannot send you any money. We hâve ail that we 
can do to meet our own demands, unless you can pay us the balance of account 
and send us good paper to abundantly cover it." On the 21st of August, 1S93, 
he complains by letter that the Johnson City Bank had made a draft on them for 
$500, to be paid in cash, adding: "We need very much the amount of your note 
which is overdue, and cannot pay checks when you bave no funds to your crédit. 
AVe wish to be accommodating, and do everything possible, but we cannot manu- 
facture money." On the 31st of January, 1894, he writes to the président of 
the Johnson City Bank that the bank's account was overdrawn $5,200, that they 
had collatéral for only $4,800, and therefore déclines to make remittances to New 
York, as requested. On the 4th of September, 1894, asks that the Johnson City 
Bank reduce its overdraft, which then remained at $5,070. On the 7th of No- 
vember, 1894, John M. Miller, Jr., examiner, wrote to Montagne a letter marked 
"Oonfidential," inquiring concerning the business character and réputation of the 
président of the Johnson City Bank. To that letter, Montagne, after answering the 
inquiries of Miller, added, "I became alarmed after seeing several of his reports as 
made to the comptroUer showing his cash often below the required reserve, iind dis- 
posed of my stock some time ago." Eeferring to Crandall's transaction, he wrote 
that he had thought that "he was anxious to do more business than the capital 
stock of his bank would warrant," and that "his capital was largely tied up by 
loans to parties who could not pay; that any sudden demand upon him for $1,000 
or $2,000 required that he should get assistance from other banks to tide over"; 
and stated that he knew "that the failure of railroads and land enterprises in 
and around Johnson City crippled a large majority of the business men, and that 
they had been very hard up for the past three years. We hoped from month to 
month that he would realize on enough of this suspended paper to carry his bank 
through successfully." 

The déposition of Miss Montagne was taken by complainant. She states that 
she first learned from T. G. Montagne that the stock had been transferred to her, 
and that he told her of it, she thought, in May or June of 1894, adding that it 
might hâve been in April, and at that time he turned over the new certificates 
of stock to her. ' She never asked for the stock; it was a présent to her. He had 
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never, before telling her of the transfer, had any conversation with her about it. 
At first she dëclined to answier -^hether she had any prop&rty in Hamilton county, 
Tenn., but afterwards admitted that she had net. Said that she did own property 
somewhere. She thought that that property waa in her own name, but did not 
I^now whether it was or not. It was not in the state of Tennessee, and she owned 
no property in that state. T. G. Montague was not a witness. James E. Brading, 
who was cashier of the Johnson City Bank, was called as a witness for défend- 
ant. He testified that on the 27th of April, 1804, K. S. Boyd, who was under- 
stood to be insolvent, but nevertheless was said to hâve good crédit in the Jones- 
borough Bank, offered 50 cents on the dollar in cash for $1,000 of T. G. Mon- 
tague's stock in the Johnson City Bank, with the understanding that $2,000 or 
$3,000 more could probably be handied at the same figure, and possibly the en- 
tire $6,000. Thia offer was communicated in writing to Montague, and by him 
declined, ' > 

Brading testifies that he thinks he communicated by writing Boyd's pfEer on 
the 27th of April, the date that it was made. It does not appear to hâve reached 
Montague before liis letter of the foUowing day, directing the issue of certiflcates 
to his sister, had i)een posted; nor does it appear that Montague gave any reason 
for declining to accept the ofEer excepting tliat which he avers in his answer, 
which was not ci lied for under oath, but was sworn to. It appears also by the 
testimony of Brading that at the date of the transfer by Montague of his stock 
to his sister the gênerai estimate at Johnson City of the value of the stock was 
from 60 to 75 CP'^ts. 

Eobert Pritchard, for appellant. 
Thomas McDarmott, for appellee. 

Before TAFT and LURTON, Circuit Judges, and SAGE, District 
Judge. 

SAGE, District Judge, after stating the facts as âbove, delivered 
the opinion of the court. 

Montague's letters and telegrams to the Johnson City Bank make 
it évident that he knew months before he made the transfer of his 
stock to his sister that the bank was in imminent danger of in- 
Bolvency. That transfer was not only without considération, but, 
at the time, without even the knowledge of his sister. It was made 
on the 28th of April, 1894. She testified that, according to her 
recollection, she was informed of it in May or Jime, 1894, but add- 
ed that it might hâve been in April. Her testimony as to her 
flnancial condition is altogether unsatisfactory. Her unwilling- 
ness at first to give any testimony on the snbject was enough to 
warrant the most unfavorable inferences. At last she admitted 
that she had no property in Tennessee. Said that she did own 
some property somewhere, which she thought was in her own name, 
but did not know whether it was or not. That she did not take 
sufficient interest in the case to make any answer, and that she 
suffered decree against her by default, strongly indicates that she 
was utterly irresponsible financially, or that she had herself no 
faith in the integrity of the transaction. She was not even a wit- 
ness of her own volition, or upon the call of the défendant, but 
was subpœnaed and examined on behalf of the complainant. Mon- 
tague himself was not a witness in the case, — a circumstance which, 
in view oi the évidence against him, is of great weight. A like 
circumstance in Bowden v. Johnson, 107 U. S. 251, 2 Sup. Ct, 246, 
cited later in this opinion, was so characterized by the suprême 
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court. ïn his answer Montagne set up that a few days prior to 
thé transfer of his stock he was offered by a responsible party in 
Johnson City 50 cents on the dollar for a portion thereof, with 
the assurance that a great part, if not ail, of the residue would 
be taken àt the same price. That avermeut undoubtedly relates 
to the offer above referred to, for it does not appear that any other 
was made. It does not appear from the évidence that the person 
who made the ofifer was in sol vent, although one person is said 
to hâve declared that he had good crédit in the Jonesborough Bank. 
The offer was for |1,000 of the stock at 50 cents on the dollar. It 
was not made until the 27th of April. Montague's letter inclos- 
ing tb the bank the certiiicates for his shares with an order for 
their transfer to his sister was dated and mailed the next day, 
April 28, 1894, at which time the offer to him could not hâve been 
received. That fact alone is suflQcient explanation of his declina- 
tion. It may hâve been also that, while he had abundant reason 
to apprehend the failure of the bank, he still hoped that it would 
pull thrbugh, in which event the stock could be transferred to him 
by his sister. If there were any doubt as to the motive which in- 
duced him to make the transfer, it would be removed by his letter 
under date of November 8, 1894, to the bank examiner, who had on 
the previous day written him a confldential letter inquiring con- 
cerning the président of the Johnson City Bank, and asking for 
the name of some thoroughly reliable and well-posted person at 
or near Johnson City to consult "on crédits," etc. The learned 
judge who heard the case below was of opinion that this letter could 
not be properly used against the défendant, because it was a con- 
fldential letter, and voluntarily turned over by the bank examiner 
to the recèiver. We do not concur in that view. The letter was in 
no sénse a privileged communication, and the mère fact that it was 
in answer to a letter marked "Confldential" cannot, in our opinion, 
be tegarded as a légal objection to its use as testimony. The au- 
thorîties are the other way. In Wilson v. Rastall, 4 Term. R 753, 
Lord Kenyon said: 

"But if a frjend could not reveal what was imparted to him in confidence, what 
is to become of many cases even afEecting life, e. g., Doctor Ratcliff's Case, 9 State 
Tr. 562. Ànd if the privilège now elaimed extended to ail cases and persons. Lord 
W. Russell died by the hands of an assassin, and not by the hands of the law, for 
his friend. Lord Howard, was permitted to give évidence of confidential conversa- 
tioos bctween them." 3 State Tr. 715. 

In the same case, Buller, J., said that it was indeed hard in many 
cases to compel a friend to disclose a confldential conversation, but 
that the privilège must be confined to the cases to which it extends. 
In Loyd v. Freshfleld, 2 Car. & P. 329, it was held that a banker is 
bound to disclose a communication, however confidential. 

The letter to Montagne Was written by Miller in his oflQcial capacity, 
and signed by him as examiner. Montague's answer is addressed to 
the exaniitier in his ofàcial capacity. It may well be doubted 
whether such letter, whatever may hâve been the intention of the 
writer, can be regarded as confldential in the sensé in which the 
coui"t bèlôw regarded it, and in the sensé which counsel for ap- 
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pellee seek to apply hère. Besides, the information called for by 
the examiner was with référence to the président of the Johngon 
City Bank. Montague's answer volunteered, in addition, among 
other things, this very signiflcant statement respecting the John- 
son City Bank: "I became alarmed after seeing several of his 
reports as made to the comptroller, showing his cash often below 
the required reserve, and disposed of my stock some time ago." 
We know of no reason founded upon any principle of the law of 
évidence why this statement, which is a distinct and unequivocal 
admission of a fact, should be excluded. It tells the reason for 
the transfer of the stock in plain, direct words, which cannot be 
mistaken. This statement, taken in connection with the letters 
flrst above referred to, the testimony of Clara W. Montagne, and 
the omission of défendant. Montagne, to testify as a witness for 
himself in answer to the évidence against him, brings the case 
clearly within the rule stated in Bowden v. Johnson, 107 U. S. 
261, 2Sup. Ot. 254, that: 

"Where the transferror, possessed of information showing that there is good 
ground to apprehend the failure of the banlï, colhides and combines, as in this 
case, with an irresponsible transférée, with the design of substituting the latter 
in his place, and of thus leaving no one with any ability to respond for the indi- 
Tidual liability imposed by the statute, in respect of the shares of stock trans- 
ferred, the transaction will be decreed to be a frand on the creditors, and he will 
be held to the same liability to the creditors as before the transfer. He will be 
still regarded as a shareholder quoad the creditors, although he may be able to 
show that there was a fuU or a partial considération for the transfer as betwecin 
him and the transférée." 

The rule does not require proof that the transferror had actual 
knowledge of the insolvency of the bank, and that the transfer was 
made with a purpose to avoid individual liability. It is enough 
if the transferror had "good ground to apprehend the failure of 
the bank," and made the transfer to an irresponsible person, with 
intent to relieve himself from individual liability. Proof of actual 
knowledge of the insolvency of the bank was not made in Stuart v. 
Hayden, 18 C. C. A. 618, T2 Fed. 402, but the court of appeals of 
the Eighth circuit held the transferror liable. In Foster v. Lin- 
coln, 74 Fed. 382, the défendant was président of the National 
Bank of Lyndon, Vt, and held 25 shares of stock in the First Na- 
tional Bank of Deming, N. M., which telegraphed to the Lyndon 
Bank, also a stockholder, for $5,000, to be sent by telegraph, for 
its aid. Within a week afterwards défendant made a voluntary 
transfer of his stock to his children, ail of whom were flnancially 
irresponsible. The facts above stated were put in évidence, and 
it was shown, in addition, that the telegram for aid, when it was 
received, came to the knowledge of the défendant, who was sued 
to enforce his individual liabUity as a stockholder. That was ail 
the évidence against him. The court regarded the telegram, which 
was received and came to defendant's knowledge six days before 
the transfer of his stock, as suflQcient warning to him of the straits 
of the bank, and entered decree for the complainant. That case 
was not 80 strong for the complainant as is this case. There the 
défendant was a witness. Hère the défendant was silent, and, ai- 
TSF.— 54 
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though thé transfer was voluntary, and made to his own sister, 
without lier knowledge, she being ânancially irresponsible, and so 
little interested in the resuit as to make no défense, he declined 
to be a witness, made no explanation, and rested solely upon the con- 
tention that the complainant had not succeeded in making spécifie 
proof of the insolvency of the bank at the date of the transfer of 
the stock; and that, if the bank was then insolvent, it was not proven 
that he knew it or had notice of any other facts from which such 
knowledge could be inferred. That the contention is not well 
founded is apparent from what bas been already expressed in this 
opinion. The appellant is entitled to decree as prayed in the bill. 
The decree below will be reversed, with instructions to enter a de- 
cree in accordance with this opinion. 



TOWNSEND et al. v. P. J. WILLIS & BRO. et al. 

(Circuit Court of Appeals, Fifth Circuit. February 2, 1897.) 

No. 456. 

A.I)MINISTRATOB DP COMMUNITT PrOPEBTT— APPROVAL OF BOND— COLLATERAL AtTACK. 

Tlie statutes of Texas provide (Kev. St. 1895, art. 2222 et seq.) that a husband 
who survives his vyife, in order to be appointed administrator of and authorized 
to sell the community property, must give a bond conditioned for faithful ad- 
ministration of such property and payinent of one-half to the persons entitled, 
which bond shall be approved by the county judge, whose order of approval shall 
be recorded in the minutes of the court which has gênerai iurisdiction in pro- 
hate matters. Held, that an order so made is in efUect a judgment of the court, 
and is not void or open to attack in a collatéral proceeding, although the bond ac- 
cepted and approved by it does not conform to the statutory requirements. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This suit was originally begun in the district court of Brath county by appellants, 
ail of whom are citizens of the state of Texas, against P. J. Willis & Bro., a cor- 
poration duly incorporated under the laws of the stat» of West Virginia, and F. 0. 
Oidham, a citizen of Texas. On the application of P. J. Willis & Bro., the cause 
was removed to the United States circuit for the Northern district of Texas, and 
there, on motion, the court ordered that the pleading should be recast so as to con- 
form to the ruies of equity practice, whereupon appellants flied their amended bill, 
therein alleging that they inherited from their mother an undivided half interest in 
the lands described in said bill; that their father, F. G. Oidham, after the death 
of their said mother, undertook to qualify, under the laws of Texas, as survivor of 
the community, and thereafter conveyed the lands in question to P. J. Willis & Bro., 
in settlement of indebtedness, ail of which accrued, as appellants claim, after the 
death of their said mother; that the attempted qualification of F. O. Oidham, as 
survivor, was absolutely void and of no effect whatever; spedflcally charging as fol- 
lows: 

"And plaintiffs allège: That thereafter, on the 21st day of April, 1890, F. C. Oid- 
ham filed in the probate court of Erath county, Texas, an application for appointment 
as community administrator of the community estate of himself and his deceased 
wife, M. V. Oidham, which was by said court on said day allowed, and appraisers 
appointed to inventory and appraise said estate, which inventory and appraisement 
was returned into said court on April 15, 1890; and thereupon the said F. C. Oid- 
ham, being required to enter into a bond as such administrator in the sum of twenty- 
seven thousand four hundred and eighty dollars, conditioned as the law required, ex- 
ecuted and filed with said court a certain pretended bond; and thereupon said court 
indorsed the same as being filed and approved, and made and had entered on the rec- 
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ord minutes of said court a certain order as judgment approving said bond, and ap- 
thorized him to haYe, dispose of, and sell ail the community property of said estate, 
as shown in said inventory, and which embraced the property hereinbefore described. 
That said bonds and said indorsements and judgment were and are substantially as 
followB, to wit: 

'"No. 113. Bond filed May 13th, 1890. 

" 'Tt\e State of Texas, Oounty of Erath. Know ail men by thèse présents, that 
we, E\ C. Oldham, as principal, and H. A. Smith and A. A. Chapman, as sureties, 
are held and firmly bound unto the couuty judge of the county of Erath and state 
of Texas, and his successors in office, in the sum of twenty-seven thousand four 
hundred and eighty and 00-100 dollars, conditioned that the above-bound F. O. Old- 
ham, who has been appointed by the county judge of Erath county administrator of 
the estate of M. V. Oldham, deceased, shall well and truly perform ail the duties re- 
quired of hlm under said appointment. 

" '[Signed] F. 0. Oldham. 

" 'H. A. Smith. 
" *A. A. Chapman. 
" 'No. 113. Decree. 

" The State of Texas, Oounty of Erath. On this 13th day of May, A. D. 1890, 
came to be heard the inventory, appraisement, and bond of the surrivor of the estate 
of F. C. Oldham and his deceased wife, M. V. Oldham, the same having been duly 
considered by the court; and it appearing to the court that said appraisement is fair, 
just, and reasonable, and a fair valuation placed thereon, and that said bond is suf- 
ficient, it is therefore considered, ordered, adjudged, and decreed by the court that 
said appraisement and bond be, and the same is hereby, in ail things approved, and 
that P. 0. Oldham, suryivor, be, and he is hereby, anthorized to manage, control, 
and dispose of said community property above inventoried.' 

"And which said bond and the order and judgment so rendered and entered was and 
is erroneous, nnauthorized, and unlawful, in this, to wit: (1) Said bond was and is 
unlawful and void as a bond to protect thèse plaintiffs, as heirs of M. V. Oldham, 
because the same shows on its face to be a bond by F. C. Oldham, as the regular 
administrator of the estate of M. V. .Oldham, and not a bond of F. C. Oldham, as 
community administrator of the community estate of himself and his deceased wife, 
M. V. Oldham, and there being nothing in said bond or any référence therein to any 
other writing describing the particular estate that the sureties thereon were liable 
as such sureties, and nothing in said bond or référence to any writing therein de- 
flning ahd describing the subject-matter of the uudertaking of said sureties, and that 
said bond on its face showing no undertaking on the part of said sureties to be liable 
in any' other way except as shown in said bond, and that said bond is insufflcient 
and incompétent to bind said sureties as sureties for said F. C. Oldham as the com- 
munity administrator of the community estate of himself and his deceased wife, 
M. V. Oldham. (2) Said bond was and is erroneous, unlawful, and void, and 
whoUy contrary to law, and insufflcient and incompétent as a bond to secure and pro- 
tect the heirs of M. V. Oldham in their interest in said estate, in this: that said 
bond is only conditioned that said P. C. Oldham shall well and truly perform ail 
the duties cf administrator of the estate of M. V. Oldham, and which is the only 
condition therein, and is not conditioned, as provided by law in cases of community 
administration, that said F. C. Oldham will faithfuUy administer the community es- 
tate of himself and his deceased wife, M. V. Oldham, and pay orer one-half the 
surplus thereof, after the payment of the debts with which the whole of said property 
is properly chargeable, to such person or persons as shall be entitled to receive the 
same; and therefore said bond is irregular, erroneous, and vbid, and said sureties 
were not and are not bound thereby to protect and secure the heirs of M. V. Oldham 
their interest in said property. And (3) because the facts above set forth as to the 
irregularity, incompetency, and insufficiency of said bond, and because no bond, in 
fact, was ever made and delivered to said court provided and conditioned as the law 
requires, by F. C. Oldham, to entitle him to be appointed and anthorized to act as 
the survivlng administrator of the community estate of himself and his deceased 
wife, M. V. Oldham. The action of the court in approving said bond, and the order 
and judgment thereon made by said court approving the same, and authorizing said 
Olûham to act as such administrator, and to sell, control, and dispose of said prop- 
erty, was irregular, erroneous, and unlawful, without authority in the court so to 
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do, and the same was and is void, and the court has no authority to hare the same 
entered on the minutes of said court, and the entire matter as to thèse plaintiÉfs in 
this proceeding was and is void; and said bond and order of the court, as here- 
tofore set ont in this pétition, is made part of the allégations hère now made as to 
said bond and order." 

The amended bill f urther alleged that, with f uU linowledge of the facts, P. J. Wil- 
lis & Bro. received deeds to the property from F. C. Oldham in payment of debts 
due by him to them, and which accrued subséquent to the death of their mother. 
M. V. Oldham; that ail the community debts of P. C. Oldham and his deceased wife 
had been fully paid prior to the conveyances to P. J. Willis & Bro., out of com- 
munity assets; and that F. 0. Oldham, at the time of said conveyances, was in- 
solvent; and that P. J. Willis & Bro. had fuU notice of ail thèse facts. The prayer 
of the bill was that said deeds be canceled, and held for naught, and for a partition 
of the land, and for rents, and for gênerai and spécial relief. 

The défendant P. J. Willis & Bro. demurred to the amended bill on thèse grounds: 
(1) That complainants were not entitled to the relief prayed for. (2) That it ap- 
peared that administration had been opened on the estate of M. V. Oldham, and the 
defect in the bond was a mère irregularity, and the bond was in substantial com- 
phance with the law, wherefore the said bill is insuflBcient. (3) That it appeared by 
said bill that, if said bond was détective, yet a court having jurisdiction had declared 
the same suflieient, and had entered an order declaring said F. 0. Oldham adminis- 
trator of the community property of himself and deceased wife, and the same was 
res adjudicata, and for this reason the bill is insufflcient. The court sustained the 
demurrer, and dismissed the bill. Prom this decree, appellants prosecute this appeal. 

W. M. Sleeper, for appellants. 
Eugène Williams, for appellees. 

Before PAEDEE and McCORMICK, Circuit Judges, and MAXEY, 
District Judge. 

PAEDEE, Circuit Judge (after stating the facts). The prorisions 
of the Revised Statutes of Texas in regard to the administration of 
community property which are pertinent to the issues in this case 
are as f ollows : 

"Art. 2219 (2194). The community property of the husband and wife, except such 
as is exempt from forced sale, shall be liable for ail debts contracted during marriage. 
And in the settlement of such community estâtes it shall be the duty of the sur- 
vivor, exécuter or administrator, to keep a separate and distinct aecount of ail the 
community debts allowed or paid in the settlement of such estate." 

"Art. 2221 (2166). When the wife dies • * • leaving a surviving husband and 
a child or children the husband shall hâve the exclusive management, control and 
disposition of the community property, in the same manner as during her lifetime 
• * * subject, however, to the provisions of this chapter. 

"Art. 2222 (2167). The husband shall within four years after the death of the 
wife, when there is a child or children, iile a written application in the county court 
of the proper county stating (1) the death of the wife and the time and place of her 
death. (2) That she left a child or children, giving the name, sex, âge and rési- 
dence of each child. (3) That there is a community estate between the deceased 
wife and himself. (4) Such facts as show the jurisdiction of the court over the es- 
tate. (5) Asking for appointment of appraisers, to appralse such estate. 

"Art. 2223 (2168). Upon the filing of such appUcation the county judge shall with- 
out citation, and either in term time or vacation, by an order entered on the minutes 
of the court, appoint appraisers to appraise such estate as in other administrations. 

"Art. 2224 (2169). It shall be the duty of the surviving husband, with the as- 
sistance of any two of the appraisers, to. make out a full, fair and complète inventory 
and appraisement of such community estate and the husband shall attach thereto a 
list of ail community debts, due the estate, and such inventory, appraisement and 
list shall be sworn to and subscribed and returned to the court within twenty days 
from the date appointing appraisers, and in like manner as in other administrations. 

"Art. 2225 (2170). The surviving husband shall, at the same time he returns the 
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înventory, appraisement and list of claims, présent to the court his bond, with two or 
more good and sufiBcient sureties, payable and to be approved by the county judge, 
in a sum equal to the whole of the value of such community estate, as shown by the 
appraisement, conditioned that he will faithfully administer such community estate, 
and pay over one half the surplus thereof after the payment of the debts, with which 
the whale of said property is properly chargeable, to such person or persons as shall 
be entitled to reçoive the same. 

"Art. 2226 (2171). When any such inventory, appraisement, list of claims and bond 
are returned to the county judge, he shall, either in term time or vacation, examine 
the same and approve or disapprove them, by an order to that effect entered upon 
the minutes of the court, and w'hen approved the same shall be recorded on the 
minutes of the court, and the order approving same shall also authorize such survivor 
to control, manage and dispose of such community property in accordance with the 
provisions of this chapter. 

"Art. 2227 (2172). When the order mentioned in the preceding article has been 
entered, such survivor, without any further action in the county court shall hâve the 
right to control, manage and dispose of such community property, real or personal, in 
such manner as may seem best for the interests of the estate, and of suing and being 
sued with regard to the same, in the same manner as during the Ufetime of the de- 
ceased, and a certified copy of the order of the court mentioned in the preceding arti- 
cle, shall be évidence of the qualification and right of such survivor." 

"Art. 2229 (2174). Any person interested in such community estate may cause 
B. new appraisement to be made of the same, or a new bond may be requlred of the 
survivor for the same cause and in like manner as provided in other administra- 
tions." 

"Art. 1840 (1789). The county court shall hâve the gênerai jurisdiction of a pro- 
bate court. It shall probate wills, grant letters testamentary or of administration, 
settle the accounts of executors and administrators and transact ail business apper- 
taining to the estate of deceased persons, including the settlement, partition and dis- 
tribution of such estâtes. 

"Art. 1841 (1790). The district court shall hâve appellate iurisdiction and gênerai 
control in probate matters over the county court established in each county for tho 
probating of wills, granting letters testamentary or of administration, settling the ac- 
counts of executors and administrators and for the transaction of business apper- 
taining to estâtes, and original jurisdiction and gênerai control over executors and 
administrators under such régulations as may be prescribed by law." 

The above articles hâve long been the law of Texas, and are 
quoted from the Eevised Statutes of Texas of 1895. 

The main question raised by the demurrer to the amended bill 
is whether the proceedings had in the county court of Erath county 
in the matter of the estate of M. V. Oldham, wife of F. C. Oldham, 
deceased, wherein the bond required from the surviving husband, 
F. C. Oldham, under the provisions of article 2225, was duly ap- 
proved and entered and recorded upon the minutes of the court in 
accordance with article 2226, were absolutely void, or merely irregu- 
lar. If void, the P. J. Willis & Bro. corporation acquired no title 
to the property claimed by appellants. If voidable or irregular 
only, then in this case the order of the county court of Erath county, 
approving the bond of F. C. Oldham, survivor, has the force of the 
thing adjudged, and cannot be collaterally attacked. It is to be 
noticed that by article 1840 the county court has the gênerai juris- 
diction of a probate court; and that by article 2226 the order of 
the county judge approving the bond of the surviving husband for 
the administration of the community is to be spread upon the min- 
utes, making it substantially the judgment of the court; and that 
by article 1841 the district court is restricted to appellate jurisdic- 
tion in probate matters, except with original jurisdiction and gen- 
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eral control over executors and administrators, under such régula- 
tions as may be prescribed by law. 

Under similar provisions, tbe suprême court of tlie state of Tex- 
as, in Buchanan v. Bilger, 64 Tex. 589, 591, béld: 

"It is now the well-settled doctrine of this court that the district court has no 
original jurisdiction to revise and correct the proceedings, orders, and decrees of a 
county court sitting in matters of probate. Its jurisdiction in tliis respect is entirely 
appellate, and to be exercised by means of an appeal or writ of certiorari, as provided 
in the Kevised Statutes." 

In Jordan v. Imtliurn, 51 Tex. 28G, Pratt v. Godwin, 61 Tex. 334, 
and Cordier t. Cage, 44 Tex. 534, the same court decided tliat irregu- 
larities in proceedings in the county court had by a surviving hus- 
band, to qualify himself to dispose of the community estate after 
the death of his wife, will not vitiate a sale of the community prop- 
erty. In Jordan v. Imthurn the court says: 

"It was an irregularity to hâve taken a bond for an amount less than the ap- 
praised value of the property, but, in our opinion, not sufflcient, under the circum- 
stances, to hâve rendered the proceedings void. The giving of the bond by the sur- 
viving husband, and its approval by the clerk, vras in the nature of a judicial pro- 
ceeding, which should not be held void on a collatéral attack. It seems to hâve been 
given and accepted in good faith, to hâve been acted upon and acquiesced in by ail 
parties interested, and no direct proceedings taken to avoid it, and hâve a new or ad- 
ditional one given." 

In Green v. Grissom, 53 Tex. 435, in dealing with question,s aris- 
ing under the same statutes, the suprême court says: 

"This court has firmly upheld proceedings under this and subséquent statutes on 
this subject, where they seem to hâve been taken in good faith, for the legitimate 
purposes contemplated by thèse acts, and when in substantial eompliance with their 
spirit and intention." 

In the proceedings recited in the bill in this case, in view of the 
above-quoted statutes and décisions, it cannot be contended that 
the county court of Erath county was without jurisdiction in the 
promises, or that the acceptance and approval of the bond of F. G. 
Oldham, as survivor in community, was beyond its jurisdiction. If 
the county court had jurisdiction in the matter, it follows that its 
décision, that the bond in question was good and sufflcient, cannot 
be questioned in any other court except in the exercise of an appel- 
late jurisdiction. As this suit was instituted in the district court 
of Erath county, not by way of appeal f rom or by certiorari to the 
county court, it is clear that the district court of Erath county was 
without jurisdiction to inquire iuto and pass upon the sufflciency of 
the bond in question. 

The case concèdes that the P. J. Willis & Bro. corporation ac- 
quired the property in controversy from F. 0. Oldham, survivor in 
c(}mmunity, after the inventory, appraisement, and bond were ap- 
proved in the county court of Erath county. Therefore, so far as the 
amended bill shows, the title acquired by th.e said corporation was 
valid as against the heirs at law of M. V. Oldham, wife of F. G. Old- 
ham. The demurrer to the amended bill appears to bave been prop- 
erly sustained. No other questions argued need be considered. The 
decree of the circuit court is affirmed. 
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KITTEL V. AUGUSTA, T. & G. R. CO. et aU 
(Circuit Court, 8. D. New York. February 22, 1897.) 

1. Receivbrs of Fédéral Couets— Peopebtt in Other States. 

A fédéral court in one state cannot reach property in another state by 
means of a receiver. 

2. Railroads— Execution Sale— Rights of Creditous. 

A corporation to which the purchaser of railroad property at an exécution 
sale bas conveyed such property cannot be held liable, to creditors of the exé- 
cution debtor, for or on account of tbe priée paid for the property at the exé- 
cution sale. 

3. Corporations— DiRECTOR as Jddgment Ckeditor— Préférences. 

Défendant, who was a director and also a creditor of the A. Ry. Co., caused 
its property to be sold under exécution upon a judgment against it for his 
debt, and bought in the property for $100,000. Held that, though he had ob- 
tained no more than any creditor not standing in a trust relation could hâve, 
he should not, being a director, obtain any préférence, and would be required 
to account to another creditor for a ratable proportion of the $100,000. 

John A. Straley, for plaintiff. 
Charles B. Meyer, for défendants. 

WHEELEK, District Judge. The plaintiff is alleged to be a citi- 
zen of New York; the défendant Clark, of New Jersey; and the de- 
fendants the Augusta, Tallahassee & Gulf Kailroad Company and the 
Carrabelle, Tallahassee & Georgia Railroad Oomijany, of Florida, do- 
ing business in New York. The plaintiff had mortgages of |29,450 
on 109,000 acres of land of the Augusta Kailroad Company in Flori- 
da, whose i-oad there was partly built; and the défendant Clark, 
who was largely interested in that road, had advanced to that Com- 
pany 1257,994.19, which had goue into one note of |235,000, and by 
mistaken duplication of items, in absence of the plaintiff, into an- 
other of $151,324.10. Suit was brought upon thèse notes in the 
circuit court of the United States for the Northern district of Florida, 
and judgment on default was entered therein for the plaintiff for the 
full amount of thèse notes, $432,228.42, with costs. Execution was 
issued upon this judgment, and ail the property of the railroad Com- 
pany, except the lands subject to the plaintiff's mortgage, was sold 
thereupon to the défendant Clark for $100,000. The Carrabelle Rail- 
road Compaay was organized, tbe property bought by Clark, was 
transferred to that company, and the construction of the road was 
proceeded with. The plaintiff, by foreclosure of his mortgages and 
sale of the property mortgaged, after the plaintiff's judgment, pro- 
cured a deflciency judgment in the same court against the same Com- 
pany, for $6,893.05, on which exécution issued, and was returned 
nulla bona. This suit is brought to reach the property which was 
of the Augusta Railroad Company, and now is in the hands of the 
Carrabelle Railroad Company, by injunction and receiver, or the $100,- 
000 for which it was sold, by money decree, for satisfaction of the 
plaintiff's deflciency judgment. 

That the property in Florida cannot be reached f rom hère by a 
receiver seems quite obvious. It is without the jurisdiction. That 
the . Carrabelle Company cannot be held liable anywhere for or on 
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account of the |100,000 seems equally plain, for that company neyer 
had anything to do with. that money. So the bill must be dismissed 
as to that défendant. This obviâtes the question of duplicity, which 
has been set up on account of thèse two forms of relief prayed. 

If the défendant Clark had assumed enf or cément of his judgment 
beyond what was justly due upon it, he might hâve made himself 
liable for any excess so obtained, but he did not. He promptly, on 
discovering the error, remitted the excess; and the amount real- 
ized was so much less than the true amount that the error never 
has made or could make any différence to any one. He was an 
active and controlling director, and also a creditor with a just debt. 
The assets of the corporation should, and on proper proceedings 
would, be applied equitably, which would be ratably, upon the cor 
porate debts. He did no more than any creditor might do, and 
got no more than any creditor standing ont of any trust relation 
inight hâve. But, as a director, he ought not to hâve any préfér- 
ence over any other creditor, and, if he should divide ratably with 
the plaintifl, he would not hâve. The |100,000 so divided would 
seem to give the plaintiff $1,901, and leave him $98,099. The plain- 
tiff should accordingly hâve a decree for that sum, but — it is so 
small a part of what he has claimed — without costs. 

Let a decree be entered dismissing the bill as to the Oarrabelle 
Raiiroad Company, with costs; as to the Augusta Bailroad Company, 
without costs; and against défendant Clark for $1,901, without 
costs. 



BOGARDUS T. GRACE et al. 

(Circuit Court, S. D. New York. February 22, 1897.) 

CoNTHAOTS^REScrsaiON — Sale of Claim againbt Govbbnment. 

Plaintiff had an undisputed claim of $96,030 against the government of 
Peru, which he assigned for collection to défendants, who had accounts with 
that government. The claim was acknowledged by Peru as due to défend- 
ants, and was then charged tô that government on défendants' books, which 
showed at the time a balance due to it from défendants of $46,557.75. Sub- 
sequently, plaintiff, in ignorance of this state of the accounts, sold his claim 
to défendants for half its face value, of which he received $24,007.50 in cash, 
the balance to be paid on collection of the claim. Af ter the entry of the 
amount of plaintiff's claim in défendants' account with the Peruvian govern- 
ment, other entries were made therein, varying the balances, but the items 
then standing remained in the account, and no arrangement was shown for 
keeplng them alive distinct from the gênerai account. UeU, that by charging 
the claim againSt the crédit to the Peruvian government the latter was in 
légal eiïect paid by the mutual extinguishment of the crédit and of so much of 
the claim, and under thèse circumstances the sale of the claim was not bind- 
ing upon the plaintiff, but he was entitled to be paid the amount so coUected, 
less the amount already paid him in cash. 

J. Hampden Dougherty, for plaintifl. 
Frederick E, Ooudert, for défendants. 

WHEELEB, District Judge. The plaintiff appears to hâve had 
an undisputed claim of £19,800 sterling, equal to $96,030, against the 
government of Peru. The défendants were partners doing business 
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and haring accounts with. that govemment under th.e name of W. R. 
Grâce & Co. The défendants, with others, were partners, also doing 
business and having accounts with that government, under the name 
of Grrace Bros. & C!o. The plaintifl transferred his claim for collec- 
tion to W. R. Grâce & Co., which was acknowledged by decree of the 
govemment to be directly due to them, and on April 9, 1893, was 
so entered upon their books as a charge against that government for 
that amount, and credited to the plaintiff by the name of Walter as 
a suspended account. As this account then stood there was, be- 
fore thèse entries, a balance due to that government from W. R. 
Grâce & Co. of |46,557.75, and after them a balance due from that 
govemment to W. R Grâce & Co. of |49,772.25. In 1886 the plain- 
tiff, in ignorance of the state of thèse accounts, and supposing that 
nothing had been realized by the défendants from his account, sold 
it to liem for one-half of its original amount, $48,015, one-half of 
which — ^$24,007.50 — was to be and was then paid, and the other hait 
of which, of the same amount, was to be paid when the claim should 
be collected, none of which has ever been paid. The bill, after al- 
leging thèse with other things, in substance prays that the contract 
of sale of the claim be decreed to be void; that the crédit to the 
Peruvian government, against which the claim was charged, less the 
amOunt paid to the plaintiff, be decreed to the plaintiff. In the 
answer — 

"Thèse défendants admit that in the year 1883, and long prier thereto, and 
prior to the fall of 1882, when the order or decree of the republic of Peru recog- 
nizing the daim of the complainant was delivered to thèse défendants, and prior 
to the date of said decree, to wit, the 30th day of November, 1880, thèse défend- 
ants had in their possession, under their control, sums exceeding the sum of 
$49,750, or thereabouts, belonging to said republic of Peru, being the net proceeds 
of nitrate sold by thèse défendants for account of said republic, and that they 
had said sum in their possession and under their control, and credited in the 
books of their firm at the city of New York, and the government of Peru, at 
the time aforesaid order or decree was delivered to them by the complainant; 
and they further aver that at the time there were large sums due them by the 
government of Peru, through their branch house at Lima, which sums were not 
yet entered on the books of the firm at New York. They further aver that on 
or about the &th day of April, 1883, at or about which time the complainant 
caused to be perfected the order or decree hjreinbefore mentioned by the addi- 
tion of certain formalities which had theretofore been wanting, thèse défendants 
at once opened in their books of account a suspense account under the title of 
'Suspense Account Walter,' 'Walter' being a cable name used by the complainant, 
to which account they credited the entire amount of the claims of the complain- 
ant, to wlt, $96,030.00, and debited that amount to the account of the govern- 
ment of Peru. They deny that they ever placed to the crédit of such suspense 
account the sum of $49,750 in the bill of complaint alleged." 

The answer was traversed, and proofs hâve been taken, the de- 
fendant Flint having been improved as a witness by the plaintiff, 
and the défendants Grâce not having testifled at ail. The principal 
question in the case is as to the effect of what had been done towards 
collecting this claim by the défendants up to the time when it 
was bought by them of the plaintiff. That neither the figures of 
146,557.75 nor 149,772.25 or thereabouts were ever entered on the 
books of the défendants as received from or charged to the Peruvian 
government on accoimt of this claim is quite clear; but that the flrst 
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of thèse sums, standing on the bocks as a crédit to that govemment, 
was met by charging to that govemment the amount of this claim, 
is equally clear. The books seem to hâve so stood for about three 
years, and, although they hâve been changed since by adding other 
items coming from Grâce Bros. & Co. varying the balances, thèse 
items appear to hâve stood there in the same places till now. They 
wonld be merged in the gênerai balances foUowing and extinguished 
unless there was some arrangement with the govemment for keep- 
îng them alive. Nothing of that kind is shown. The allégation in 
the answer that the plaintiff's claim has not been paid to them is 
understood to mean that, considering the items brought in from 
other sources, there has always been a balance their due. So much of 
the crédit to the govemment as was met by the charge of this daim, 
which was ail then directly due to the défendants, was in légal ef- 
fect paid by the mutual extinguishment of the crédit and of so much 
of the claim. The sale of the claim under thèse circumstances 
wonld not be binding upon the plaintiff. The défendants hâve of- 
fered to reassign the claim upon repayment to them of what they 
hâve paid the plaintiff for it. But they hâve not offered him what 
they hâve extinguished of it, nor can they, without the agreement 
of the govemment of Fera, restore it as it was. With the sale out of 
the way, the parties must stand upon the arrangement as it was 
before. The plaintiff would be entitled to what was collected, $46,- 
557.75, lésa the commission, understood to hâve been 10 per cent.. 
$4,655.77, and what was paid over to him, understood to hâve been 
$24,007.50. The balance is $17,894.48. Decree for plaintiff for $17,- 
894.48. 



SOUTHERN BBLL TELEPHONE & TELEGRAPH CO, v. CITY OF RIOH- 

MOND. 

(Circuit Court, B. D. Virginia. February 24, 1897.) 

1. TaLEaBAFHa and Téléphones— Post Roads— Act Jult 24, 1866— Rights in Strebt». 
A corporation cliartered as a téléphone and telegraph company, and whicli 
maintaing a teleplione System tbrough which, under contracts with its sub- 
scribers and with a company maintaining a telegraph System, its subscriber» 
are connected with and transmit messages to the telegraph company, to be 
■ent to points in other States and foreign countries, is entitled to the rights 
given by the act of congress of July 24, 1866, to aid in the construction of 
telegraph Unes, and, on complying with the act, has the privilège of ruuning 
Its Unes over and through the streets of a city, which are post roads of the 
tJnited States, and such city bas no right to prevent it from so doing, though 
It must pay its due proportion of taxes, and submit to the ordinary reason- 
able régulations of the state and city. 

& Same — Municipal Ordinances. 

The rights and privilèges given by the act of congress of July 24, 1866, 
to aid in the construction of telegraph Unes, were conferred both on compa- 
nies then existing and on those thereafter organized; and, upon the accept- 
ance by any company of the terms of the act, the conditions of any municipal 
ordinance under which it had previously been operating, so far as inconsistent 
with the act, are abrogated. 

StUes & Holladay and Hill Carter, for oomplainaut. 
0. V. Meredith, for défendant 
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GOFF, Cil-cuit Judge. This case is now in my hands for hearing 
upon the bill of complaint and tke demurrer thereto. The démarrer 
admits the allégations of the bill properly pleaded. Bearing this in 
mind, we will hâve but,little trouble in reaching a conclusion on the 
questions now to be disposed of. The allégations in the bill claimed 
by the défendant to be légal conclusions, from the facts and circum- 
stances set forth, will not be considered as admitted by the demurrer, 
unless such facts and circumstances are found to clearly sustain the 
contention of complainant. The complainant is a corporation duly 
ovganized, and doing business under the laws of the state of New 
York, and the défendant is a municipal corporation, existing under 
the laws of the state of Virginia. The complainant is engaged in the 
business of a téléphone company, in, through, and between the states 
of Virginia, West Virginia, North Carolina, South Carolina, Georgia, 
Alabama, and Florida, and has been so engaged for the past 15 years. 
It has, in conducting its business, erected and maintained Unes of 
wires and pôles, through and along certain of the streets and alleys 
of the city of Eichmond, under and by authority of the common coun- 
cil and board of aldermen of said city, and by virtue of the laws of 
the state of Virginia and of the "United States. It is alleged that the 
complainant is a telegraph company under the laws of the United 
States and of the state of Virginia, and that it was chartered as 
such under the gênerai laws of the state of New York relating to 
telegraph companies. It is set forth in the bill that complain- 
ant, in the city of Eichmond, maintains a téléphone office, con- 
nected by wires with a large number of subscribers, ail of whom 
are connected with the office of the Western Union Telegraph 
Cîompany in that city, and that ail such subscribers may, and meçaj 
of them do, transmit, through their instruments connected with said 
wires, and through such office of complainant, to the Western Union 
Telegraph Company, messages addressed and intended to be sent, 
and which ai'e sent, to points in other states, the District of Colum- 
bia, and foreign countries, under an agreement which has existed 
for years betAveen the complainant and said Western Union Tele- 
graph Company. Complainant also claims that its wires, pôles, and 
instruments, as located and used along and over the streets of the 
city of Eichmond, are so located and used under the provisions of, 
and are protected by, the laws of the United States, for the reason 
that on the 13th day of February, 1889, it duly flled with the post- 
master gênerai of the United States its acceptance of the terms of 
the act of congress entitled "An act to aid in the construction of tele- 
graph Unes, and to secure to the govemment the use of the same for 
postal, military, and other purposes," approved July 24, 1866, by 
which it was, among other things, proTided that any telegraph com- 
pany then formed or thereafter organized under the laws of any 
state, which would file a written acceptance with the postmaster 
gênerai of the restrictions and obligations of said act, should hâve 
the right to construct, maintain, and operate Unes of telegraph over 
and along any of the military roads and post roads of the United 
States which had then been, or might thereafter be, declared such 
by law. It is also alleged that the city of Eichmond, on the 26th day 
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of Jiine, 1884, in pursuance of the power given it by section 1288 of 
the Code of Virginia, passed aji ordinance, by wh-ich the complainant 
was granted permission to erect pôles, and nm wires tbereon, for the 
purpose of télégraphie communication throughout the city of Rich- 
mond, on the public streets thereof , on such routes as might be speci- 
fled and agreed upon by resolutions of the committee on streets from 
time to time, and upon the conditions and under the provisions of 
such ordinance. It is also alleged: That the city of Richmond, on 
the 14th day of December, 1894, passed an ordinance which provided 
"that the ordinance approved June 26, 1884, granting the right of 
way throughout the city to the Southern Bell Téléphone & Telegraph 
Company, be, and the same is hereby, repealed." That by the flfth 
section of said ordinance of December 14, 1894, ail the privilèges and 
rights granted by the ordinance of June 26, 1884, were to cease at the 
expiration of 12 monthS from the approval of said repealing ordi- 
nance. Other allégations in the bill set forth it will not be neces- 
sary to consider in disposing of the questions now before me. 

The défendant insista that the act of congress before mentioned, 
entitled "An act to aid in the construction of telegraph lines, and to 
secure to the govemment the use of the same for postal, military, 
and other purposes," does not apply to the complainant; and that, 
therefore, the claim made in the bill that the complainant is entitled 
to the rights and benefits secured thereby is without merit. The in- 
iistence is that the complainant is a téléphone company, and that 
<iaid act of congress only embraces telegraph companies. A number 
of courts, the décisions of which are worthy of our serious considéra- 
tion, if not binding authority upon us, hâve held that a téléphone 
eompany is a telegraph company, and that a company authorized to 
(•onstruct and operate telegraphs was empowered to establish a télé- 
phone service. On this question, see Attorney General v. Edison Tel. 
Co. of London, 6 Q. B. Div. 244; Wisconsin Tel. Oo. v. City of Osh- 
kosh, 62 Wis. 32, 21 N. W. 828; Cumberland Tel. & Tel. Co. v, United 
Electric Ey. Co., 42 Ped. 273; Duke v. Téléphone Oo., 53 N. J. Law, 
341, 21 Atl. 460; Chesapeake & P. Tel. Oo. v. Baltimore & O. Tel. 
Co., 66 Md. 410, 7 Atl. 809. In this case this contention is confidently 
made by counsel for complainant, and vigorously denied by the attor- 
ney for the city of Richmond. I do not find it necessary to décide 
it, for the reason that, in my judgment, the statements set out in the 
bill, and admitted by the demurrer to be true, show thàt the com- 
plainant is both a téléphone and a telegraph company, and clearly 
entitled, if the proper action relating thereto haa been taken, to 
claim the benefits and the protection given by said act of congress. 
It is distinctly charged, not only that the complainant is a téléphone 
company engaged in such business in a number of states of the Union, 
but also that it is a telegraph company, chartered as such under the 
gênerai laws of the state of New York. That belng so, then the 
provisions of the act of congress mentioned are applicable; and, 
whatever action may be found proper hereafter when ail the facts 
are before the court, I hold that, so far as the demurrer is concerned, 
this insistence of the défendant is without merit. 

The défendant also claimed in its written demurrer flled in this 
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cause that, if said act of congress was intended to give to a telegraph 
Company tlie right to erect pôles and run wires along the streets of 
the city of Richmond without the consent of said city, such légis- 
lation was unconstitutional and Toid. This position was abandoned 
in th.e argument, and it was conceded that such act was constitu- 
tional ; that ail streets of the city of Richmond which are letter-car- 
rier routes are post roads, within the meaning of said act; and that, 
under the same, a telegraph company can obtain a right of way for 
its pôles and wires through and along the streets of a city without 
the consent of a municipality. Thèse admissions are based on the 
décisions of the suprême court of the United States. Pensacola Tel. 
Co. T. W. U. Tel. Co., 96 U. S. 1; Telegraph Co. v. Texas, 105 U. S. 
460; W. U. Tel. Co. v. Attorney General of Massachusetts, 125 U. S. 
530, 8 Sup. et. 961; City of St. Louis v. W. U. Tel. Co., 148 U. S. 92, 
13 Sup. et. 485; Id., 149 U. S. 465, 13 Sup. Ct. 990. I think it is plain 
that the complainant, under the allégations in the bill contained, is 
a corporation entitled to exercise ail the functions granted to tek- 
graph companies under the laws of the state of New York, and that, 
under the act of congress ref erred to, it has the privilège of running 
its Unes through and over the streets of the city of Richmond, that 
are post roads of the United States, and that said city has no right to 
prevent it from so doing. While it is tnie that telegraph companies 
claiming the right under the laws of the United States to enter the 
territory of a state, and erect their pôles and lines therein, must pay 
their due proportion of taxes, and submit to the ordinary reasonablf 
régulations of the state and municipal authorities whose highways 
they use, and whose protection they claim and receive, still it is alsti 
true that neither the state nor the municipal authorities can prohibit 
them from entering their respective jurisdictions, nor require them to 
remove therefrom after they hâve established their lines. Such com- 
panies must submit to proper and reasonable local régulations, but 
they will not be expected to acquiesce in a city ordinance, not in- 
tended to regulate its management, but passed for the purpose of 
destroying its existence. 

I think the bill allèges such facts as show the complainant to be 
engaged in interstate commerce, and I flnd that the claim of défend- 
ant that the business of complainant company is purely local in char- 
acter is not sustained. The case made by the pleadings is as I hâve 
indicated. What the resuit may be when the évidence is in is yet to 
bo f ound. 

The défendant also insists that if the complainant erected its pôles 
and lines under the authority of the ordinance of the city of Rich- 
mond passed June 26, 1884, it cannot afterwards, by accepting the 
provisions of the act of congress of July 24, 1866 (14 Stat. 221; Rev. 
St. § 5263 et seq.), thereby render of no eflect the stipulations contained 
in said city ordinance. To what extent the complainant is bound by 
the terms of the ordinance of June 26, 1884, it is not necessary to dé- 
termine; but that it is protected by the act of congress ref erred to 
(by virtue of its acceptance of the restrictions and obligations of the 
same, which was filed with the postmaster gênerai of the United 
States February 13, 1889), and that it may rely upon it for the pur- 
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pose of preventing its pôles and Unes from being removed, and its 
property destroyed, is, I think, under the circumstances set forth in 
the bill, so clear that there is not room for doubt. Said act of con- 
gress was intended to apply to telegraph companies in existence at 
tbe time it was passed, as well as those that might be organized 
thereafter, provided such companies accepted the terms of the same 
in manner before mentioned. If such companies had been organized 
under state laws, and had been transacting business under the pro- 
visions of municipal ordinances, and then subsequently accepted the 
terms of said act of congress, it foUows that the state and city laws, 
in so far at least as they conflicted with such national législation, 
were inoperative and void, and for the reason that they concerned 
matters over which the congress had suprême control by virtue of 
direct constitutional authority. 

Holding as I do on the questions referred to, it becomes immaterial 
to further consider the matters raised by the demurrer and discussed 
by the coimsel, for the reason that, décide them as I may, still the 
jurisdiction of the court to hear and détermine this case must be 
maintained. They can be considered hereafter, if necessary, wheu 
they hâve been more fuUy presented by answer and testimony. I 
will pass a decree overruling the demurrer, and giving the défendant 
the usual time in which to answer. The injunctîon as prayed for by 
complainant will be granted, to remain in force until the further or- 
der of this court. 



WHITE V. THACKER et al. 

(Circuit Court of Appeals, Fifth Circuit February 2, 1897.) 

No. 528. 

1. Tbespass to Tbt Titlk— Good Faith of Convetance— Evidence— Power or At- 

TOKNET. 

In an action of trespass to try title, in whicli a substantial issue is ttie good 
faith of a conveyance under which the plaintiff claims, the transactions of 
ail the parties touching the land in controversy become material, and deeds 
purporting to be made under a power of attomey given by the plaintifE are en- 
titled to be considered by the jury, upon the question of good faith, whether 
or not such power is in a form to make the deeds executed under it sufficient 
to raise an outstanding title. 

2. WlTNESSES— PmVILEGED COMMUNICATIONS. 

When a party has introduced in évidence letters written to him by his at- 
torney in référence to the transactions affecting the matters in issue, he there- 
by opens the door to justify and require the court to admit the testimony of 
such attorney, when called by the opposite party to testify as to such transac- 
tions. 

3. Eeview ON' EuRoiî— Watvek op Jcky— SI'ECIAL Findings. 

When a case has been tried by the court without a jury, pursuant to stipula- 
tion, under Kev. St. § 700, the circuit court of appeals will not make inquiry 
as to the correctness of spécial findings of fact made by the trial court. City 
of Key West v. Baer, 13 C. C. A. 572, 66 Fed. 440, followed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 
Robt. Gr. Street and M. F. Mott, for plaintiff in error; 
E. P. Hamblin, for défendants in error. 
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Before PAEDEE and McCOEMICK, Circuit Judges, and MAXET, 
District Jndge. 

McOORMICK, Circuit Judge. On September 20, 1892, Jolin P. 
Wliite, the plaintifE in error, brought this action of trespass to try title 
to about 30 acres of land in Harris county, Tex., against R. J. Thack- 
er, W. J. Coulter, James Winlock, John Woods, and Lem Collins. 
The pétition is in the statutory form. Ail of the défendants answer 
with the formai statutory plea of not guilty, and R. J. Thacker plead- 
ed specially the statute of limitations. A jury was waived by stipu- 
lation in writing, and the matters of law as well as of fact were sub- 
mitted to the court without a jury. 

The land in controversy, and two other tracts, was purchased on 
June 2, 1876, and a deed embracing the three tracts was made to Jen- 
nie G-. White, reciting a cash considération. Afterwards George White, 
the father of Jennie G. Whitè and of the plaintiff, together with Jen- 
nie G. White, became indebted to John Sweeney, and gave him their 
note for $600, secured by mortgage bearing date April 9, 1878, on 
one of the tracts of land conveyed to Jennie G. White in the deed 
above mentioned. Default having been made in the payment of the 
note, Sweeney obtained judgment against the makers, with foreclosure 
of the mortgage upon the land, on December 8, 1880. Under this 
judgment of foreclosure the mortgaged premises were sold on Pebru- 
ary 1, 1881, the plaintifiE in the judgment becoming the purchaser at a 
price that did not extinguish the judgment. An exécution on the 
judgment was run against other property of Jennie G. White, under 
which the land in controversy was sold, and purchased by the plain- 
tiff in the judgment, June 6, 1882. A sheriff's deed therefor to John 
Sweeney was recorded Jime 28, 1882. On March 18, 1880, Jennie 
G. White conveyed ail the property embraced in the deed to her flrst 
above mentioned to the plaintiff, John F. White. On August 31, 
1883, the plaintiff made a power of attorney to his father, George 
White, which was recorded in September, 1883, appointing him at- 
torney in fact to represent the plaintiff in ail litigation, and undertak- 
ing to authorize him "to sell or bargain ail that parcel of land on Clear 
creek, in Harris county and Brazoria cotmty, known as the 'D. C. Hall 
Headright,' containing 553J acres; also to bargain and sell the same 
as if I had been there myself to act upon the Thomas Earle league 

on , near Lynchburg, of 553^ acres; also 125 acres in Polk 

county out of the Stublefleld tract; also about thirty acres ont of the 
Luke Moore league in Harris county, near the city of Houston, — ail 
in Texas; also a tract of 320 acres in Alabama, Lauderdale county, 
near Florence, known as the 'Hudson Beck Tract.'" On March 9, 
1885, George White, purportlng to act under the above-recited power 
of attorney, executed a deed for the three tracts to Trippe & Beaird, 
of Alabama, reciting a cash considération, which was ûled for record 
October 2, 1885. On May 2, 1885, also purporting to act under said 
power, George White executed a deed for the same land to James 
McEwan, of Détroit, Mich. This deed recited a cash considération, 
and was flled for record the day of its exécution. In May, 1886, John 
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Sweeney conveyed the land in controversy to W. J. Coulter. There 
was proof tending to show that the défendants and those under whom 
they claim had had successive, continuons possession of the premises 
from December, 1882, till the institution of this action. Along with 
other proof offered by the défendants under their plea of not guilty, 
they offered the power of attomey from John F. White to George 
White, the deed from John F. White by George White to James Mc- 
Ewan, and the deed from John F. White by George White to William 
H. Trippe. There was proof tending to show that the cash considéra- 
tion mentioned in the deed to Jennie G. White was money belonging 
to her insane mother, and that she took the title charged with a secret 
trust in favor of her mother. There was proof also tending to show 
that she transferred this title to her brother, John F. White, the plain- 
tiiï, in furtherance of the purpose that the same should be held for 
their insane mother. 

The court made spécial findings of fa et as follows : 

"(1) That the plaintiff has no regular chain of title from the sovereignty of the 
soil, because of détective descriptions and acknowledgments. (2) That Jeunie G. 
White acquired good title to the lands in controversy by deed from A. A. Tucker 
of date June 2, 1876, and through the partition proceedings in the district court be- 
tween Bmily Ann Tucker and said Jennie G. White, and shown in the abstract of 
title of défendants. (3) That the common source of title between plaintifE and de- 
fendants is Jennie G. White. (4) That the conveyance or deed made by Jennie G. 
White to John F. White on the 18th day of March, 1880, was made by Jennie G. 
White to Mnder and defraud her creditors and the creditors of George White, 
and especially to hinder, delay, and defraud John Sweeney, to whom said Jennie 
G. and her father, George White, were at the time indebted; and that said 
deed to John F. White was void. (5) ïhat the deed from John F. White by 
George White, his agent and attorney in fact, to Trippe & Beaird, and the deed 
from said John F. White by said George White, as attorney in fact, to James Mc- 
Ewan, to the land in controversy, constituted an outstanding title of which défend- 
ants could avail themselves. (6) That défendants are entitled to recover upon said 
outstanding title and upon their pleas of limitation of three, five, and ten years. 
And to the foregoing findings and conclusions plaintiff duly excepts." 

And rendered judgment: 

"That the plaintiff take nothing by his suit, and that the défendants go hence with- 
out day, and recover of the plaintiff ail costs abont this suit incurred, and hâve exé- 
cution therefor." ' 

The assignment of errors suggests, flrst, that the court erred in ad- 
mitting the deeds to the land in controversy from John F. White by 
attorney, George White, to James McEwan and to William H. Trippe 
and James P. Beaird. In the abstract of title filed by the défendants 
Thacker and Coulter in response to plaintiff's demand, the power of 
attorney and the deeds just mentioned were embraced, and were fol- 
lowed by the mémorandum that "thèse three instruments will be of- 
fered principally for the purpose of showing outstanding title against 
the plaintiff." Plaintiff contends that they do not show outstanding 
title, because of the patent defect and ambiguity in the description of 
the land in the power of attorney. The défendant in error suggests 
and urges that the testimony of the plaintiif — which testlmony was 
taken by déposition — refers to this power of attorney as having been 
acted upon by his father, George White; that the testimony was taken 
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long after the transaction, the deed by the attorney in fact described 
the land in controversy, and the plaintiff's testimony recognizes it aa 
having been conveyed under the power of attorney, and does not ques- 
tion the authority of his attorney in fact, but only insists that the au- 
thority was never exercised. It is, however, unnecessary for us to 
pass on thèse contentions, for a snbstantial issue in the case was the 
good faith of the conveyance from Jennie Gr. White to the plaintiff, 
and on that issue the transactions of ail the parties touching the land 
in controversy became material, and the purported dealings under 
the power of attorney, whether sufiScient to raise an outstanding title, 
were circumstances to be considered by the jury in passing upon this 
question of good faith. 

The plaintiff in error complains that the court erred in admitting in 
évidence that portion of Thacker's testimony wherein he testifies to 
the alleged fraud of Jennie G. White and George White and of plain- 
tiff in conveying the land in controversy to any person for the purpose 
of defrauding their creditors, and particularly John Sweeney, the 
vendor of W. J. Coulter, beeause, it being shown by their évidence 
that Thacker was the attorney and confidential adviser of George 
White, and a party to said fraud, if any, it was incompétent for him 
to testify on that subject. Before Thacker's testimony was oflered in 
the case, the plaintift" had given in évidence eight letters written on 
différent dates, beginning May 25, 1887, and ending September 9, 1887, 
from the witness Thacker to George White, in référence to transac- 
tions affecting this land, and Thacker's connection with it as White's 
attorney, which opened the door so as not only to justify the court 
in admitting Thacker's testimony, but to constrain the court to ad- 
mit it. 

The tenth specilication in the assignment of errors is that the court 
erred in rendering judgment against the plaintiff, specifying there- 
under flve grounds as a basis for the assignment, but not specifying 
that the spécial flndings of fact did not support the judgment. It is 
manifest to us that the flrst and the fourth spécial flndings of fact do 
support the judgment, and for this reason this assignment of error 
is not well taken. For the same reason, the second and third spécifi- 
cations of error become immaterial. 

The flfth, sixth, seventh, and ninth spécifications suggest that the 
court erred in its flndings. ïoucliing thèse assignments, the plain- 
tiff contends .that, as this cause was tried by the court without the 
intervention of a jury, on written stipulations of the attorneys, and 
ail the facts in évidence in the court below hâve been brought before 
this court, the case should be considered and reviewed hère according 
to the practice on appeals in equrty, and équitable principles in like 
manner applied to its détermination; and in support of this conten- 
tion he relies upon section 700, Kev. St. U. S., Field v. U. S., 9 Pet. 
182, and U. S. v. King, 7 How. 854. The case cited from 9 Pet. was 
decided in 1835, and that from 7 How. in 1849. The statute was 
passed in 1865. We hâve had occasion in a number of récent cases 
to construe section 700, and to announce the rules of practice under 
it as deduced by us from the terms of the statute and the subséquent 
78 F.— 55 
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décisions of the suprême court. Our views on that subject are fully 
stated in the opinion of the court in the case of City of Key West v. 
Baer, 30 U. S. App. 140, 13 G. G. A. 572, 66 Ped. 440. We must, 
therefore, décline to make inquiry as to the correctness of the spécial 
flndings of fact made by the circuit court in this case. 

There having been no error in the admission of testimony, and the 
spécial flndings of fact being suflEicient to support the judgment, the 
judgment of the circuit court must be afflrmed. 



FEETIG et al. v. BARTLES. 

(Circuit Court, D. New Jersey. February 27, 1897.) 

1. Pbincipai, and Surett— Release op Sckett— Extension of Larger Crédit. 

A surety is not released from hia obligation by the voluntary extension to 
his principal of a crédit greater than that for which the surety bas agreed 
to become bound, when no change is made in the terms of the contract be- 
tween the principal and his créditer. 

8. SAME — ASSIGNMENT FOR CrEDITORS. 

The rule that a créditer who releases the principal debtor thereby dis- 
charges the surety does not apply to a releaae filed upon a claim made under 
an assignment for benefit of creditors, and in pursuance of a statute which 
provides that suçh releases shall be filed, and that it shall not operate to dis- 
charge any surety. 

James Buchanan, for plaintififs. 

Paul A. Queen and John T. Bird, for défendant 

DALLAS, Gircuit Judge. This case has been heard on three de- 
murrers, — one by the plaintifls to the tliird plea; and two by the 
défendant, namely, one to the replication to the f ourth plea, and one 
to the replication to the sixth plea, and "to so much of defendant's 
seventh plea as relates to the writings of release in said seventh 
plea mentioned." The fact alleged by the third plea is that the plain- 
tiffs extended a crédit of $20,000 to the principal debtors, without the 
knowledge or consent of the défendant, and it avers that he, as sure- 
ty, was, in conséquence, discharged, The démarrer admits the fact, 
but puts at issue the légal conclusion. If the surety was discharged, 
it must be because, by extending the principals' crédit as stated, the 
plaintiffs violated some contract of theirs directly with the surety, 
or because such extension was made in breach of the principal con- 
tract, or in pursuance of an altération thereof. There was no con- 
tract by the plaintiiîs with the surety limiting the crédit. The 
bonds which he gave of course fix the amount of the surety's liability, 
but they contain no provision in restriction of the crédit to be ac- 
corded ; and to the primary contract the surety was not a party, nor 
was the clause thereof upon which he relies inserted for his benefit. 
By that clause (in its final condition) it was covenanted that a crédit 
should be given to the principals of $5,000, and that at no time 
should the amount due by them exceed the amount of the bond which 
they were to give. By permitting that amount to be exceeded, sure- 
ly the plaintiffs committed no breach of covenantj and as the plea 
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does not allège that they had made any altération in the contraot, 
which required them to do so, it must be assumed that the allowance 
of crédit in excess of the amount stipulated for was wholly volun- 
tary. 

There is no doubt that where a change is made in the original con- 
tract, without the surety's assent, he is released (Reese v. U. S., 9 
Wall. 14); but I think it is also unquestionable that where there is 
no "modification," no "varianee in the agreement," no subséquent 
"positive contract," changing the original one, the surety remains 
liable, even though the parties, "without any légal constraint on 
themselTes, mutually accommodate each other," Benjamin t. Hil- 
lard, 23 How. 149-165; Reese v. U. S., supra; Insurance Go. v. Han- 
ford, 143 U. S. 187-191, 12 Sup. Ct. 437. If the contract itself had 
been varied, the surety would hâve been discharged, even though the 
original agreement had, notwithstanding such varianee, been sub- 
stantially performed (Bonar v. Macdonald, 3 H. L. Cas. 226-238; 
Reese v. U. S., supra) ; and it seems to plainly follow that, where no 
varianee of the original contract is alleged, the fact that more has 
been done than it required cannot be material. I am, upon the 
grounds which hâve been indicated, of the opinion that this third 
plea is insufflcient in law to bar the right of action set forth in the 
déclaration. 

The causes assigned for the demurrer to the replication to the 
fourth plea relate to matters of form, rather than of substance. Th(; 
replication, however, seems to hâve been framed in accordance with 
the law of the state of New Jersey and the practice of its courts. 
Moreover, I do not perceive that the défendant can be prejudiced by 
the spécial character of the replication. Even if the plaintiffs were 
not bound to state the particulars of nonperformance, their having 
done so puts the défendant at no disadvantage. He would hâve oc- 
cupied, certainly, no better position had there been a joinder of is- 
sue on the gênerai allégation of performance. Theref ore, and as tlds 
court may at any time permit either of the parties to amend, and 
thereupon proceed and give judgment according as the right of the 
cause and matter in law shall appear to it, without regarding any 
defect or want of form which may be cured by amendment (Rev. St. 
§ 954), the power to amend will be reserved for exercise hereafter, if 
requisite, and, subject to this réservation, the replication will be sus- 
tained. 

So much of the defendant's remaining demurrer as relates to the 
replication to part of the seventh plea need not be separately dis- 
cussed. What has just been said with référence to his other de- 
murrer is, in the main, pertinent, and may be readily applied. 

The replication to the sixth plea is challenged upon ground 
more substantial, though, in my opinion, not tenable. It is well set- 
tled that, in gênerai, a créditer who releases the principal debtor, 
thereby discharges the surety; .but this rule is not applicable to a 
release flled upon claim made under an assignment for beneflt of 
creditors, and in pursuance of a statute which provides that such 
release shall be flled, and that it shall not operate to discharge any 
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surety. The surety has no cause for complaint of the creditor's effort 
to recover ail he can from the principal, even if, in making that ef- 
fort, he submits to terms which the law imposes, and which aflect 
the surety as well as himself. Where a créditer claims under an as- 
Bignment by the debtor, his action is really in relief of the surety, 
and, if he be required by law to flle a release as a condition of main- 
taining his claim, his compliance with snch law cannot be reason- 
ably imputed to him as an act done in dérogation of the surety'a 
rights. 

The plaintiffs' demurrer to the third plea ia sustained. The de- 
murrers of the défendant are both overruled- 



UNITED STATES t. HART. 
(District Court, E. D. Pennsylyania. February 22, 1897.) 

1. Violation or Neotbalitt Laws — MrUTART Expédition— Rev. St. § 5286. 

Rev. St, § 5286, créâtes two ofEensea: (1) Setting on foot, within the United 
States, a military expédition, to be carried on from thenee against the terri- 
tory or dominion of any power, etc., with whoin the United States are at 
peace; (2) providing the means for Buch an expédition, as, for instance, means 
for transportation. 

B. Bame— Phovidisg Means, Etc. 

To justify s. conviction of preparing or providing means for such a military 
expédition, it must be proved (1) that a military expédition was organized in 
this conntry, and (2) that défendant, in the district of his trial, provided means 
for ît, as charged, with knowledge that it was such an expédition. 

3. Same— "MinTAKT Expédition" Depined. 

A military expédition, in the meaning of the statute, comprehends any com- 
bination of men, organized in this country, provided with arms and ammuni- 
tion, to go to a foreign country, and make war on its government. If the men 
hâve combined and organized hère, though in a rudimentary, imperfect, and 
Inefflcient way, voluntarily agreeing to submît themselves to the orders of 
such persons as they hâve selected, this is sufficient. It is not necessary that 
they shall hâve been organized according to military régulations, or uniformed, 
drilled, or prepared for efficient service; nor that arms shall be carried on their 
persons hère, or on their way; but only that they shall bave been provided for 
use when occasion requires. And it ia immaterial whether the expédition 
intends to make war as an independent body, or in combination with other» 
in the foreign country. 

4. Same— IsDiviDUALS GoiNO Abboad to Enust. 

It is lawful for men, many or few, to leave this country as individuals, with- 
out combination or organization hère, to go abroad, even by the same vessel, 
with the purpose of enlisting with a body of insurgents to fight against a for- 
eign government; and it is immaterial that the vessel also carries arms, as 
merchandise, which are to be carried on shore in packages, as merchandise, by 
the men, wlio so intend to enlist. And the transportation of such persons, 
knowing their intent, eonstitutes no ofEense. 

5. Same— Providino Transportation. 

If défendant, knowing that an expédition is an unlawful military expédition, 
has provided means, in the district of his trial, to carry it from the United 
States to an island over which the United States has jurisdiction, as one stage 
of the journey, with knowledge of its final destination, he is guilty. 

6. Same— Seoreot and Mtstert in Votaqe.— Instructions. 

The court will not instruct the jury that secrecy and mystery in the de- 
parture of the vessel, in the placing of men and arms upon her, are not of 
themselves évidences ot criminality, and are as consistent with a lawful as 
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an nnlawful enterprise, and are not ïnconsistent wîth tl» mère landine of con- 
traband of war on a foreign shore. This subject présents no question of U.W 
for the court, but is one of faet for the jury alone. 
T. Same— Présomption of Innocence— Reasoxable Doubt. 

The défendant is entitled to ail reasonable presumptions In his favor; and 
if thie jury find that ail the évidence and circumstances relied on by the gor- 
ernment to show guilt, when taken together, are as compatible with the theory 
of innocence as with the theory of guilt, it would constitute a situation of 
reasonable doubt, and require an acquittai. 

This was an indictment against John D. Hart, under Rev. St. 5 
5286, for beginning or setting on foot in the United States a mili- 
tary expédition or enterprise, and also for providing and preparing 
in this country the means for such an expédition, to be carried on 
from thence, against the territory or dominions of the king of Spain, 
a prince at peace with the United States. 

James M. Beck, U. S. Atty., and Francis F. Kane, Asst. U. S. Atty. 
John F. Lewis and William W. Ker, for défendant. 

BUTLER, District Judge (charging jury): Gentlemen of the jury, 
the trial of this case has occupied a good deal of time. ISfo more, 
however, in the judgment of the court, than its importance and the 
numerous facts involved, required. It has been well and ably tried 
by counsel on both sides, and, what is equally agreeable to the 
court, it has been tried in excellent temper. I would be glad if 
I could submit it to you without further détention, but the numer- 
ous points preseuted will neeessitate the expenditure of a greater 
length of time in submitting it than the court usually occupies. I be- 
speak your very earnest attention. 

The défendant is indicted under section 5286 of the Revised Stat- 
utes of the United States, which reads as foUows: 

"Every person who within the territory or jurisdiction of the United States be- 
gins or sets on foot or provides or prépares the means for any military expédition 
or enterprise to be carried on from thence against the territory or dominioa of 
any power, prince or state or of any colony, district or people with whom the 
United States are at peace, shall be deemed guilty of a high misdemeanor." 

As you observe, the statute créâtes two offenses, the one setting 
on foot, within the United States, a military expédition; and the 
other, providing means for it, as, for instance, means for trans- 
portation. Although the défendant is indicted for both offenses, 
the government is pressing a conviction of the latter only. The 
case is thus simplified. To justify a conviction it must be proved 
that a military expédition was organized in this country; and that 
the défendant provided means hère, in Pennsylvania. for assisting 
it on the way to Cuba, as charged, with knowledge that it was such 
an expédition. Thus you see'two questions are presented for con- 
sidération, first, was such an expédition organized in this country? 
Second, did the défendant provide means for it, hère, with knowl- 
edge of the facts, as charged? 

In passing on the flrst question it is necessary that you shall 
understand what constitutes a military expédition, in the mean- 
ing of the statute. For the purposes of this case it is suflQcient 



870 78 FEDERAL REPORTER. 

to say tliat any combination of men, organized in tliis country, to 
go to Cuba and make war upon its government, provided with 
means, — with arms and ammunition, — (tliis country being at peace 
witii Cuba,) constitutes a military expédition. It is not necessary 
that the men shall hâve been drilled, or put in uniform, or pre- 
pared for efficient service, nor that they shall hâve been organized 
according to the régulations which ordinarily govern armies. It is 
sufflcient that they shall hâve combined and organized in this coun- 
try as a body, to go abroad, and as such make war on the foreign 
government, having provided themselves with means to do so. If 
they hâve thus combined and organized it is not necessary that 
the arms shall be carried upon their persons hère, or on their way; 
it is sufflcient that arms hâve been provided for their use when 
occasion requires. It is unimportant that the organization is rudi- 
mentary, imperfect, and inefficient; it is enough to meet the re- 
quirements of the statute that the men hâve united and organized 
with the purpose and object stated; voluntarily agreeing to submit 
themselves to the orders of such person or persons as they hâve 
selected. In the nature of things the organization must be vol 
untary and imperfect. Obédience to leaders or offlcers selected hère, 
could not be enforced. The men would be subject to no légal ob- 
ligation and could not be compelled to obey — ^at least, until the 
expédition has left our shores, and the circumstances hâve become 
such that they are no longer free agents, but for want of légal pro- 
tection hâve become subject to the will of such leaders, supported 
by the majority of their fellows. Nor is it important whether the 
expédition intends to make war as an independent body or in com- 
bination with others in the foreign country. — If men go, without 
such combination and organization, to volunteer as individuals in 
a foreign army, they do not constitute a military expédition, or- 
ganized hère; and the fact that the vessel carrying them under such 
circumstances, also carries arms as merchandise, is not important. 
The défendant has asked the court to charge you as f ollows : 

"(1) It is entirely lawful for any number of men to leave the United States 
together, with intent to go to Cuba and there join the Ouban army and fight 
against the Spanish government, provided the men do not in the United States 
combine and organize themselves into a military body under some leadership for 
that purpose, and are not supplied with arms and ammunition or munitions of 
war for their own Personal use; and the transportation of such body of men, 
Ijuowing their intention, does not constitute any offense within the meaning of 
our statute." 

This point is fully answered by what I hâve already said. It is 
lawful for men, many or few, to leaye this country with intention 
to volunteer in the Cuban army, provided they hâve not combined 
and organized in this country, as previously described; and the 
transportation of such individuals would not constitute an offense 
against the statute. 

"(2) It is no offense against the laws of the United States to transport arms 
and ammunition or munitions of war to Cuba, whether they are to be used in war 
against the Spanish government or not; and it is no offense to transport such 
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arms and munitions of war to Cuba, for the use of the Cuban aïmy against the 
Spanish government, and with the intention thereby to aid and assist the Ouban 
army." 

This is affirmed. Although a part of the statement may be open 
to question, the circumstances of this case do not call for question- 
ing it, and it is therefore afflrmed as written. 

"(3) It is no offense against the laws of the United States to transport persons 
intending to enlist in the Cuban army to fight against the armies of the king of 
Spain, and upon the same ship to transport arms and munitions of war carried 
in boxes as merchandise, provided such persons do not in the United States com- 
bine and organize themselves under some military leadership for that purpose, 
and provided the arms and ammunition so transported are not intended for their 
use, and the intention of the men to enlist ■w'hen they get to Cuba would not make 
unlawful an expédition which is otherwise lawful." 

This point is afflrmed, reminding you in this connection, of the 
importance of remembering the court's previously stated définition 
of the term "military expédition." 

"(4) Even if the jury find from the évidence that the men who were on board 
the Laurada did go to Cuba, and did land there the arms and ammunition that 
had been on board that vessel, yet, if their intention vcas to land the arms rather 
than use them, the défendant cannot be convicted as indicted unless he knew 
that the men intended to fight with the arms against the Spanish government." 

This contains nothing that is not covered by what has been said. 
I will repeat, however, that the défendant cannot be convicted, 
unless it is proved that when he started the Laurada ont from Phil- 
adelphia, (if he did start her out) he knew that the expédition was 
military, such as I hâve described. Taking arms to, and landing 
them in, Cuba, is not of itself an offense against our laws. 

"(5) If the jury find from the évidence that the men who came on board the 
Laurada acted as porters or stevedores to handle the arms and ammunition in 
the packages on the voyage, or to transport the packages on shore, even if those 
men had the intention of ultimately joining the Ouban army, the défendant must 
be acquitted." 

This point is fully answered by what has been already said. Of 
course, if the men did not go organized to fight, but simply to handle 
and land the cargo of arms and other stores, they did not constitute 
a military expédition. 

"■(C) It is the duty of the government to prove, beyond a reasonable doubt, that 
the men taken on board the Laurada had previously combined and organized 
themselves into a military body, for the purpose of going to Cuba to join the 
Cuban army and fight against the Spanish government, and that the arms and 
ammunition were not merely merchandise intended for some other person, but 
were to be used by the very same men who were on board the Laurada for the 
purpose of making war in Cuba against the Spanish government, and that the 
défendant, knowing the expédition to be an unlawful one, did, in the Eastem dis- 
trict of Pennsylvania begin it, or set it on foot or provide or prépare the means 
for it; and if the government has failed to prove any of thèse facts conclusively 
to the satisfaction of the jury, and beyond a reasonable doubt, the jury must 
find the défendant not guilty." 

While I doubt the accuracy of this point in one or two partic- 
ulars, I afflrm it, nevertheless, in view of the facts of the case, or 
rather the évidence, and direct the jury to follow it, bearing in 
mind, however, that if the men had organized in this country to go 
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to Cuba and fight, a strong presumption arises that the arms taken 
along were taken for their use, to the estent they needed arms, in 
the absence of évidence to the contrary. 

"(7) Even if the jury should find that this waa a military expédition they must 
also find before they can convict the défendant that he knew of its illégal char- 
acter at the time the Laurada sailed from this district; and the fact that the de- 
fendant had some connection with the Laurada, either as agent for the owner, 
or its eharterer, or as président pf the J. D. Hart Company, would not be sufiieient 
and coucluaive évidence of guilt as to warrant his conviction." 

AU that is material in this point, and can be affirmed, bas been 
answered, and will, no doubt, be answered again in the course of 
the charge. 

"(8) The mère fact that the défendant knew that men and arms were to be 
taken on board the Laurada both to be carried together to the Island of Navassa, 
is not sufficient to convict him, and the transportation of the men and the trans- 
portation of the arms and ammunition in boxes from one point in the United 
States to the Island of Navassa, which is another point within the jurisdictioa of 
the United States is not a violation of law." 

Everything stated in this point which should be afiarmed, is fuUy 
covered by what has already been said. I will, however, repeat that 
if the défendant had knowledge that the expédition was unlawful, 
as charged, and he provided the means, hère, in this district, to 
carry it to Navassa, on its way to Cuba, knowing that the latter 
was its destination, he is guilty of the offense charged. It is not 
necessary that he should provide the means for carrying it to Cuba. 
If he provided means hère for carrying it any part of the journey, 
with knowledge of its destination, and of its unlawful character, 
he is guilty. 

"(9) Even if the défendant knew that thèse men and thèse arms were to go 
to, or be tranashipped at Navassa, that does not raise a presumption that the de- 
fendant knew that they were to be taken from thence to Cuba, and were to be 
used by thèse men to fight against the Spanish government." 

I do not find anything in this point that has not been sufflciently 
answered. Of course, as before stated, it is necessary to prove that 
the défendant had knowledge that the expédition was military and 
was going to Cuba, to justify a conviction. 

"(10) There is no évidence whatever that the défendant provided or prepared 
the means for transshipping the men and arms from Navassa to Cuba, and trans- 
porting the men and arms to Navassa alone, is not a violation of the statute. 
To convict the défendant the juiy must believe beyond ail reasonable doubt that 
the défendant actually knew that the arms and ammunition were to go together 
to Cuba and that the men intended to use the arms to fight against Spain." 

This point has been f uUy answered in so far as it can be affirmed. 

"(11) Secrecy and mystery in the departure of the Laurada, in the plaeing of 
the men upon her, of the arms upon her," and her avoiding other vessels, and 
taking a circuitous route to Navassa, are not of themselves évidences of crimi- 
uality and are just as consistent with a lawful as with an unlawful enterprise, 
and are not inconsistent with the mère landing of contraband of war upon the 
Island of Cuba — a thing not against the laws of the United States." 

The subject involved in this point is one for the jury alone. It 
has been fully discussed by counsel on both sides, and the jury 
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must pass on the weight that should be given to the circumstan- 
ces hère referred to. The point does not présent a question of law 
for the court, but one of fact, which has been fully considered by 
counsel, and must be passed upon by the jury. As the jury has 
observed, the défendant contends that the évidence hère invoked 
by the government justifies a belief that the object of the expédition 
was simply to carry arms to Cuba, not a-military expédition which 
would be an offense against the laws of this country, though the 
cargo would be contraband of war and liable to confiscation there. 
The defendant's counsel argues that ail the suspicions circumstances 
cited by the govemment are as consistent with that supposition as 
with the charge of the government that this was a military expédi- 
tion. The matter is one of fact for you and not for the court. 

"(12) The défendant is entitled to ail reasonable presumption in his favor; and 
if the jury find that ail the évidence and circumstances relied on by the govern- 
ment to show guilt, when taken together, are as compatible with the theory of 
innocence, as with the theory of guilt, it would constitute a situation of reason- 
able doubt, and the jury should find the défendant not guilty." 

This is true. The point is afflrmed. If ail the circumstances 
cited by the government in this connection are as consistent with 
a belief of innocence as they are with the govemment's position and 
charge of guilt, of course, you will necessarily disregard them. There 
rausl be a clear prépondérance of inference from thèse circumstances 
against the défendant, to entitle them to considération. Where the 
circumstances of a case are as consistent with a presumption of inno- 
cence as of guilt they cannot be used as évidences of guilt That 
is true as a légal proposition, but it will be for you to say whether 
the circumstances referred to and in part relied upon by the govern- 
ment, the circumstances of suspicion and secrecy, are as consistent 
witii a belief of innocence in the prisoner as a belief of guilt. 

"(13) The défendant is entitled to the benefit of ail doubt or doubts arising 
from the évidence or from the application of the law to the évidence, and if such 
doubt arises or exists in the minds of the jurors, it is their duty to find the défend- 
ant not guilty." 

This seems to add nothing to the point just read, and is afiûrmed. 
It is no more than saying that the government must make ont 
a clear case. Not a case that is proved beyond possibility of mis- 
take ; because no case is ever so proved ; but a case which thorough- 
ly satisfies the minds of the jury. It means that and nothing more. 
If the jury is not fully satisâed, but doubts, the prisoner is always 
entitled to the benefit of the doubt, and must be acquitted. Where 
the Dîinds of the jury are fully convinced, there is no doubt such as the 
law recognizes, and in such case it is the duty of the jury to con- 
vict. 

"(14) Dnder ail the facts and circumstances and évidence in the case, the jury 
must find the défendant not guilty." 

I disaflirm this point. 

To avoid misunderstanding, which might arise from reading the 
numerous points, I will repeat what I said at the outset respecting 
the law : 
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To justify a conviction it must be proved that a military expédi- 
tion was organized in tiiis country; and that tlie défendant provided 
means hère, in Pennsylvania, for assisting it on the way to Cuba, as 
charged, with knowledge that it was such an expédition. Thus you 
see two questions are presented for considération, first, was such an 
expédition organized in this country? Second, did the défendant 
provide means for it with .knowledge of the facts as charged? 

In passing on the first question it is necessary that you shall un- 
derstand what constitutes a military expédition within the meaning 
of the statute. For the purposes of this case it is sufQcient to say 
that any combination of men, organized hère, in this country, to go 
to Cuba, and make war upon its government, provided with means, 
(with anns and ammunition) this country being at peace with Cuba, 
constitutes a military expédition. It is not necessary that the men 
shall hâve been drilled, or put in uniform, or prepared for efficient 
service, nor that they shall hâve been organized according to the 
régulations which ordinarily govern armies. It is suflQcient that 
they shall hâve combined and organized in this country as a body, 
to go abroad, and as such make war on the foreign government, hav- 
ing provided themselves with means to do so. If they hâve thus 
combined and organized it is not necessary that the anns shall be 
carried upon their persons hère, or on their way ; it is sufQcient that 
arms hâve been provided for their use, when occasion requires. 
It is unimportant that the organization is rudimentary, imperfect 
and inefEcient ; it is enough to meet the requirements of the statute 
that the men hâve united and organized with the purpose and ob- 
ject stated; voluntarily agreeing to submit themselves to the or- 
ders of such person or persons as they hâve selected. 

Your first inquiry therefore will be, was the expédition which was 
taken on board the Laurada off Bamegat, and carried to Navassa 
Island, in sight of Cuba, a military expédition, within the meaning 
of thèse terms, as I hâve deflned them, set on foot in this country, 
to make war against the government of Cuba? That the destina- 
tion of the expédition was Cuba does not seem open to reasonable 
doubt, though this, as well as ail other facts in the case, must be 
deeided by you. The people of the Island of Cuba, or a part of 
them, are engaged in war against their government. Several of the 
men composing the expédition said, if the évidence is believed, and 
that, of course, is for you, that Cuba was their destination, and that 
they were going there to fight the Spanish; and when transferred 
to the Dauntless at Navassa they went in that direction. The men, 
according to the testimony, were principally Cubans. — ^Was the ex- 
pédition, however, military, such as I hâve instructed you the stat- 
ute contemplâtes? In other words, had the men combined and or- 
ganized before leaving this country, and provided themselves with 
arms, as before described, for the purpose of going to Cuba to make 
war against the government? They came to the Laurada in a body, 
apparently acting from a common impulse, as by preconcert. Thie 
arms and other military stores came at the same time, though from 
New York. The men immediately went to work, transferring the 
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arms, ammunition and other military stores, from the schooner on 
which they came, to the Laurada, under the orders of one or more 
of their number. On the way to Navassa they continued to work 
about this cargo, opening boxes, assorting ammunition and making 
sacks from canvas brought for the purpose, as the witnesses de- 
scribed, under the orders of Captain Sutro, who, the witnesses say, 
conferred with and received orders, or appeared to receive orders, 
from General Eoloff. When approaching Navassa, three of the 
men, wishing apparently to désert, if the testimony is believed, and 
that is a question for you, withdrew from the others and hid them- 
selves in a part of the ship where they supposed discovery might 
be avoided; whereupon, as I understand the testimony, and you 
will judge whether I am right or not, General Roloff had them 
sought for, brought out and sent upon the Dauntless with the other 
members of the expédition. If this latter statement, respecting the 
désertion of thèse men, or attempted désertion, hunting them up, 
bringing them out, and requiring them to go, is true, (and you must 
judge whether it is or not) it shows that the men were not at that 
time, at ail events, free agents, but were subject to orders which 
they could not disobey. From thèse circumstances and from ail the 
évidence bearing on the subject, you must détermine whether the 
men had combined and organized as I hâve described, in this coun- 
try, to go to Cuba as a body and flght, or were going as individuals 
subject to their own wills, with intent to volunteer in the insurgent 
service there, if they should see fit to do so, on arriving. You must 
judge from the évidence whether the men had combined, orgau- 
ized and consented to the government of one or more of their num- 
ber hère, in this country, to go to Cuba and make war upon the 
Spaiiish government, or whether they were going individually, each 
on his own account, with liberty to volunteer or not, as they saw 
iit, when they reached Cuba. 

If you do not find that they had so combined and organized be- 
fore leaving this country, then they did not constitute a military 
expédition, and the défendant must be acquitted. If, on the con- 
trary, you find that they had so combined and organized in this 
country, you must next détermine whether the défendant provided 
means for their transportation, not the whole way, but to Navassa. 
It is not necessary that he should transport them to Cuba, aa I hâve 
said; if he provided means for their transportation to Navassa, 
on their way to Cuba, and made this provision hère, in Pennsyl- 
vania, with knowledge of the character of the expédition and of its 
destination, he is guilty. The transportation was made by the 
Laurada. That is an undisputed fact. That somebody hère pro- 
vided her for this service, seems clear, though this question, as other 
questions of fact, I repeat, is for you. It seems to be beyond room 
for controversy that somebody hère provided the Laurada for that 
service, and provided her with stores and extra boats. I say it ap- 
pears so to the court, but still you are not bound by what the court 
thinks of the évidence. The fact is for you. She started from the 
port of Philadelphia, taking on hère, if the witnesses are believed. 
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an unusual supply of coal for her alleged voyage, and an unusual 
supply of other stores. After clearing for San Antonio, she sur- 
rendered this clearance, taking another for a coastwise trip to Wll- 
mington; and upon her arrivai tbere immediately took a clearance 
for Port Antonio again. After passing down the river 20 miles 
further, she anchored and awaited the arrivai of small beats 
brought down from Oamden, on an order given in Philadelphia. 
She then proceeded to the breakwater and out to sea; but instead 
of going on a direct course to San Antonio she turned northward 
and went to tÏÏe point ofif Barnegat, where she took on the men, 
arms, ammunition and other military stores before alluded to. She 
then proceeded, by the route deScribed, to Navassa, vi^here she trans- 
ferred the men and other cargo to the Dauntless, together with the 
beats, or a part of them, taken on down the Delaware. It further 
appears, as her flrst officer, Eand, testifles, that her captain pointed 
out to him on the chart before leaving Philadelphia, tTie location oï 
Barnegat as their next objective point after passing the breakwater. 
When she got there she took on the cargo, under circumstances 
which seem to leave no room for doubt that she expected it. Now, 
gentlemen, you must judge from thèse circumstances, and ail the 
testimony relating to the subject, whether it is not reasonably clear 
that the Laurada and her supplies, including extra boats, were 
provided hère, in this district, expressly to carry the expédition sub- 
sequently taken on off Barnegat. If they were so provided you must 
next détermine whether it is proved that the défendant, Hart, made 
this provision. The vessel was in the service, at the time, as it would 
seem, of the John D._ Hart Company, of which he is président and 
manager. Who else, or whether anybody else is in the company 
does not appear, so far as I remember. If there is testimony show- 
ing that anybody else is in the company you will remember it. 
There may be. I remember no such testimony. It is clear, how- 
ever, according to the testimony, that he was the président of the 
company, occupied the office and managed its business. The évi- 
dence if believed, and it is uncontradicted, shows that the défendant 
gave several orders respecting the vessel about this time, when she 
came in before this trip, and when she was going out. Among thèse 
orders, was one, if not two, respecting her clearance; it also shows that 
he directed supplies to be put on board, that he took part in employing 
her crew, and that while the order to overtake her down the Dela- 
ware with extra beats, was not signed by him, nor anybody else, 
the tug boatman, Smith, usually employed by the John D. Hart Com- 
pany, who had taken the Laurada out and turned her down the 
river that day, to whom this order for extra boats was delivered 
unsigned, executed it, and presented his bill for this service to Mr. 
Hart, I believe the next day, or soon after, and that Mr. Hart tore 
it up, did not hand it back, saying he knew nothing about the mat- 
ter. It was, however, paid a day or two later, by the hands of 
some one whom the witness says was unknown to him. That Mr. 
Hart knew that the Laurada was going to the point off Barnegat 
to take the men on board would seem clear, if the witnessea are 
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believed, because they testify that he procured the Fox and sent 
the men on her to the point where they met the Laurada. If this 
latter statement is tnie, the inference seems irrésistible that he knew 
the Lanrada was going there for the men. From thèse circum- 
stances and from ail other évidence relating to the subject, and with 
a recollection of what counsel hâve said, you must détermine whether 
the défendant, hère in Philadelphia, provided this vessel and her 
supplies for the purpose of carrying the expédition to Navaasa, on its 
way to CJuba. If you do not flnd he did, you will acquit him. If, on 
the contrary, you flnd he did you will next pass to the only remaining 
question in the case : Did he know that the expédition veas a mili- 
tary expédition, as charged, when he provided the means for its 
transportation? To satisfy you he did, the government points to 
what it calls the suspicious circumstances attending the fltting out 
of the vessel, her clearances, and voyage from this port to the point 
ofE Barnegat. What weight thèse circumstances shoald hâve in 
deciding the question of knowledge on his part is entirely for you. 
The government argues that the object was to deceive the officers 
of the United States, which the défendant could hâve no object in 
doing if he did not believe he was violating its laws. On the other 
side, it is urged for the défendant that it is just as reasonable to 
believe that the object of thèse circumstances called suspicious, 
was simple to deceive the Spanish authorities and Spanish agents 
hereabouts. You must say whether this position of the défendant 
is a reasonable one or is not. The government further points, in 
this respect, with a view of showing knowledge in the défendant of 
the character of the expédition, to the fact that the défendant had 
intimate relations, if the testimony is believed, with the men com- 
prising the expédition; that he forwarded most of them from At- 
lantic City to the point of embarkation; that he knew who were 
going, those with military titles as well as those without; that he 
knew arms and other war material were to be taken on with the 
men, and must hâve understood the character of the expédition. 
If he sent the vessel, the Laurada, to the point off Barnegat, the 
inference would seem to be entirely reasonable that he understood 
at that time that she was to take thèse men, because if the testimony 
is believed he sent the men there, the principal part of them, and 
that he knew she was to take the military stores, because the ves- 
sel took them as if she had previous orders. The vessel was not 
surprised in flnding, so far as appears, that military stores were 
fo be taken; they were taken as matter of course, just as the 
men were. You hâve heard and must consider the answer the de- 
fendant's counsel hâve presented to this contention of the govern- 
ment that the défendant, Hart, had knowledge when the Laurada 
went out from hère of the character of the expédition; and from 
ail the évidence bearing on the question, you must détermine wheth- 
er it is proved that the défendant, hère furnished the means of 
transportation for the expédition, with knowledge at the time that 
it was military, as before described. If he did not, he is not guilty. 
If he did, he is guilty. 
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In conclusion, I repeat, if the expédition was a military one, as 
chargea, and the défendant hère in Philadelphia provided the means 
for its transportation, with knowledge that it was a military ex- 
pédition, he is guilty; otherwise, he is not. 

He is entitled to the beneflt of any reasonable doubt that rnay exist, 
on a careful and impartial examination of the évidence. If your 
minds are not fully convinced of his guilt he must be acquitted. On 
the other hand, if your minds are so convinced, he must be convicted. 
No suggestions of préjudice against or sympathy for him can be al- 
lowed to influence your verdict. Your duty and the public interests, 
as well as the defendant's rights, require that the case shall be decided 
exclusively on the testimony you hâve heard hère. 

I repeat this case has been tried with a great deal of care, most ably, 
as I think, by the counsel on both sides, with such a degree of good 
temper as is best calculated to reach a just resuit; and it is now with 
you to détermine how it shall be decided. I suppose a citizen is 
never called to the discharge of a higher duty than that of assist- 
ing in the administration of justice as a juror. To listen to any- 
thing else than the évidence heard from the witness stand, the argu- 
ments of counsel and the charge of the court would be to fail in dis- 
charging this important duty, and to show yourselves unworthy of 
the confidence reposed in you. I want you to be thoroughly im- 
pressed with the importance of the case and the importance of de- 
ciding it according to the évidence. Ail parties must be satisfied 
with such a resuit. 



ALLINGTON & CURTIS MANDF'G 00. et al. v. BOOTH. 
(Circuit Conrt of Appeals, Second Circuit. February 23, 1897.) 

1. Patent Inprixgbment Sijits— Pkeijminakt Injonctions— When Gkanted. 

That défendant is merely a user of a patented machine, or that complain- 
ants grant no licenses, but manufacture and sell the machines themselves, is 
no ground for refusing a preliminary injunction against a willful infringer, 
where the validity of the patent has been previously adjudieated. Under such 
circumstances, it does not lie with the infringer to say that the patent owner 
will be fully compensated by a money recovery, 

2. Samr. 

Whenever it is manifest that, on the case made, an injunction will be grant- 
ed at final hearing, one should be granted preliminarily, in the absence of facts 
presenting spécial equities to induce the court, in the exercise of its discrétion, 
to withhold it. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Vermont. 

This was a suit in equity by the Allington & Curtis Manufacturing 
Company and the Knickerbocker Company against J. R. Booth for 
alleged infringement of certain patents for improvements in dust 
collectors. The circuit court granted a preliminary injunction (72 
Fed. 772), and the défendant has appealed. 

George B. Parkinson, for appel lant. 

Albert H. Walker and Charles K. Ofiîeld, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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WALLACE, Circuit Judge. Tliis is an appeal from an order 
restraining the défendant pendente lite from infringing the patents 
upon whicL. the suit is f ounded. The patents are for improvements 
in dust-collecting machines, and their validity had been adjudicated 
nearly two years prier to the commencement of the présent suit. 
Knickerbocker Go. v. Eogers, 61 Fed. 297. The complainants do not 
grant licenses, but manufacture and sell the machines. The défend- 
ant was a conspicuous inf ringer, though only a user of the patented 
machine. Bef ore the présent suit was i)rought, he had been noti- 
fied of the complainants' rights, but had refused to recognize them, 
and invited complainants to bring suit against him upon the pat- 
ents. He had bought his machine from a mercantile flrm of Hart- 
ford, Conn., which flrm had bought it and others from an Ohio corpo- 
ration engaged in manufacturing the machines. Suits for infringe- 
ment of the patents had been brought by the complainants, and were 
pending against the Ohio corporation and the Hartford firm, when 
the présent suit was commenced. No question was raised by the 
défendant as to the title of the complainants to the patents in suit, 
or as to the validity or the infringement of the patents. He insisted, 
and now insists, that the complainants were not entitled to an injunc- 
tion because they would not suffer irréparable injury if it were de- 
nied, but would be completely recompensed by a recovery of damages 
and profits. 

The rules which control applications for preliminary injunctions 
in patent causes are so well settled and familiar that it would seem 
to be quite useless to recapitulate them, much less to cite from text 
writers or judicial utterances in exposition of them. We are aware 
of none which disentitle a complainant to the remedy of a prelim- 
inary injunction against the infringement of his patent by a défend- 
ant who is a user of the infringing article when the facts are such 
that he would be entitled to it if the défendant were a manufacturer 
or a seller. Whfenever it is manifest to the court that, upon the 
case made, an injunction wUl be granted at final hearing to lie com- 
plainant, one should be awarded to him preliminarily, in the absence 
of facts presenting spécial équitable considérations to induce the 
court, in the exercise of judicial discrétion, to withhold it. TJnder 
such circumstances there is no reason why the complainant should 
not hâve his remedy immediately. Why should a court of equity 
permit a wrong, indisputable and wanton, to go unredressed longer 
than necessary? The object of a preliminary injunction is to pré- 
serve property rights pending the final détermination of the suit. 

The principle upon which ail injunctions are granted in patent 
causes, preliminary and final, is that an action at law does not give a 
complète remedy to the complainant whose property is invaded. The 
infringement of a patent is a constantly recurring grievance, which 
cannot be adequately prevented but by an injunction. "It is quite 
plain that, if no other remedy could be given in cases of patents and 
copyrights than an action at law for damages, the inventor or au- 
thor might be ruined by the necessity of perpétuai litigation without 
ever being able to hâve a final establishment of his rights." Story, 
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Eq. Jur. § 931. A decree for damages and profits in an equity cause 
would fall short of adéquate redress to thé patentée. He is entitled 
to an iûjunction as well as to an aecounting of damagee and profits. 
Indeed, the aocounting is but incidental to the relief by injunction, 
and it is the right to this relief which alone gives a court of equity 
jurisdiction. "A recovery does not vest the infringer with the right 
to continue the use, as the conséquence of it may be an injunction 
restraining the défendant from the further use of it." Suffolk Co. 
V. Hayden, 3 Wall. 315, 320. In Penn v. Bibby, L. E. 3 Eq. 308, a 
suit upon a patent against a défendant who waa merely a user, the 
vice chancellor, in awarding an injunction and an account, said: 
"I cannot in the decree do less than give the plaintifl his full right, 
and I cannot bargain for him what he may choose or may not choose 
to do." It does not lie with the infringer to say that the owner of 
the patent will be fully compensated by a money recovery, and ought 
to be satisfied thereby. It is for the latter to say whether he pre- 
fers an injunction, or a money recovery, or both; and, at his option, 
he is at liberty, at final hearing, to waive an account, and insist upon 
his injunction. 

We conclude that there was nothing in the circumstance that 
the défendant was merely a user of the patented invention, or that 
the complainants derived their profit exclusively from the manufac- 
ture and sale of the patented machines, to warrant the court in refus- 
ing the injunction. We are also of the opinion that the f acts in the 
case do not disclose any equities upon the part of the défendant, or 
any oppressive conduct by the complainants, which should hâve in- 
duced tiie court below to withhold the injunction, 

The order is aflSrmed, with costs. 
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FAEMERS* LOAN & TBUBT CO. t. IOWA WATBR CO. et al. (OTTUMWA 
NAT. BANK et al., Interveners). 

(Circuit Court, S. D. lowa, E. D. February 1, 1897.) 

No. 195. 

1. MoHTOAGE Bonds — Prior Lien Coupons— Patment—Transfer. 

The I. Co. issued a number of bonds, secured by a mortgage, under the terras 
o( which the coupons of the bonds were a lien prior to the principal. A few 
days before the maturity of one set of coupons, the I. Co. remitted to the trust 
Company, at whose office they were made payable, a sum less than the whole 
amount of maturing coupons. On the day the coupons matured, one V., who 
was under no légal obligation to do so, but who wished to prevent a public de- 
fault on the bonds, agreed with the trust company that it should buy, for his ac- 
count, any coupons presented which it hfid no funds to pay. Accordingly, the 
trust Company tumed over to V. 93 coupons, and received from him the money 
for them. There was no notice, actual or constructive, to the bondholders, of 
thèse transactions, but they simply presented for collection their coupons at the 
place where they were to be paid upon présentation and cancellation, and the 
coupons were apparently paid. The 93 coupons roeeived by V. were trans- 
ferred by him, for value, to a corporation of which he was a director, which 
afterwards, in a foreclosure suit eommenced some time later against the I. Co.. 
presented the coupons, and claimed a préférence for them. Heldi that, as 
against the bondholders, neither V. nor his transférée could be held to be pur- 
chasers of the coupons, or entitled to a préférence over the bonds, but the 
coupons must be treated as paid. 

8. COKPORATIONR— Resolutton pob Issuanoe op Boxns. 

It seems that a resolution of the directors and stockholders of a corporation, 
providing for the making of a mortgage to secure an issue of bonds, which 
should contain such terms and conditions as are generally contained in like 
instruments, authorizes the making of a mortgage containing a provision for 
the falling due of the principal of the bonds upon a default in interest. 

8. MoRTGAOE FoRECLosDKEs— Rédemption— Quasi Public Corporations. 

Section 8321 of the Code of lowa, relating to the rédemption of property aold 
under a decree for the foreclosure of a mortgage, does not apply to the prop- 
erty necessary to the exercise of the franchises of a quasi public corporation, 
Buch as a company formed for supplying a town with water, but the mortgaged 
property and franchises of such a corporation should be sold as an entirety. 
and without rédemption. Hammock v. Trust Co., 105 TJ. S. T7, f ollowed. 

On Exceptions to Report of Spécial Master. 

The lowa Water Company (hereinafter spoken of as the "Water Company"), 
a corporation organized under the laws of the state of lowa, upon April 15, 1887, 
eiecuted its bonds, secured by trust deed wherein complainant, a corporation or- 
ganized under the laws of the state of New York, is named as trustée, to the face 
value of $400,000. The property described in the trust deed included the fran- 
chises, rights (real and Personal), and ail other property at the date of said deed 
owned by said water company, as well as that which should be thereafter acquired 
and owned by it. The description, as given in the trust deed, is spécifie and 
lengthy, and is accepted by ail parties hereto as sufficient. The New England 
Waterworks Company (hereinafter spoken of as the "Waterworks Company") 
claimed, by. Its pétition of intervention, to be entitled to payment with préférences 
on account of certain coupons held by it, while C. H. Venner, in his pétition of 
intervention, claimed to be entitled to hâve the mortgaged plant sold, subject to 
rédemption, etc., so that he may redeem as holder of a judgment by him recov- 
ered against said water company. Hon. W. I. Babb was appointed spécial mas- 
ter, and, after an extended hearing, bas filed his report. The waterworks com- 
pany and Venner hâve filed their several exceptions, and the présent hearing is on 
such exceptions. 

78 r.— 56 
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W. A. Underwood and H. Scott Howell, for complainants. 
Wm. McNett and James G. Davis, for lowa Water Company. 
Blake & Blake, for interveners New England Waterworks Company 
and Clarence H. Venner. 

WOOLSON, District Judge. The master's report is spécifie and 
complète on the matters referred to him. So far as it relates to the 
exceptions filed against it by the waterworks company, Judge Babb's 
report, in Its finding of facts, is as follows: 

"This Company intervenes for 93 coupons, of thirty dollars each, ail of which ma- 
tured on the Ist day of April, 1891, and which werè eut from the following bonds of 
the lowa Water Company, to wit [describing them]. That said intervener claims 
payment of said coupons, with interest thereon from April 1, 1891, alleging that 
thèse coupons were purchased, and not paid, when they were taken up. This 
is denied by the separate answer of the complainant, and the facta which I find 
established by the évidence on this issue are as follows: 

"The coupons of the lowa Water Company are ail made payable at the ofBce 
of the Farmers' Loan and Trust Company, in the city of New York. That, while 
they became due on the Ist days of April and October in each year, yet there is a 
provision in the fourth paregraph of the mortgage made to seeure the bonds and 
coupons by which said water company may hâve 90 days of grâce in which to pay 
any installment of interest after the same becomes due, before default could be 
claimed against the water company, and before an action of foreclosure could be 
commenced therefor. That on March 3 and March 28, 1891, the ofîicers of the 
lowa Water Company duly remitted to the Farmers' Loan and Trust Company, 
trustée, in two separate amounts, the aggregate sum of sii thousand one hundred 
ninety-fire dollars and forty-five cents ($6,195.45), on account of and to apply 
upon the payments of the coupons of the lowa Water Company which were to 
mature on the Ist of April, 1891, and which sum so remitted was received by said 
trust company, and placed to said account on or before the 31st day of March. 
1891. That on or about April 1, 1891, 0. H. "Venner, of the firm-of O. H. Venner 
and Company, called upon the Farmers' Loan and Trust Company, and made 
inquiry of them as to whether or not they had received suflScient funds to pay the 
coupons of the lowa Water Company falling due on that day. He was informed 
by the vice président of the Farmers' Loan and Trust Company of the amount 
they had received for that purpose, but it was not sufficient to pay the full amount 
of interest falling due on said bonds on that date. He was further informed in 
said interview that they had been advised that the balance would be sent later 
on. Mr. Venner then tried to induce the Farmers' Loan and Trust Company to 
make the necessary advances to pay said coupons as they might be presented. 
and to rely upon the provisions of the mortgage to protect them. This they rerused 
to do. He then stated to them that he was unwilling to advance any money to 
the lowa Water Company to pay the balance of said coupons, but that his firm, 
O. H. Venner and Company, would buy so many of the coupons falling due on 
that day as the trust company did not hâve money to pay for, after the funds they 
had on hand were exhausted. He suggested that the trust company might In- 
form ail parties presenting coupons that C. H. Venner and Company, No. 33 Wall 
Street, New York, would pay said coupons. Bither Mr. Searls or Mr. Leupp, 
vice présidents of said Farmers' Loan and Trust Company, said it would be bet- 
ter for the trust company to buy the coupons for the account of 0. H. Venner and 
Company, and, when purchased by them, to then deliver the said coupons to O. 
H. Venner and Company, and obtain their eheck for the amount of the purchase 
priée. This plan was agreed to by thèse parties at that time. In pursuance of 
that arrangement, the Farmers' Loan and Trust Company took up 112 of said 
coupons falling due April 1, 1891, said coupons being for thirty dollars each, 
and which included the 93 coupons iuvolved in this intervention. On or about 
April 9, 1891, the said trust company delivered to said O. H. Venner and Com- 
pany said 112 coupons, which included the 93 now in controversy. The 93 now 
in question were punched as they now appear, and being in a way to indicate that 
they were psid and canceled. But said coupons were accompanied by a letter 
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signed by W. D. Searls, as the first vice président of said trust company, a. copy 
of which letter is as follows: 

" 'New Yorli, April 9, 1891. 
" 'Messrs. C. H. Venner & Oo., 33 Wall Street, City— Gentlemen: The follow- 
ing numbered coupons of the lowa Water Company due April 1, 1891, were çan- 
celed by us in error, to wit: [Hère follows spécifie enumeration of said 93 
coupons.] The Farmers' Loan and Trust Co., 

" 'By W. D. Searls, V. P.' 

— "That upon présentation of said coupons and said letter, after some hésitation, 
the said O. H. Venner and Company paid over to the Farmers' Loan and Trust 
Company three thousand three hundred and sixty dollars ($3,360), being the money 
paid out by said trust company for said coupons. 

"I further find that it was fuUy understood between the said Farmers' Loan 
and Trust Company and said O. H. Venner and Company, at that time, that this 
transaction -was a purchase of said coupons by said C. H. Venner and Company, 
and not a payment of them. I also find that no notice of any kind was ever given 
to the public or to the bondholders of this fact, and the évidence shows that the 
bondholders supposed that their coupons were tteing paid, and not purchased; 
and I fail to find that there was any fact or circumstance which vcould tend to 
give them notice of the fact that the coupons were being purchased, unless the 
knowledge of the trust company would be notice to them of such fact. I also 
further find that on June 24, 1891, a few days before the expiration of the ÔO 
days when default would accrue, nnder the mortgage, for failure to meet the 
coupons falling due April 1, 1891, the lowa Water Company, through S. L. Wiley, 
its président and treasurer, sent to the Farmers' Loan and Trust Company three 
thousand six hundred and sixty-three dollars (?3,363), which, with what it had 
previously sent, was sufficient to take np and pay ail coupons maturing on April 
1, 1891, which remittance was foUowed by another letter from him, dated July 
6, 1891, in which he forbids the trust company from paying to C. H. Venner and 
Company anything on account of the coupons which they may hâve paid or pur- 
chased, in which letter and In former letters he claimed that C. H. Venner should 
pay the interest on 120 of said bonds. The trust company did pay ofE 19 of the 
coupons which had been purchased on account of O. H. Venner and Company, 
and which were presented by the clerk of C. H. Venner and Company to them for 
payment, ànd who was known by them to be such clerk, which coupons had not 
been punched; but they did not pay back to C. H. Venner and Company the 
money for the 93 coupons now involved in this suit, and they subsequently re- 
turned to S. L. Wiley the balance of the money which he sent them on June 24th. 
I find, under the évidence, that neither O. H. Venner nor C. H. Venner and Com- 
pany were under any légal obligations to pay the said coupons; that C. H. Venner 
had originally sold a great bulk of said bonds, and felt an interest in seeing that 
the coupons were paid when due, and that there should be no default under the 
mortgage, but that he was under no légal obligations to pay said coupons. I also 
find that said coupons were sold and transferred to the présent intervener the New 
England Waterworks Company, in 1894, for a full and valuable considération, 
and that It !s now the légal owner of the same, unless said coupons shall be re- 
garded as paid before said transfer was made to it. I also find that C. H. Venner 
la the président and one of the directors in the New England Waterworks Com- 
pany, and bas been since some time in 1893." 

As conclusions of law, applicable to such facts, Judge Babb flnds : 

"There can be no question under the facts, I take it, but that as between C. H. 
Venner ajid Company and the lowa Water Company, or as between C. H. Venner 
and Company and the Farmers' Loan and Trust Company, the transaction by 
which thèse différent coupons passed into the hands of C. H. Venner and Com- 
pany was intended by thèse parties as a purchase, and not a payment of the same. 
The évidence shows that this was done without the knowledge and without the 
consent of the bondholders, and that, at the time they reeeived their money on 
such coupons, they supposed the transaction was a payment of their coupons, 
and they hâve never in any manner ratified it as a purchase, and, in fact, had 
no knowledge of it being claimed to be a purchase until the interventions were 
filed in this foreclosure proceeding. Under thèse circumstances, what are the 
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rights and equities of the parties? Thèse coupons were payable at the office of 
the Farmers' Loan and Trust Company in New York. They were remitted by the 
holders of the bonds through thelr local banlss, and sent to New York for collec- 
tion, ïhey were presented to the Farmers' Loan and Trust Company, not for 
sale, but for payment. They reoeÎTed their mouey, and delivered their coupous 
to the Farmers' Loan and Trust Company. They supposed that their coupons 
were paid and canceled, but, instead of that, they were delivered to Venner and 
Company uncanceled. If tbe bondholders had known this, they could, and it is 
reasonable to suppose that they would, hâve refused to sell, and, if they were 
not paid, would hâve taken prompt steps to bring about a foreclosure a number of 
years before this suit was commenced. The payment of the coupons strengtli- 
ened the security of their bonds, but a sale of such coupons allowed the indebted- 
ness to accumulate, and the income of the mortgaged property to go to other pur- 
poses, and the coupons, which were a first lien before their bonds, passed into other 
hands, and became a prior lien to their bonds. The question was very ably argued 
by counsel ou both sides, and I hâve considered the varions reasons advanced by 
each, and hâve examined the authorities cited; and it seems to me, both upon 
reason and authority, that neither Venner and Company nor the purchasers from 
them can be held to be purchasers of such coupons as against the bondholders, 
when they were purchased under the drcumstances shown in the évidence in this 
case." 

The exceptions of the waterworks company, as to findings of 
fact, are as follows: 

"To the finding of facts contained on page 19, 'that the bondholders supposed 
that their coupons were being paid, and not purchased,' for the reason that there 
is an entire absence of évidence tending to establish any such fact on the part 
of any bondholder as to ail the bonds, and for the further reason that there is an 
entire absence of évidence of any one as to at least sixteen of said bonds and 
coupons; and the master should hâve found that there was no évidence from any 
bondholder tending to show that such bondholder merely coUected said coupons, 
and particularly as to sixteen of said bonds and coupons." 

This is the sole exception as to the master's finding of facts with 
regard to the intervention of the New England WaterworlvS Com- 
pany. On the oral argument, such exception was by counsel for 
said waterworks company so limited and reduced as to apply to 
only 16 of the 93 coupons named in the master's report, said 16 
coupons being those falling due April 1, 1891, and eut from the 
bonds Nos. 72, 73, 94, 95, 96, 97, 98, 101, 103, 117, 118, 120, 121, 126, 
299, and 361. The exceptions as to the master's conclusions of law 
which the waterworks company has presented are based on its 
aboye-stated exception to findings of fact; and upon the oral ar- 
gument it was conceded by counsel for the waterworks company 
that, unless the exception as to findings of fact was sustained, the 
exceptions to conclusions of law could not be sustained. 

Under the facts found by the master, as aboyé given, what is the 
law to be applied thereto? I leare ont of considération in this 
matter the fact, found by the master, that, before the expiration 
of the 90 days of grâce allowed under the trust deed,. th« water 
company remitted to the trustée, and there was in its hands, sufS- 
cient money, in addition to that theretofore remitted, to hâve paid 
ail thèse coupons, if the same had remained in the hands of the 
trustée; for the water company, in so remitting, had attached, as a 
condition, that no part of this remittance should be paid to G. H. 
Venner & Co. on account of any coupons that flrm had paid for or 
purchased, and also because the trustée returned to the water 



FARMEES' LOAN & TRUST CO. V. lOWA WATEB CO. 885 

Company the balance remaining after payment of the other cou- 
pons of that maturity. Neitlier 0. H. Venner nor C. H. Venner & 
Co. was under any légal obligation to pay thèse coupons. Thus tbe 
master finds. He also flnds tbat tbe waterworks company is tbe 
légal owner of thèse coupons, for a due considération, purchased 
of said Venner & Co., and that its rigbts, whatever tliey are, to 
payment thereof, are the same as Venner & Co. would hâve pos- 
sessed had they not sold same. 

Two parties are, by the record, resisting the payment herein of 
thèse coupons to the waterworks company. One is the complain- 
ant trustée ; the other, the bondholders, through their committee. 
It may properly hère be stated that the trustée, at the hearing on 
thèse exceptions, asked leave to withdraw its résistance and an- 
swer. But, the interveners objecting thereto, the court denied such 
leave. It therefore remains in the record as resisting. If, as to 
either of thèse, preferential payment ought not to be made, the 
exception must be overruled. Whatever might be the holding, if 
the coupons and bonds stood on the same footing as to payment 
out of the trust estate, we may not lose sight of the fact that hère 
the coupons had préférence in payment. When the bondholder 
sent his coupon in for payment, and such coupon was "presented 
and surrendered" to the trustée as having been paid, he knew that 
this payment lessened the outstanding (possible and probable) in- 
debtedness of the water company, — -for that much of the amount se- 
cured by the trust deed had been extinguished; while, if the cou- 
pon, instead of being surrendered and paid, was sold, transferred 
to another as an existing indebtedness, this transferred coupon 
stood between his bond (and its attached coupons) and the trust 
estate, and must be paid before his bond (and attached coupons) 
could be paid. Had the bondholders been informed that the trust 
company was purchasing thèse coupons for Venner & Co., and not 
paying and canceling them, they might hâve refused to sell, and 
insisted on payment of coupons out of the revenue of the water 
company, or, in case of nonpayment, compelled foreclosure, before 
further indebtedness on thèse bonds had accrued against the trust 
estate. 

The argument on this point, as presented in the master's report, 
is very clear, and to me convincing. After quoting section 772, 2 
Cook, Stock, Stockh. & Corp. Law (3d Ed.): 

"When coupons are presented for payment, and are cashed, they are to be held 
canceled se far as the bonds and other coupons are concerned. Even though a 
third person was buying them, instead of the company paying them, the bondhold- 
ers may insist upon their mortgage lien, free from thèse purchased coupons. Thp 
reason' is that it takes two persons to make a sale, and, moreover, the coupon 
holders might hâve preferred to foreclose, rather than to sell." 

— Judge Babb cites Ketchum v. Duncan, 96 U. S. 659, and Wood v. 
Deposit Co., 128 U. S. 424, 9 Sup. Ct. 131, and varions other cases. 
Be quotes from the former case (page 662) : 

"It is undoubtedly true that it is essential to a sale that both parties should 
consent to it. We may admit, also, that where, as in this case, a sale, as com- 
pared with a payment, is prejudicial to the holder's interest, by continuing the 
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burden ot the coupons upon the common security, the iutent to sell should be 
clearly proved." 

Having stated the doctrine of thèse cases to be that : 
"It is a question of fact in each case whether or not the transaction between the 

bondholders and the person paying the money for the coupons amounted to a sale 

and purchase, or a payment of the same." 

— He summarizes the rule of the suprême court as therein stated 
to be: 

"If, under ail the facts and circumstances, the bondholders had the right to 
suppose it was intended to be a purchase, and not a payment, and the person pay- 
ing the money intended it for a purchase, then, in that event, it would be treated 
as a purchase. On the other hand, if there was nothing in the transaction by 
which the bondholders would be placed on their guard, and nothing to indicate to 
them that it was intended as a purchase, it will be treated by the courts as a pay- 
ment of such coupons." 

As to the question of fact involved, the master says: 

"I fail to flnd anything, and counsel hâve failed to point ont any facts or cir- 
cumstances, by which the bondholders in this case could hâve been advised that 
Venner & Ck). were fumishing the money to the trust company to take up tliese 
coupons. They were paid at the place where, by their terms, they were to be 
paid ["presented and surrendered"] ; and, to ail appearances, they were paid by thf 
party who was to pay them. There was no notice of any kind given of the iutent 
of any one to purchase, or of the inability of the water company to furuish the 
money to take up, the coupons." 

See upon this point, aiso, for application of rule, Claflin v. Bail- 
road Co., 8 Fed. 118; Railroad Co. v. Gest, 34 Fed. 639. 

Concurring, as I do, in the master's flnding of fact, the excep- 
tions of the New England Waterworks Company must be orerruled. 
And an exception to this ruling is allowed to that company. 

The exceptions presented by Clarence H. Venner relate to the 
sale under the trust deed. Venner intervenes as a judgment lien 
holder, his judgment bearing date April 23, 1896, for |9,609.80. 

The first exception is to flnding of fact in master's report, and 
relates to whether the property should be sold as an entirety. 
Upon oral hearing before the court, counsel for Venner expressly 
abandoned this exception. 

The second exception is to conclusion of law in master's report, 
viz.: 

"To the conclusion of law, 'that the lowa Water Company was authorized, un- 
der the laws of lowa, to exécute the bonds and mortgage in question, and that the 
bonds and mortgage in question were executed under proper authority,' for that 
the master should hâve found, upon the facts found, the following eoiiclusion of 
law, to wit: 'That the lowa Water Company had no power to exécute the mort- 
gage and bonds in question.' " 

Upon oral hearing, counsel for Venner abandoned so much of the 
exception as related to the corporate power of the water company 
to exécute a mortgage or trust deed, such as that in process of 
foreclosure herein, and conceded that, under the statutes of the 
state of lowa, such company was, under its articles of incorpora- 
tion, empowered to exécute the trust deed in question. But coun- 
sel contended that the mortgage or trust deed in question had not 
been legally executed by the water company. His contention was 
based upon the resolutions adopted by the board of directors aud 
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the stockholders of that company, preliminary to the exécution of 
the bonds and trust deed in question. And, while conceding that 
in other respects the tfust deed was in accordance therewith, coun- 
sel insisted that that portion of the trust deed by whose terms the 
principal of the bonds was made to fall due upon default in pay- 
ment of interest, as in said deed provided, was not authorized by 
nor consistent with said preliminary resolutions, and therefore 
the decree herein to be entered could not find said principal now 
due, but must order sale only for interest (coupons) in arrears; 
thereby compelling said Venner, in case he redeem from said sale, 
to redeem from interest (coupons) sale only, and not from sale for 
principal. There seems no exception filed which saves this point 
to intervener. The point covered by bis exception relates to what 
he claims the master should haTe found, viz.: "That the said lowa 
Water Company had no power to exécute the mortgage and bonds 
in question." If, however, his exception had been so lodged as to 
cover this point now made, his exception must hâve been overruled. 
The resolutions expressly authorized the bonds and trust deed to 
contain such "terms, conditions," etc., as were generally contained 
in like instruments, and were consistent with the other parts of the 
resolutions. And the court might well take judicial notice that 
trust deeds of the character of that in question generally providf 
for falling due of principal on default of interest, such as that here- 
in proTided. Besides, the bonds and trust deed, in their présent 
form, were submitted to, and formally adopted by, the board of 
directors of said water company, before the same were executed. 
Further, under section 3325, Code lowa, it is provided, on foreclo- 
sure of real-estate mortgages, that, "if there are any other pay- 
ments secured by the same mortgage, they shall be paid ofl in their 
order; and, if the money secured by any such lien is not yet due, 
a suitable rebate must be made by the holder thereof, or his lien 
on such property will be postponed to those of a later date." The 
principal of the bonds in question matures on the Ist day of April, 
1897. So that, had intervener lodged and maintained proper ex- 
ceptions to the master's report in this respect, no substantial re- 
lief or beneflt could hare accrued to him thereunder. 

The only exception presented by intervener "Venner which is be- 
fore the court for considération is as foUows: 

"Tour intervener excepts to the foUowing conclusions of laW, to wlt: That 
complainant is entitled to hâve a decree authorizing the property sold as an en- 
tlrety -without rédemption,'— for that the master should hâve found, upon the f acts 
found, the foUowing conclusion of law, to wit: 'That said property, when sold 
under the decree, is subject to rédemption under the law8 of the state of lowa, 
and of the United States, applicable to such cases.' " 

Section 3321, Code lowa, proTides: 

"When a mortgage or deed of trust is foreclosed by équitable proceedlngs, tàe 
court shall render judgment for the entire amount found to be due, and must di- 
rect the mortgaged property, or so much thereof ag is necessary, to be sold to sat- 
isfy the same, with interest and costs. A spécial exécution shall issue accordingly 
and the «aie thereunder shall be subject to rédemption as in cases of saie under 
gênerai exécution." 
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That a state law conferring the right of rédemption under a de- 
cree to enf orce the lien of a mortgage or trust deed is binding upon 
fédéral courts, as to lands within the state in which said court is 
sitting, is settled beyond dispute by repeated décisions of the su- 
prême court of the United States. Brine v. Insurance Co., 96 
U. S. 627; Orvis v. Powell, 98 U. S. 176; Parker v. Dacres, 130 U. 
S. 43, 9 Sup. et. 438. A decree of foreclosure, ordering sale of 
mortgaged real estate, must therefore be so entered, in the fédéral 
courts, as to conform to the state law, and give full force to this 
right of rédemption, in ail cases where the state law applies. So 
much is conceded by counsel herein. The contention is whether 
the property upon which the lien of the trust deed in question 
opérâtes is within the above-quoted statutory provision of this 
state. If it is, then it must be so sold as that rédemption shall 
be permitted, otherwise the decree must provide for sale without 
rédemption; for, as stated by Justice Harlan in announcing the 
unanimous opinion of the court in Parker t. Dacres, 130 U. S. 43. 
47, 9 Sup. et. 433, 434: 

"A right to redeem after sale does not exist unless given by the statute. • * « 
We are not aware of any such right existing at common law, or in the System of 
equity as administered in the courts of England, préviens to the organization of 
our govemment. • • • This right, when thus given [by state statute], is a 
substantial one, recognized even in the courts of the United States sitting iu 
oquity, because the statute constitutes a rule of property in the state that enact.-; 
it." 

In his fourth ânding of fact, the master finds that the mortgage 
or deed of trust herein sought to be foreclosed included within itss 
lien the foUowing, among other, property, etc., to wit: 

"Ali its privilèges, franchises, easements, choses in action, estâtes, property, 
real and Personal, which said lowa Water Company now has or at any time here- 
after, during the existence of this mortgage, may acquire," etc. 

The master's fourteenth flnding of fact is as follows: 

"The mortgaged property and premisea are so situàted that they cannot, nor 
any part thereof, be sold in parcels without great injury to the holders of said 
bonds secured by said mortgage; and that said coriKiration is a corporation of a 
quasi public nature, and the property mortgaged Is in use for the public service, 
and consista of public franchises, together with real and Personal property n*«es- 
sary for the opération of such franchises, and a large part of the value of the real 
and Personal property covered by the mortgage dépends upon it being so used and 
appropriated with said franchises for public purposes." 

The master's conclusions of law include the following: 

"In regard to the right of complainant to hâve a decree to hâve the property sold 
as an entirety without rédemption, I hâve come to the conclusion that it is en- 
titled to such a decree. • » * i am of the opinion that the complainant is en- 
titled to a decree foreclosing its mortgage, and that the decree should provide that 
it be sold without rédemption." 

Upon the hearing, counsel for intervener Venner having express- 
ly abandoned so much of this exception as related to the sale of 
the property as a whole, and conceded the decree should provide 
for selling the mortgaged property as an entirety, there remains 
but the single point, should the decree herein provide for sale sub- 
ject to rédemption? Since the announcemeut by the suprême court 
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of their holding in Hammock t. Trust Co., 105 U. S. 77, there seeme 
to hâve been a very gênerai concurrence by bench and bar in the 
doctrine that where a railroad bas mortgaged its real and personal 
property, including its franchises, as a whole or as an entire prop- 
erty, a sale, under decree foreclosing such mortgage, must be of 
the property as an entirety, and without rédemption. But counsel 
for intervener Venner insists that the décision in the Hammock 
Case is net applicable in lowa, because, as he contends, of the dif- 
fering state statutes; and that the Hammock décision was based 
on the Illinois statute, which provided that, where lands were sold 
under decree of a court of equity for the sale of mortgaged lands, 
rédemption should be permitted "in the same manner prescribed 
for the rédemption of lands sold by virtue of exécutions issued upon 
judgments at common law." Eev. St. 111. 1869 (Gross' Ed.) p. 382, 
§ 27. Counsel further contends that the Illinois statute under con- 
sidération in the Hammock Case, when construed in the light of 
the décision in Gue v. Canal Co., 24 How. 257, renders the décision 
in the Hammock Case inapplicable to the lowa statute above 
quoted. 

In the Gue Case (which involved the right to levy, under exé- 
cution against the property of the canal company, upon certain 
loeks and other like property which was essential to the use of the 
canal), the suprême court (page 263) use the following language: 

"Now, it is very clear that the franchise or right to take toU on beats going 
through the canal would not pass to the purchaser under this exécution. The 
franchise, being an incorporeal hereditament, cannot, upon the settled principles 
of the common law, be seized under a fieri facias. If it can be clone in any oî the 
States, it must be under a statutory provision of the state; and there is no statute 
of Maryland changing the common law in this respect." 

In the Hammock Case the suprême court (page 90) say: 

"We are of opinion that mortgaged real estate, to which is attached the right of 
rédemption, is such, and such only, as could at law be levied upon and sold on 
exécution. The right does not extend to real estate of a public corporation, mort- 
gaged with its franchise to acquire, hold, and use property for public purposes, 
and whose chief value dépends upon its being so used and appropriated." 

From which counsel insisîs that the doctrine of the Hammock 
Case is not applicable to cases arising under the lowa statute; sec- 
tion 1086 of Code of lowa being as follows: 

"The franchise of a corporation may be levied upon under exécution and sold, 
but the corporation shall not become thereby dissolved, and no dissolution of the 
original corporation shall aiïect the franchise, and the purchaser becomes vested 
with ail the powers of the corporation therefor. Such franchise shall be sold 
without appraisement." 

Whether section 1086 of the lowa Code applies to the franchise 
to be a corporation, obtained by adoption of its articles of incor- 
poration (under section 10S9 of that Code), or to the franchise to 
operate the works, etc., of the water company in the city, and 
through the streets of the city, of Ottumwa (commonly called its 
municipal or noncorporate franchise), does not appear to hâve been 
the subject of construction of the suprême court of lowa. Ap- 
parently, section 1086 relates to the former, since, when such fran- 
chise is sold under exécution, "the corporation shall not become 
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thereby dissolved," etc. "This franchise (to be a corporation) is 
Personal, and cannot be assigned, but there is no objection to as- 
signing noncorporate franchises," Circuit Judge Taft déclares, in 
City of Détroit t. Détroit City By. Co., 06 Fed. 867, 882. 

Justice Curtis, in Hall t. Eailroad Co., 21 Law Rep. 138, Fed. 
Cas. No. 5,948, when treating of the power of a corporation to mort- 
gage its franchise, says : 

"Among the franchises of the company is that of being a body politic, with 
rights of succession of members, and of acquiring, holding, and eonveying property, 
and suing and being sued by a certain name. Such an artificial being only the law 
can create; and, when created, it cannot transfer its existence into another body, 
nor can it enable natural persons to act in its name, save as its agents or as 
members of the corporation, acting in conformity with the modes required or 
allowed by its charter. The franchise to be a corporation is therefore not a sub- 
ject of sale and transfer, unless the law, by some positive provision, has made it 
so, and pointed out the modes in which such sale and transfer may be effected. 
But the franchise to build, own, and manage a railroad, and to take toUs thereon, 
are not necessarlly corporate rights. They are capable of existing in and being 
enjoyed by natural persons, and there is nothing in their nature inconsistent with 
their being assignable." 

A court of equity, in its decree foreclosing the trust deed in ques- 
tion, might properly décline to hold that the term "franchises," 
as used therein, included the franchise to be a corporation. The 
construction for which counsel for intervener Venuer contends is 
not in accord with that generally given to the Hammock Case. 
Counsel has not pointed the court to any case in circuit or suprême 
court which has adopted his construction. Perhaps the effect of 
the décision in the Hammock Case, supra, can be best presented 
by quoting from the opinion given by Judge Shiras in Simmons 
V. Taylor, 38 Fed. 682, 694. The mortgage in that case was upon 
a line of railway in lowa. The learned judge concisely summarizes 
the doctrine of the Hammock Case, as to right of rédemption of such 
property when sold at judicial sale, under f oreclosure decree : 

"So far the case has been viewed upon the assumption that the property was of 
such a nature that there existed relative thereto the same rights of rédemption 
that pertain to ordinary realty. The property, however, included in the foreclosure 
sale, and now sought to be redeemed, was a Une of railway, Its franchises and 
appurtenances, consisting of a combination of realty and personalty, which, from 
its public uses and peculiar nature, require to be sold as an entirety. In ordering 
a judicial sale of a railway and its appurtenances, a court is compelled to hâve 
regard to the peculiar character of the property, and cannot ordinarily treat it 
as composed of items of realty and personalty, separable from each other, and 
salable under the distinct rules that nsually govern sales of such difïering classes 
of property. Thus, in Hammock v. Trust Co., 105 U. S. 77, the suprême court 
held that the provisions of the statute of Illinois governing the sale of realty on 
judicial process, and securing to the debtor, and also to judgment creditors, the 
right of rédemption, were not applicable to sales of a railway and its appar- 
tenances, for the reason that, if the same were held applicable, then the personalty 
and the franchise would hâve to be sold without rédemption, while the realty would 
be subject to rédemption, which would resuit in the practical destruction of the 
value of the whole; and upon considérations of public policy, as well as of private 
right, the court reached the conclusion that the real estate, franchises, rolling stock, 
and other property of a railroad corporation, mortgaged as an entirety, may be sold 
as an entirety, under the decree of a court of equity,without any right of rédemption 
in the mortgagor or in judgment creditors as to such real estate. The reasoning of 
the court in that case demonstrates the fact that a decree for a sale subject to a 
right of rédemption of the realty, or, in fact, of the whole property, would be deem- 
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ed bx that court an improTident and improper decree. Under the provisions oî tlie 
statutes of lowa, if it should be held that the property of a railway eompany, in 
cases of mortgage f oreclosures, was resolvable into its primary éléments of realty 
and personalty, the purchaser at the sale would be entitled to the immédiate posses- 
sion of the personalty, but the railway eompany would be entitled to the possession 
of the realty until the expiration of the year of rédemption. During that period, 
neither the purchaser nor the railway eompany could operate the road, as neither 
would hâve in possession the necessary means to that end. Thèse considérations 
show the wisdom of the conclusion, reached by the suprême court, that the rules 
ordinarily governing judicial sales of real and Personal property cannot be applied 
withont modification to foreclosure sales of railways, and that it is the duty of 
the court, when decreeing a foreclosure, to proTide for a sale, as an entirety, of 
the property covered by the mortgage, so that the realty, the personalty, and the 
franchises, which, combined, form the railway, shall not be separated, and by sép- 
aration be destroyed in their practical use and value." 

In National Foundry & Pipe Works t. Oconto Water Co., 52 Fed. 
43, 45, Jiidge Jenkins had under considération the question how, 
if at ail, a mechanic's lien was to be enforced against a waterworks 
plant, where the lien was claimed for pipe furnished to be, and 
which was, used in laying down mains through the streets oî the 
city. His décision fastened such lien upon the entire waterworks 
plant, and provided decree for the sale of the plant as an entirety, 
including the franchise of maintaining and operating the plant in 
the city where it was located. In the course of his well-reasoned 
opinion he says (page 45): 

"The plant must be treated as an entirety with respect to any sale under judicial 
process. The défendant is a quasi public corporation. * • * The plant is an 
înteger. * * * Séparation of the parts would destroy the efficiency of the whole, 
working destruction to ail interests concerned, * • ♦ The structure hère is of 
the class of which canals, street railways, railroads, telegraph, téléphone, electric 
light, and gas plants are examples, and can only be dealt with as an entirety," 
citing a large number of authorities. 

The décision was affirmed by the circuit court of appeals for the 
Seventh circuit. 7 C. G. A. 603, 59 Fed. 20. 

In Columbia Finance & Trust Oo. v. Kentucky Union Ey. Co., 9 
C. C. A. 264, 60 Fed. 794, the circuit court of appeals for the Sixth 
circuit were considering, on appeal, a case wherein a decree of fore- 
closure had ordered sale of a railway as an entirety, without ré- 
demption. The statutes of Kentucky provided for rédemption of 
real estate when sold under foreclosure decree. Counsel for ap- 
pellant had attempted, as counsel herein has attempted as to 
lowa, to draw a distinction between the statutes of Illinois per- 
taining to right of rédemption (construed in the Hammock Case) 
and the statutes of Kentucky. The latter statutes, as to right of 
rédemption, are not dissimilar to the lowa statutes. The court dé- 
clare the distinction is not well taken; and, in overruling the às- 
signment of error that "the circuit court ordered a sale without 
rédemption and without appraisement," the court say (page 272, 
9 C. C. A., and page 802, 60 Fed.): 

"The Kentucky statute conferring the right to redeem real estate when sold 
to foreclose a mortgage, in our judgment, did not contemplate either the severance 
of a railrOad, when sold, into its constituent éléments, in order that that part 
which savored of realty might be rcdeeœable; nor did it contemplate that so pe- 
culiar and composite a property should be embraced within the term 'real estate' 
as used in that statute. The value of such a property consists in its maintenance 
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as a unit. This unît the State provîded mlght be mortgaged. It would be un- 
profitable to consider whether an individual, or a group of individuals, could own 
and operate a raiiroad without express authority. The franchise to be a railway, 
to exercise the great power of eminent domain, and to exact toUs for freight and 
passengers, was a franchise of ralue, and this, too, the législature bas permit.ted 
this Company to embrace within its mortgage. Upon it crédit has been extended. 
This is a part of the entirety which the ereditors secured by this mortgage, and 
bave a right to bring it to sale, along with the tangible property which it secures 
and renders valuable. That franchise is not real estate, and is not le viable at law. 
The controlling reasons which induced the décision in Hammock v. Trust Co. 
sprang from a considération of the unity of a raiiroad property. Thèse reasons 
are as masterful, when we come to construe the Kentucky statute, as they were in 
the case from Illinois. The distinction between the two sta tûtes, and différences 
in the gênerai law of Illinois and Kentucky, are not sufEciently marked to justify— 
eertainly not to demand — that this case shall be distiuguished from Hammock t. 
Trust Co." 

Accepting as correct the holding of Judge Jenkins above given, 
that the plant herein to be sold is of the class which courts, in 
oi'dering sales under foreclosure, can only deal with as an entirety, 
and approving the finding of the master herein, that the sale un- 
der decree in this case should be of the trust property as an en- 
tirety, — against neither of which propositions is counsel now con- 
tending, — it neeessarily follows, in my judgment, on the authority 
of the cases above cited, and on principle underlying the reason- 
ing therein, that decree herein should order the sale of the trust 
property as an entirety, and without rédemption, and exceptions 
of interyener Venner to so much of the master's report as flnds 
the sale should be without rédemption are accordingly overruled, 
to which said Venner excepts. 



WESTBNFBI.DER v. GREEN et al. 

(Circuit Court, D. Oregon. February 9, 1897.) 

No. 1,941. 

Adverse Possession— Possession of Guardias— Trusts. 

One W. left his wife and children in Germany, and came to Oregon, where 
be married another woman, and had other children. Upon his death, one S., 
who had acted as W.'s agent in the management of his real estate, caused 
himself to be appointed guardian of W.'s Oregon children, and, as snch, held 
possession of the real estate, and applied the rents to the support of thèse 
children until their œajority, wheu he turned the property over to them. In 
the meantlme, the German children, who had been informed of their father's 
remarriage, and one of whom had come to the United States, and îived there 
many years, made no attempt for over 20 years to assert any interest in their 
father's property. Edd, that even if S., at the time of W.'s death, knew of 
the existence of the German children, and if he could then bave been charged 
with a trust in their behalf, his possession of the real estate as guardian of 
the Oregon children was adverse, and any rights of the German children were 
barred by their delay. 76 Fed. 925, reaffirmed. 

On Pétition for Rehearing. Denied. 
For former opinion, see 76 Fed. 925. 

G. G. Ames and WaJlace Nash, for complainant. 
Emmett B, Williams and W. W, Thayer, for défendants. 
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BELLINGrEK, District Judge. Tlie complainant files his pétition 
for a rehearing upon the foUowing, among other, grounds: Mrst. 
That the défense of the statute of limitations should hâve been 
raised by demurrer, not by answer. Second. That the évidence 
before the court shows that J. E. Sedlack was in the control of the 
property at the death of Jacob Westenfelder, not only as his agent, 
but as trustée for the Grerman heirs, under an express trust, and 
continued to act in that capacity down to his appointment as 
guardian for the Oregon "hlldren; and that at the time of that ap- 
pointment, and thereafter, the existence of the German heirs, al- 
though known to him, was by him concealed from the court; and 
that no proceedings were taken by Sedlack, or by any one else, to 
administer the estate of Westenfelder, or to divest himself of the 
trust; and that, consequently, his appointment as gniardian of the 
Oregon children was not only subséquent, but was in subordination, 
to the previous trust in favor of the German heirs. There are 
several grounds upon which the* pétition is based, but those just 
mentioned embody the substantial grounds of such pétition. 

The défendants had no opportunity to raise the défense of the 
statute of limitations except by answer. The facts upon which 
they rely do not appear in the complainant's complaint, and the 
défense of the statute could not therefore be raised by demurrer. 

In considering the second ground of this motion, I hâve carefully 
re-examined the testimony referred to in support of it, and conclude 
that there is nothing in the testimony that alters the facts from the 
case as presented in the suprême court, and heretofore referred to 
in the opinion in this case. It is true that Joseph E. Sedlack was 
the agent of Westenfelder at the time of Westenfelder's death, but 
that death terminated the agency. There is no reason for the as- 
sumption that Sedlack continued to act in a trust capacity as a 
trustée of the German children. If he knew of the existence of 
thèse children, that fact can malce no différence. He does not 
seem to hâve recognized any right or interest in thèse children. On 
the contrary, his appointment was as guardian of the Oregon chil- 
dren, and his administration of the estate of Jacob Westenfelder 
was as such guardian, and not otherwise. It does not appear that 
he was ever appointed administrator of the estate of the deceased, 
Westenfelder, or that he in any way recognized, as aiready stated, 
the German children. There is considérable testimony tending to 
show that Sedlack knew of the existence of thèse children in Ger- 
many, and the inference is sought to be drawn from the testimony 
that he recognized some right in them, from the fact that he is said 
to hâve been présent when the existence of thèse children was dis- 
cussed, and on one occasion he inquired of a witness as to the best 
means of communicating with thèse children. It does not appear, 
however, that he ever did communicate with them in any way. On 
the contrary, it does appear that from the date of his appointment, 
in June, 1869, up to the time of the final settlement of his trust as 
guardian of the Oregon children, he collected the rentals of this 
property, applied it to the payment of the expenses of the admin- 
istration of the property, and in support of the Oregon children. 
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Frederick Westenfelder, nominally a défendant in this suit, but 
whose interests are identical with. those of the complainant, and who 
testifies in tlie complainant's behalf, admits that his motlier was 
informed of Ms father's second marriage by letter received from 
Oregon about 1860 or 1861. He also testifies that a man named 
Butler yisited them at tàeir home in Leopold Haven, and communi- 
cated to them the fact of his father's marriage in Oregon. Thèse 
people therefore lînew of the précise location of the elder Westen- 
felder. Notwithstanding this fact, Frederick left Gtermany in 1872, 
when he was 21 years of âge, came to this country, and settled in 
St. Louis, where he remained until 1889, a period of 17 years. He 
did not find out where his father was, so he testifies, until 1882, 
ivhen he was informed of his death by a man named Groner, in an- 
swer to some inquiries which he had caused to be made in that 
respect. But even then Frederick Westenfelder did not come to 
Oregon until after the lapse of 7 years more. Now, during ail this 
time there was no attempt to assert any right on the part of Fred- 
erick Westenfelder, who for 17 years was in the United States, or 
on the part of his brother in Germauy, who has never been hère. 

Suppose it is true that the assertion of a right of control over this 
property by Sedlack, as the guardian of the Oregon children, would 
not preclude the German children from insisting that he was charged 
with a trust in their behalf, inasmuch as they, and not the Oregon 
children, were the lawful heirs of the deceased, Westenfelder, and 
were therefore entitled to inherit his real estate; yet it does not 
follow that this fact will prevent the running of the statute of lim- 
itations, where no attempt is made to enforce any such trust, or to 
. hâve one declared, and where the trustée claims to hold by a title 
adverse to the heir, to whom the knowledge of such adverse holding 
is brought by collatéral facts from which sucE knowledge is implied. 
It is not a question of right, interest, or estate, légal or équitable, 
in the German children, during the time that Joseph E. Sedlack 
was managing the property as guardian of the Oregon children, 
but it is a question of the statute of limitations. In whose behalf, 
for whose interest, did Sedlack, as a matter of fact, act? It cer- 
tainly is not open to question that the remedy to enforce a resulting 
or constructive or any kind of trust may be lost by lapse of time, 
and by the assertion of interests hostile to the particular trust; and 
that is what has happened in this case. As stated in the opinion 
of the court, the death of Westenfelder terminated whatever agency 
theretofore existed in favor of Sedlack. Thereupon Sedlack ap- 
peared in court with a pétition to be appointed guardian of the 
Oregon children, and in that relation, and in no other, assumed to 
control this property. He might hâve been charged with a trust 
in favor of the German children against his own intention, but this 
was not done; and upon the fact of such intention, aud of collatéral 
facts which imply a knowledge of it on the part of the German chil- 
dren, dépends tbe running of the statute of limitations, rather than 
upon the fact of the right, if right there was. But that the au- 
thority exercised by Sedlack was in behalf of the Oregon children 
is without question. It is shown unmistakably by the acts of the 
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parties, and by tte record of tte proceedings had in the probate 
court It is wholly immaterial that Sedlack's account is in the 
form of an administrâtor's account, and is entitled "In the Matter 
of the Estate of Westenfelder, Deceased," and that taxes and other 
charges were charged therein as agaînst the estate of the deceased, 
Westenfelder. The fact, nevertheless, appears that the Oregon 
cMldren were treated by Sedlack as the sole beneflciaries of thia 
estate; and, whatever the form of the account, it was in fact his 
account as guardian, and not otherwise. Attached to that account 
is his oath, in which he déposes and says that he is guardian herein, 
and that the foregoing, his final account with the estate of his said 
ward, is a full, true, and accurate account of ail the receipts and 
disbursements on account of said estate; the estate in question being 
treated as the estate of the ward. And the order made therein is 
entitled "In the Matter of the Guardianship of Clémentine Westen- 
felder, a Minor"; and in this order it is recited that Joseph E. Sed- 
lack, guardian of the estate of Clémentine Westenfelder, appeared, 
and fully settled and accounted for the estate of his ward, and that 
Ma settlement was approved, and that he was thereby discharged 
from ail further liability as sucà guardian. FoUowing tbis is a 
letter àddressed by Joseph E. Sedlack to his ward Clémentine 
W&stenfelder, in which he states to her that "now the property is 
yours. You hâve only to settle with your stepmother," etc., enumer- 
ating some charges against the property, in order to entitle her to 
corne into the full and complète possession and enjoyment of the 
same. This évidence is conclusive as to the relation in which Sed- 
lack controlled the real estate in question, and shows beyond ques- 
tion that he held it as the guardian of the Oregon cbildren. As- 
sumîng that there was a trust, when that trust is repudiated by 
clear and unequivocal words or acts of the trustée, with the knowl- 
edge of the beneflciary, or facts from which knowledge is implied, 
the statute will run. And, in the absence of a statute of limita- 
tions, it has been held that when the trust relation is repudiated, 
or time and long acquiescence hâve obscured the nature and char- 
acter of the trust, or the acts of the parties or other circumstances 
give rise to presumptions unfavorable to its continuance, in ail such 
cases a court of equity will refuse relief on the ground of lapse of 
time, and its inability to do complète justice. Kiilippi v. Philippe, 
115 U. S. 157, 5 Sup. et. 1181. Where a constructive trust is made 
out in equity, time protects the trustée, though his purchase would 
hâve been repudiated for fraud. In few cases can a constructive 
trust be enforced after 20 years' peaceable possession by the person 
who clalms in his own right, but whose acts hâve made him trustée 
by implication. Boone v. Chiles, 10 Pet. 177. 

Applying this doctrine to the présent case, where the prescribed 
limitation is 10 years, and the right of plaintifE is barred by time: 
As already stated, upon the death of Westenfelder there was no 
presumption that Sedlack was in control of his property as agent. 
If he exercised any control over the property thereafter, it neces- 
sarily must hâve been in some other right. What that right was, 
was plainly disclosed by his guardianship proceedings. It was 
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open to whom ît might concem that he was thenceforth actîng as 
guardian of the two Oregon cMIdren, until the majority of one, after 
which he acted as guardian of th.e other until the final settlement 
of the estate. He accounted to thèse chiidren for the rentals of 
the property. He did not at any time recognize any right in the 
German chiidren, whatever he may hâve known of their existence. 
During ail this time and the succeeding years, covering a period of 
more than 20 years, the German claimants asserted no right in the 
premises. Upon such a case, their claim of title or equities against 
the possession so held in the right of others is barred. The pétition 
for a reheaiing is denied. 



JACKSON et al. v. DWIGHT et al. 

(Circuit Court of Appeals, Fifth Circuit. November 24, 1896.) 

No. 532. 

Factobs and Brokers — Action por Commissions— Défenses. 

Défendants, being wool factors in Texas, tiad certain wool, belonging to 
custoiaers, in their possession, wliicli they were not then authorized eitlier to 
buy or consign to otliera. Witliout tlie previous knowledge or consent of the 
owners, they took the same as purchasers, at the price which had been fixed 
by the owners, which was the full market price, and afterwards paid to them 
the full sum due. Défendants took the wool in this manner in order to con- 
sign it to plaintifEs as factors, in Oonnectieut, plaintiffs having knowledge 
of the facts, and advising the transaction. The net proceeds of plaintiffs' 
sales failed to equal the amounts of their advances, commissions, etc., and 
they sued to reeover the différence. As one ground of défense, défend- 
ants set up that their own purchase of the wool was illégal, both at com- 
mon law and under the Texas statute forbidding factors to purchase from 
their consignors without written authority (Rev. St. 1895, art. 2432), aud that 
plaintiffs were in pari delicto, and could not reeover. Held, that there was no 
room for the application of this doctrine, and plaintiffs were entitled to judg- 
ment. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

During the years 1S93, 1894, and 1895, the plaintiffs in error, constituting the 
firm of Jackson, Cramer & March, were wool factors in San Angelo, Tex., and 
the défendants in error, who were partners under the firm name of Dwight, Skin- 
ner & Co., were wool factors in Hartford, Conn. In May, 1893, H. C. Dwight, 
of the firm of défendants in error, visited San Angelo, Tes., as a représentative 
of his firm, and, while there, had certain negotiatîons with plaintiffs in error, 
who acted through J. N. P. Cramer, a niember of that firm, regarding a large lot 
of wools then in the possession of the plaintiffs in error. As a resuit of this, plain- 
tiffs in error shipped a large lot of wool to défendants in error, and drew against 
it, and défendants in error handled this wool in the market at Hartford. Thia 
transaction resulted in loss, or, more accurateiy, the proceeds of tlie wool were not 
as much as the advances made on it and the cost of carriage, Insurance, and hand- 
ling. The défendants in error. contend that tlxe wools were ail consigned to them 
for sale on commission, and that they were entitled to ail advances .and expenses 
made on that account, and also to a stipulated commission, and hence that the 
plaintiffs in error owe them the différence between the proceeds of the wool and 
thèse items. The plaintiffs in error contend: First. That a portion only of the 
wool was consigned, but that a large part thereof was sold by them to défendants 
in error at a speeified price, in San Angelo; that the priées on thèse wools were 
unpaid except the amount advanced; and that the balance due them was several 
thousand dollars. Second. That, if thèse wools were not purchased by the défend- 
ants in error, they guarantied the speeified priées therel'or, net at San Angelu, 
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and on tWs ground owe the plaintifEs in error the same amount as if they had 
bonght the wools. And, tliird, that, if thie transaction tietween tlie parties was as 
contended by the défendants in error, then it was unlawful and void, as a viola- 
tion by ail the parties of the principles and policy of the common law regarding 
factoTS and commission merchants, and also of the statutes of the state of Texas 
on the same subject. Novemtwr 18, 1895, the défendants in error brought suit in fhe 
circuit court for the Western district of Texas, at Austin (the défendants agree- 
ing to that venue), on the 12 drafts drawn by the plaintifEs in error against the 
d«fendants in error on accooint of said shipment of wool, the first dated May 26, 
1893, the last July 26, 1893, and the others between thèse dates, aggregating $45,- 
409.40, allowing crédits for the wool of $44,923.36. The plaintiffs in error answer- 
ed, setting up the défenses above indicated: (a) Purchase by défendants in error 
of a portion of the wool; (b) guaranty by défendants in error of priées of said wool; 
and (c) illegality of the transaction. The case was tried by the court, without a 
jury, July 10, 1896, and judgment was rendered for the défendants in error for the 
sum of $2,812.64, the amount f ound to be due on the account as stated by the de- 
fendants in error. The judge, upon request, filed conclusions of fact and of law, 
finding against the plaintifEs in error, on the issues as to a sale of wools to défend- 
ants in error and ■a. guaranty of priées by them; and, after stating at length his 
flndings of fact as to the issue of illegality, held. as a matter of law, that the facts 
so found were no défense to the suit upon the drafts. To ail this the plaintifEs in 
error excepted, and filed bill of exceptio-ns and assignment of errors. The record 
18 hère on writ of error for revision of the judgment. 

Tbe judge's flndings of fact and conclusions of law were in full 
as follows: 

i Facts. 

(1) I find from the testimony in the case that the défendants executed each of 
the drafts sued on at the time and for the amount as set ont in plaintifEs' pétition. 
and that each of said drafts was presented to and paid by plaintifEs, as alleged 
in plaintifEs' pétition. I further find that the défendants are entitled, as crédits 
against the amounts so paid to them by plaintifEs as the net prooeeds of the wools 
mentioned in plaintiffs' pétition, to the several amounts set ont in plaintifEs' pé- 
tition as crédits to which the défendants are entitled, and that the amounts re- 
maining unpaid on said drafts, principal and interest, aggregate $2,812.64 at this 
date. 

(2) I find that the testimony does not sustain the défendants' claim that the 
wools mentioned in Exhibit A to défendants' amended original answer were 
bought by the plaintiffs from défendants, but that the wools were consigned by 
the défendants to the plaintifEs, and were sold by the plaintiiïs as commission 
merchants, in due course of business. 

(3) I find that the façts do not sustain the défendants' claim that the plaintiffs 
giiarantied to them the price of the wools mentioned in Exhibit A of défendants' 
said amended original answer. 

(4) I find that in the latter part of May, 1893, Mr. H. C. Dwight, a member ot 
the plaintifE firm, was in San Angelo, 'Tex., at the place of business of the de- 
fendant firm, and that, while there, he and Mr. Cramer, of the défendant firm, 
had negotiations with référence to the wools mentioned in plaintiffs' pétition, 
and which were subsequently shipped to plaintiffs by défendants, and against 
which the drafts sued on were diuwn; that, at the time of thèse negotiations, 
défendants were wool factors in San Angelo, Tex., also doing a gênerai mercantile 
business, and had in their possession, as such factors, the wools mentione<l in 
plaintiffs' pétition and défendants' answer; that the larger portion of thèse wools 
the défendants were authorized to consign to plaintiffs; that there was a portion 
of thèse wools which the défendants were not then authorized to consign, nor 
to buy from their patrons; that pending the negotiations, and during the inspec- 
tion of the wools by Messrs. Dwight and Cramer for the purpose of selectirig the 
wools to be shipped, and determining how much should be advanced on each lot. 
Mr. Cramer advised Col. Dwight that there were certain lots of wools (desig- 
nating them) which he was not authorized to consign, and which he could not ship 
without buying them by his (Cramer's) firm, and paying the respective owuers of 
said lots therefor at the priées fixed thereupon by the owners, and that Col. 
Dwight, with the knowledge of thèse facts, advised Mr. Cramer to make such 
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«irrangement, and consented to receire said wools upon consignment from the de- 
fendants, and to make advances thereon, and that Cramer, for the défendants, 
tigreed to make this arrangement, and ship said wools, and draw against them, 
and plaintiffs agreed to reçoive and handle said wools, and to make the advances 
thereon; that thèse wools so to be bought by the défendants from their patrons em- 
braced almost ail, if not ail, of those set ont in Exhibit A to the amended original 
answer of the défendants, and in the tabulated statement in the last count of the 
défendants' said answer; that, in pursuance of this understanding, thèse wools 
were taken by défendants as purchasers thereof, without the then knowledge or 
consent ot the owners thereof, and were shipped to the plaintifEs, and drawn 
against, and are included in the wools mentioned In plalntiiïs' pétition, some of 
the wools so taken being included in each shipment against which the drafts were 
drawn, eicepting the shipment referred to in the draft of date July 26, 1893, for 
$187.20. I further find that about thirty days after the agreement between plain- 
tiffs and défendants, made through Dwight and Cramer, was reached, the de- 
fendants paid the respective owners of said wools the priées fixed by said owners 
upon said wools, respectively. The same was the fnll market price thereof. I 
further find that there was no intention on the part of either Mr. Cramer or Col. 
Dwight, or any of the plaintiffs or défendants, to defraud or take any advantage 
of any of the owners of said lots of wool. It is not shown that the défendants 
had any written authority from the oi^oiers of any of said wools to reconsigu 
them or to buy them. It is shown aflSrmatively that, as to a number of said lots 
of wool, they had no such authority, either written or verbal. 

Conclusions of Law. 

In view of the foregoing findings of fact, judgment is rendered in favor of plain- 
tiffs against the défendants for the sum of two thousand eight hundred and 
twelve and 64-100 dollars and costs of suit. This, the llth day of July, 1896, as 
of the lOth day of July, 1896. 

S. R. Fisher and J. C. Townes, for plaintiffs in errer. 

At common law a factor has no authority to purchase for himself goods con- 
signed to him for sale, or to use such goods in any way for his own benefit. 
Kaufmann v. Beasley, 54 Tex. 563; MeCreary v. Gaines, 55 Tex. 485; Woot- 
ters V. Kauffman, 67 Tex. 488, 3 S. W. 465; Wooters v. Kaufman, 73 Tex. 395, 
11 S. W. 390. By a statute of Texas, factors are forbidden to purchase articles 
consigned to them for sale or shipment without written authority from the con- 
signor, and heavy penalties are prescribed for violation of the statute. Kev. St. 
1895, art. 2432. The statute is as follows: "No factor or commission merchantto 
whom any cotton, sugar, produce or merchandise of any kind is consigned, for 
sale on commission or otherwise, shall purchase the same or reserve any interest 
whatever therein upon the saje of the same, either directly or indirectly, in his 
own name or in the name or through the instrumentality of another, for his own 
benefit or for the benefit of another, or as factor or agent of any other person, 
without express license from the owner or consigner of such cotton, sugar, prod- 
uee or other merchandise, or some person authorized by him, given in writing 
so to do, under a penalty of forfeiture of one-half the value of the cotton, sugar, 
produce or other merchandise so purchased or sold, to be recovered by the owner 
of the same by suit before any court of compétent jurisdiction in the county where 
the sale took place, or wherein the offending party résides." 

When an act is prohibited by statute, a contract to perform or in furtherance 
of the prohibited act is illégal and unenforceable. Lawson, Cont. § 279; 1 Pars. 
Cont. 458; 1 Story, Cont. § 615; Mitchell v. Smith, 2 Am. Dec. 417. The same 
rule obtains where the contract is in violation of the statute, although not therein 
expressly deelared to be void. See former authorities; aiso, Fowler v. SeuUy, 
13 Am. Rep. 699; Bowman v. Phillips (Kan. Sup.) 21 Pac. 230. Where a con- 
tract originates in a transaction forbidden by statute under penalty, though it is 
not expressly deelared void, no action will lie thereon. Former authorities; also, 
Seidenbender v. Charles, 8 Am. Dec. 682, and notes; Woods v. Armstrong, 25 
Am. Eep. 671; Kussell v. De Grand, 15 Mass. 35. When one is privy to the un- 
lawful design of a party to a contract, and aids, advises, and encourages him to 
enter into such contract in violation of the statute, and himself agrées to do cer- 
tain things in pursuance of such contract, he is particeps criminis, and cannot re- 
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corer for serTÎces rendered, adrances made, or Io«ses incnrred In pursuance of 
such contract, or in forwarding the transaction. Irwin v. Williar, 110 U. S. 510, 
4 Sup. et. 100; Embrey v. Jemison, 131 U. S. 330, 9 Sup. Ot. 776; Harvey v. 
Merrill (Mass.) 22 N. E. 49; Kalin v. Walton (Ohio Sup.) 20 N. E. 203; Seelig- 
son V. Le'u-is, 65 Tex. 217. A contract in violation of law is vodd, and the courts 
will neither enforce payment, nor assist one who has paid money thereon to re- 
cover it, if both parties are in pari delicto; and, where two parties act together 
to enable one of them to violate the law in the furtherance of an enterprise in 
whioh both are interested, they are In pari delicto, and neither can recover from. 
the other. See former authorities, and also Gray y. Koberts, 12 Am. Dec. 383, 
and note on page 385. The courts will not assist any one to dérive a benefit from 
a violation of the law, nor render him aid to prevent loss resulting from such a 
cause. Se« former authorities, and also Suth. St. Oonst. §§ 335, 336, and cases 
cited; 9 Am. & Eng. Enc. Law, 909; CoUins v. Blantern, 1 Smith, Lead. Cas. 
646, and ntrtes on pages 654-692; Benj. Sales, § 530 et seq.; Kead v. Smith, 60 
Tex. 379; Seeligson v. Lewis, 65 Tex. 21T; Davis v. Sittig, Id. 497; Wegner v. 
Biering, Id. 506; Shelton v. MarshaU, 16 Tex. 344; Aycock v. Braun, 66 Tex. 
201, 18 S. W. 500; Bue v. Eailway Co., 74 Tex. 474, 8 S. W. 533; Wheeler t. 
Eussell, 17 Mass. 257; Smith v. Arnold, 106 Mass. 269; Prescott v. Battersby, 
119 Mass. 285; Swann v. Swann, 21 Fed. 299; 19 Cent. Law J. 303. Where there 
is one promise based on several considérations, some of which are lawful, and 
others not, the law will not undertake to separate the good from the bad, but the 
whole contract is void and unenforceable. Foley v. Speir, 100 N. Y. 552, 558, 
3 N. E. 477, and cases cited in appellees' brief and opinion of court; Bank v. 
King, 44 N. Y. 87; Pars. Oont. 381; Smith, Dont. (5th Ed.) 204; Chit. Cont. 
56; Lawson, Cont. §§ 340, 341; Gage v. Fisher (N. D.) 65 N. W. 814; Ohio v. 
Board of Education, 35 Ohio St. 327; Wisner v. Bardwell, 38 Mich. 278; Eaguet 
v. Roll. 7 Ohio, 76; Filson v. Himes, 47 Am. Dec. 422; Widoe v. Webb, 20 Ohio St. 
431; Perkins v. Oummings, 2 Gray, 258; Trist v. Childs, 21 Wall. 441; Bur- 
lington, C. R. & N. Ey. Co. v. Northwestern Fuel Co., 31 Fed. 652; Gurlach v. 
Skinner (Kan. Sup.) 8 Pac. 257; Gage v. Fisher (N. D.)65 N. W. 809-814; Lawson, 
Ooot. §§ 341-343. If any part of a single considération for one or more promises is 
illégal, the whole agreement is void. Lawson, Cont. § 340; Bank v. King, 44 
N. Y. 87; Perkins v. Cummings, 2 Gray, 258; Bishop v. Palmer, 146 Mass. 
469, 16 N. E. 299; Snyder v. Willey, 33 Mich. 483; Widoe v. Webb, 20 Ohio 
St. 431; Meguire v. Com'ine, 101 U. S. 108-112; McQuade v. Rosecrans, 36 Ohio 
St. 442; Ricketts v, Harvey (Ind. Sup.) 6 N. B. 325; 3 Am. & Eng. Enc. Law, 
887, and notes. 

W. W. King and Oscar Bergstrôm, for défendants in error. 

The court will bear in mind that the cause of action asserted by the défendants 
in error requires no aid from the illégal contract between the original consignors 
and Jackson, Cramer & March. It will be seen by the court's conclusions of fact 
that the plaintliïs in error shipped the wools to the défendants in error, and, 
within one month of the date of the shlpping, accounted to the consignors for 
the full prise of the wool, as fixed by themselves. Therefore the act of Jackson, 
Cramer & March in shlpping the wools may bave been illégal in so far as the 
consignors were conoerned, but the canse of action of the défendants in error 
requires no aid from the original transaction to establlsh it. The test whether a 
demand connected with an Ulegal act can be enforced is whether the plaintifE re- 
quires any aid from the illégal transaction to establish his case. The cause 
of action was upon drafts drawn by the plaintiffs in error upon the défendants 
in error, and the mère fact that they had drawn said di-afts upon wools which 
they had shipped in violation of Texas statutes is too remote to affect the cause 
of action. Floyd v. Patterson, 72 Tex. 202, 10 S. W. 526; Gilliam v. Brown, 43 
Miss. 641; Simpson v. Bloss, 7 Taunt. 246; Roby v. West, 4 N. H. 290; Bees- 
ton V. Beeston, 1 Exch. Div. 13; Owen v. Davis, 1 Bailey, 315. The transaction 
between Jackson, Cramer & March and Dwight, Skinner & Co. is independent of 
th« transaction between Jackson, Cramer & March and their consignors. In or- 
der to sustain the case of the défendants in error, it is not neoessary to go into 
the original transaction. That being the case, plaintiffs in error vrill not be per- 
mltted to set up the illegallty of the original contract in order to defeat a re- 
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coTery. Brooks v. Martin, 2 Wall. 70; Plantera' Nat. Bank v. Union Bank, 16 
Wall. 483; Sharp v. Taylor, 2 Phil. Oh. 801; Faikney v. Beynous, 4 Burrows, 
2069; Pétrie v. Hannay, 3 Term B. 418; De Léon v. Trevino, 49 Tes. 93; Pfeuf- 
fer V. Maltby, 54 ïex. 461. 

Before FARDEE and McCORMICK, Circuit Judges, and NEW- 
MAN, District Judge. 

PEE CUEIAM. In the circuit court a jury was waived by stip- 
ulation in writing, and thereupon the court made a spécial linding 
of facts in the case. The errors assigned are substantially to the 
effect that the facts as found by the court, under the pleadings in 
the case, do not warrant the judgment rendered. A careful exam- 
ination of the pleadings and flndings satisfies us that the flndings 
fully support the judgment, and that there is no room, under the 
facts as found, for the application of the maxim, "In pari delicto 
melior est conditio defendentis." The judgment of the circuit court 
is afflrmed. 



GERMAN INS. 00. v. OITÏ OF MANNING. 
(Circuit Court, S. D. lowa, C. D. February 16, 1897.) 

1. Municipal Bonus— Signatukes—Authokiït to Sion 

In the absence of auy mandatoiy requirement, by statute or otherwise, as 
to the manner in which bonds issued by a city shall be signed, sueh bonds 
may be signed by any offlcers of the city whom its goveming board désignâtes 
therefor; and upon demurrer to a complaint setting up bonds which recite that 
the city has caused the bonds to be signed by certain officers, who hâve in 
fact signed them, the city cannot urge that they are not its bonds because 
signed by such officers without its authority. 

S. Bame — Negotiabiliïy. 

Under section 500 of the Code of lowa, providiug that loans may be ne- 
gotiated by any municipal corporation in anticipation of the revenues thereof, 
as construed by the suprême court of the state, bonds issued by a municipal 
corporation pursuant to said statute may be negotiable in form. City of 
Brenham v. German-Ameriean Bank, 12 Sup. Ct. 559, 144 U. S. 173, and 
Merrill v. Town of Monticello, 11 Sup. Ot. 441, 138 U. S. 673, distinguished. 

The pétition herein avers, as cause of action : That on October 23, 
1884, the défendant, a municipal corporation organized under the 
laws of the state of lowa, and under the statutes of that state known 
as a city of the second class, issued its flve certain bonds of |1,000 
each, a copy of one of said bonds being as follows: 

"United States of America, 
"Number 1. Çl.OOO.OO 

"State pf lowa, City of Manning, lowa. 

"Ttie city of Manning, in the county of Carroll, and state of lowa, for value 
reeeived, promises to pay Frecport Machine Co., of Freeport, Ills., or order, at 
the Farmers' and Traders' Bank, Manning, lowa, on the 14th day of October, 
1894, the sum of one thousand dollars, with interest at the rate of 8 per cent, per 
annnm, payable at Manning, lowa, semiaunuaJIy on the 14th day of April and 
Oct. 14th in each year, on présentation and surrender of the interest coupons 
hereto attaehed. ïhis bond is issued by the city of Manning, lowa, under the 
provisions of section 500, chapter 10, of title 4, of the Code of 1873 at lowa, and 
in conformity with a resolution of the council of said city of Manning, lowa. 
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ndopted at a regular session of said council on the 14th day ot Oct, 1884. In tes- 
timony whereof, the said city of Manning, lowa, bas caused this bond to be signed 
by the treasurer and countersigned by the mayor of said city of Manning, lowa, 
this 23rd day of Oct., 1884. D. W. Sutherland, 

"Treasurer of the City of Manning, lowa. 
"J. W. Martin, 

"Mayor of the Oity of Manning, lowa." 

Indorsed on back: 

"Without recourse. 

"Freeport Machine Ck>. 
"W. S. Lamb, Treasr." 

The otlier four of said bonds are same as that copied, except as to 
the number of said bond stated thereon. That plaintiff — a citizen of 
the State of Illinois — is, by due indorsement, the owner and holder of 
ail âve of said bonds, and a bona fide purchaser thereof before ma- 
turity. That said bonds are, with interest thereon from October 14, 
1894, due and unpaid. PlaintifE asks judgment accordingly. De- 
fendant demurs. 

The grounds may be stated in two points, viz.; That the bonds in 
suit are invalid and void, because (1) no authority existed in the de- 
fendant city to issue the bonds in suit, and (2) such bonds, as set out in 
pétition, were issued by the treasurer and mayor of défendant, and 
not under authority of or by défendant. The présent hearing is on 
this demurrer. 

Berryhill & Henry, for plaintiff. 

B. I. Salinger and Cummins, Hewitt & Wright, for défendant. 

WOOLSON, District Judge. Counsel hâve not pointed the court 
to any mandatory requirement of statute or otherwise with référence 
to the manner in which bonds issued by an lowa city shall be signed. 
In the absence of such mandatory requirement, it would seem that 
the bonds of a city might be signed by any of the ofScers of the city 
whom the city council, as the governing board of the city, should des- 
ignate theref or. The bonds in suit, as issued by said défendant, re- 
cite that "the said city of Manning, lowa, bas caused this bond to be 
signed by the treasurer and countersigned by the mayor of said city 
of Manning," etc. TJpon demurrer to said pétition, the défendant 
city may not — in the face of this récital — successfully urge that the 
bonds are not the bonds of said city, because signed without its au- 
thority therefor by the treasurer and mayor. Tlie récitals in the 
bonds must be held, certainly when attacked by demurrer, to speak 
the truth, and, as thus spoken, the truth overthrows the second point 
of demurrer. 

Section 500, c. 10, tit. 4, Code lowa 1873, is as follows: 

"500. Loans may be negotiated by any municipal corporation in anticipation 
of the revenues thereof, but the aggregate amounts of such loans shall not ei- 
ceed the sum of three per cent, upon the taxable property of any city or town." 

By amendatory législation this section was somewhat changed as 
to the amount of loans permitted, such aggregate varying according to 
population; but thèse amendments are immaterial as to the point to be 
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now considered. The contention of défendant is that the section just 
quoted does not authorize the city to évidence by negotiable bonds a 
loan made "in anticipation of revenue," and that the bonds in suit, 
being negotiable bonds, and issued, as in said bonds recited, under the 
section which authorizes loans to be negotiated only "in anticipation 
of revenue," were issued by the city without authority therefor, and 
are invalid and void in the hands of a bona flde holder. Plaintiff 
does not contest the proposition that, if the bonds were by the city 
issued without authority of law therefor, they are invalid in the hands 
of a bona flde holder. But plaintiff maintains the right of the city to 
issue, under said section 500, the negotiable bonds in suit. The ques- 
tion whose décision détermines the présent hearing is whether said 
section 500 authorizes a municipal corporation to issue, in anticipation 
of its revenues, negotiable bonds of the character of those in suit. 
There exists no disagreement of counsel herein as to the gênerai rules 
to be followed in ascertaining the powers granted by the act of incor- 
poration of a city. As was said by Chief Justice Marshall in Head v. 
Insurance Cb., 2 Cranch, 169, when speaking of bodies having only a 
légal existence: 

"The act of incorporation ia to them an enabling act. It gives them ail the 
ix)wer they possess. It enables them to contract; and when it presciibes to them 
a mode of contracting they must observe that mode, or the instrument no more 
créâtes a contract than if the body had never been incorporated." 

In his valuable treatise on the Law of Municipal Corporations (4th 
Ed., § 89), Judge Dillon, treating of the powers of municipal corpora- 
tions, says: 

"It is a gênerai and undisputed proposition of law that a municipal corporation 
possesses and can exercise the foUowing powers, and no others: First, thoae 
granted in express words; second, those necessarily or fairly implied In, or inci- 
dent to, the powers expressly granted; third, those essential to the declared ob- 
Jects and purposes of the corporation, — not simply convenient, but indispensable. 
Any fair, reasonable doubt concerning the existence of the power is resolved by 
the courts against the corporation, and the power is denied. Of every municipal 
corporation, the charter or statute by which it is created is its organic act. 
Neither the corporation nor its ofBoers can do any act, make any contract, incur 
any liabilities, not authorized thereby, or by some législative act applicable tSere- 
to. AU acts beyond the scope of the powers granted are void." 

In Minturn v. La Rue, 23 How. 435, 436, the suprême court of the 
United States, speaking through Mr. Justice Nelson, déclare: 

"It is a well-settled rule of construction of grants by the législature to corpora- 
tions, whether public or private, tliat only such powers and rights can be exer- 
cised under them as are clearly comprehended within the words of the act, or 
derived therefrom by necessary implication, regard being had to the objects of the 
grant. Any ambiguity or doubt arising ont of the terms used by the législature 
must be i-esolved in favor of the public." 

See, also, Barnett v. Denison, 145 U. S. 135, 141, 12 Sup. a. 819. 
The same rule of construction is followed by the suprême court of 
lowa in Henke v. McCord, 55 lowa, 381, 7 K W. 623; Becker v. Wa- 
terworks, 79 lowa, 419, 44 N. W. 694. The décisions of the suprême 
court of the United States, as applied to statutes somewhat similar 
in terms to the lowa statute above copied, do not présent entirely 
harmonious constructions. A brief référence to some of thèse deci- 
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sions may be necessary to a décision herein. Eogers v. City of Bur- 
lington, 3 Wall. 654, was decided in 1865. That court had thereto- 
fore been required to détermine varions questions relating to bonds 
issued by lowa municipal corporations. Gelpcke v. Citv of Du- 
buque, 1 Wall. 175; Meyer v. City of Muscatine, Id. 384. The Mus- 
catine Case upheld the validity of bonds issued by that city, under 
power, in its charter, "to borrow money," etc. The Burlington Case, 
supra, involved (1) whether the power conferred on the city "to 
borrow money for any public purpose" gave authority to borrow 
money to aid a railway company, and (2) whether such power to 
"borrow money" gave the municipality the authority to guaranty 
payment of 20-year negotiable bonds issued by the company. The 
court (five to four) decided both thèse points in the affirmative. The 
décision of the latter point of necessity compelled the court to con- 
sider and afflrmatively décide that authority to issue negotiable 
bonds was granted by the charter power to "borrow money." Mitch- 
ell V. City of Burlington, 4 Wall. 270, involved the same gênerai ques- 
tions of the power of the city, except that the bonds in question were 
bonds of the city, signed by its mayor and recorder, and recited they 
were issued "to provide for procuring and investing the loan of $10,- 
000 to the city, to be invested in the stock of the • • * Plank- 
Eoad Co., and for other purposes." The answer of the city set up 
as one of its défenses "tiat the officers of the city had no authority 
to issue the bonds, and that the bonds, as against the défendant 
city, were void." To this part of the answer plaintifE demurred. 
The trial court sustained the demurrer. The opinion of the court 
(page 273) déclares that the pleadings raise the question of the valid- 
ity of the bonds. The court announce that they are satisfled with 
the décision reached by the court at the previous term, when the 
présent défendants presented the same question, and the court held 
"that the power to borrow money for any public purpose, within the 
meaning of the provision, was conferred by the charter in express 
terms, and th'at there was nothing in the constitution of the state 
which limited the authority so conferred, or rendered it invalid." 
In the extract just quoted référence is made to Bogers v. City of 
Burlington, supra, and to the charter power of the city to "borrow 
money for any public purpose." On page 274 the court expressly 
déclare that "the bonds of the corporation, given as the means of 
raising the money, are within the power conferred by the provi- 
sion"; i. e. "to borrow money," etc. Larned v. City of Burlington, 
4 Wall. 275, is along the same Unes of décision. It is not necessary 
hère to trace the décisions of the suprême court subséquent to thèse 
Burlington Cases, decided in 1865 and 1866, and prior to City of 
Brenham v. German- American Bank (decided in 1892) 144 U. S. 173, 
12 Sup. et. 559. The intermediate cases are referred to and consid- 
ered in the Brenham opinion and in the dissenting opinion therein 
filed. On page 187, 144 TJ. S., and page 564, 12 Sup. Ct., the court 
déclare, after distinguishing and considering such cases: 

"We therefore must regard the cases of Rogers v. City of Burlington and 
Mitchell Y. City of Burlington as overruled in the particular referred to by later 
cases in this court." 
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The act incorporating the city of Brenham provided: 

"Sec. 2. The city council shall hâve power and authority to borrow for gênerai 
purposes not exceeding fifteen thousand dollars on the crédit of the city." 

The opinion states (page 179, 144 U. S., and page 561, 12 Sup. Ct.) 
that: 

"The court charged the jury 'that the power in the city to borrow money car- 
lied with it the authority to issue the bonds, and that the défendant had capacity 
to issue the bonds in question as commerciaJi paper, and bind itself to pay them 
and the coupons. * • •' The principal contention on the part of the défendant 
is that it was without authority to issue the bonds, and that they were void for 
ail purposes, and in the hands of ail persons." 

On page 181, 144 U. S., and page 562, 12 Sup. Ct, the court state: 

"That in exercising its power under its charter to borrow not exceeding fifteea 
thousand dollars on its crédit, for gênerai purposes, the city could give to the 
lender, as a voucher for the repayment of the money, évidence of indebtedness in 
the shape of nonnegotiable paper, is quite clear; but that does not cover the 
right to issue negotiable paper or bonds, unimpeachable in the hands of a bona 
fide holder. • ♦ * The power to bon'ow the eleven thousand dollars would not 
hâve been nugatory, unaccompanied by the power to issue negotiable bonds there- 
for. * • * The confining of the power in the présent instance to a borrowing 
of money for gênerai purposes on the crédit of the city limits it to the power to 
borrow money for ordinary governmental purposes, such as are generally carried 
eut with revenues derived from taxation; and the presumption is that the grant 
of the power was intended to confer the right to borrow money in anticipation 
of the receipt of the revenue taxes, and not to plunge the municipal corporation 
into a debt on which interest must be peid at the rate of ten per centum per an- 
num semiannually for at least ten years. It is easy for the législature to confer 
upon a munieipality, when it is constîtutional to do so, the power to issue ne- 
gotiable bonds; and under the well-settled rule that any doubt as to the exist- 
ence of such power ought to be determined against its existence it ought not to 
be held to exist in the présent case." 

The court conclude (page 188, 144 U. S., and page 565, 12 Sup. Ot.), 
"as there was no authority to issue bonds, eren a bona flde holder of 
them cannot hâve a right to recover upon them or their coupons" (the 
action was brought by a bona flde holder to recover on said bonds), 
and the cause is sent back to the trial court with directions to dismiss 
the case, and render gênerai judgment for the défendant city. 

As in part illustrating the force and estent of the décision in the 
Brenham Case, we may quote a portion of the opinion in Merrill v. 
Town of Monticello, 138 U. S. 673, 691, 11 Sup. Ct. 441, which is ap- 
provingly quoted by Justice Blatchford in the Brenham opinion (page 
187, 144 U. S., and page 564, 12 Sup. Ot.): 

"It is admitted that the power to borrow money or to încur indebtedness car- 
ries with it the power to issue the usual évidences of indebtedness by the corpora- 
tion to the lender or creditor. Such évidences may be in the form of promissory 
notes, warrants, and, perhaps, most generally in that of a bond. But there is a 
marked légal différence between the iwwer to give a note to the lender for the 
amount of money borrowed or to a creditor for the amount due, and the power to 
issue for sale, in open market, a bond, as a commercial security, with immunity, 
in the hands of a bona fide holder for value, from équitable défenses. » * • 
It does not follow that, because the town of Monticello had the right to conti:act 
a loan, it had, therefore, the right to issue negotiable bonds, and put them on the 
market as évidences of such loan. To borrow money, and to give a bond or obli- 
gation therefor which may circulate in the market as a negotiable security, freed 
from any equities that may be set up by the maker of it, are, in their nature and 
légal effect, essentially différent transactions. In the présent case, ail that can be 
contended for is tUat the town had the power to contract a loan, under certain 
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spedfied restrictions and limitations. Nowhere ta tlie statute îs tliere any ex- 
press power given to issue negotiable bonds as évidence of such loan. Nor can 
such power be implied, because the existence of it is not necessary to carry ont 
any of the purposes of the municipality." 

To the décision announced in the Brenham Gase, Justices Harlan, 
Brewer, and Brown enter a most vigorous dissent. That the déci- 
sion must hâve been the resuit of specially earnest discussion at 
the consultation table, and after clear considération of its far-reach- 
ing effect, is évident from the dissenting opinion (page 196, 144 U. S., 
and page 568, 12 Sup. Ot.): 

"It seems to us that the court in the présent case announces for the first time 
that an express power in a municipal corporation to borrow money for corijorate 
or gênerai purposes does not, under any circumstances, carry with it by implica- 
tion authority to exécute a negotiable promissory note or bond for the money so 
borrowed, and that any such note or bond is void in the hands of a bona fido 
holder for value. • * * But if it [authority to borrow money'J may not be ex- 
ercised by giving negotiable notes or bonds as évidences of the indebtedness so 
created, — which is the mode usually adopted in such cases, — the power to borrow, 
however urgent the necessity, will be of little practdcable value. Those who hâve 
money will not lend It upon mère vouchers or œrtificates of indebtedness. The 
nggregate amount o-f negotiable notes and bonds executed by municipal corpora- 
tions for legitimate purposes, under express power to borrow money simply, and 
now ovttstanding In every part of the country, must be enormous. A déclaration 
by this court that such bonds and notes are void because of the absence of ex- 
press législative authority to exécute negotiable instrumenta for the money bor- 
rowed, will, we fear, produce incalculable misehief." 

The décision announced in the Brenham Case, though rendered by 
a divided court, appears to be accepted by thàt court as finally set- 
tling the point so decided. Thus, in Board v. De Kay, 148 U. S. 591, 
601, 33 Sup. Ot. 706, the court, speaking through Mr. Justice Brewer. 
— who was one of the dissenting justices in the Brenham Case, — say, 
in a unanimous opinion: "While it is true that the power to borrow 
money granted to a municipal corporation does not carry with it by 
implication the power to issue negotiable bonds (Citv of Brenham v. 
German-American Bank, 144 U. S. 173, 12 8up. Gt. 559)," etc. 

The Brenham Gase has also been recognized and followed on the 
point above mentioned by circuit courts and circuit courts of appeals 
in the varions circuits. Lehman v. Gity of San Diego (S. D. Cal.) 73 
Fed. 105; Eathbone v. Board (D. Kan.j Id. 395, 399; City of Cadil- 
lac v. Woonsocket Inst. for Savings (Sixth Circuit) 7 C. G. A. 574, 
58 Ped. 935, 938; and also Ashley v. Board, 8 C. C. A. 455, 60 Fed. 
55, 67; Gity of Evansville v. W'oodbury (Seventh Circuit) 9 0. C. 
A. 244, 60 Fed. 718, 720; Coffln v. Board (Eighth Circuit) 6 C. 0. A. 
288, 57 Fed. 137, 141; and Ashuelot Nat. Bank v. School Dist. No. 
7, Valley Co., 5 C. C. A. 468, 56 Ped. 197, 199. In the Case of thfi 
Ashuelot Bank, just cited, the circuit court of appeals, speaking 
through Circuit Judge Thayer, quote from the dissenting opinion in 
the Brenham Gase that portion which we hâve hereinbefore quoted 
and set out, and remark: 

"It is unnecessary for us to assert that the décision last referred to [Brenham 
Gase] goes to the full extent, last indieated [in extract from dissenting opinion], 
of holding that a municipal corporation can only acquire authority to issue 
negotiable securities by a statute which confers such power in express language, 
and that the power will not be implied under any circumstances. We think. 
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howerer, that we may fairly affirm that the two authorities heretofore cited— 
Merrill v. Town ot Monticello and City oî Brenham v. Grerman-American Bank— 
do establish the follo-wing propositions: First, that an express power conferred 
upon a municipal corporation to borrow money for eorporate purposes does not in 
itself carry with it an authority to issue negotiable securities; second, that the 
latter power will never be implied in favor ot a municipal corporation, unless such 
implication is necessary to prevent some express eorporate power from becoming 
ntterly nugatory; and, third, that in every case where a doubt arises as to the 
right of a municipal corporation to exécute negotiable securities, the doubt should 
be resolved against the existence of any such right." 

Counsel hâve pointed us to no provision in the constitution or stat- 
utes of lowa which expressly confers on a municipal corporation 
in the state the authority to issue negotiable securities, where a 
loan is negotiated in anticipation of revenues. If, then, the déci- 
sions — hereinbefore referred to — of the suprême court of the United 
States and of the circuit court of appeals for this circuit are to con- 
trol the judgment of this court in deciding whether the bonds in suit 
are valid, judgment must be rendered against their validity. In 
that event we might adopt the language of the court in the Ashuelot 
Kank Case, supra (page 200, 56 Fed., and page 471, 5 0. C. A.), and 
say: 

"We are therefore constrained to hold that the bonds sued on were issued with- 
out authority by law, and that no holder thereof could acquire the rights of an in- 
nocent purchaser of commercial paper." 

Plaintifif, however, insists that the later case of City of Evansville 
V. Dennett (decided March 3, 1896) 161 U. S. 434, 16 Sup. Ot. 613, as 
applied to the facts averred in pétition in case at bar, compels the 
overruling of défendant'» demurrer, To reconcile the opinion in 
(he Evansville Case with those delivered in the Monticello and Bren- 
ham Cases is not an easy task. Some portions of the latter case ap- 
pear to be irreconcilable with the earlier cases referred to. It is 
probable, however, that this largely arises from the peculiar man- 
ner in which the Evansville Case was brought before the court. 
They received it upon certificate from the judges of the circuit court 
of appeals, accompanied with certain spécifie questions, to which 
answers were desired. The suprême court were, in their considéra- 
tion of the case, largely limited to the scope of thèse questions, 
which related to the law of estoppel as applied to récitals in the 
bonds. None of the questions in express terras bring before the 
court for their décision the authority of the city to issue the bonds 
in suit. And yet this point appears involved therein. Justice Har- 
lan delivers the opinion, to which no dissent appears. By act of 
législature the city of Evansville was, in its charter, expressly author- 
ized "to take stock in any chartered company for making roads to 
said city"; and "the city council shall hâve power to borrow money 
and levy and coUect taxes • * * for the payment of said stock." 
The city issued |300,000 of negotiable bonds in payment of that 
amount of stock to rallroads. Having decided that stock of a rail- 
road leading to that city came within the tenus of the charter, the 
court inquire (page 441, 161 TJ. S., and page 616, 16 Sup. Ct.) : 

"Was a bona fide purchaser of the bonds issued in payment of a subscription to 
stock — the power to subscribe being clearly given — bound to know that the condi- 
tions précèdent to the exercise of the power were not pertormed?" 
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On page 443, 161 U. S., and page 616, 16 Sup. Ot., the court say: 

"The charter of the city ol Bvansville gave authority to subscribe to the stock 
of thèse railroad corporations, and, as held by the suprême court of Indiana in 
Evansville, Indianapolis & Cleveland Straight-Line Railroad Oo. v. City of 
Bvansville, 15 Ind. 395, 412, the express power given to borrow money necessarily 
implied 'the power to détermine the time of payment, and also the power to issue 
bonds or other évidences of indebtedness.' As, therefore, the récitals in the bonds 
import compliance with the city's charter, etc. * * ♦ With such récitals be- 
fore them, they had the right to assume that the circumstances existed which 
authorized the city to exercise the authority given by the législature." 

The court, in announcing the conclusions reached, say (page 446, 
161 U. S., and page 618, 16 Sup. Ct.): 

"The city having authority, under the circumstances, to put thèse bonds upon 
the market, and having issued them under the corporate seal of the city, and un- 
der the attestation of its highest officer, certifying ihat they were made in payment 
of a subscription of stock made in pursuance of the city's charter, the principles 
of justice demand that the bonds in the hands of bona fide holders for value should 
be met according to their terms, unless some olear, well-settled rule of law stands 
in the way. No such obstacle exists." 

Between the Monticello Case (which was also an Indiana case) and 
the Evansville Oase there exists this différence: that in the latter 
there was given express authority to borrow money for payment of 
stock, while in the former such authority was implied only. But 
the doctrine of the Brenham Oase, as stated by the circuit court of 
appeals for this (Eighth) circuit in the Ashuelot Bank Oase, supra, 
places express authority in the municipal charter to borrow money 
on the same level with implied authority to borrow same. Neither 
is sufificient in itself to sustain the issuing of negotiable commercial 
bonds. The further po,8sible différence between the Monticello and 
Evansville Oases may be stated — though the absence in the Monti- 
cello Oase of citation of titles of Indiana cases makes the différence 
less positive — that the former case refuses to recognize as controlling 
or to follow the Indiana cases, while the latter décision apparently 
recognizes and is controlled by the same Indiana décisions. 

Plaintifl points us to certain lowa décisions, wtiich it insists must 
govem the ruling on the présent demurrer. The first case in point 
of time is Austin v. District Tp. (decided in 1879) 51 lowa, 102, 49 
N. W. 1051. This was an action brought on a school order pur- 
porting to be given for money furnished in the érection of a school- 
house. The facts appear to be that the défendant school-district 
township, having voted to build a schoolhouse, incurred some indebt- 
edness in its building. To discharge the same, défendant borrowed 
of plaintiff the amount named in the order, and therewith paid the 
debt. Défendant insisted that the directors of défendant, in thus 
borrowing the money, acted beyond the scope of their officiai powers, 
and the défendant is not bound thereby. The court hold the défend 
ant liable, regarding the transaction the same (page 105, 51 lowa, 
and page 1052, 49 N. W.) as though the order had been delivered di- 
rectly to the creditor of the district in payment of his debt, and he 
had then sold the order to plaintiff. "If the défendant in case at bar 
had given its promissory note or order to the original creditor, we 
présume its power to do so would not hâve been questioned." This 
case apparently décides nothing further than was decided in the 
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Montîcello and Brenham Oases, so far as concerns the pending case, 
— that a corporation may exécute valid évidences of indebtedness 
for valid debts; but it is far from holding that it may, witbout ex- 
press authority tiierefor, issue negotiable commercial bonds, run- 
ning for a long period of years, etc. It may, however, be regarded 
as leading up to the next case, — Sioux City v. Weare (decided in 
1882) 59 lowa, 95, 12 N. W. 786. This is the only case in the lowa 
Keports, so far as counsel hâve indiçated or I hâve found, wherein 
is construed section 500, — the section of the lowa Code under which 
the bonds in suit were issued. The facts, as stated in the opinion, 
were that one Greene had recovered a judgment against the city for" 
Personal injuries caused by dirt placed in the streets by défend- 
ant. The city paid the Grreene judgment in negotiable bonds. 
Having duly notifled défendant of pendency, etc., of the Greene ac- 
tion, the city now sued Weare, to recover from him the amount it 
had been compelled to pay Greene. Weare, as part défense, avers 
"the bonds were issued without authority of law, and were void, 
and constituted no payment of the judgment." The court say (page 
98, 59 lowa, and page 787, 12 N. W.): 

"But the défendants rely in part upon a provision of the statute. They say that 
municipal corporations are authorized to issue bonds only as évidence of a loau of 
money, and that, if we are to treat the transaction as a loan of money, it cannot 
be upheld, provided the indebtedness of the city at the time exceeded five per cent, 
of the value of the taxable property, as the amendaient avers it did. The pro- 
vision of the statute relied upon is section 500 of the Code, and is in thèse words: 
'Loans may be negotiated by any municipal corporation in anticipation of the rev- 
enues thereof, but the aggregate amounts of such loans shall uot exceed the sum 
of five per cent, of the taxable property.' The transaction in question, while not 
strictiy a loan, cornes, we think, within the spirit "of the provision authorizing 
loans. • • • We are unwilling, therefore, to give the statute such a strict 
construction as to deprive municipal corporations of the exercise of the right in 
question, which, it appears to us, must often be a valuable one. Now, where a 
municipal corporation borrows money on time, or does an équivalent aet, as, in 
this case, negotiates for time in the payment of indebtedness, it may doubtiess 
give its written obligation, and there eau, we think, be no objection to the obliga- 
tion being in the form of bonds. Kogers v. City of Burlington, 3 Wall. G54. Pos- 
sibly the statutory limitation would reuder the bonds invalid if given in exeess 
of the limitation, and that, too, if given for the extinguishment of an antécédent 
and valid indebtedness; but that point we do not détermine." 

The bonds in controversy herein were "six per cent, negotiable 
bonds." Page 97, 59 lowa, and page 786, 12 N. W. "The bonds were 
made negotiable," Page 99, 59 lowa, and page 788, 12 N. W. Their 
validity was upheld by this décision, in which ail the judges concur. 
The bonds in suit in case at bar were issued in October, 1884. The 
Sioux City- Weare Case was decided in June, 1882. The Brenham 
Case, supra, was decided by the suprême court of the United States 
in 1892, To what test are plaintiff's rights in case at bar to be sub- 
jected? Had no construction been placed upon the lowa statute by 
the highest court of that state, there must, under the circumstances, 
hâve been a décision against plaintiff; for the Evansville-Dennett 
Case, supra, is based on the construction given by the Indiana su- 
prême court to the statute of that state. Hère is involved the force 
and effect of an lowa statute, under the construction given to it by 
the suprême court of this state. 
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So far as contract rights are concerned which accrue under a stat- 
ute, such statute is to be construed in the light of the judicial con- 
struction of such statute which obtained when the contract was en- 
tered into. Such construction becomes part of the statute, aud is to 
be read into it as though written therein, when those contract rights 
are under considération. Douglass v. Pike Co., 101 U. S. 677, 689; 
Anderson v. Santa Anna Tp., 116 U. S. 356, 362, 6 Sup. Ct. 413; Ger- 
man Sav. Bank t. Franklin Co., 128 U. S. 538, 9 Sup. Ct. 159. The 
construction announced in Sioux City v. Weare, supra, validâtes ne- 
gotiable bonds when issued as "loans negotiated by a municipal cor- 
poration in anticipation of the revenues thereof." This décision ap- 
pears to hâve remained undisturbed. Through a period of 14 years 
has session after session of that court been held, and no change in 
that construction has been given; nor through session after session 
of the gênerai assembly has the lawmaking power of the state sought 
to change the statute as thus construed by the suprême court. Al- 
though rendered some years subséquent to the Burlington Cases, supra, 
in 3 and 4 Wall., the construction in the Sioux City Case is in complète 
harmony with the views of the suprême court of the United States as 
declared in those Burlington Cases. When the Sioux City-Weare 
Case was decided, the Burlington Cases had not yet been formally 
overruled by the suprême court of the United States. And, as will 
hâve been noticed, Rogers v. City of Burlington, supra, is cited in the 
Sioux City-Weare Case as an authority for the décision there made. 
That the Rogers Case has, in the Brenham Case, supra, been formally 
declared to be overruled does not work the overruling of the Sioux 
City décision. As a matter of law, applied, not to statutes, but to 
the broad fleld of commercial law, this court would be bound by the 
latest décision of the suprême court of the nation concerning the right 
of a municipal corporation to issue negotiable commercial securities, 
without express législative authority therefor. But this court is 
bound to foUow the highest court of the state in whatever settled con- 
struction it shall give to a statute. "As a rule, we treat the construc- 
tion which the highest court of a state has given the statute of a state 
as part of the statute, and govem ourselves accordingly," say the 
court in Douglass v. Pike Co., 101 U. S. 677, 687. But the décision 
further déclares a différent rule may apply where the state court has 
given varying décisions as to such statute. "This court must recog- 
nize this décision of the suprême court of the state as an authoritative 
construction of the statute, made before the bonds were issued, and to 
be followed by this court. Douglass v. Pike Co., supra; Green Co. v. 
Conness, 109 U. S. 104, 3 Sup. Ct. 69; Burgess v. Selia;man,107U.S.20 , 
2 Sup. Ct. 10; German Sav. Bank v. Franklin Co., 128 U. S. 526, 538, 9 
Sup. Ct. 159." Commencing with its early expressions by Chief Justice 
Marshall in 2 Cranch,andcontinuing with fréquent restatements there- 
of to its latest session, the reported décisions of the suprême court af- 
firm the rule that in ail cases depending upon a state statute thefederal 
courts will adopt and follow the adjudications of the court oflast resort 
in the state in its construction, when that construction is well settled. 
In a note attached to Burgess v. Seligman, 107 U. S. 20, 34, 2 Sup. Ct. 
10, are cited a large number of cases wherein this rule is considered. 
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Although this Sioux City-Weare Case, supra, is the onlj décision of 
the lowa suprême court construing section 500 of the Code in tlie mat- 
ters hère in question, yet that décision has never been in any way ques- 
tioned in that court, and is the settled law of lowa in that regard. 
Thus it is like the Indiana décision cited and followed in the Evans- 
ville-Dennett Case, supra. The décisions in the Monticello and Bren- 
ham Cases, supra, on which défendant relies in support of his demur- 
rer, are not applicable. While those cases establish the binding 
rule for original construction, the rights of plaintiff, as the holder of 
the bonds in suit, accrued under the previous interprétation of the 
lowa suprême court, and must be preserved herein as to the bonds in 
suit. The pétition allèges that the interest coupons of ail of thèse 
bonds in suit up to and including the 14th day of October, 1894, hâve 
been paid. Thus défendant for 10 years, and up to maturity of the 
bonds, has semianDually paid interest falling due on thèse bonds, 
without any objection being urged, so far as now appears, to the 
validity of the bonds, thereby, wlth whatever force it may be entitled, 
admitting their validity. In the words of Mr. Justice Matthews (City 
of Savannah v. Kelly, 108 U. S. 184, 191, 2 Sup. Ot. 468), "after the 
lapse of thirteen years, it would be contrary to good faith and com- 
mon justice to permit défendant to allège a newly-discovered construc- 
tion of an equivocal power." The language of Mr. Justice Harlan 
in concluding the unanimous opinion of the court in City of Evansville 
v. Dennett, 161 U. S. 446, 16 Sup. Ct. 618, when so changed as to adapt 
itself to the bonds in suit, may fltly close this décision, already extend- 
ed at too great length; 

"The conclusion we hâve reached on légal grounds • * • îs the more satis- 
factory, because of the long time which elapsed before any question was raised 
by the city as to the validity of the bonds. The dty having authority, under the 
circumstances, to put thèse bonds upon the market, and having issued them under 
the corpoTate seal of the city, and under the attestation of its highest offieer, cer- 
tifying that they were issued under section 500 of the Oode, viz. for a loan nego- 
tiated in anticipation of its revenues, the principles of justice demand that the 
bonds, in the hands of bona fide holders for value, should be met according to their 
terms, unless some clear, well-settled rule of law stands in the way. No such 
obstacle exists." 

Let defendant's demurrer be overruled, and défendant be ordered 
to further plead herein by April 1, 1897; to ail of which défendant ex- 
cepts. 



MATHESON v. CAMPBELL. 
(Circuit Court of Appeals, Second Circuit. January 13, 1897.) 

1. Patents— Mis OSE of Chemicil Tekms. 

The use of "nitrate" of sodium for "nitrite" of sodium, in the spécifications 
of a patent for a coloring compound made from coal-tar products, held not 
sufficient to invalidate the patent, it appearing that no one skilled in the art 
would be misled thereby, and that this particular misuse of terms was com- 
mon in the earlier patents relating to the art. 69 Fed. 597, afiirmed. 

2. Same — Omissions from Speciftcation-s— Pkoduct Patext. 

In a patent for a coloring compound made from a coal-tar product, the 
omission, from the description- of the spécifie process, of an express direction 
for a second diazotjzation, whereby an amido-azo compound is converted into 
a diazo-azo compound, held immaterial, as any one skilled in the art would 
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nnderstand that there was to be a second diazotization, because It was so 
stated in the gênerai formula, and because a référence in the spécification to 
a diazo-azo compound would inform any praetical coal-tar manufacturer that 
it was necessary. 69 Fed. 597, aflarmed. 

3. Same— Defects in Spécifications— Ehhoks of Solicitor. 

The rule that an applicant is bound by the acts of his soliciter does not re- 
quire the avoidance of a patent on the theory of a fraudulent suppression or 
misrepresentation, where, through the solicitor's ignorance of the chemical 
processes involved, some changes were made in the original spécifications, dur- 
ing the absence of the applieants in Europe, resulting in immaterial omissions 
and errors, which could not mislead one skilled in the art. 

4. Same — Color Compounds — Coal-Tar Puobocts. 

A patent for a coloring compound made from coal-tar products should be 
so plain in its description that an ordinary manufacturer of aniline colors, 
having such ordinary knowledge as existed in this country at the date of the 
patent, -would be enabled thereby to carry ont successfuUy its processes. 69 
Fed. 597, afflrmed. 

5. Same— Products ou Compositions or Matter — Identifioatiox. 

Bvery patent for a product or composition of matter must identify It so 
that it can be recognized aside from the description of the process for making 
it, or else nothing can be held to infringe which is not shown to hare been 
made by that process. 

6. Same— Te3Ts op Idestctt. 

When an alleged infringing compound fails to respond to the varions spécifie 
tests of identity which the patentée himself bas selected and set forth in his 
patent, he cannot fairly insist that it is identical with his product. 
t. Same — Acts of Soltcitok. 

When an identifying test bas been put into a patent covermg a compound 
or chemical product, by the soliciter, in the absence of his client, and the 
latter accepts the patent, and applies for no reissue on the ground of mis- 
take, the court, in a suit for infringement, will not, at the patentee's instance, 
ignore the test altogether, as ridieulous surplusage. 

8. Same— Ox Reheabing— Constkuotion — Validity. 

ïhe spécifications of a patent for a color compound produoed from coal-tar 
products set forth, by a gênerai formula, as the broad invention or discovery, 
that any sulpho acids of any radical (a group comprising over 100 différent 
substances), when treated according to the process described, would produce 
the compound of the patent. The patent then set forth, "as an eiample," a 
spécial process by which the compound was produoed from one of thèse sub- 
stances. In fact, only a few of the substances would produce the compound. 
Held, that the patentées were not entitled to a monopoly of ail the substances 
which might be found, by future expérimenta, to produce the compound claimed; 
.nor could the patent be construed as covering merely the particular substance 
used in their "example," and it was therefore void. 69 Fed. 597, reversed. 

9, Same — Color Compounds— Coat^-Tar Prodcots. 

The Hoffman & Weinberg patent. No. 345,901, for a naphthol-black color 
compound, produeed from coal-tar products, construed, and held invalid, be- 
cause it claims an invention or discovery much broader than that actually 
made. 69 Fed. 597, reversed. 

This is an appeal fTOm a decree of the circuit court Southern dis- 
trict of New York sustaining the validity of United States letters pat- 
ent No. 345,901, dated July 20, 1886, to Hoffman & Weinberg, assign- 
ors to Leopold, Casella & Oo., for "naphthol-black color compound," 
and flnding infringement thereof by the appellant, John Campbell. 
A most exhaustive discussion of the many points raised in the case 
will be found in the opinions of the circuit court on the trial and 
upon a rehearing. They are reported in 69 Fed. 597, and 77 Fed. 280. 

The patent reads as follows, the paragraphs being hère numbered 
for convenience of référence. 



912 78 FEDERAL REPORTER. 

"(1) Be ît known that we, Meinhard Hoffman and Arthur Weinberg, î)oth re- 
sidiug in Mainkur, near Frankfort on the Main, Germany, liave invented certain 
new and useful improvements in coloring matters, of wliich tlie following spécifica- 
tion is a full description: 

"(2) The présent invention relates to a new method for manufacturing bhie to 
violet coloring matter belonging to the azo group. 

"(3) We take one of the compounds corresponding to the gênerai formula, B 
(S Os H)x — N=N — Cio He N H2 (a), obtained by the reaction of diazo-siilphcmic 
acids upon alpha-naphthylamine, and couvert it into the diazo-azo compound, with 
the necessary quantity of nitrous acid. This diazo-azo compound is theu allowed 
to react npon naphthol or naphthol sulphonic acids in an alkaline solution. 

"(4) As an example, we shall describe the process of carrying ont the manufac- 
ture of the dark-blue azo coloring matter, which we call 'naphthol-biack.' We 
dissolve thirty-five kilograms naphthylamine disulphonate of sodium in three hun- 
dred liters of water acidulated with thirty kilogramp of muriatic acid, twenty- 
one degrees Baume, and diazotize by addition of seven kilograms of nitrate of 
sodium in aqueous solution at a low température. Thereupon eighteen kilograms 
of chlor-hydrate of alpha-naphthylamine dissolved in five hundred liters of water 
are poured into the above mixture, while eonstantly stirring. The diazo-azo com- 
pound thus formed is allowed to act upon a solution of thirty-six kilograms of 
beta-naphthol alpha-disulphonate of sodium (sait B), kept alkaline by addition 
of twenty kilograms ammonia, of twenty per cent. The immediately formed col- 
oring matter séparâtes completely by addition of commou sait. It is then filtered, 
and is deUvered to the trade as a black paste, or in solid form. 

"(5) Naphthol-black produces on the fiber, in an acidulated bath, dark-blue 
shades. It is very soluble in water, insoluble in spirit, and dissolves in strong 
sulphuric acid with green color. Eeducing agents destroy the color-forming alpha- 
naphthylamine besides other products. 

"We claim, as a new product, the herein-described dye stuff or coloring matter 
of a black color, and capable of dyeing shades of dark blue, as set forth. 

"In testimony," etc. 

As a convenient préface to the use in the followmg opinion of 
technical terms, the following excerpt from the opinion of the cir- 
cuit court may be consultée!: 

"Certain aniline colors derived from coal tar are known as 'azo compounds'; the 
Word 'azo,' derived from 'azote,' or nitrogen, being used to show that thèse com- 
pounds contained nitrogen in the form of nitrous acid. Among the chemical 
processes used in the création or development of coal-tai colors is that of azotiza- 
tion. To azotize such a color is to treat it with nitrogen. To diazotize is to unité 
two nitrogen atoms to a hydrocarbon radical, and to form a diazo-azo compound. 
A répétition of the process, or rediazotlzation, forms a diazo-azo compound. The 
gênerai formula, K (S O3 — H)x— N=N— Cio He N' H2 (a), includes the sulpho 
acids of any radical, a group comprising a great number and variety of colors." 

E. N. Dickerson, for appellant. 
Henry P. Wells, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LAOOMBE, CSrcuit Judge (after stating the facts). The patent, 
after the brief statement of inyention in paragraph 2, sets forth, in 
paragraph 3, what has been aptly called a "gênerai description" of 
the process to be followed in order to obtain the product sought to 
be patented, and, in paragraph 4, gives a spécifie description "as 
an example" of the process of carrying out the manufacture of the 
product when certain starting ingrédients named therein are used. 
Tliis paragraph has been aptly called the "spécial process." 

To the validity of the patent, it is objected that the spécification 
fails to disclose a process which will resuit in the product, because of 
errors and omissions in paragraph 4. If the directions of that para- 
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graph are literally followed, no dye stufl of a black color, and capable 
of dyeing shades of dark bine, will be produeed. The error consista 
in calling for the "addition of seven kilograms of nitrate of sodium," 
instead of the same quantity of "nitrite of sodium." The évidence in 
the case sustains the flnding of the circuit court that this error is 
immaterial, for the reason that no one skilled in the art would be 
misled by the mistake, "since it was well known at the date of the 
patent that it was necessary to use nitrite of sodium to carry out the 
diazotization in the manufacture of coal-tar colors, and that the use 
of the word 'nitrate' for 'nitrite' was common in the earlier United 
States azo patents." 

llie omission from paragraph 4 is of any express direction for a 
second diazotization, whereby the amido-azo compound is converted 
into a diazo-azo compound. On this point, again, we concur with 
the judge who heard the cause in the circuit court, in the flnding that 
this error of omission is immaterial, since any one skilled in the art 
would hâve understood that there was to hâve been a second diazoti- 
zation, because it is so stated in the gênerai description or formula 
of paragraph 3, and also because paragraph 4 itself indicates that the 
product of the first steps of the "spécial process" is to be a diazo-azo 
compound, which would be sufficient "to înform any practicaJ coal-tar 
manufacturer that a second diazotization was necessary." 

It appears that the spécification as originally flled called for 
"nitrite' of sodium, and not "nitrate," and gave spécifie directions 
in paragraph 4 to diazotize a second time. Défendant contends that 
the variance in thèse respects between the spécification as filed and 
as flnally amended cannot be claimed to be inadvertence, but, on the 
contrary, was a distinct and intentional change, and that the court 
should flnd that the patentée, for the purpose of deceiving the public, 
caused hjs spécification to contain less than the whole truth relative 
to his invention or disoovery, and should therefore hold the patent 
absolutely and ab initio void. Simpson v. Holliday, 13 Wkly. Rep. 
577. The applieants for this patent were in Europe and their solicit- 
or hère evidently knew little, if anything, about the chemistry of azo 
products; and there is nothing in the record to suggest that the 
changes which the solicitor made were due to anything except his 
own ignorance, or that he had any intent to mislead or to conceal. It 
is not doubted that an applicant is bound by the acts of his solicitor, 
but this contention seems to go beyond this wtolesome rule when it 
seeks to void a patent, upon the theory of a fraudulent concealment 
or fraudulent misrepresentation, because, through the solicitor's ig- 
norance, the spécifications, when describing the process of manufac- 
ture, contain some imnaaterial error or omission, which could not 
mislead a person skilled in the art. 

It is next objected that the patent is void because, as is alleged, a 
person skilled in the art, making the corrections of error and omis- 
sion above set forth, and following the spécial process of paragraph 
4, would, nevertheless, not succeed in producing the "naphthol-black" 
which that paragraph asserts to be the product of such process. The 
issue raised upon this branch of the case is tersely stated in appel- 
lant's brief : 
78 F.-58 
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"The b&dïes referred to In the example [of the spécial process] are, In the first 
place, napbthylamine disulphonate of sodium; in the second place, the chlor-hy- 
drate of alpha-naphthylamine; and, in the third place, beta-naphthol alpha-disul- 
phonate of sodium (sait E). The last two terms relate ocly each to a single body. 
The words 'naphthylamine disulphonate of sodium' relate to a number of bodies. 
Complainant's expert says five were known at the date of the patent, — acid K, 
acid G, and three other acids. * * • Defendant's expert, a chemist of the 
highest science, » * * tried in yain to produce the coloring matter of the pat- 
ent using thèse acids, and adding thereto the knowledge of the art as known to 
him. [This, of course, with the corrections above set forth.] In earrying out 
thèse eiperiments, he took the insti'uction of the art for the makiug of the acids 
he used, • • * and [with the acids thus made] entirely failed to produce thp 
results aimed at in the patent." 

Oomplainant's experts, on the other hand, insist that the diflScuIty 
with thèse experiments was that the acids used were not pure; and 
although they admit that the literature of the art, if followed in the 
manufacture of thèse acids, would hare resulted in acids more or less 
loaded with impurities, they Insist that one skilled in the coal-tar 
color art, when instructed, as he was by this patent, to take acid R, 
or acid G-, or what not, would hare understood that, before using such 
acid as starting material for producing an azo coloring matter, he 
should test it for impurities, and, when found, remove them. Upon 
this branch of the case, the évidence is voluminous and highly tech- 
nical. The judge at circuit reviewed it at great length. It is, of 
course, purely a question of fact, the discussion of -which need not 
be entered into in this opinion. The pertinent ruie of law is eor- 
rectly stated in appellant's brief : 

"Patents [such as this] should be so plain under the statute as that an ordinary 
manufacturer of aniline colore, having such ordinary knowledge as would exist 
in this country at the date of the patent, should be enabled by the instructions of 
that patent to carry out successfully its processes." 

The weight of évidence seems to support the flndings of the trial 
judge that: 

"It was the common practice in coal-tar factories, at the date of the patent in 
suit, to test the raw materials to be used in the manufacture of colors, in order to 
ascertain their character and degree of purity." 

It appears that, when naphthylamine disulphonate of sodium is 
used tec'hnically pure, — i. e. not chemically pure, but only in that 
degree of purity which the practice of the axt requires, — the reac- 
tions of the patent may be aifected. It would therefbre appear that 
the circuit court oorrectly found that: 

"The spécifications of the patent in suit are sufflcient to enable a person skilled 
in the art to obtain the product of the patent, using the ordinary knowledge of the 
class of persons to whom the patent is addressed." 

A much more serions objection to the validity of the patent arises 
by reason of what complainant's counsel calls the "effort of the in- 
ventors to protect themselves against such as might try to steal 
their broad discovery." Referring again to the patent, the following 
analysis of it is found in the testimony of complainant's experts: 

"The patent in suit was the first printed publication which described a process 
by which a black dye could be produced from coal tar. The patentées declared 
their broad invention, and described it in [paragraph 3]. They sald: 'If you take 
any sulpho acid of any radical, and treat as we direct you, you will get a color pro- 
ducing black.' By this déclaration they opened their discovery broadly to the 



MA.THESON V. CAMPBELL. 915 

public, concealing nothing. Thtn they proeeeded [paragraph 4] to take one radical 
naphthyi, and describe specifically the production of the black color from it. Hav- 
ing done so, they proceeded [paragraph 5] to describe some characteristio rela- 
tions, other than their use in the art, by which they might be known and identiiied 
[the "tests" of the iifth paragraph]. Of course, with the change of the radical 
there is a change in the chemical composition of the product; but in the art the 
patent, in effect, déclares that one is the équivalent of the other, and may be nsed 
as a substitute for the other, and that they are therefore technieally the same." 

In otlier words, the patentées, aocording to tMs construction of 
the patent, say: 

"We described hère a spécial process, whereby, with one of the gênerai group 
of chemical compounds which are known as 'sulpho adds' as starting material, 
we produce a black dye. This, however, we give as an example, for we hereby 
announce to the world that we hâve discovered that if you take any sulpho acid 
of any radical, and treat it according to our process, you will get a coloring pro- 
ducing black; wherefore we shall insist that whatever particular sulpho acid any 
one may hereafter use to obtain this resnlt is an équivalent of the one we use 
in the spécial process." 

Now, the eridence shows, and it is not disputed, that the phrase 
"any sulpho acid of any radical" — which is the translation of the 
gênerai formula, "R (S Os H)x — N=N — Cio H« N Ha (a)" — is a very 
broad one, covering over 100, possibly as many as 500, différent 
sulpho acids. It is proved and conceded that very many, in fact 
nearly ail, of thèse, will not, when treated aocording to the pat- 
entee's process, produce the patentee's oolor. In other words, when 
the inventors said, "If you take any sulpho acid of any radical, and 
treat it as we direct you, you will get a color producing black," they 
made a false statement. Complainant's experts insist that this 
would mislead no one. They say: 

"The préparation of thèse varions bodies [other than what the spécial process 
specifically names], and the tests of their capability of forming naphthol black 
compounds, would require several years; and therefore any one would know that 
the patentée had never done this, and did not mean to be so understood. ♦ • * 
The patentée * • • gives a gênerai description of the whole possible scope of 
his discovery, and thereby intimâtes that, though he cannot possibly hlmself hâve 
tried ail the hundreds of bodies which fall under the gênerai formula, still it is 
probable that many of them will fit into his process, and produce his product. 
But he confines his positive assertion to what he has himself actually tried, as 
set forth in his example; that is, the naphthylamine disulpho acids, or, rather, the 
sodium saltB thereof." 

In other words, having himself experimented only with three or 
four bodies out of a group of hundreds, he proposes to set him- 
self in the pathway of future experimenters with any or ail of 
the other bodies, and, as the result of each new experiment is 
disclosed, will fire away at it, calculating to "hit it if it is a deer, 
and miss if it is a cow." That this is precisely what is contended 
for is manifest from the statement, prominently set forth in ap- 
pellee's brief : 

"The inventors were entitled to protect themselves against such as might try 
to steal their broad discovery, by the gênerai statement that many of the bodies 
included in the gênerai formula might, when subjected to their process, produce 
naphthol-black; and that the products so produced from those that did work were 
the équivalents of the product resulting from the spécifie materials set forth in 
the example. Without this or something of the kind, the real invention could hâve 
been appropriated with impunity, and this pioneer patent for a most valuable dis- 
covery would bave been almost valueless to the inventors." 
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Thîs assertion at once snggests two criticisms: (1) The pat- 
ent contains no gênerai statement that "many of the bodies in- 
cluded in the gênerai formula might," etc. The gênerai statement 
is that "ail such bodies will," etc. (2) The inventors did not make 
any such "broad discovery." They made the spécifie discovery that 
some di-sulpho acids, treated according to their process, would pro- 
duce their product. The broad discovery that ail sulpho acids 
may be thus transformed they certainly did not discover, for it is 
apparently undiecoverable, since most of them cannot be thus 
transformed by the process of the patent. Some future expérimen- 
ter will hâve to make some new discovery, and invent some new 
process, before thèse other sulpho acids can be transformed into 
naphthol-black. We are referred to no authority, and knov? of 
no principle, which will sustain the complainant's contention that 
he can thus, in the language of the circuit court, "speculate on 
the équivalents of his claimed invention, and thereby oblige the 
public to resort to experiments in order to détermine the scope of 
the claims of hig patent." 

The appellant insisted that the multifariousness of the gênerai 
formula and description invalidated the whole patent; but the cir- 
cuit court reached the conclusion that it could be held valid, by 
limiting it so as to embrace only the product of the spécial process, 
deflnitely stated, and applied to naphthylamine disulphonate of 
sodium, as specifically claimed. The argument in support of this 
construction may be best stated in excerpts from the opinion be- 
low: 

"The gênerai statemeat may be fairly considered as a disclosure to the public 
of the gênerai charaeter and scope of the discovery, inserted merely as a help 
to a better compréhension of the spécial process of the patent. As is stated by 
complainant's expert, a chemist would more readily understand the process and 
reactions from such a graphical formula than from a gênerai description. A 
comparison of said statement with the spécial process, and an examination of the 
claim, show that the gênerai formula only describes the class of bodies to which 
naphthyl belongs, apd covers only the first step in the reaction. It does not pro- 
fess to give a resulting color product. • * » When the patentées undertake 
to describe the complète process, and to claim the resulting product, they confine 
the application of the process to a single body, and the tests and claim to a single 
product. It does not appear that a persou skiiled in the art, upon reading the 
patent, would hare been misled into supposing that ail the compounds covered 
by the gênerai formula would produce the patented color, or, upon an examination 
of the whole patent, would hâve understood that it purported to describe ail the 
bodies included under the gênerai formula. The patentées say that 'the présent 
invention relates to a new method for manufacturing bine to a violet coloring 
matter belonging to the azo group.' They then say: 'We take one of the com- 
pounds corresponding to the gênerai formula,* etc., and treat and couvert it. 
Then follows the spécial process for obtaining one of the varions 'coloring matters 
belonging, to the azo group,' namely, naphthol-black, with appropriate tests, and a 
claim limited to the single product of the spécial process upon the spécial body 
'naphthyl.' " 

Eeferring to the ruie of interprétation that a patent must be con- 
strued in conformity with the self-imposed limitations contained in 
the claims, the court proceeds: 

"In the case at bar the case is confined by 'the herein-deacribed dye stuiï, 
• * * as set forth.' The only dye stufl: described is the filtered coloring matter 
delivered to the trade as a black paste or in solid form, of the spécial proces.s. 
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The gênerai statement contains no référence to a product. Manifestly, the daim 
could not be construed to coYer any body other than naphthyl of the spécial 
process, either upon the question of infringement or vaiidity." 

And the conclusion arrived at is that the patent may fairly be 
construed as a patent for the deânite product of the spécial process. 
Such construction would, of course, naturally reduce the range of 
équivalents within extremely narrow limits. The conclusion we 
hâve reached as to the question of infringement, however, renders it 
unnecessary to décide this question of construction upon this ap- 
peal. 

It must be borne in mind that, in the practical détermination of 
questions of alleged infringement, the problem is very différent 
when we are dealing with a chemical compound than it is when we 
are dealing with a machine. Such observation as the eye can 
give to the machine at rest and in action, illuminated by a com- 
parison of the coordination of its parts with that of like parts 
in other machines, will be ordinarily sufBcient to détermine its 
classification. Far différent is it with a chemical compound. No 
mère observation by the eye, supplemented even by the taste and 
touch, can go very far towards a solution of the problem. The 
same mysterious forces through whose action and reaction the com- 
pound was produced must be availed of to disintegrate and dis- 
rupt, before there can be any assurance of what it is we hâve be- 
fore us. Hence it is that so-called "tests" are devised by those 
skilled in the art and science of chemistry, which, in their opin- 
ion, as experts, will reveal the secrets of the composition suffi- 
ciently to make the answer to the question positive enough to sup- 
port the judgment of a court. 

An inventor takes certain starting materials, and subjects them 
to a process he has devised. The resuit is a product. If he suffi - 
ciently describes the starting materials and the process in his pat- 
ent, he may claim the product, being new; but, if he simply de- 
fines what he claims as the "product of his process," he might flnd 
it an extremely diflScult matter to prove infringement. "Every pat- 
ent for a product or composition of matter must identify it so that 
it can be recognized, aside from the description of the process for 
making it, or else nothing can be held to infringe the patent which 
it not made by that process." Cochrane v. Badische Anilin & 
Soda Fabrik, 111 U. S. 293, 4 Sup. Ct. 455. Now, there are many 
tests that may be applied to two bodies which are being compared 
in order to détermine whether they are or are not identical. The 
number of thèse tests may be multiplied indeflnitely, for the skill, 
the expérience, the scientific ingenuity of the chemist, will ever 
devise new ones in the future, as they hâve the old ones in the past. 
Some of thèse tests will be of great signiflcance; some, almost 
crucial; others will be of but minor importance. Their relative 
value, no doubt, may change as science goes sweeping on from point 
to point; but it must be sound law, as it is reasonable common 
sensé, to hold that the tests of prime importance in a suit for in- 
fringement are those which the patent itself prescribes. The in- 
ventor certainly may be assumed to know what it is that he has in- 
vented. If any one is able to describe the product of his inventive 
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skill, ît is himself. He surely knows the earmarks of the thing he 
seeks to patent, and when, ont of tlie multitudinous qiialities which 
his product may exhibit under varying conditions and in différent 
relations, lie has selected and set forth in his patent a chosen few, 
surely thèse should be accepted as tlie distinguisMng earmarks, — 
the characteristic stigmata of the product his patent is to cover. 
It may be that, after it is found that the body under investigation 
responds to ail the tests of a patent, science may yet be able to 
demonstrate by other" tests that, nevertheless, it is not the new 
product therein patented; that the patentée had selected identify- 
ing tests broader than he was entitled to, and which would cover 
products not within the range of his discovery. But, when the body 
under intestigation fails to respond to the spécifie tests the pat- 
entée has himself selected, he certainly cannot fairly insist that 
it is identical with his product. 

In framing the patent in suit, care was taken to avoid the diffi- 
culty pointed out in Cochrane v. Badische Anilin & Soda Fabrik, 
supra. Certain identifying tests were set forth, so that the in- 
ventors might be able to contend that a chemical compound which 
responded to them ail was, prima facie at least, an infringement of 
their patent. The tests of the patent are: 

First. The dye stuff is a black paste or in solid form; and, tliough the patent 
does not say so, this test would be fairly responded to if the blaclc solid had beea 
mechanically transformed into a blaclî powder. 

Second. It produces on the flber, in an acidulated bath, dark-blue shades. 

Third. It is very soluble in water. 

Fourth. It is insoluble in spirit. 

Fifth. It dissolves in strong sulphuric acid with green color. 

Sixth. Keducing agents destroy the color-forming alpha-naphthylamine besides 
other products. 

The dye stufl as to which it is to be determined whether or not 
it infringes is the dye stuff sold by défendant, of which a can 
was, by stipulation, put in évidence, as "Complainant's Exhibit, 
Defendant's Color." There is no évidence at ail in the case by 
what process the dye stuflf was made. Complainant therefore un- 
dertook to prove infringement by the application of "tests." His 
expert testified that he had applied 34 tests, and that of those tests 5 
are named in the patent. We hâve carefully examined his enu- 
meration of the tests he applied, and fail to find therein more than 
4 of the tests of the patent, viz. the third, fourth, flfth, and second. 
In applyîng the fourth test,' he used both methylic alcohol, in which 
it was soluble, and ethylic alcohol, in which it was not; but he 
evidently does not mean to imply that thèse are to be îtaken as 
two tests under the patent, for, if the varions double and triple 
tests of his enumeration are to be thus split up, the list will num- 
ber more than 34. The évidence supports the conclusion of the 
circuit court that the words "insoluble in spirit" refer to ethylic 
alcohol, not to methylic alcohol. To the four tests of the patent 
which complainant's experts applied, the defendant's dye stuff re- 
sponded. 

The testimony as to the flrst test of the patent is not very sat- 
isfactory, but, in view of the sensé in which the word "black" ap- 
pears to be used in this art, we are not prepared to say that de- 
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fendant's color failed to respond fairly to ttis test. The sîxtli test 
above quoted from the patent brings up a question of construc- 
tion. It reads "reducing agents destroy the color-forming alpha- 
naphthylamine besides other products." Even without any évi- 
dence, it is apparent that the sentence is awlcwardly expressed. It 
seems to imply that the blaclc paste or solid consista of alpha- 
naphthylamine, which forms the color, and of other products, and 
that reducing agents destroy them ail. The proof shows conclu- 
sively (ail the experts agreeing) that there is no alpha-naphthyl- 
amine in the black paste or solid. The alpha-naphthylamine perished 
long before the ultimate black paste of the patent appeared. Com- 
plainant's expert suggests that the sentence means that, "by re- 
ducing agents, alpha-naphthylamine, which was used to fonn the 
color of the patent in suit, and therefore in the patent is named 
the color-forming alpha-naphthylamine, is destroyed." But this is 
not materially helpful, for he says that reducing agents would not 
change alpha-naphthylamine at ail, and he most certainly con- 
cèdes that, in the ultimate product of the patent, alpha-naphthyl- 
amine does not exist as such. The sum of his testimony is that 
the reducing agents are to be applied to the color. In the light of 
the testimony, the sentence, as it stands, is, if not meaningless, at 
least ambiguous. It is apparent that the awkwardness of the sen- 
tence arises from the use of the hyphen between "color" and "f orm- 
ing." If that were eliminated, ail concède that the plain mean- 
ing of the sentence would be that reducing agents would destroy 
the color, and alpha-naphthylamine would be formed. And the 
same resuit would follow if the hyphen were made a little longer, 
80 as to become a printer's dash. It is not necessary, however, 
to theorize upon this point, or to guess at the meaning of the sen- 
tence. It is demonstrable by évidence well recognized as compé- 
tent in patent causes that the présence of the hyphen is due to a 
printer's error. 

The file wrapper shows that as to tests the original spécification 
read as foUows: 

"Thèse new dye stuffs produce on -vroo! and silk, in an arfdulated bath, violet 
to dark-blue sliades. They are very soluble in water, insoluble in spirits, and dis- 
solve in strong sulphuric add with green color. They are destroyed by reducing 
agents, forming alpha-naphtylendiamine besides other products." 

Subsequently this part of the spécification was amended so as to 
read as follows: 

"Naphthol-black produc«s on the fiber, in an acidulated bath, dark-blue shades, 
It is very soluble in water, insoluble in spirit, and dissolves in strong sulphuric 
acid with green eolor. Reducing agents destroy the color, forming alpha-naph- 
thylamine, besides other products." 

And in this form it was allowed by the patent office. That the 
hyphen was inserted in the printed copies issued by the office 
through a printer's blunder is manifest. It is apparent, then, that 
the inventors prescribed, as one of the tests which would disclose 
the identity of any body with their product, the action of redu- 
cing agents thereon. This action must be such as to destroy the 
color, and form certain products. The characteristic product of 
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tliose thus fonned, the one whîcli they selected as determinatîve 
under this test, they originally declared to be "alpha-naphtylendia- 
mine." Subsequently, and before patent issued, they changea that 
déclaration to "alpha-naphthylamine." There is no évidence that 
one skilled in the art would know, when he saw "alpha-naphthyl- 
amine" named as the identifying product, that it was a misnomer 
for "alpha-naphtylendiamine." We know no reason why they 
should not be held to the sélection they thus declared to the pub- 
lic as one of the characteristic tests of their product. If this were 
a blunder of an ignorant soliciter, they had ample opportunity to 
correct it by reissue; but, having allowed it to stand in their pat- 
ent, they must be held to their déclaration that reducing agents 
will produce this resuit. It has been suggested that since the évi- 
dence shows that alpha-napthylamine would not be formed out of 
the product of the patent by reducing agents, and that persons 
skilled in the art would know that fact, the entire test may be re- 
jected as nonsensical surplusage. But there must be some limit 
to a court's functions in rewriting patents. Assuming that ail the 
imperfections in this patent were due to an ignorant soliciter, re- 
mote from his clients, — and itmay be noted that there is no évi- 
dence of this, — it does not follow that ail should be disregarded. 
We held, as to the error and omission of paragraph 4, that the 
omission was really supplied elsewhere in the patent ; that the er- 
ror was harmless, since the skilled workman would himself substi- 
tute "nitrite" for "nitrate"; and that, although the error must 
stand in the patent where the patentee's careless soliciter had 
placed it, we would not infer from its présence that it was due to 
a fraudulent design to mislead, formed and carried out by the pat- 
entées. But hère there has been an identifying test put into the 
patent by the soliciter; the patentée accepts such patent, and ap- 
plies for no reissue, alleging no mistake; and the court is asked to 
strike out the test altogether, as ridiculous surplusage. In the ab- 
sence of any authority for such action, we are unwilling to estab- 
lish the précèdent. By what their solicitors do, patentées should 
abide. lï they are dissatisfied with the letters patent their solicit- 
ors obtain, they may, in proper cases, apply for a reissue; but, 
when they accept their original patents without objection, they 
must be assumed to hâve assented to such changes as were made 
by their solicitors in spécification or claim while their application 
was on its way through the patent ofiBce. 

When the defendant's celoring matter is treated with reducing 
agents, it is destroyed, but no alpha-naphthylamine is formed. We 
hâve, then, a case where the inventer has prescribed six tests in his 
patent, and an alleged infringing body responds to five of them, 
but fails to respond to the sixth. Manifestly, it is not absolutely 
identical with the product of the patent, as the inventer has de- 
fined that product by distinguishing characteristics. It may be 
that the variance results frem some immaterial change in the 
process, from the use of starting material, which is within the faîr 
range of équivalents; but, having failed te prove identity by the 
prescribed tests, the burden is on the holder of the patent to show 
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that the variances in process are immaterial, or the starting ma- 
terials équivalents of those of tlie patents. There being no such 
proof hère, the complainant must stand or f ail by the résulta of the 
tests ol the patent; and, since the defendant's color does not re- 
spond to thèse, it cannot be held to be an infringement. The con- 
clusion thus reached renders it unnecessary to discuss the other 
points raised in the case. The decree of the circuit court is re- 
versed, with costs, and cause remanded, with instructions to dis- 
miss the bill. 

On Rehearing. 

PER CURIAM. In the patent, as it was finally amended in the 
patent office, and in the f orm in which that ofSce notifled the patent- 
ées that it was prepared to issue it upon payment of the fées, the 
sixth test was phrased as foUows: "Reducing agents destroy the 
color, forming alpha-naphthylamine besides other products." Li the 
printed copies as they were subsequently issued, the same test is 
phrased as foUows: "Reducing agents destroy the color-forming 
alpha-naphthylamine besides other products." The record does not 
disclose which of thèse forms appeared in the original letters patent, 
"issued in the name of the United States of America under the seal 
of the patent of8ce, and signed by the secretary of the interior, and 
countersigned by the commissioner of patents," as provided in section 
4884 of the United States Revised Statutes. We assumed, perhaps 
erroneously, that the original letters patent conformed to the text of 
the amendments as allowed; but, if such original letters patent were 
phrased in the alternative, the situation is not materially changed. 
In the brief flled with this pétition, it is asserted that the sitatement, 
"Reducing agents destroy the color-forming alpha-naphthylamine be- 
sides other products," is not untrue as to either complainant's or de- 
fendant's color. "We do not find this assertion to be supported by 
the proof. The complainant's expert did, under cross-examination, 
raake the following statements: 

"My vîew is that by reducing agents alpha-naphthylamine, -which was used to 
form the color of the patent in suit, and therefore in the patent is named the 
color- fonning alpha-naphthylamine, is destroyed." 

'Tour interprétation that reducing agents are applied to the color is the right 
one, The meaning of this sentence is very clear. Reducing agents are applied 
to the color. The reaction which takes place destroys the alpha-naphthylamine 
besides other products." 

"Alpha-naphthylamine is the most characteristic constituent of the so-called 
'naphthol-black color compound.' Therefore that sentence, perhaps only to em- 
phasize that alpha-naphthylamine is so important in the process, states that 
alpha-naphthylamine is destroyed by the réduction process." 

None of thèse accurately states the fact. It is not true that any 
"alpha-naphthylamine is destroyed by reducing agents," nor that 
"the reaction which takes place [when reducing. agents are applied 
to the product] destroys the alpha-naphthylamine," nor that "alpha- 
naphthylamine, « » * the most characteristic constituent of 
the * * * compound, * * * is destroyed by the réduction 
process," for the very good reason, as pointed out in the original 
opinion, that the alpha-naphthylamine had ceased to exist before 
the product was obtained, having perished in the process of chemical 
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combination which gave birth to the product. Certainly, in defend- 
ant's color there is no alpha-naphthylamine for reducing agents to 
destroy. If the same is true of a color produced according to the 
"example" set forth in the patent, as the évidence shows, then the 
sixth test is a false one, and must hâve been known to the patentées 
to be a false one when they received their patent. Their proper 
course would hâve been to correct this false statement by reissue. 

Inasmuch as complainant now contends that a highly meritorious 
discovery and a patent otherwise valid has been wrecked by hold- 
ing the inventors to a rigid construction of tests which they were 
under no obligation to insert in their spécification, it may be ap- 
propriate to décide the question, which was not passed upon in the 
original opinion. It was contended that although the patent could 
not be sustained for the broad discovery set forth in the spécifica- 
tion, that "any sulpho acid of any radical," when treated accord- 
ing to the process described, would give the resuit indicated, be- 
cause no such broad discovery had been made, it might yet be valid 
for the deflnite product of a spécial process set forth in the spéc- 
ification as an "example." Référence may be had to our former 
opinion for a brief statement of the argument in support of this 
contention. A majority of this court, whose opinion is hereinafter 
set forth, are unable to assent to the conclusion sought to be sus- 
tained. To do so would be practically to rewrite the patent. Such 
a restriction of it to the product of the spécial process conforms nei 
ther to what the patentées hâve asserted to be their invention, nor 
to what they nndertook to daim. Even upon this appeal it was 
still insisted by their counsel that their patent covers such sulpho 
acids of the gênerai formula as might, when subjected to their 
process, produce naphthol-black. Their expert advanced this the- 
ory of a narrow construction only as a last resource, when the in- 
hérent defects of the patent were made apparent. We are unable 
to find in the patent or elsewhere any eAàdence that paragraph 3 
was inserted merely as a "help to a better compréhension of the 
spécial process." On the contrary, it is the spécial process which 
is given "as an example" or helpful elucidation of the gênerai pro- 
cess. Moreover, the statement is hardly accurate that paragraph 
3 "only describes the class of bodies to which naphthol belongs," 
nor are we able to see that it "covers only the first step in the re- 
action." Manifestly, it does more than describe a class of bodies; 
it gives a recipe: 

"First. Take one of a group of compounds which hâve been obtained by the 
reaction of certain acids upon a named substance. Second. Convert this into 
the diazo-azo compound, with a nitrous acid. Third. Take the compound thus 
formed, and allow it to react upon naphthol or naphthol-sulphouic acids. Fourth. 
Keeping it during this reaction in an aJkaline solution." 

And the following out of this recipe will take the expérimenter 
from the first to the last step of the process. We do not under- 
stand from the testimony that any one skilled in the art would hâve 
any difQculty in applying the process of paragraph 3 seriatim to 
every sulpho acid in the group corresponding to its gênerai for- 
mula. Certainly, he would not when further assisted as to détails 
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by the "example" given of how to treat one of this gênerai group. 
That paragraph 3 states what the patentées déclare to be tlieir 
Invention seems to us beyond donbt, and the only fair interpréta- 
tion of the patent is that originally given by complainant's expert, 
that their invention is, broadly, the formation by their process of 
the product sought to be patented from any sulpho acid of any rad- 
ical; any one radical being susceptible of use interchangeably with 
any other, being the équivalent of that other and the products of 
ail technically the same. The évidence shows conclusively that 
the statement that they had discovered that "any sulpho acid of any 
radical," treated according to their process, would give the product 
they said it would, was untrue. Briefly stated, the "discovery" 
which the inventors profess to disclose is that ail mono-sulpho 
acids and ail di-sulpho acids, treated in a prescribed way, will give 
a spécifie resuit ; while the f act is that, so far as appears, no mono- 
sulpho acid thus treated will give such resuit; and, when they pro- 
fessed thus to disclose their "discovery," they either knew that the 
mono-sulpho acids will not give such resuit, or eise knew nothing 
about the reaction of mono-sulpho acids under such process. In 
either case the "discovery" which they disclosed is not the "dis- 
covery" they made, and it is for the discovery or invention which 
the patentée makes and discloses that patent issues. Pétition for 
rehearing is denied. 
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BBAOH V. INMAN et al. 

(Circuit Cîourt of Appeals, Second Circuit. February 1, 1897.) 

Patents — Isfbingement — Paper-Box Machine. 

Appeal from the Circuit Court of tlie United States for the Northern District 
of New Yorli. 

Edmund Wetmore, for appellants. 
John Bane, Jr., for appellee. 

Before WALLAOB, LACOMBE, and SHIPMAN, Circuit Judges. 

FER OURIAM. We agrée with the judge who heard the motion In the cir- 
cuit covirt that the grooved roUer of défendants machine is substantially the 
upper clamping die of the patent, for the mechanical reasons set forth in the 
opinion below. That being so, defendant's machine is an inf rlngement, and the 
order of the circuit court (75 Fed. 840) is afflrmed, with costs. 
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THE CHICAGO. 

THE ALVENA. 

ATLAS S. S. 00. V. THE CHICAGO. 

PENNSYLVANIA R. CO. V. THE ALVENA. 

(Circuit Court of Appeals, Second Circuit. Febraary 1, 1897.) 

Collision— Fbrrtboat—Tc8 and Tow. 

Appeal from the District Court of the United States for tlje Soutliern District 
of New York. See 78 Fed. 819. 

Chas. 0. Burllngham, for the tugs. 
Everett P. Wheeler, for Atlas S. S. Co. 
Henry 6. Ward, for Pennsylvania R. Co. 

Before WALLACE and LACOMBE, Circuit Judges. 

PBR CUBIAM. In thèse cases the fundamental questions are the distance 
of the Alvena and tugs from the plers, and the rate of speed of the ferryboat. 
TJpon the évidence contalned in the record, much of whieh was put in in the prés- 
ence of the district judge, we concur in his conclusion that the collision was oc- 
casloned solely by the fault of the tugs in towlng the Alvena so near to the slip 
of the ferryboat that the latter, when about to leave the slip, on discovering the 
tug was unable to avoid collision by the exercise of reasonable care. 



FIDELITY & CASUALTY CO. v. RANDOLPH. STANDARD D. & ACa 

INS. CO. T. SAME. PRBFERRED ACC. INS. CO. v. SAME. 

UNION C. & S. CO. V. SAME. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1897.) 

Nos. 440-443. 

Accident Insurance— Voluntaky Exposure— Négligence. 

In Error to the Circuit Court of the United States for the Western District of 
Tennessee. 

J. K. Flippin and Luke E. Wright, for plaintiffs in error, 
Geo. Bandolph, Samuel Holloway, and Wm. M. Randolph, for défendant in er- 
ror. 

Before HARLAN, Circuit Justice, LUBTON, Circuit Judge, and SAGE, Dis- 
trict .Tudge. I 

HARLAN, Circuit Justice. Thèse were separate actions upon accident in- 
surance contracts. They were tried with the case ôf Insurance (3o. v. Ran- 
dolph (just decided) 78 Fed. 754. The évidence in thèse cases was the same 
as in that case. 

The Pidelity & Casualty Company by Its contracts insured against "bodily 
injuries sustained through external, violent, and accidentai means," and against 
death resulting within 90 days from such injuries independently of ail other 
causes. But the ccntract did not cover (among other excepted cases) "voluntary 
exposure to unnecessary danger"; and "in case of injuries, fatal or otherwise, 
wantonly inflicted upon himself by the accused," the measure of the company's 
liability was a sum equal to the premium paid. 

The Standard Life & Accident Insurance Company by its contracts insured 
against "immédiate, contiiiuous, and total disability or death resulting from 
bodily injuries" caused "solely by external, violent, aad accidentai means." 
But its contracts did not cover (among other excepted cases) "intentional in- 
jury (inflicted by the insured or any other persons), voluntary overexertion. 
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wrestling, lifting, raclng, voluntary and unnecessary exposure to danger, enter- 
ing or trying to enter or leave a moving conveyance uelng steam as a motor 
(cable cars excepted), ridlng In or on any conveyance not provided for the trans- 
portation of passengers, or walking or being on the roadbed or bridge of any 
railway." 

The Preferred Accident Insurance Company by its contracts insured against 
"immédiate, continuons, and total disability or death resulting from bodlly in- 
juries," efCected durlng the term of the Insurance, "through extemal, violent, 
and accidentai means." But those contracts did not cover (among other ex- 
cepted cases) "intentional injury (infllcted by the insured or any other person), 
nor voluntary and unnecessary exposure to danger, nor wrestling, or ûghting, 
or racing or compétitive games, nor entering or leaving, or attempting to enter 
or leave, a moving conveyance using steam, cable, or electricity as a motor 
(exeept street cars), nor travel on any conveyance not provided for transporting 
passengers"; the extent of the liability for "injuries, fatal or otherwise, pur- 
posely inflicted upon the insured by himself," to be the sum paid for the In- 
surance ticket. ! 

ïhe Union Casualty & Surety Company by Its contracts insured against bodily 
Injuries happening to the assured, as well as death, caused solely by extemal; 
violent, and accidentai means. But the contracts did not cover (among other 
excepted cases) "injuries intentionally inflicted on the assured by himself or by 
any other person, not being an unprovoked assault," nor "voluntary exposure to 
avoidable danger, exeept 'where incurred in an attempt to save human life," 
nor "any violation of law or municipal ordinance or of the rules of any corpora- 
tion, entering or trying to enter or leave a moving conveyance (other than street 
cars) using steam or electricity as a motive power," nor "riding in or upon a 
conveyance not provided for the transportation ctf passengers, or walking or 
being on the roadbed or bridge of any railvpay." 

The défense in each of thèse cases was substantially the same as in the case 
against the Travelers' Insurance Company. 

The words, "voluntary and unnecessary exposure to danger," In the contracts 
with the Standard Life & Accident Insurance Comimny and the Preferred Acci- 
dent Insurance Company, and the words, "voluntary exposure to avoidable 
•^anger," In the contract with the Union Casualty & Surety Company, mean the 
same as the words, "voluntary exposure to unnecessary danger," in the con- 
tracta with the Travelers' Insurance Company and Fidelity & Casualty Com- 
pany. 

For the reasons stated in the opinion In Insurance Co. v. Eandolph (just de- 
clded), the judgment In each of thèse cases is afflrmed. 



KING V. IMcCLINTOCK et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1897.) 

No. 184. 

In jUNCTiON— Dissolution. 

Appeal from the Circuit Court of the United States for the Bistrlct of West 
Vlrsinla. 

Maynard B\ Stiles, for appellant. 
Z. T. Vlnson, for appellees. 

Before SIMONTON, Circuit Judge, and MOKEIS and BRAWLBY, District 
Judges. 

SIMONTON, Circuit Judge. This case présents precisely the same facts and 
the same questions as that of King v. Buskirk (just decided) 78 Fed. 233. The 
appellant is the same person as the appellant in that case, and the appellees 
were défendants In the injunction suits as well as in the acUon at law. The 
verdict of the jury was In their favor, and their motion to dissolve the injunc- 
tion was based on that verdict. The decree of the circuit court is afflrmed. 
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YPSILANTI DRBSS-STAT MANUF'G CO. v. VAN VAI/KBNBBKG et al. 
(Circuit Court of Appçals, Second Circuit. February 1, 1897.) 

PATiSNTS— NOVELTY — INVENTION. 

Appeal from the Circuit Court of the United States for tlie Nortliern District 
of New York. 

Edmund Wetmore, for appellant 
C. H. Duell, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges, 

PER CURIAM. Decree of circuit court (72 Fed. 277) afflrmed, with eosts, 
upon the opinion of court below. 



OAETBR-OKUME CO. T, BLOOMINGDALB. 
(Circuit Court, S. D. New York. February 6, 1897.) 

Patents— Infringbmbnt — Anticipation. 

In Bquity. 

Bill brought by Oarter-Crume Company against Lyman 6. Bloomingdale for 
Infrlngement of reissue letters patent No. 10,859, issued July 24, 1883, for an 
improvement in manifold copying books. Tlie défenses were: (1) Noninfringe- 
ment; (2) invalidity of the reissue; (3) anticipation by prlor use; and (4) lacli 
of equity in the complaint On motion for preliminary injunctlou. Grauted. 

Charles H. Duell, for complalnant. 

Kerr, Ourtis & Page and Benjamin Barker, Jr., for défendant. 

LACOMBE, Circuit Judge. AU the défenses urged hère, save one, appear to 
bave been presented before Judge Coxe. The new one Is the "prlor use" of a 
particular book now produeed by 0. O. Boyles. The évidence touchlng the 
authenticity of this book, and to what estent Its use anticipated the patent, Is 
of a character which may best be passed upon an final hearing. Followlng 
Judge Coxe's décision, the motion for preliminary Injunctlon Is granted; In- 
junction not to take effect untll 30 days from date, so as to glre défendant, who 
is a user, opportunity to provide himself with nooinfringing order books. 



DAVIS y. CAItfMETBR. 
(Circuit Court, S. D. New York. January 30, 1897.) 

Patents— PKKLiMiNAnv Injunction — Denial. 

Motion for preliminary injunction. Suit on patent No. 242,382, dated May SI, 
1881, to Michael Shuter and Abraham Davis, for "tip for Insoles," and sus- 
tained on final hearing in Shuter v. Davis, 16 Fed. 564. Denled. 

Edwin H. Brown, for complainant. 
Philip J. O'Reilly, for défendant. 

LACOMBE, Circuit Judge. The articles used in the defendant's shoes are 
not In ail respects llke those which, in the former suit, were held to be Infringe- 
ments of the patent. While the varlances are not perhaps great, the patent 
is a narrow one, and the détermination of the question whether thèse particular 
tips are also infringements may best be reserved for final hearing. 
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GOLDBEKG & CO. V. UNITED STATES, 
(Circuit Court, S. D. New York. February 16, 1897.) 

OUSTOMS DUTIES. 

TOWNSEND, District Judge (orally). The décision of tte board of gênerai 
appraisers, affirming the action of the collecter of customs, is afiirmed, under 
the rulings of the circuit court of appeals in Merwin v. Magone, 17 C. 0. A. 361, 
70 Fed. 776, V. S. v. China & Japan Trading Oo., 18 C. G. A. 335, 71 Fed. 864, 
and Matheson & Co. v. U. S., 18 C. C. A. 143, 71 Fed. 394. 



THE RBSTLBSS. 



BTJKTIS T. THE RESTLESS. MOQUIN-OFPERMAN-HEISSENBUTTBIi 
GOAL CO. T. SAMB. TEAHEY et al. v. SAMB. BDTHBB v. SAME. 
SEBMANN V. SAME. GUINAN et al. T. SAME. SULLIVAN v. SAMB. 
HURLBY T. SAMB. 

(District Cîourt, E. D. New York. December 2, 1896.) 

Admiralty— Sale of Vbssel— Liens undke State Laws. 
Maoklin, Cushman & Adams, for Burtls and Trahey. 
Peter S. Carter, for Ruther, Seemann, and Guinan. 
Alexander & Ash, for Moquln-Offerman-Helssenbuttel Ooal O). 
James Troy, for Sullivan and Hurley. 

BENEDIOT, District Judge. In this case the same questions arise as in the 
case of The Glen Iris, 78 Fed. 511, except that there is no claim for damage 
by négligent towing, and no necesslty for making a rest in any of the monthly 
bllls on that account. Let the fées of the offlcers of court be first paid, and 
then the claims for which libels had been flled wlthin 40 days of the date Ot 
each monthly bill, wlth costs pro rata, if there be not enough for ail. 

End of Cases ra V'oi<. 7& 



